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Sir Thomas Parker Knt. 


LORD CHIEF JUSTICE 


ENGLAND: 


My Los, 
Al very ſenſible of the 
All vo ee. {en Firſt Vo- 
i lume received from that 
Honour which was allowed 
nie, of prefixing the Name 
- f Tour Great Predeceſſor; 
and can expe& no leſs to this my Second, 
if permitted to ſee the Light under the 
Favour and Protection of Tour Lordſhip; 
the Succeſſor, as well of his Abilities, as 
Station. 


Pr On 000 000 © 


My Lo Rp, 


There is one Circumſtance in Tour 
Lordſhip's Promotion ſo particular, that 
no Inſtance can parallel; It is, My Lord, 
{hat with a juſt Regard to Tour early 
Merits, Jou was, upon the Firſt Vacancy 
that happened after your Call to the Bar, 
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Epiſtle Dedicatory. 


advanced to the higheſt Dignity in the 
Law: In which Jou have adminiſtred the 
Juſtice of the Nation to the Satisfaftion 
of the Queen, and Her People, and there- 
by ſupported the Flonour of that Court, to 
the great Example of Tour Predeceſſor. 


My LorRD, 


¶ have preſumed with the more Aſſu- 
rance to beg Tour Lordſhip's Patronage, 
for that it was with Tour Lordſbip En- 
couragement and Approbation I firſt en- 
gaged in this Undertaking;. and humbly 
hope Tour Lordſhip will pardon its Imper- 
feftions, and excuſe this Preſumption of, 


My LosryD, 
Your Lordſhip's moſt humble 


and obedient Servant, 


% ; 


Knightley D'Anvers. 


T A BLE 


OF THE 


Several TITLES, with their Diviſions and Subdiviſions. 


6 Vide the Diviſions, Title Courts. 
Common Recovery. Vide Recovery. 

Concealment. Vide the 3 under Title Patents. 
Concluſion. Vide Eſtopp 

Concluſion de Plea. Vile /70 Diviſions, Title Pleading. 
Concord. Vide Accord. 


Conditions. 
In Fact, 
Co what Things thep map be annered. 115 12 
Co whom reſerved. 1 
where no Perſon named, to whom the Law reſerves it. I 
Creation thereof. 
At what Time. 14. 
—— Bp Deed oz without. 12, 13 
In Convepanctes. 
Upon what Tonvepance. x: 
—e Bp what Woz2ds. 1, 5 
———Imp?oprr Woz2ds. 3. 
Mods of Covenant. 
— the Cauſe or Conſideration of the Grant makes a Condition. 125 
In Obligations. | 
By what Wo:ds. 4. 
, —> 1p Devile. 
bp what Wo:dg. 7 
-——z}Phere a Condition, where a Limitation. 9 
—— —ÞPz:ecedent and ſubſequent. . | 
What ſhall be a Condition p2ecedeut, and what ſubſequent. 14 
——Againſt Law. 18, 20 
—— The Effect of ſuth Condition, 21 
Bonds to Sheriffs, Gaolers, &'c. Vide the Diviſions, Title Sheriff, 
Impoſſible. 25, 26 
-The Effcaithereof. 26 
Where it becomes impoſible aer «he — * 126 
Kepugnant. "YE 
— — To the Ellate. 22 , 
To the Gant. | 
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"A TABL Por the ſeveral TITLE * 


— 2 the Dis junctive. 
—-— Whot ſhall be a Condition in the — 73 


Dow to be perkozmed. 76 
——-- A Tender to be made. 78 

——— What Perſons ſhall be bound thercby. 30 

As Aſſignees. 126 


Che Extent thereof, , 
—— —— EWhat ſhall be ſaid Parcel of the Condition. 4 


To whom it ſhall extend to be bound thereby, 31 


To what Things. 32 
—-—-Perfozmance oz Fozteituce. 45 
— —- Perfozmance, 46 
—— —  Fo:terifure, 47 
In reſpet of the Wo2dgs. 40, 16, 
Of the Intent. 42 
é — map perkoꝛm . 37 20 
To whom it map be perkozmed. 28, 31 
Allgns. 29 | 
—— — Of Conditions kfoz Aſſurance, 33 
—— — Of Conditions fo2 Perfozmance of Covenants. 52 
—— Of Conditions to ſave harmleſs, 54 
—— Pio Conſiſio impendendo, 59 | 
The Time of Perkozmance. By 
Where no Time is limited, 82 
In convenient Time. . 61 . _ „stalle: 
—— Not bekoze Nequeſt. 63 e 
—— Ouring the Lives of the Parties. 4 1 
Upon Hequeſt. 66 "pdf 
In rcſpect of the Parties. 
———To the Obligo:, Fcoffoz, 65 
To a Stranger. 66 
Stranger and Obligoz. 66 
—— Where Time is limited. 69, 74 
— —— ow. 71 Hee: 
— -%cfo:e the Wap. 9? 
pon ficqueſt, 
— —-Tjze Place of . 
———— Where no Place is limited. 72, 74 
Lo the Perſon. 2 
— Where a Plate is limited. 72, 76 
how. 82 


732 N 
— whom collaceral Things which conduce to the Perkozm⸗ 
aance e ſhall * — 33 


—— Diſabilitp. 79 
—— hat ſhall be. 81 
Oft the Obligoz. 80 
Excuſe thereof, : 
What Act or Thing will excuſe the Performance. 127 
By the Ac of the Law. 86 y 8 459.5 
By the Ad of God, 83, 87 
—— —-þzÞy the Ac of a Stranger. + 
— Ep the A of him that is to have the Advantage. 90 
——— yp his Abſence. 97 | 
By his not doing the firſt Act. 98 | 
— Pp the Obligee's not doing the firſt Att. 99 
Foz Want of a Demand, 100 _.. 
Fo2 Want of Notice. 103, 112, ha F 
Df the Time. 123 x 
—— What Acts will ercuſe the Penalty only, 


— of the , 81, 119 8 
— Diſpen- 


©. "I. 


with their Diviſions and Subdiviſions. 


— —Diſpcuſation therewith. 
By the Ac of him who is ta have the Advantage. 90 
-— By e his cfuſal. 93 
——— 9p the Ag of the Obligee. 9; 
By the Ac of both. 94 
By the Act of a Stranger. 97 
t Part is a Diſpenlation of the whole. 117 
— —Extinguiſhment thereof. Vide Title Extinguiſhment. 
By the Act of thc ielervoz, 119 
By Act in Law. 120 
Of Part is an Extinguiſhment of the whole. "27 -- 
— Suſpenſion thereof. Vide the Diviſions, Title Extinguiſhment. 
Collateral Satisfaaton. | 
—-— Where a collateral Thing map be given in Satisfaction. 94 
What collateral Thing ſhall be ſaid a unn 115 
Bp whow it map be given 117 
Entry fo the VBzeach of the Condition. 
In what Caſes it map be. 121 
Who may enter. 121 
—— At what Time. 121 
how he ſhall be ſaid in who enters fo2 th Condition bꝛoke. 
Ot the ſame Eſtate, 123 
In reſpe& of collateral Qualities. 125 
What Thiogs ſhall be avoided by an Entry for a Condition broke. 


12 
To encreaſe an Eſtate. 127 3 
in Law. Vide Title Forfeiture, Waſte, Mortmain. 
Confirmation, 


hat Convepance ſhall enure to a Confirmation. 142 
—— - Uhat Ac ſhall be a Confirmation. 129 
Acceptance of Rent. 131 
tk whom. 121 
What ſhall be a Leaſe oz Gzant confirmable, 132 
Of a void Thing. 143 
It muſt be of a Thing in Eſſe. 143 | 
Who ſhall be a ſufficient Perſon to make a Teaſe confirmable, 1 12 
— whom it map be. 
In reſpect of his Eſtate. 140, 141 
By the Patron and Oꝛdinarp. | 
—— Where neceſſary. 133 
«———WPWhat ſhall be ſufficient. 136 
What Ac. x38 Wh 4p 
Who ſhall be a ſufficient Patron to make it. 134 
In reſpec of his Eſtate, 137 
By the Dean and Chapter. 
Et the Szant of the Biſhop. 133 
Ol the Gzant of the Dean. 135 
——— What ſhall be a good Confirmation; 134 
— the Biſhop, Dean and Chapter. 139 
Where neceſſary, 140 
Of the Gzants of Donatives. 140 
To whom it map be. 131 
At what Time it = be. 147 
The Effect thereof. 145 
Where it ſhall not miargs an Eſtate. k 
— — Where it ſhall not alter the Quality of the Eilate. 146 
For Part of the Land or Eſtate. 144 | 
——Privity where neceſſary. 
To enlarge an Eſtate. 1479 
o abridge Services, &c. 147 


Conge 
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Conge d' Eſlire. Yide the Diviſions, Title Eveſq; 

Conſecration. V3di the Diviſions, Title Eveſq; 

Conſideration. 

To ground an Aſſumpſit. Vide the Diviſions of Aſſumpſit, under Title 
; Actioh upon the Caſe, 


To raiſe a Debt. 1 Rol. Abr. 593 

To raiſe an Uſe. Vide the Diviſions, Title Uſe. 
Of a Patent. 2 Rol. Abr. 199. 

Conſpiracies. 2 Rol. Abr. 7 

— Actions for it. Vide * Diviſions, Title Action upon the Caſe. 
Conſtable. 


By whom made or 1 5 
His Power and Authority. 


Conſtable and Marſhal. Vide the Diviſions. Title Court. 
Conſtat. Vide Exemplification. 

Contempt. 2 Rol. Abr. 176. 

Continnal Claim. Vide the Diviſions, Title Diſcent to toll an Entry; and 
1 Rol. Abr. 629 


Continuance. 
Lo what Time it may be. 150 - 

By idem Dies. 55 | 

—— — Diſcontinuante. 
What ſhall be a W 152 | 
————-Where it cannot be without the Aſſent of the Defendant. 156 
—— Where the Court ought to conſent to a Diſcontinuance. x56 
In what Acions a Bifcontinuance againſt one ſhall be againſt 

another. 157 


hy the Death of the King. 158 
——— By the Alteration not coming of the Juſtices, &c. 160 
—— Where an Appearance will help it. Vide, Where an Appearance will 


help an Error, Title Error. 
Where helped by the Statutes of Jeofails. Vide x Part 352 


Conviction. Vide the Diviſi ions, Title Offences. 

Convocation. 2 Rol. Abr. 225, 226, 227 

Conuſance of Pleas, 

G2ant thereof. 

—— BOeneral Gzant. 166 

Of what Actions it ſhall be ſaid to be granted upon a general 
G2ant. 162 


—— Special Gꝛant. 167 4 
—— — Of what Actions it map be granted. +463 '1 
—— Dow it ought.to be granted. | 
—— In reſpec of the Judge. 164 
how it may be granted, 165, 267 
Ot wgat Actions, Duits, and Pleas, * ſhall be faid 
granted, ag Conſcquents and Incidents to the Thing . 


4 
—— What ſhall be ſaid an Action arifing within the kranehite. 169 
— Ar what Time to be demanded. 170 
At what Time it ſhall be granted. 17x 

——— Againſi what Perſons it ſhall! be granted. 162 

—— Where it ſhall not be granted fo? a,callatexal Cauſe. 

Failure of Right. 167 | 

— How. ic ſhall be demanded and entered. 

fiemoval. 

hat ſhall be a good Cauſe to remove back the Plea, . 

——— fieſummons. 173, 174 5 

—— Pleader aftcr. 173 
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with their Diviſions and Subdiviſions. 
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Continuando. Vide the Diviſions, Title Treſpaſs ; and 2 Rol. Abr. 545, 


549. 550 

Contra Formam Statuti. Vide the Diviſion, Things of Form, under Title 
Inditment, 2 RoL Abr. 82 

Contra Pacem. Vide the Diviſion, Things of Form, under Title Indictment, 


2 Rol. Abr. 82 
Converſion. 1 Part 21 


Convocation. Vide 2 Rol. Abr. 225 
Coparceners. Vide Parceners. 


Copyhold. 3 
Df what Things it map be. x75 
G2ant thereok. 
Bp whom it map be made. 177 
At what Pace. 1799 | "WW | 
What An and Thing will deſtrop the Power of Gzanting, 176 
—-.—— Not ſubject to prior Incumbrances. 204 
Surrender. 3 
—— Bp what Perſon, and to whom it may be, 186. 
How and in what Manner to be made. 
——— Pp Attoznep. 181 
How the Atto2nep ſhall make it. 182 
At what Time. 179 Ry 
——-At what Place. 18: 3 | 
—— —  Uhat Aion ſhall be ſaid a Surrender in Law, 183 
The Effect and Operation of a Surrender. 204 
P2eſentment and Entrp thereof, where good. 183 
At whac Time. 182 
Where a Right to or Intereſt in a Copyhold may be tranferred wicheut 
Surrender. 20, 


—  —  dmittance. 


—— o Mhere the Eſtate ſhall be in the Tenant befoze Admitton cs. 
———Who may enter befoze Admittance, and how they ſhall be le! 


hat ſhall be an Admittance. 189 : 
Acco2ding to the Surrender, 187 
—— There the Surrender wag to an Uſe. 187 

——  FWUhat Thing paſſes thereby, 188 
—— —Þ whom. 186 ' 
—— 42At what Time. 188 
how and at what Place. 189 

—— —- Bp Atto:nep. 189 | 
—— Where the Admittance of one ſhall be the Admittance of anot! -: 


129 
1 


— ines. 
What ſhall be paid. 206 
——— - Certain and incertain. 206 
——-— Pp whom paid, and to whom. 19 
——— At what Time due. 191 
——-}F0:fciture, 
——-JWhat ſhall be a Fozfeiture. 194 
- Monkeſance. 192 
——— Where a Fozfeiture of Part ſhall be of the whole. 195 
——-Jn what Caſes the Fo:feiture of the one ſhall be of ie other. 97 
—— — Who ſhall take Advantage of a Foꝛfeiturc. 198 | 
What Act ſhall diſpenſe therewith. 207 
— Crtinguihment thereof, 200 
——  0-f the Jincidents thereto. 201 
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—— What ſhall be a ſufficient Lo2d | to give Licence, 202 

—— Phat ſhall be a good Purſuance of the Cuſtom. 203 
Where and how Copyhold ſhall be ſued for and recovered. 207 
How an Intail therein ſhall be dock*d. 197 

Pleader. 208 

Coronation. Vide under Title Prerogative. 


Corone. Vide Title Offences. 


Coroner. 

His Ele&ion. 209 

— — His Duty and Authority. 209 

- Inquiſirions before him. 

Traverſe thereof. 210 

In Appeals. Yide in Title Appeals. 

—— Where a Venire, &c. ſhall be directed to the Coroners. 2 Rol. Abr. 
668, &c. 


What Fees he may take. 217 
For what Cauſes he may be removed. 211 


Cozpozation. 
Commencement thereof. 
— - ow and by what Means. 212 
— yy whom made. 212 
—— Bp what Wo:ds. 214 
— Oo what Perſons. 213 
Ot what Name. 213 
At what Place. 213 
Who ſhall be ſaid the Founder, 216 
—— Diſſolution thereof. 
How and by what. 217 
what Things are incident thereto without ſpecial Gzant oz Pꝛe⸗ 
ſcription, 215 
-— E—--TUhat Things a Co2pozation map do without Deed, 217 
What Things ſhall go in Succeſſion, 218 4 
Pleader. 209 | 
Coſts. Vide Damages. 
To whom Coſts ſhall be given. 220 
— Where and in what Caſes the Defendant ſhall have Coſts. 224 
— what Actions. 220 | 
In Replevin. 226 
In a Writ of Error. 227 
What Coſts ſhall be given. 
Double or trebie. 223 
How. 
Joint or ſeveral. 223 


Cottages. Vide Inmates. 


Covenant. 

Creation thereok. 

— — Dow and in what Caſes. 228 
— — Ep what Deed. 229 

—— Ot an expzeſs Covenant. - 
bp what Wozds. 229 

Of a Covenant in Law. 

—-— Dy what Wo2ds. 232, 234 

—— Who ſhall have Advantage thereof. 
-— — The Heir. 235 

The Afignee. 235 

In what Caſes. 236 | 

/ ——»Per 32 H. 8. 241 
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with their Diviſions and Subdiviſions. 
— — yo bound rhcrebp. 

Che Heir oz Exccutoz. 232 | 
che Allignee. 238 | 
—-——- Againſt whom the Acion lies. | 

— —} The Alignee. 239 I N 

The Alſtgnoz oz Aſſtgnee. 240 | 
How Advantage ſhall be taken thereof. REY | 

By way of Plea. 242 | 
—— Entinguiſhment thereof. 240 
-—— Pleading. 
— — Declaration. 243 
Aſſignment of the Breach. 244 
Plea in Bar. 247 
Performance. 248 . 
Coverture. Vide Baron and Feme. | | 
Covin. Vide Fraud. | : g 
Count. Vide Title Declaration, under Title Pleader. | 
Countermand. 
Of an Authority. x Part 650 _ 
Of a Deviſe. Vie the Diviſions, Title Deviſe. 
Counterplea. 
Of Age. 1 Part 266, 269 252 ——— 
To the Gager Deliverance in Replevin. Vide the Diviſions under Title 
| 1657 $71 044 Replevin, 2 Rol. 433 
— — Of Reſceipt. Vide the Diviſions, Title Reſceipt, 2 Rol. Abr. 443 
——— Of Aid. 1 Part 284, 315 | 
Of Voucher. Vide 2 Rol. 755, 759, 761, 3, 4 
Of View. Vide the Diviſions, Title View. 
—Of Garniſhment. Vide the Divifions, Title Enterpleder. 
Counties Palatine. Vide Palatine. — 
Courts. 252 
At what Time held. 257 
At what Place held. 258 
—  - What Things incident thereto. 257 
— =JDhich are of Aecozd. 259 | 
-— — --Ofce of the Court. 251 | | 
—— - What Things the Court map do. 257 | 
Of what Things thep ſhall take Notice ex Offiftio, 253 
—— — Of the Eccleſtaſtical Law. 256 
—— Without Averment. 254 
Queen's Bench. 275 
——QAurisdicion general. 276 
— Of what Action it map hold Plea oziginally. 279 
op a collateral feſpect, 28 
In reſpect of the Defendant. 282 
how and in what Manner the Court map p2oceed. 278 
Common Pleas. 304 
-————Erchequer. 282 
——-What Perſons ſhall have Pzivilege of Suit there. 28; 
—— Of what Things they ſhall have Pzivilege of Suit there. 283 
hom this Court p2oceeds. 285 
— Of the Conſtable and Marſhal. 259 
— —-Of the Admiraltp. 261 | 
Okt what Things they may hold Plea. 264 
In reſpec of the Place where thep ariſe, 262, 268 
—— T dmital Law. 266 
ho they may pꝛoceed. 267 


A TABLE of the ſeveral 7 117 LE, 
Ot the Fozeſt. 
Juſtice Seat. 
The Jurisdiction, 273 
—— Where held. 272 s 
hob they pꝛoceed there. 273 
—Allowance of Claims. 274 
Court of Attachments. 275 
——Sar-chamber. 305 
juriſdiction. 305 
— Ot Requeſt. 306 
— — Dutchp. 286 
——— Of the Council of Nozk and the * 287 
County -Court. 306 | 
—— > þ Þud:ed Court. 1 | 
Jurisdicion. 297 | 3 Lan 
— Courn of the Sheriff. 293 | ang 
ho bound to come to it. 293 


—— —- Jurisdicion. 
In reſpect of the Thing, 294 | | 
In reſpec of the Place. 255 « 


—— — Leet. 289 
Juriſdiction. 290 | | 
Collateral Authozitp thereof. 292 | ; 
—— Baron. 295 
——  Þ VÞhat Things it map do. 299 
Cuſtomarp Court. 292 | T 
—  z Piepowders, 297 a UI 
——  Uhat Acton lies there, 298 
fra what Thing. 298 AS 
——— Of Bozoughs and other inkerioz Courts. 299 
Okt Stannaries. Jon | | 
Comqmiſſions. 
—— What ſhall be good. 307 | . 
—— Adjournment thereof. 308 8 
— Determination thereof. 307 | WAY 1 
— — By he Death of the King. 308 


Covin. 309. And vide Fraud. 
— Bp ͤ what Perſons. 309 
— What Things averred to be by Covin. 309 
The ozdinarp Courſe changed thereby. 310 
Cuſtom, 
—— Which are good oz not. 423, 426, 429 
gainſt the Law of Keaſon. 424, 427 
—— Againſt the Law of the Land: 43: 
In reſpect of the Eſtate bound bp them. 423 
—— - Jn Deſtruction of the Pzelcription. 424 
In the Negative. 435 
—— —-Yoid fo2 Uncertaintp. 435 
To what Things it ſhall extend, 439 (; 
hat Things map be done bp Cuſtom. 426 
—— -WUhat Perſons map ac by Cuſtom that could not "Law, 436 
a 438 


— Who bound thereby. 437, 438 
The King. 437 
— — Purſnante thereof, 440 
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—— Gavelkind. 
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—  ——-Gavelkind. 423- Vide the Diviſions, Title Diſccut. 5.43 
2 Vide the Diviſions, Title Diſcent. 548 


horough Engli 

—  - Of London. 421 
— ——-{Acions there by Cuſtom. 311 
—— -#Touching O:phans. 312 | 
—— — Touching Fozein Attachments. 313 


n 


What Perſons bound therebp, and in Whoſe Hands a Debt 


map be attached. 3142 
— —  @Q@hat Debt oz Goods may be attached. 


314 
[Mt what Time. 315, 316 
In what Actions. 317 
—— Who ſhall have it, and againſt whom. 
Pꝛoceed ings there 


317 

in. 317 

leader of a Judgment therein. 318 
—— what Perſons ſhall be within the Cuſtom. 319 
—  -F#Cuſom againſt Cuſtom. 436 
Deſtruction or Alteration thereof. 44 
Pleader. 442 
Cuſtoms. Vide Subſidies. 


Cuſtomary Court. 292 
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| D. 
' } "uw Feſant. Nide the Diviſions, Title Diſtreſs. 
— Who ſhall recover them. 443 
Fu reſpec of his Eſtate. 443 

——-Againſt whom. 
In what Actions. 454 
— Fo what Things given. 457 

ot fo: Delap of the Court. 45; | 
—— bow much ſhall be given, and fo2 what. 461, 464 
— — Dow Damages ſhall be given. 
-———Againſt Befendants jointly. 444 

—— —-To Plaintiffs jointly. 

Baron and Feme. 446 

— A >-Jointenants. 447 
—— Parceners. 463 
-——— How cared, 449, 463 
Bouble. 448 h 
——Mitigated oz encreaſed bp the Court. 450 
In reſpect of the Plea. 452 
By what Court. 453 
Saved bp Confeſſal. 453 
Darrein Preſentment. Vide Quare Impedit. 
Decieg tantum. 464 


8 


Declaration. Vide the Diviſions of the general Title Pleader. 


Declaration of Uſes. Vide the Diviſions, Title Uſes. 
Default of Appearance. 


. n Cuſtodia Mar*. 466 
Who demandable. 466 
At what Time demandable. 467 
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—What ſhall be ſaid an Appearance o2 Default. 465. 472 


— i... AM 


"A TA B LE of the cal TITLES, as 


W 


f1— 


what an Appearance map be given. 467 | ; 
-——- Where the Pꝛoceſs is not ſerved. 468, 469 
——— Where the Husband ſhall be bound to appear foz his Wife. 469 
——  - Where the Default ok one ſhall be of the oY 1522 
—— Of the Plaintiffs. 474 | | Th | | 
— Departure in Deſpight of the Court. 470 
—— hat ſhall be (aid ſo. 471 11330 244 
—— —- Qfcetrarit.: N 
bl y whom, in what Manner, and bp what Ar oe a 
þ The Effect thereof. 471 
NH — in what Caſes awarded by Default: 474 
b In reſpec of the Jſſue. 475 | 
1 Judgment given, oz the Jngueſt awarded by Default. 45, 476 
where Judgment without a Wzit ad audiendum — 


8 
— The Pꝛoteſs where ſuch Writ is awarded.) 478 = 
—— —-Who ſhall be put to anſwer. 478 | 1er 
Co what Thing. 479 bs 
———-At what Time. 479 noel IN | 
Defelance. 34500 yagi 
Ep whom made. 480 
To whom made. 480 
Of what Things. 481 
At what Time. 481 
Demand 100. And vide Requeſt, . 
Of a Rent. Vide the Divigons? Title Rent; and 2 Rol. Abr. 426 . 
Demurrer. Vzde the Diviſions under Title Pleading... TIL { 5 
Denizen. Vide the Diviſions, Title Alien, 1 Part 315 ee ene 3 
Deodand. Vide the Diviſion of Forfeiture, under Title Offences: Nn 
Departure in Pleading. Vide the Diviſions under Title Pleading. 
In Deſpight of the Court. Vide the Diviſions under Title Default 470, 
471 


Deputy, 482. | | : 
Debt. | 
The H(tft of the Ae 
—— here it lies. 489 
Foz what Things. 482 
— Fo Kent. 
—— Who ſhall have it. 483 
Againſt whom. 484 
In reſpect of the Eſtate. 490 
—— —  Erecuto:. 491 
Upon an Account. 496 
Upon a Judgment oz osher Kecozd. 497 
upon what Sozt of Judgment. 498 
———At what Time it lies. 500 
Dow it ſhall be bzought. * 
In reſpec of the Perſons. 
In the Detinet. zot, 502 
By whom. 2 
Againſt whom. LEM 
In the Debet and net. 50 
- In reſpec of the Thing. 


here in the Debet and Detinet, and where in the Deeiner 
onip. Fog 


——Conſideration to raiſe it. 486 
——HPaſt. 45% 


2 —— Debt 


c — „ 


with Heir Diviſions and Subdiviſions. 


— . ⅛ r ðò— öM 


Debt o2 Covenant. 486. 
-=Debt, Covenant, Cate, o: Account. _ 493 © 
—  Ertinguiſhment thereof. 
By Acceptance. 
—— Df a higher Thing. 506 
—— Of equal Altitude 155 | 
Of a lower Thing. 105 A | 
| —— Of a collateral Thing in Satigfacion. 507 
i— —  -ÞPleading. Fe 6 A 

— pg 3 . 598, an 1 10 
n Bar ok a Judgment. 306 
Zvicion. 507 

— Nil debet. 509 

Detinue. 
The Giſt of the Action. 510 
Foz what Things it lies. 510 
——  ÞUwho ſhall have it. 
Againſt hom it lies, © "rt | 
How the Judgment ſhall be. Ft 
Devaſtavit. Vide under Title Executors. 


+ 
* 


** ' 3 
CA.. 


Deviſe. | 's e. | 
Teſtament, SUE io aol qu! 5 
ny map make it. 522 ny — 5 
e — 5; a ; ” 4 158 — 
——- Conſent to a Legaty. 724 * 


—— Who map conſent fda, UE . Lg Ae 
At what Time, 37 | ” Tow oy 
A Law. 535 | — 
— where Content to one ſhall be tu another. 37 
bp Common Law. | 
Phat Eſtate deviſeable. 5:3 n 
What Thing deviſeable, 513 6 
—— What Thing deviſeable. 515 
—— Mhat Eſtate deviſeable, 515 
hy Statute, 539 
Bp whom. 516 | 
No whom, 516. 
———Jn reſpec of the Eftare, 517 
——Doid fo: the Uncertainty. 514 
- Againſt Law. 521 
—— Againſt Law and Keaſon, 5:7 ; 
—— What ſhall be ſaid to be deviſed by the Will. 523 
— 530 „ 
—— Dp what Ad. 527, 728, 531 
— Of Deviſoz, 530 
—— Of a Stranger. 531 
——— — Or God. £38 l 
—— Of the whole, oz of Part onlp. 531 
———C(Uhere of Part ſhall be of the Whole. $32 


ew 1 532 
. Pleading. 


Dilapidations. Vide Diviſ ons under Title Spiritual Perſons and Laws; 
Don. Vide the Diviſions, Title Error, 2 Rol. Abr. 764. 


Diſceit. 


„* 


A TABLE of the ſeveral TITLE J, 
Diſceit. | 


Action upon the Caſe in Nature thereof. 1 Part 191, 192, 
——  {Uho ſhall have it. 546 | | 
Againſt whom. 546 
— -2x©t what Time. 545 Be 
In what Caſes. 543 | 
Upon what Kecoverp. 544. | 
Upon what Kecoverp, and in what Action. 544 
When to reverſe a Fine of Lands in ancient Demeſn. 1 Part 664 
—— ——-Proceedings, £ | | | 
-—— --ramination of the Summoners, &c. 546, 
At what Time. 547 
———} Judgment. 547 
Dow fo2 the Land 547 
; —— —  P:ofits 548 
Diſcent. 
By Common Law. 
o the Beit oz Executoz. 552 | 
——What Perſon map be Heir to another, and to whom. 552 
—— By Matter ſubſequent, 553 
—— Baſtard Mulier. 500 - _ , _ | * | 
po ſhall be bound bp the Difcent from the Baſtard, 551 
——-=- Interruption of his Poſſeſſion. 563 | 
che half Blood. | | 
kk what Eſtate 560 © 5 aff; 
By what Setlin kuch Diſcent defeated. 558 
———- What ſhall be an Jmpediment thereof. 554 
AIs the Cultom of Savelkind ap Bojougd-E 
By the om avelkind oz Bozough⸗Englich. 8 
ber a Wan wall be ſaid to be in b —— = an 
——-Where a Man ſhall be ſaid to be in by BDiſcent urchale, 556 
To take awap an Entry. | n * 
In what Caſes. 565 3 
Where the Diſcent is immediate. 565 
Where the Entry is given bp Recozd. 560 
— Þ- Of what Things 56r by” 
Of what Eſtate. 566 
Who bound thereby. 765 
—— —]In reſpect of the Right or Eſtate. 564 
— Of the Claim by the ſame Title. 566 
A Where ſuch Entry being taken away by Diſcent, ſhall after be revived. 


567 


a 


How prevented. 
—— ——- Continual Claim. 
Who may make it, 588 
pere made by one, ſhall ſerve fo: another. 562 
Diſclaimer. 
——- Of what Things and Eſtate. 568 
—  . Jn what Actions. 568 
p what Perſons, 568 
Jn relpec of their Eſtates, 569 
he Place. 569 
bow it map be. 569 
he Tuzit thereupon. 570 
——— The Effect thereof. 570 


Diſcon- 


* 
' | # 
* . " 
* 


* 


with their Diviſions and Subdiviſions. _ 
; Diſcontinuance. | 4 
Of Eſtates. 


— - Of what Things. 577 5 
zy what Perſons it may be made. 578 — 
Not by him that is not ſcized by Fozce of the Entail. 575 
— Perſons reſtrained by Act of Parliament from making any. 579 
——  — kp what Ad. 57: 
n Heſpec of the Perſons to whom made. 575 
p ͤ what Convepance. 572 
Who bound thereby. 578 
——— Removed. 578 | 
Of Proceſs. Vide Title Continuance. 


Diſmes, 02 Tithes. - 

he ſeveral Soꝛts. 

—— PꝰDiedial. 582 

— Mir' d. 582 
Perſonal. 614 N 
Ot what Things paid. 615 T7719 

What ſhall be ſaid Minutz Decimz. 594 
Ot what Things paid. 588, 594, 599 
— — Fo} a collateral Keſpet, 597 
—— De Jure. 582. 
—  —Ot Freehold. 584 
—— k Wood. 585 
p whom thes ſhall be paid. 613, 614 

——— Who capable thereof, and to whom payable. 616 
—— — Dow to be ſet out oz paid. 595, 596 
»—— How to be recovered. | 

The Remedy for them. 620 
——— Modus Decimandi, what good. 602, 603 
— T0 what it extends. 607, 608 
Foz a collateral Keſpeg. 

Fraud. 699 . 8 | Deo, 
In what Caſes ſuch Pzeſcription map be, and how. 601 
— — Ertraparochial. | ; | 

ho map have them. 615 
To whom thep belong. 616 
——— Diſcharge thereof. 
hy the Common Law. 618 Ns 
P2eſcription in Non decimando. 609 


ho ſhall have Advantage of ſuth Pzeſcription. 612 
———Þy Act of Parliament. 618 


Difmes and Ouinzitms, Vide Subſidies. 


Diſpenſation, Vide the Diviſion, Title Pluralities. 
Dilleiſin. . 
—— What ſhall be. 624 


- * 


where a Man cannot quality his own (Urong. 630 


Denier. 622 
 —  feſcous. 624 | ; 
—— TWUho ſhall be a Diſſeiſoz. 626 
——— Dp Command, 631 


(D] 


* 


LE of the feverdl T/T LES _ 


—— By Agreement. 627 

At Election of the Tenant. 628 

Officers. 632 8 

To whom it map be. 627 

Co the Uſe of another. 628 | 
t Patt a Diſſciſin of the Whole. 6332 


Difltreſs, | f | 

o what Thing. 

by common Perſon. 
t common Right. 634 

Againſt common Right. 636 
For Rent. Vide for what taken of common Right. 

Charge or Seck. Vide the Diviſion, Title Rent. 5 
By what Words, and to whom the Diſtreſs may be limited, 2 Rol. 

Abr. 425: Letters F. and G. 

hy Executors, & c. by 32 H. 8; Vide the Notes upon this Statute 


undet Title Debt. 


| Damage Feſant. : 
—— What Things map be taken. 633 
The Goods of whom may be taken. 633 
n reſpec of his Eſtate. 634 
——— Jn what Caſes, 634 
fo an Amercement. 636 
hy the King. 652 ; | 
——  -VCUyat Things map be diſirained 637 
The Goods of whom. 639 
By the Ring. 643 
Bp common Perſon, 643 
oz an Amercement. 644 
Foz a collateral Cauſe. 646 
— At what Time. 646 | 
how to be taken. | | 
> — Notice foz what taken. 65r 9 "og 
Exceſſive, what ſhall be ſaid an exceſſive 'Diſireſs, oz not. 65x 
——— — Afliſe de ſovent Diſtreſs. 652 15170 "OS 
Pound, how he ſhall demean himſelf towards the Diſtreſs, oz not. 


— ſtieſcous of a Diſtreſs, who map make it. 650 
Diſtribution, 73de the Diviſions of Adminiſtrator, under Title-Exccutor. 


Divorce. 


* 


What diſſolves the Marriage. Vide 1 Part 699 pl. 20, with this Nieten these 
—— What baſtardizes the Iſſue. Vide 1 Part 730, pl. I. Kc. with the Notes there. 


Dower, | 

— —YWhat Woman ſhall be endowed, 652 

— — tk what Things, 654 

— Of what Eſtate. 655, 656 
oz a collateral Relped. 658 
—— Foz collateral Qualities. 659 

—— At what Time. 660 

—— What ſhall be a Bar of her Dower 


2 — ointure 


* 1 - » £ + . ** : © 
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with their Diviſions and Subdiviſions. 


n 


— 


—— Jointure. 675 
— —- What Ac of the Batan ſhall bar the Fame of ber Dower. 662 
—ſfiecoveries at the Common Law. 664 
—— Alienation. 673 
—Attainder. 674 
— -ÞTUhat Ac of the Feme ſhall bar her of her Dower, 
—— —Elopementk. 662 
-—  —- gat Ad in Law will bar her of her Dower. 
——Divozce. 664 
Bp what At a Woman map delap her ſelf of her Dower. 
——  -Decaiament of the 3 o: Deir, 660 
— Who 1 plead it. 
—— ow to be pleaded. 661 
Alignment of Dower, where neceſſarp. 665 
— whom it map be. 665 — 
Ot what Things. 666 
Dow to be made. 666 
bt common Kight, what it is. 668 
— — Bp what Perſon. 668 
Of What Things. 670 
———Pleading thereof, 681 
In what Caſes a Woman ſhall be twice endowed. 670 
—— What Charges made by * Dusband, ſhall be avoided by the 
Mike. 671 


- * * * 6 * 


—Attendancp. 673 
Ad Oſtium Eccleſtz. 
k what Things. 655 
Ex Aſſenſu Patris. 674 
De la 3 beale. 675 
— fe — a 678 
Where Damages ſhall be recovered. 659 
The Writ, 
The Form thereof. 680 
—— Certainty therein. 680 
A Againſt whom a Writ of Dower lies. 676 
Judgment. 68x 
— —Admeaſurement of Dower. 677 


Dꝛoit de Recco; or, Writ of _ 
—— Who ſhall have it. 682 | 


—  - —Jgaiut whom. 683 


—— Of what Things and E ates, and at w at Time. 
Ot what Seitn. 683 0 þ * 


Judgment. 
Form thereof. 684 
———\Where final or not. 684 


Droit de Advowfon. Vide 2 Rol. Abr. 383. 
Droit de Dower. Vide the Diviſion, Writ, under Title Dower. 


Dum fuit infra Etatem. Vide Infant 776, 
Dun non fuit compos. Vide Ideot. 


Durham, 


A TABLE of the ſeveral 71 IT LES, 
Durham. Vide the Diviſion, Title Palatine, and 28 
Dutchy. Vide the Diviſions, Title Palatine. 
Dutchy Courts, 1 Rol. Abr. $39. 


What Thiugs map be avoided bp Durelſg. 685 
What ſhall be Dureſs to avoid a Thing. 686 
By. whom being made. i | +, 
—-Y Stranger. 686 | 

—— —Pleadiag. 

How. 688 

Menace. Vide 2 Rol. Abr. 224. 


* 
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E: 


Kern and Law, Courts, and Perſons. Vide Spiritual Law, Courts, 
and Perſons; and 2 Rol. Abr. 217, &c. 


Ejectment. 

For what Things it lies. 751 

By what Name or Deſcription. 752 
—— Declaration. 756 

As to the Entry. 757 

As to the Ejectment. 757 


Election. N 

In what Caſes given. 751 

To what Perſon. 760, 761 

 — —— Where in ſeveral Perſons. 763 
—— —— Where it ſhall be perpetual. 763 
hat ſhall be ſaid an Elecion. 762 
be Parliament-Men. Vide Parliament, . . , _ 


— 


Elegit. Vide the Diviſions, Title Execution. . 
Elopement. Vide the Diviſions, Title Dower, 662 
Ely. Vide Palatine. 

Embaſſadors. - Vide Ambaſſadors. 


Embleaments. a 
Who ſhall have them. 763 


Embracery. Vide Maintenance. 
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Enkants. 


\ 
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* 
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N , 
N 


—  ——____C_ 


"with cheir Diviſions and Subdiviſions. 


it 
Enfants. . Acts done bp him will bind. 768, 771 


—— Mhat judicial Ads. 772 
Where ſhall be bound by Agreement at full Age. 774 
What Aas are void. 770 


Phat Ats voidable. 77: 
At what Time the Acts of an Infant ſhall be avoided 774. 


y whom the Acts of an Infant ſhall be avoided. 775 

—— ---7Uhere in reſpec of their Oftice, &c. 02 faz other collateral Keſpec, ' 
- _ thep ſhall not be avoided. 767 

et what Things an Infant is capable, 774 

—— What judicta A ads, an Jnfant ſhall have. 77; 

— —— Several Ages for ſeveral Pur 

Dum fait infra Rtatem. 

In what Caſes it lies. 776 

— Where he ſhall appear or fue by prochein Amy, Vide the Diviſion, Title 

Artorney, 1 Part 60x \ 


Enfranchiſement. Pide the Diviſions, 'Title Villeinage. 


poſes. . 776 


Enquilition. 
Before the Eſcheator. Vide Eſcheator. 


Before the Sheriff. Yide Diviſions, Title Sheriff. 
——>— Before Coroners. Vide the Diviſions, Title Coroner. 


Vide the Diviſions, Title Bargain and Sale, 1 Part 695 


209 


Enrolment. 


Eatail. 794- And Fide the Diviſions, Title Eſtate. 


Enterpleader. 
—— Of the Plaintiſt and Garniſhee, 777 
In what Actions. 779 
— — pon what Writ, 782 
In what Caſes. 780 
In reſpec of Pꝛivitp. 780 
At what Time. 779, 782 
-— Fo: what Cauſes. 779 
to a collateral Cauſe. 780 
.— — Upon what Delivery. 779 
ow to be pꝛaped. 777 
—— Garnichment. 777 
Counterplca thereof, 777 
—- ——-Pleading, 
—— Bp Garnichee. 778 
— —- Þp Defendant after Enterpleader. 783 
——Upon. an Encerpleader, who ſhall keep the Thing demanded till 
Judgment. 782 


Judgment. 779, 78 

What Damages chall be given. 784 

. — thereupon againſt him that Jary the Thing. 
785 


EF 


Entry, 


9 


TAL E of ite re TITLES, oe 


Entry. | 
In what Caſes Congeable. 7%5 _ 
—— What ſhall be ſaid an Entry to reduee the Eſtate. 790 


here an Entrp into Part wall be an Entrp into the whole. 
786 


—— Where an Entry by one ſhall ſerve foz another. 792 
Not if ſpecial. 794 - r. 
o the Uſe of another. 1 | 
here it ſettles the Eſtate without Agreement 0} not. 787 
What ſhall be a good Agreement to ſetrle the Eſtate, 789 
Of what Things Advantage may be taken without Entry. 794 
In what Caſes an Eſtate ſhall be in a Man without Entry or Claim. Vide 
| the Diviſions, Title Eſtate ; aud 1 Rol. Abr. 830. 
Entry for a Forfeiture. Vide the Diviſions under Title Eſtate; and 1 Rol. 


| Abr. 85 
Entry for Breach of a Condition. Vide the Diviſions, Title Condition. 4 


7 


CONDITION. 


2 


EY ä 
» — 


(A) To (a) what Perſons it may be reſerv'd. (% To the 
. Feoffor, Do- 
. | F nor, or Leſ- 
1. F Tenant fo) Lit and the Reverſioner join in a Feoffment, the for, and bis 
* Condition may be reſerved to the Leſſee only, and by his Re: Heirs, but not 
9 entry he ſhall diveſt but his Eſtate. D. 3 Ma. 127. 55. 50 0 
1 2. If A. enfeoffs B. upon Condition that if the Heir of A. pays to B. 47. N 
Cc. 20. then he and his Heirs may re- enter; this is a good Condition, 214. ORs 
of which the Heir of A. may take Advantage, and yet A. himſelt never 
can. Co. Lit. 214. b. 
3. If a Man gives Eands to his cldeſt Son in Tail, Remainder to his 
ſecond. Son in Tail, Oc. upon Condition, that if the eldeſt Son, or any 
of his Iſſue aliens, the Land ſhall remain to the ſecond, Oc. the Con- 
ſequence of the Condition, that the Land ſhould remain to another, 1s 
void, though upon ſuch Alienation the Donor himſelf might enter. 
(b) Co. Lit. 379. a. 8 (b) Poſt z. 
; PI. 6. 1 Rol. 
. 3 2 3 Abr. 412. 
74 5 Pl. 6. 
(B) When a Perſon is not certainly deſigned, to 
whom the Law ſhall ſay who it ſhall be. 


. A Pan deviſes to A. upon Condition the Remainder to B. in 
1 Tail, ſaving the Fee, and dies; the Condition here is, by Im- 
1 plication of the Law, reſerved to the Heir; fo2 by Intendment he ſhall 
| have the Condition, who is pꝛeſudiced by the Deviſe, who is rhe Heir R. 
= it is to be admitted (a) that the Condition is not deſtroyed by the Ke⸗ (a) 1 Rol. 
mainder. Dy. 3. Ma. 127. 53. | 29 


1 


— 8 


— 


(C) Condition in Deed. 


| iti | EY (a) Sub 
: What (a) Words make a Condition, what not. 8 notions, 
b C, tne 
1. (b) A Effectum in Gzants of the Ring, males a Condition. proper. "Bur 
# 38 H. 6. 35. Co. 10. Portington 42. ide Co. Lit. 


= =. If the Ring grants an Advowſon in Fee, and further Conceſſir, re 
© that the Gzantee may amoztize this fo2 the Soul of the Pzogenitozs of 


the Bing; this is but a Licence, and not a Condition. (c) 43 E. 3. 34. Wörd as . 
adjudged. bat then it 
mult not be 


dependant upon another Sentence: It muſt be the Words of the Grantor, &c. and compulſory to 
- <ntorce the Grantee to do ſome Act. 2 Co. 70. b. (b) Co. Lit. 204. a. 4 Leon. 70. Hob. 231. 
= Like Rule in the Caſe of the King. Dal. 58. and vide Lan. 78. (c) Fitz, Condition 7. S. C. 


3. The Moꝛzds ea intentione in the Gzant of the Ring make a Con⸗ 
Dition. Co. 10. Portington 42, 


4. The 
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2 Condition. N 


4. The Tdiozds Ad ſolvendum in the Gzant of rhe King, make a 
Condition. Co. 10. Portington 42. . 
(4) Co. Lit. F. (d) Ea intentione dots not make a Condition, but a (e) Confi- 
coef dence and Truſt, unlets an expzels Re-entry be limited. D. 3, 4 Ma. 
9. a Ee- 138. 30. adjudged. Doctor and Student 122. 31 H. 8. S. 152. con- 
est, ea tra. 27 M. 8. 15. b. 


intentione, 2 2 
that his Wife ſhould have an Eſtate for Life, the Remainder. to his youngeſt Son in Fee, and the 


Feoffee died without making ſuch Eſtate. 4 Leon. 2. It wasrefolved the Heir of the Feoffor could 


- not enter, for that there was no Condition, but an Eſtate executed preſently according to the Intent. 


6. Ut inveniat ad inveniendum ſeu perimplendum, &c. make not a 


Condition. D. 3, 4. Ma. 138. 3. And this is allo pꝛoved by the Whit of 
Ceſſavit de Cantaria. | 
7. Bracton Capite de Donationibus upon Condition hath this Uerſe. 
(f) Where 8. (f) Scito quod (ut) modus eſt (g) (6) Conditio (quia) Cauſa. 
che Words This is cited, D. 3, 4. Ma. 138. 31, | 
Si modo by 
the Common Law make a Condition, though tis otherwiſe by the Civil Law, as in a Licence from 
the Archbiſhop to accept another Living, modo ſit within 10 Miles of the former, Dodſon and 
Lynne, Cro. Car. 475. adjudged. 1 Jon. 304. adjudged. Ow. 152. S. C. cited. (g) Co. Eit.204-b. 


9. Recoverers to an Uſe before 27 H. 8. leaſed by Indenture for 99 

Years, and the Lellee, by the ſame Deed, covenanted with the Reco- 

verors to pay the Rent to Ceſtuy que uſe, his Heirs and Aſſigns. Proviſo 

ſemper, 'That if Ceſtuy que uſe makes not his Heir Male his Aſſignee, that 

then he ſhall pay the Rent to the Recoverors, their Heirs and Aſſigns, 

( Where Cc. This (h, Proviſo made no Condition, but only abridged the Cove- 


the cuozd nant. Mich, 29 Eliz. (i) between Scot and Sor, Cr. Eliz. 73. adjudged. 


Proviſo | | 
makes no Condition, but only a Dualification oꝛ Explication of a Covenant oz Grant, vide 
2 Leon. 128. 3 Leon. 225, 226. Di. 222. 4 Leon. 70, 71. &c. 3 Leon. 6. Poph. 119. Moor 7507. 
Goulſ. 131. 2 Co. 72. a. b. 1 And. 71, 72, (i) 2 Leon. 128. S. C. ad jornatur. 3 Leon 225, 226. 
ad jornatur. 4 Leon. 8, 71. &c. ad jornatur. By the Repozt of all which Boks. the Proviſo 
was, that if the Leffce ſhould make his Weir Male hig ligne, &c. Moor 707. 5. C. cited. 


(D) By what Words it may be created. 
By Covenant. 


% Goulf, 1. (a) JF a Pan leaſes Land by Indenture, and in this there ie 
131. like luch a Tlauſe, And it is covenanted between the Parties, 0? 
Point àł gu It 15 greed between the Parties, That the TLeſſe ſhall not do ſuch a 
endo. Tc hing upon pain of Forfeiture of his Cſtate; () This is a good 
(5 Fol 48. Condition ; ko; here the Wozds ſtand indifferently to be the Tkoꝛds of 
__.- the Lelle oz Letloz, and ſo (hall be taken to be the Mozds of the 
(b) In the Lefſoz, (b) H. 32 Eliz. B. R. agred. 

Cale of - . 


Thomas and Ward, Cro. Elis. 202. agragd accordingly. 


(e) Thomas 2. (c) If a Pan by (d) Indenture leaſes fo2 Years, and therein 
and Ulard, the Lell covenants and grants with the Leſſo2, that he, noz his Al⸗ 
OR, * ligns, will not grant, allign 02 lell, the Land to any preter, &c. upon 
a pain of Forteiture ok the Term; this is a Condition. Mich. 12 ac. 
1 Leon. 245. B. R. and Trin. 14 Jac.. B. R. between (e) Whitchcock and Fox ad: 
adjudged. judged. . 

Pen and | | | | 

Glover S. P. Moor 40. Pl. 533. Semble per curiam it is no Condition, Cro- Eliz. 421. it is 
with a pzoviſo, &c. Dal. 8. per Mountague, the Leflor may take it as a Covenant or Condition, 
but not as both. (d) Being by Indenture, they are the Words of both Parties. Cro. Eliz. 202. 


Leon. 245, 246. (e) Cro. Jac. 398. S. C. adjudged, for another Reaſon, the Court doubting of 


this Point. 2 Bull. 290. S. C. and S. P. agreed by all, being upon a Leaſe for Vears, which may 


determine, as well as begin, by Contract. 1 Rol. n, 69, 390. 8. C. and S. P. agreed on 


both Sides; and vide Poph. 100, 
3. But 
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Condition. 3 


3. But if a Man leaſes for Ycars, and the Leſſor covenant, That 


the Lelſee ſhall have Houſe-boot, Hay-boot, and Plough-boot, with- 


out committing waſte, upon pain Ot 1 orkeiture of the Leaſe: "This is 
2 Covenant on the Part of the Leilor, and therefore no Condition. 


Hill. 40 Eliz. between Archdeacon and Jenner, Cro. Elix. 604. by Walmſly ; 


oft 


and by Anderſon and Beamond, the Covenant is no more than the Law 
appoints ; therefore that, and (f) all that is ſubſequent to it, isvain. (f) Where 
a Provilo 


© was void, becauſe no m92e was to be done by it, than what might be done without, Vid. Poph, 116. 


— 
— 


| (E) Improper Words. 


xy. TIF a Pan leaſes fo! Like, o2 makes a Feoffment, upon Condition, 
1 that if the Lellee does (ich an Ac, the Eſtate ſhall be void: tho 
the Eſtate cannot be void bekoze Entry, pet this is a good Tonvition, 


and ſhall give an Entry to the Leſſoz by Implication. 2 Mar. Br. S. 


465. Co. 3. Pennant 65. admit, Lit. S. 723. M. 37, 38 Eliz. B. R. in 


(a) Goodale and Wiar's Caſe, agreed by all preter Fenner, who doubted (a) 5 Co. 95. 


thereok. b. 8. C. and 
2. So it is if the Condition be that the Cate ſhall ceaſe, , I. S. 723. 12 5 

M. 37, 38 Eliz. B. R. per Coke. 150 584. 8. C. 
3. 3f a Wan makes a Feotltment by deed, upon Condition, that ik the and 8. P. ap- 

Feoftee does nor ſuch an Ac, then the Feolfment, Charter and Livery, pears. Moor 


mall be void: This is a good Tondition, though no Re-entry be reſerved, 70% Pl. 989. 


D. 9, 10 Eliz. 268. 15. admit. 5 C. but 8 

4. So if the Condition be, that the Feoffment hall be void: This is ehe. 

a gov. Condition, and ſhall give a Re-entry without an expꝛels Reſerva» nion. Goll 
tion, 11 H.7. 22. Eriche's Caſe agreed. 176, 177. 

S, C. and S. P. 


dubitatur. Poph. 100. S. C. and S. P. donbted by Fenner and Poph. 


5. So if the Condition be, that the Deed of Feoflment & Sciſina inde 
habita erit vacua & nullius vigoris-; this is a good Condition, ko; this 
is all one as if he had ſaid, that the Feoftment ſhall be void, fo2 the Live: 
ry takes effect by the Weed. Dubitatur, M. 37, 38 Eliz. B. R. between 
(b) Goodale and Wiat, two againſt two Juſtices, (b) 5 Co.95. 


pa” << ' b. S. C. and 
S. P. appears. Cro. Eliz. 384. S. C. and S. P. adjudged upon a Writ of Error. Goulſ. 176, 177. 
S. C. Poph 100. S. C. and S. P. doubted by Fenner and Poph, 


6. (c) Jf a Man leaſes fo2 Life, oz makes a Feoffment in Fee, upon (c) 1 Rol. 
Condition, that if the Feoftee 02 Leſſee does ſuch an Ac, that then his Abr. 4. 
Eftate ſhall be void and ceaſe, and the Land ſhall remain over to a Stran- % 
ger: Though it was intended that the Stranger ſhould take Advantage 
of the Condition, and he cannot by Law, yet the Lelloz oz Feoffoz may 


enter by Fozte of this Condition. Lit. S. 723. 


7. If a Man makes a Feottment by Deed, and the Feoffee grants by 
another Deed made upon Condition, that if the Feoffo2 does luch an Ac, 
the firſt Deed ſhall be of no kozce; this is a good Condition, and ſhall 


give a Re-entry, though none be reſerved. (d) 30 AM. 11. admitted. (4) Br. Con. 
45 Aſſ. 10, admitted. 


dition 113, 

; ; ; S. C. and 

S. P. admitted, where the Livery is made upon both Deeds, Br. Defeaſance 8. S. C. and S. b. 
admitted as before; and vide 1 Kol. Abr. 414. Pl. 1, 2. 


8. (e) If a Pan leales fo2 Years, and in the Indenture there is (e) Co. Lit. 
fuch a Tlauſe, Et non licebit to the Leſſee dare, vendere, vel concedere 204. S. P. 
ſtatum & terminum ſuum alicui perſonæ ſine licentia of the Lefſoz, ſub 
peena forisfacturæ termini præd', this is a good Condition. (f) D. 3 (f) 1 Leon. 
E. 6. 66, 8, per Curiam. 246. S. C. 


9. ( 0 So cited. 


4 Condition. 


0 Co. Lit. 9. (g) So if there be ſuch a Clauſe in the Indenture, and the 
204+ S. C. Leſſee ſhall continually dwell pon the. Houſe, upon Pain of Forfei- 
00 3 Ab. ture of the ſaid Term and Intereſt. .D. 6. 7 E. 6. 79. 46. per. Curiam. 


10, If a Pan makes a Feoftment, rendung Kent, and if the Rent 


99. S. C. 
Ts, be behind, that it ſhall be lawful fo2 him and his Heirs to retake 


ch) Secus (h) the Land, and to make. his Peofit thereof : This is a good Condition, F 


af this bad and ſhall give a Re-entry, tho it be not expzelly limited. (i) 6 E. 2. |; 4 
Tz 2 Ball. Entry Congeable 5 5. adjudged. | N a 


155. (i) 1 Rol. Rep. 330. S. C. cited; and vide 1 Rol. Rep. 367. 3 Bull. 154. 


* "EY Wy . 
"Hol. 45. (F) Obligation Condition. 
enki What Words make a Condition. 


1. TF the Condition of an Obligation be made in this manner; 
1 Scilicet, The Condition of this Obligation is ſuch, That if R. H. 4 

do not grant over the Benefice of D. during his Life, then the ſaid 1 
J. H. (the obligoꝛ) doth Covenant to grant and affign the ſaid Advo w- 
ſon to the Obligee, and his Aſſigns, &c. Tho the Wozd Covenant be 
put in here, yet this is Conditional, becauſe it is expzeſled befoze in 
the Tommencement of the Condition, The Condition of this Obliga- 
tion is ſuch, &c. Trin. 38 Eliz. B. R. between Wilſden and Haynes. 

2. If the Condition ok an Obligation be tuch, Now therefore if 
the ſaid Obligor pay 10 l. to the Obligee quarterly, then it is agreed 
that the Obligation ſhall be void: This is a good Condition. P. 8 Ja. 
B. between Simpſon and Barnard, per Curiam. 

3. If the Condition ok an obligation be to ſtand to the Award 
of J. S. ſo as the ſaid Award be made in Writing indented under his 
Hand and Seal, &c. This is a Condition, lo that the Award ſhall 
not bind, tho' it be made by Writing under the Hand and Seal of J. S. 
if the Writing be not Indented. P. 11 Car. B. R. between Holmes and 
Hoye, adjudged upon a Demurrer. Intratur Hill. 11 Car. Rot. 468. 


— 


() Obligation Condition. 
What ſhall be ſaid to be Parcel of the Condition. 


. JF the Condition of an Obligation be in ſuch manner; Whereas ® 
Robert Croſs the Father ſhall and will, befoze ſuch a Day, ſur- i, 

E 

* 


render the Moiety of the laid Copyhold Tenement unto Robert the 
Pounger, ſo that Robert the Younger be thereof ſo ſeiſed accozding to 
the Cullom of rhe Panoz, ik they lo long live, then the Obligation to be 
vod. The laſt Wows, if they ſo long live, do not make the Condition 
only, but the Surrender is part of the Condition alſo, M. 11 Ja. BR. 


133. $.C. the between (a) Marker and Croſſe. 4 


Condition by the Reporter being only put in ſhort, thus, viz, Whereas the above-bounden, &c- WW 
8 all and will, &c. where it ſhould have been, if the above-bounden, &c. ſhall and will, &c. and ; 
i 1 4 yer totam Curiara this is a meer void Condition, being altogether inſenſible, and not compulſory. D 


La) 2 Bull. 


2, Ik the Condition of an Obligation be in ſuch manner; The 
Condition of this Obligation is ſuch, That it the above-bounden A. B. 
do diſcharge the Obligee of ſuch a Recognizance, &c. and whereas 
allo the above-botunden A. B. hath agreed to free and diſcharge the 
laid Obligee from two ſeveral Obligations, &c. Now the Condi- 
tion of this obligation is luch, that if the ſaid A. B. do ſave and 
keep harmleſs the ©Dbligce of and from the ſaid two ſeveral obli- 
rations, then this p:eſent obligation to be void; though in this 
Cale, the Mods Prima facie ſeem to reſtrain the Condition to = 


— — 


Condition. 1 8 


F of this Obligation is ſuch, will be void. The firſt Part, as to the 
- XX Diſcharge of the Kecognizance, ſhall be Part of the Condition alſo, 
"2X oz the fir Part is a perfect Sentence to make it a Condition; but thele 
"XX wozds to be added thereto, ſcilicet, (then the ſaid Obligation to be — © 
, 43 void: ) which wazds will ſerve well ko: both Tlauſes, and the inter: * Fol. 410. 
=> -vening Recital, Whereas, &c. will not hinder it. Mich. 1649. between 
"XX Ingoldesby and Steward, adjudged per Curiam, preter Jermyn. Intra- 
"= # tur Trin- 1649. Rot. 1284. * 

3. If the Condition of an Obligation be, That whereas divers Suits - 
and Controverfies have. ariſen between A. and B. his Wife, which are now 
4 © finally ended; if A. di not commence any Suit. in any Court Spiritual or Tem- 

| * poral againſt B. bis Wife, but ſhall I om henceforth account of, uſe, and. 
"ET maintain B. as his lawful Wife, then the Obligation ſhall be void: The ma- 
erial Part of the Condition conliſts in the firit Part only, viz. If he 
* * does not commence any Suit, which is all before the but ſhall, Cc. 
| XZ Mich. 39 and 40 Eliz. between Pratt and Phanner. Moor 477. Pl. 683. 

BM agreed by all the Juſtices, it being pleaded thereto, That A. had not 
=> commenced any Suit againſt B. but that B. was before married to C. 

& who is yet living, per quod, A. could not account, uſe or maintain her 
as his lawful Wite ; and alſo per tot am Curiam the Plea is good, be- 
cCauſe the Condition is againſt the Law of God. 

* * 4. If the Condition of an Obligation be, to ſave harmleſs certain 
1 $ Lands from all Incumbrances made by the Obligor, and upon the back 
,* » thereof there is a Memorandum wrote, That the Condition ſhall not 

d extend to the Extent, upon a certain Statute acknowledged by the 

of 'Obligor : (b) This being wrote before the ſealing of the Gtliparion; (b) But foz 

is an Explanation thercot, Mich. 44 and 45 Eliz. between Broke and this, vide 
© Smith, 679. Pl 930. adjudged by Three Judges. Wy e 
F. The Condition of an Obligation was, That if the Obligor paid ſo : © 
mich, then the Obligation to be void, or otherways it ſhould be lawful for the 

7 CE Obligee quietly to enjoy ſuch Lands. Mich. 18 Car. 2. between (c) Ferrers (©) 2 Keb. 
_ and Newton. 1 Syd. 312, dubitatur, Whether the Condition ſhould ex- a agreed 
3 * tend to both or not, the Obligor having pleaded that he did quietly gment 
ky 4 enjoy. # ould be gi- 


7 
%a 1 


: 2 ven 1 
Pla intiff, the UWozds after the Condition being inſe le. 


P 


-” 


(H) By what Words it may be create. 


1. 1 F a Man leaſes to a Woman koz 40 Years, upon Condition, 
| That ſi illa tam diu viveret & cuſtodiret ſcipſam a ſole Widow, 
== and Qhoutd inhabit upon the Pzemilles: This is not any Condition, fo2 
= the Wow (a) ſi makes the Intention uncertain, whether another thing (a) Bur if 
was intended, beſides the Celler of the Term oz the Re-entry, Mich. this Word 
37, 38 Eliz. B. R. between (b) Sayer and Hardy adjudged. had been 

| 4 | itted, 1 

would have been a Condition; or if ſub conditione quod had been omitted, * To 
been a Limitation. Goulſ. 179. (b) Poph. 99. S. C. adjudged ; for none can imagine what the 
Concluſion ſhouid be; but it was agreed, That if the Leaſe had been for 40 Yeats, ft tam diu 
ſola viveret et inhabitaret upon the Premiſſes, the Leaſe had determined by her Marriage or 
Death. Cro. Eliz. 414. S. C. adjudged by Three Judges againſt One; for every ſi ought to be 


S. C. adjudged. 
* B | 2. (c) If 


— 


anſwered with a tunc. Ow, 107, 108, adjudged, Goulſ. 179, S. C. adjudged. Moor 400. Pl. 525. | 


6 Condition. 
Soli, 2, (c) It a Wan leaſes Lands to another, Proviſo ſi the Rent be 


S. P. by two Arrear: This is not any Condition, becauſe the Uow ſi makes the 
8 Intention uncertain ; ko; where the (d) Proviſo is hypothetical, it ought 


Eliz. 414. 8. to be ſhewed what he would have. Paſch. 14 Jac, B. R. between 
P. by three (e) Moody and Garnon, per Curiam * 

— arguend', (4) Where this being a proper Word of Condition, tho” put in an improper 
Place, {hall make the Eſtate conditional. 2 Co. 72. b. (e) 1 Rol. Rep. 36 . S. C. & S. P. per cur. 


3. Jf a Man leaſes Land to another, Proviſo if the Rent be be- 
hind, it ſhall be lawful for him to reſtrain; and not being ſufficient, 
the Ground to re-enter into the Premiſſes, and the ſame to have again 
in his former Eſtate : This is no god Condition, fo2 the ddMozds are not, 
that he ſhall reſtrain the Gods upon the Tenement; no2 is it known 
what is intended by the UWlozd ſufficient, ſcilicet, ſufficient Reparation, 
Rent, &c. and the Mods, the Ground to re-enter into the Premiſes: 

(F) x Rol. Are without Senſe. Paſch. x4 Jac. B. R. between (f) Moodye and 


Rep. 330, Garnon, per Curiam. 
67. S. C. : | 
ad dhe. 1 Bulſ. 153, 154. S. C. adjudged. Moor 848. Pl. 1151. S. C. adjudged, becauſe not ſaid 


what {hall be reſtrained, nor who ſhall re-enter. Cro. Jac. 390. S. C. adjourned ; and ſaid, Coke 
held Reſtrain to be the ſame as Diſtrain. 5 


(8) Co. Lit. 4. (8) Ik a Man leaſes fo2 years Lands by Jndenture, and after ' 


203. b. . P. a Covenant on the part of the Lelloz, this Clauſe is contained, . viz. 
FE. of Pem- Provided always nevertheleſs, and it is covenanted and agreed by and 
bzoke and Sir between the ſaid Parties, That he the ſaid Leſſee, his Executors nor 


De, BREE Aſſigns, ſhall alicn the Premiſes but to, &c. This is a Condition and 


yoph. 116, Tovenant at the Election ok the Leſſoz. Hill. 33 Eliz. B. betwen 
117. adjud- (h) Simpſon and Titterell, adjudged upon a [pecial Uerdic, which intra- 
ged by all tur Paſch. 33 Eliz. Rot. 1609. Co. 2. (i) Lod Cromwell 7. b. 

the Judges | | 
apainlt tour, ſeems to have been in the Exchequer Chamber. Moor 707. adjudged upon a Writ of 
Error in the Exchequer Chamber. 2 And. 20. adjudged by the greater Part of the Judges, becauſe 
all the Words ſhall be taken according to the Intention, ſo as to confound none of them. Cro. Eliz. 
384, 385. adjudged upon a Conference by the greater Number of. Judges: And Cro.Eliz.560. upon 
a Writ of Error, this Point being aſſigned for Error, the Court would hear no Argument. Goulſ. I 30, 
131. but no Judgment. 2 Co. 71. b. 72. a. cited,and'ſaid,that the Judgment was after reverſed for 
a Fault in the Count, but not for the Matter in Law. Huntington and Lord Montjop like Point. 
Moor 174. Pl. 308. dubitatur, Moor 707. dubitatur. Indzews and Blunt like Point. Moor 105. 
Pl. 249. adjudged. Di. 3 11. b. adjadged. (h) Cro.Eliz. 242. S. C. adjudged. Moor 707. S. C. cited. 
Oro. Eliz. 385. S. C. cited. (i) 2 And. 69. S. C. adjudged by the greater Part of the Judges. Moor 
471. S. C. Pl. 679. adjudged by Three Judges againſt One. Goulſ. 117. S. C. no Judgment. 


5. If a Man leaſes.Lands koz years, rendzing Rent, and the Lelle 

covenants to pay the Kent, and not to do walte; and the Lelloz binds 

E) 1 Rol. hiniſelf in an obligation, that the Leſſee ſhall enjoy the Lands (k) fo2 
e. the laid Rent, and doing accozding to the Covenants of the ſaid Inden⸗ 


per cur. ture: Thele Mozds (1) for the Rent make not a Condition, becaue 


(1) The Le(- he hath other Remedy fog, the Rent, ſcilicet, upon the Indenture of Co⸗ 


lor covenan- venantg. Mich. 5 Jac. B. between Tomkins and Tomkins. 
ted, that the 


Leſſee, paying his Rent, ſhould enjoy the Land. 4 Leon. 50. by Two Judges againſt One: The 
Covenant is conditional, — but 1 Syd. 280, it is held contrary per curiam : And 2 Mod. 34, 35. 
it is adjudged COn', So if a Man leaſes for Years, excepting the Trees, and Liberty, to fell and 
carry them away, reparando ſepes et implendo foveas, rhe repairing the Ditches, &c. is no Con- 


dition, but a Covenant, upon which the Leſſee hath Remedy by Action. 2 Jon. 206. and vide 
March,g.,2 Rol. Rep. 466. 


6. If A. enfeoffs B. upon Condition that he ſhall render to C. and 
his Heirs an yearly Rent of 20 s. and that if B. and his Heirs fail 
of Payment thereof, that then A. and his Heirs may enter: This is a 
good Condition; for tho a Rent cannot be reſerved to a Stranger, yet 


yearly 
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Condition. 7 
N yearly Rent in this Caſe (m) ſhall be intended of an yearly Sum of (m) It a 
205. in Grols. Lit. Sell. 345. Co. Lit. 213. a. Man grants 


FRY 
3 


a walk in a 
Fozefk, pꝛovided the Gꝛantee ſhall not cut down any Trees ſuper Premiſſa; tho the Soil is not 
granted Premiſla, and hath properly a Relation to the Thing it ſelf, vet ſince in this Cate it 


My cannot have ſuch Conftrurtion, it ſhall be intended of Trees growing within the Walks, Cro. 
* Eliz, 781. adjudged ; and vide Moor 526, 527. Dal. 54. Moor 52. 


7. If A. being ſeiſed in Fee of the Manor of B. and of divers Lands 
in C. then in the Poſſeſſion of D. for ſeveral Years to come, makes a 
Feoffment thereof to E. to the Uſe of himſelf in Tail-Male, Remainder 
to F. in Tail-Male, Cc. provided that F. or the Heirs-Male of his 
Body, in whomſoever of them the Inheritance in Tail of a the Premiſſes 
ſhall happen to be, ſhall pay to the Daughter of A. 2007. according to 
the laſt Will of A. and A. makes a Letter of Attorney to J. &. to enter 
into the Manor of B. and the Lands in C. and in his Name to take Poſ- 
ſeſſion, and delifer it to E. Whereupon Poſſeſſion is given to E. of all 
but what was in the Poſſeſſion of D. and D. never attorns, ſo that the 
Lands in C. paſs'd not; and after A. by Will bequeaths 200 J. to his 
Daughter, and dies without Iflue; yet F. is not bound by this Condi- 
tion, becauſe he hath not (n) all the Land according to the Purport of (n) JF a 
the Condition, which was, that he that had a/ ſhould pay, Cc. and Man makes 
a Condition ought to be taken ſtrictly. Hill. 38 Elix. Slazing's Caſe. 4 — 
Poph. 102, 103. certified to the Chancellor accordingly, as the Opinion F pres 
of Three Judges. 
| Counties, 


in ſeveral 
upon condition the Feoffee ſhall re-infeoff him of all the Land within 20 Days after the Date; 
if Livery is made but of part within the 20 days, the condition is not bꝛoke, though IN is not 


N within the 20 days accozding to the Letter of the condition, which is intire. 
ob. 24. 


8. If the Condition of an Obligation be in this manner, viz. The . 
Condition of this Obligation is ſuch, That if the Obligor ſhall appear coram 
Domino Rege apud Weſtmon' ſuch a Day, ad reſpondend”, &c. then the 
Condition of this Obligation ſhall be void, or elſe the ſame ſhall be in full Power 
and Vertue : Yet this is a good Condition, fer the Senſe is perfect with- 
out theſe laſt Words, and they ſhall be rejected for their Abſurdity and 
Repugnancy. 7. rin. 21 Car. 2. between (o) Malevrer and Hawxby. (o) 1 Syd. 
2 Sand. 78. adjudged for the Plaintiff upom Demurrer, the Defendant 456. 8. C. ad 
having pleaded the Statute of 23 Hen. 6. judg d. 1 No. 
35, 36. S. C. 
adjudged. 
2 Keb. 625 
S. C. ad jud 


(I) Condition by Deviſe. ged, 


By what Words a Condition may be created by Deviſe. 


1. TE a Pan deviſes Lands deviſable to his Exetutoz to ſell, and 

(a) to make diſtribution of the Money fo? his Soul, and dies: () AM 
Ik the Exetutoz does not ſell it, the Heir may enter, fo2 this creates a Ce A 4 
Condition. (b) 38 Al. 3. adjudged, 39 AC. 17. 4 


yearly out of 


; 1 1 . his Land t 
his younger Son, towards his Education in Learning : This creates no Condition, ſo that he ſhall 


have the Rent if not educated in Learning. 2 Leon. | | 
(b) Br. Condition 215. C. g eon. 154. 3 Leon. 65, and vide Dal. 116. 


2. Ik a Wan ſeiſed of Soccage Lands, having two Dau | 
f 2 gh⸗ 
ters, deviles it to one of the Daughters, to have and to = 


0 


8 Condition. 


— — tro her and her Heirs, (c) to pay to her other Ster a certain 
Fer 417. Sum of WVoney at a certain Dap ; Thele Words mate a Condi⸗ 
These - tion ; ſo that the other Siſter, ik the Monep is n paid, may en⸗ 
„ 9 ter in one Poſety koz the Condition bꝛoke, betaule * other ways 
 faciendum, he (hall be remedileſs, Mich. 31, 32 Eliz. B. R. (d) Crickinere's 
faciendo, ea Cale adjudged. 
ad effecum/8&c. in a Will, create a Condition. Co. Lit. 204. a. Dow. 32. Dal. 58. Moor 57. 
- PI, 162. Poph: 8. Hard. 10, 11. — reddendo et ſolvendo. Cro. Eliz. 454. — And vibe th! Caſe 
of Bohenham and Merlackenden. Ow. 92. Goulſ. 75. (d) Co. Lit. 236. b. S. C. cited, Cro. 
Eliz. 146. S. C. adjudged. 1 Leon. 174. 8. C. adjudged. Goull. 134. S. C. cited. 


3. Jf a Wan deviſes Lands to B. for Life, paying to C. 61. 

Kent yearly, which he Mills to be paid at two Feaſts half 

(e) This is pearly ; and ik it be Arrear, that then it ſhall be lawful (e) to C. 

miſprinted to Diſtrain : It ſeems this word paying makes not any Condition 

in the Origi- in as much as a Diltreſs is limited upon Non-paytent thereof, P.-8 


N — Jac. Scaccario, between (f) Strecte and Beale, dubitacur. 
it is, al Sei⸗ | 


gnicur a Diſtreiner. (f) Lan. 56, 57. S. C. and S. P. dubitatur 2 And vide Lane 38. 


4. If a Man leaſes for Years rendring Rent, and the Leſſee Cove- 

nants to repair, &c. and after the Leſſor Deviſes to the Leſſee for more 

Years yielding the like Rent, and under ſuch Covenants as were in the 

. firſt Leaſe: Yet this makes no Condition; for tho' after the firſt Leaſe 

is ended the Leſſee ſhall not be bound by the Covenants, yet the 

Will expreſſing, that the Leſſee ſhould have the Lands obſerving the 

firſt Covenants, it ſhall not be taken to be a Condition by any Intent 

to be collected out of the Will, for Covenants and Conditions differ 

(s) 3 Leon, much. Hill, 30 Eliz, between. (g) Michel and Duntan. Ow. 54. 92. 
33. S. C. ad- adjudged: | 

judged per 


totam Curiam. Godb. 99. S. C. dubitatur ; and per Gaudy, by the Deviſe to him to do ſuch things 
as he was to do by the Leaſe, the Eſtate is conditional, which was in a manner agreed bp all 


Juſtices; but Periam and Rhodes ſaid that the firſt Leaſe was not defeafible upon Bꝛeach 
of the Covenants, noz was it the Intent the ſecond ſhould be ſo, though the Weaning was, 
that the ſame things ſhould be done. Goulf. 74. S. C. adjudged per totam Curiam. Poph. 8. S. C. 
cited. Cro. Eliz, 288. S. C. cited. 1 And, 230. S. C. adjudged. 


5. If a Man deviſes Lands to ſeveral and their Heirs, to the Uſe of 
them and their Heirs, i pon this Truſt and Confidence, That they ſhall 
out of the Profits erect a Free-School, Oc. The Eſtate is not Condi- 

(h) S tional, for the Words (h) ſhew, That he repoſed a Truſt in them, and 
_ Liſed (i) would not have the Lands return for Non-pertormance ; and there 
wy, Mike cannot be apter Words to ſhew his Intent not to tie the Land with a 

- foz zo years, Condition. Mich. 34.and 35 Eliz. between (k) Mortidal and Martin. 
foꝛ and to C70, El x. 288. adjudged. 

the Intl it TIL " 

and Purpoſe, that his Wife ſhould yay 30 1. yearly to A. and others; and further deviſes, that 
his Ulife ſhould be bound to A. and others to perfozm the Mill: This is no condition, foz to 
what purpoſe. ſhould his wife be bound, ik this was a condition? 2 And. 50. per Curiam ; 


but no Judgment was given, becauſe the Parties agreed. (i) A man deviſes Lands to his 


wife, p20vided if ſhe departs out of London, that the ſhall have a Rent out of the ſame, &c. 
This makes a condition, though there be no wozds that the Eſtate ſhall ceaſe, &. Allen and 
Hill. Cro. Eliz. 238. agreed per Cur”. 3 Leon. 152. admit. per Cur. (k) Gibons and Mortingel 


S. C. Poph. C, 7. adjudged, Moor 594. Pl. 806. adjudged. 


*(K) Con- 


— 


Condition. 


(K) Condition, or Limitation. 
What ſhall be ſaid a Condition, and what a Limitation. 


Fa Pan deviſes Lands to his Daughter in Tail, with 
| divers Remains over; Proviſo, That his Dalighter, and 
- every one in Remainder, ſhould permit and ſuffer T. (who then cn: 
* foyed the ſaid Land) to enjoy the ſaid Land during his Like: This 
ſhall not be any Limitation upon the Eſtate ok the Daughter, 
though the be Heir General, and ſo ſhe her ſelf is to have the 
Advantage thereof, if it be a Condition: Jr ſeems (2) bcecaule 
this is the pzoper Wozd fo2 a Condition, Mich. 37 Eliz. B. (a) Tho- 
mas's Caſe per Curiam admit. | 

2. Ik a Wan leaſes to a Woman fo2 40 Years, (b) upon Condition 
if che tam diu viveret, & cuſtodiret ſeipſam a ſole Widow, & inha- 
bitaret upon the Pzemiſſes ; this is not any Limitation, becaule the 
Wows, Upon Condition that (c) it ſhe, make the Intention 
uncertain, and therekoze the Leaſe determines not by the Death 
of the Leſſee, Mich. 37, 38 Eliz. B. between (d) Sayer and Hardy, 
adjudged. 


1. 


(2) 2 Syd. 
152. 2 Brow. 
68,69. Goull. 
134. 

(a) 1 Rol. 
Abr. 843. 
Pl. 1. S. C. 
(b) If the 
Leaſe had 
been found 
by the Ver- 
dict (as in 
truth it was) 
for 30 Veats, 
ſi tam diu 
viveret, et 


cuſtodiret ſeipſam a Widow, it had determined by her Death or Marriage. Cro. Eliz. 414. Poph. 


Moor 400. Goulſ. 179. 


(e) If this had been omitted, it would have been a Condition; or 


* the Words, Sub conditione quod, had been omitted, it would have been a Limitation. 
Goulſ. 179. (d) Poph. 99. S. C. adjudged. Cro. Eliz. 414. S. C. adjudged upon a Special Ver- 
dict. Moor 400. PI. 525. adjudged, becauſe ſub conditione, &c. are conditional Words. Ow. 107, 


108. S. C. adjudged. Goulſ. 179. S. C. adjudged. 


3. (e) Jf a Pan, having thzee Sons, deviſes his Lands to (e) Spitle, 


the eldeſt, upon Condition, That he ſhall pay 20 1. to every of the 
other Two Sons; and that if he fails in Payment thereof to 
any of the Sons, that (f) then they may enter, and have the 
Land: This is a Limitation, lo that ik the eldeſt does not 
pay the Money, the Two Sons may enter into the Land. Trin. 
43 Eliz. B. R. between (g) Haynſworth and Pretty; adjudged per 
Curiam. 


Cart. 93. 171. (f) But vide Dal. 117. (g) Cro. Eliz. 833 
it is as an immediate Deviſe to the younger Children, if 


and Davis 
S. P. Ow. 8: 
55. adjud- 
ged, 2 Leon, 
38. adjud- 
ged. Moor 
271. Pl. 324. 


appearts, Et 
vide Cro. Jac. 


: 56. 592. 
» 919, 920. S. C. adjudged, becauſe 
the eldeſt does not pay. Moor 644. 


PI. 891. S. C. adjudged ; and the Non- payment is a Condition precedent to the Deviſe to the 


younger Children, and no Condition or Limitation to the Eſtate of the eldet Son. 
adjudged. Vaugh. 27 S. C. cited. 


4. Ik the Ring leaſes ko: Years, rendzing Rent, and by the ſame 
Deed the Lell convenit & concedit with the Ring, his Heirs, and 
Sutceſlo2, not only de novo to repair the Mill leaſed within one 
Pear ofter, but alſo to keep ir in repair during the Term: 
is a Limitation in the Ring, inalmuch as it is an executozy Con- 
{ideration ; ſo that by the Non-perfoymance thereof, the Leaſe ſhall 


Noy 51. S8. G 


This 


be void. Paſ. 10 Jac. Scaccario, between (h) Sawyer and Eaſt, fo? (n) Lane 74. 


Croſhe Mills, adjudged, 


for this and other Reaſons, by Three Judges againſt One. 2 Rol. Abr. 200. Pl. 7. 
vide, with the Notes there. 


5. If a Man hath Iſie Two Sons, ſcilicet, R. the eldeſt, and 
H. the youngeſt, and alſs Two Daughters, and deviſes certain Lands 
io H. in Tail when he comes to 24 Beats of Age, upon Con- 
Daughters 20 1. a 
And it the ſaid H. dies befoze 24, 

5 then 


dition, That he ſhall pay unto, mp two 
Year at their full Age ; 


79, 80. S. C. 


ad udged, 
S. C. Which 


10 Condition. : 
then J will, that R. my Son and Heir ſhall have the ſaid Land to 
him, and to his Heirs, he giving and paying to my ſaid Daughters 
the laid Money, in ſuch manner as H. thould have done if he had lived: 
And if my Sons H. and R. (ik the ſaid; Lands come to the ſaid R. 
by the Death of H.) do not pay the ſaid Boney to my ſaid Daughters, 
as afo!eſaid, then J will my laid Land ſhall remain to my Daughters 
and their Heirs for ever; and after the Deviſoz dies. This is a Limt- 
tation upon the Eſtate of H. and not a Condition: So that if H. does 
nor pay the Money to rhe Two Daughters akter his Age of 24 Years, 
and at the full Age of the Danghters, R. ſhall have it by way of 

——A—- Limitatfon'; and cannot enter as koz a Condition bzoke, becauſe that 

Fol. 412. * otherwiſe, ſcilicet, if this ſhall be a Condition, it would defcar the 

8 Poztions given to the Daughters, and the kuture Devife to them, which 
is againſt the Intent ok the Deviloz. Mich. 38, 39 Eliz. B. R. 

Nas tie between (i) wiſeman and Baldwin; adjudged in a Writ of Erro per 

976 0-5 totam Curiam, and the Judgment given to the contrary in Banco reber⸗ 


Hrſt adjud- led. 
ged. Goulſ. 


" $. C. adjudged ; and the firſt Judgment reverſed accordingly by Three Jadges againſt One. 
= 112, 1 C. and the firſt Judgment reverſed accordingly. 27 7 ITY 


(k) 1 Rol. 6. (K) It a Pan deviſes Lands to another in Tail, upon Condition, 

Abr. 408. That he ſhall not alien, and that if he dies without due, ir ſhall remain 

= 6. like gyer to another in Fer; and after the Deviſee aliens; yer he in Remaindet 

eee cannot enter for the Condition bzoke, but the Bett at the Common Law ; 

koz this is not any Limitation, but a Condition. Iich. 10 fac. B. 

between Skirne and Dame Bond, per Coke and Warburton 

6. If a Copyholder in Borough Eg ſurrenders to the Uſe of his 

Win, and after deviſes to his Wife for Life, Remainder to his eldeſt 

(1) Fos 9 Son, (1) paying 40 s. to each of his Brothers and Siſters within Two 

2285 © Years after the Death of his Wife, @c. This is a Limitation, and not 

2 Syd; 152. 4 Condition; for if it ſhould be a Condition, it would extinguiſh in 

| the Heir, and there would be no Remedy for the Money. Mich. 32 & 

m) 2 Leon. 33 Eliz. between (m) Wella and Hammond, Cro. Elix. 204, 205. 
114. 8. C. adjudged. 

adjudged. 


Oro. Jac. 592. S. C. cited. 3 Rep. 21. a. S. C. cited. 2 Brownl. 68, 69. S. C. cited, 


8. If a Copyholder in Fee in Borough Engliſb, having Three Sons, 

ſurrenders to the Uſe of his Will, and deviſes to his Second Son, upon 

Condition to pay 20 l. apiece to his Daughters, and dies: This is a 

Condition, and not a Limitation; for there is no Neceffity to expound 

n) Cart. 93. it otherwiſe, (n) as where a Man deviſes to his ᷑ldeſt Son upon Con- 

171. S. P. ad- dition, Oc. Hill. 2 Fac, between Curtis aud Moolverſton, Cro, Fac. 56. 

zudged. _ adjudged per totam Curiam, preter Williams, who held it was a Limita- 

. — u N tion, and that the Land ſhould go to the youngeſt Brother, who is in- 
Abr. 411, heritable by the Cuſtom, for that othetwiſe he would be prejudiced. 

Pl. z. 9. It A. deviſes Lands to B. provided that if B. marries without the 

. Conſent ot C. and others, or dies without Iſſue, then to D. &c. This 

is a Limitation, and not a Condition, in Reſpect the Remainder is limi- 

8 ted over to a Stranger, and not to the Heir; for though the Words 

2 1 1 Proviſo & þ (o) are expreſs Words of Condition, it would be an unrea- 

34:24 * ſonable Conſiruction of the Intent of the Deviſor, that B. ſhould do an 

1 Leon. 283. Act by which the Eitate of D. ſhould be forfeited. Mich. 23 Car. 2. 

S. P. dubita- between (p) Williams and Fry, 2 Lev. 21, 22. adjudged. 


tur. 10 Co. | 

41. a. S. P. con. but in 1 Vent. 203. (as in ſeveral other Boks) this Opinion of Coke is taken 
notice of: And it is ſaid by Hales, there is no other Luthoꝛity to warrant it. Et vide 2 Brownl. 
'65, 66. &c. 138. &c. Vent, 322. (p) Ray 236, 237. S. C. adjldged, 1 Mod. 86, 87. S. C, ad- 


Judged. 1 Vent. 199, 200. &c. S. C. ddjudged; the wozds in all theſe Books being, Provided 
always, and upon Condition, That if B. marries, &c. n ö 


(L) Upon 


— 


(L) Upon what Conveyance it may be an- 
5 * nexed. 


. 60 Releaſe ot all his Right may be upon Condition. (a) Co. Lit 
| 17 Ed. 3. 2. b. 3 | 274. b. 30. b 
2. Ik a Copyholder ſurrenders to the Lozd to make his Win, $ . 
upon Condition to pay x5 1. This is a good Condition. Mich. 
2 Jac. b. Garden's Caſe, per Curiam. | 
2 z. A Leſſee may ſurrender upon Condition. (b) 14 Ed. 4.6. ad- (b) Br. Con- 
© ſudged, Co. 4 Andrew Corbet 82.B. (c) 44. Al. 3. dition 156. 


4. A Confirmation map be upon Condition. Co: 5. Ford. 8 f. B. 7 I 
5. A Deviſe of Lands deviſable, was good at Common Law render 3). 
upon Condition. D. 3. Ma. 127. 52. S C. Fit 
6. A Devile of an Uſe at Common Law was good flpon Condition, Aſſiſe 355. 

D. 3. Ma. 127. 52. 22 


7. A Devile within 32 and 34 H. 8. may be upon Condition, be- 
cauſe the Statute gives Liberty to deviſe at Plealure. D. 2, 3. Ma. 
127. 562. 
g. A Wan cannot releaſe a Perſonal Thing as an Obligation upon 
a Condition Subſequent ; but the Condition will be void, becauſe (d) (d) For this, 
a Perſonal Thing being once fuſpended, is perpetually extinguiſhed, Hill. _— Kol. 
9 Car. B. R. betwen Barkly and Parkes, per Curiam agred. 3 
9. But a Pan may releaſe a perſonal Thing, as an Obligation, 
92 ſuch like, upon a Condition p2ecedent ; fo2 there the Action is 
not ſuſpended till the Condition perkozmed. P. ro Car, B. R. be- 
tween Barkly and Parkes, adjudged upon Demurrer, where the 
Releaſe was of an Obligation with a Proviſo, That he who re- 
leaſed might enjoy 120 l. due by J. S. at a Day then after to 
png which was a Condition pzecedent, as the Court then adjud- 
ged it. 6 


— 


—ͤ—e— 


(NM) Upon what Act it may be created. 


1. (a) The Tenant cannot (b) attozn to the Gꝛant of a Seignio)y, | 
T (c) upon Condition, becauſe this is but a Conſent, and 0 — * : 
Intereſt paſſes from him. Vide 15 Ed. 3. Aſſiſe 95. S. P. 


and vide 1ſt 
| : Patt 620. 

PI. 1. margine. So Executors cannot agree upon Condition to a Legacy. 4 Rep. 28. b. (b) Be- 
cauſe a bare Aſſent without any Intereſf. Co. Lit. 300. b. But a Patron, in ref; pect of his Intereſt, 
may afſent upon Condition to charge the Glebe of the Parſon. Co. Lit. 309. b. (c) Viz. upon 


a Condition ſubſequent, ſecus upon a Condition precedent. Co. Lit. 274. So a Licence to alien 


cannot be upon a Condition ſubſequent, ſetus as to a Condition precedent, becauſe i 
tis no Licence till the Condition performed. Poph. 106. F 8 uſe in ſuch Caſe 


2. (d) A Diſſeiſee may releaſe his Right to the Diſſeiſor upon Con- 


dition. Co. Lit. 274 b. (d) Kelw, 


88. a. 89. a. 
n S. P. con. 
by Fineaux and Tremail. 


3. (e) But a Condition cannot be releaſed upon Condition. Co. (e) 9 Co. 

Lit. 274. b. 85. b. S. P. 
4. An expreſs Manumiſſion of a Villein cannot be upon Condition, 

tor once free and ever free. Co. Lit. 274. b. 


5. Let- 


Up 
- 


to a Freehold be found by Jury. Lit. Sect. 366. Co, Lit. 226, Kelw. 137. a. 


— 


12 Condition. 


CO IS "OT OO RI" 


() But a 5 a Letters Patents of (f) Denization of an Alien, may be upon 
Naturali⸗ Condition precedent or ſubſequent. Co, Lit. 274. 

zation b 1 : | 

Parliament cannot be upon Condition, foꝛ it is againſt the Ibſoluteneſs, Purity, and Inde⸗ 
bility, of natural Allegiance. Co. Lit. 129. a. But foz this, vide 1ſt Part 323. Pl. 2. 


6. A Parſon cannot reſign upon Condition, becauſe it is a judicial 

Act, to which no Condition can be annexed, any more than an 

Ordinary can admit, or a Judgment be- confeſſed, upon Condi- 
tion. 34 Eliz. Ow. 12. Gayton's Caſe adjudged. 2 


* 


(N) To what Things Conditions may be 
annexed. | 


| Rae * : * 
<> 5X; F of Two Acres upon Condition, and foz Beach 
that he may re-enter but in One: This is good. D. 3. Ma. 
127. 55. | | OW. 
2. A Tenth map be granted by the Tlergy to the King upon Con- 
= dition. 21 Ed. 4. 46. er eh EY, 
Fol. 413. 3. Jf a Coppholder ſurrenders to the Low to make his -UWil, 
n upon Condition that he ſpall pay to him 10 1, This is a good Con⸗ 
dition. E | 


(a) Br. Con- 4, A Contract may be upon Condition. (a) 44 Ed. 3. 28. 


dition 28. 


8. C. 


Nees, (O) (a) How to be created. 
Pꝛoviſo in- | 
jerted in an a 3 | ; C Qt: £3 2008 
,mproper L- Condition of an (b) Obligation is good, if it be wit up 
Place ſhall on the Back, (c) 41 Ed. 3. 10. b. | 


have Refe- 


rence to the Eſtate, and make it conditional. 2 Co. 72. b. (b) So of a Condition wrote upon 
the Back of a Leaſe, before the Execution thereof. Cro. Jac. 456. ſaid upon a Tryal at Bar, and 


not denied by any. But for this, vide 2 Rol. Abr. 22. Pl. 1. (c) Br. Condition 19. Fitz Bar 


189. S. C. Br. Faits 7. S. C. 


2. A Condition to perfozm a Patter in Fact, without Writing, 
is god. 11 H. 6. 25. b. 

3. As in an Indenture, a Pan may bind himlelk upon a Con⸗ 
dition to pertozm all the Tovenants between them made fo? the 
Permutation of a PBenefice, ok which there is no Writing. 
fr. | A | | 

| So if the Obligation be indozled upon Condition to Cand 
to the Award of J. S. This is good. 11 H.6. 25. b. 5 . 

5. A Man may aves a Leaſe fo) Years to be upon Condition, 
and plead the Condition without ſhewing the Deed thereof, be- 
:caule it is but a Chattel, 7 H. 4. 1z. Hill. 15 Car. B. R. between 
Potter and Oldreeme, adjudged upon Demurrer ; but not moved 
to the Court. Intratur, Mich. 15 Car. Rot. 377. 

6. A Man map plead, That a Leale ko: Years ok Land, oz a 
Gzant of a Ward, was made by Gardian in Chivalry upon 


(a) Bur a * "Condition, &c. without chewing any Writing of rhe Condition (d), 


Man by Plea betaule it is vut a Chattel Real. Lit. S. 365. 
ſhall not de- | | | 


feat a Freehold by Force of ſuch a Condition, without ſhewing a. Deed. Lir.:Se&. 365. Co. Lit. 
225. Bar for this, vide the Pleadings after Title Faits. — Otherwiſe, if a Condition annexed 


7. v0 


9 o 


Condition. 


1.4 


> So it is of Chattels Perſonal, and Perſonal Contraas. 
it. S. 16. , 
a” Ik a Condition have falſe Latin in it, yet if any Sende may be 
intended in it by rhe Wozds within the Tondition, it ſhall be good, 
20 H. 6. 32. 


——"—_ 


(P) How it may be created. 


7. TF a Man grants a Rent fo2 Life, a Condition cannot be an⸗ 

[| nered to this, unleſs it be by Ded. (a) 33 Af. 2. Curia. 

2. Ik a Pan agrees with me to make a Feoffnent. to me upon Con- 
dition, and akter makes a Charter of Feottment without any Condition, 
and after makes Livery ſecundum formam chartæ, without any CTondi⸗ 
tion : this is abſolute without any Condition ; fo2 the Livery is not made 
atccoꝛding to the Agreement, but accozding to the Charter. (b) 34 Ag. 1. 
dubitatur. 

3. But if 4. agrees to enfeoff B. in Surety of the Payment of cer- 
tain Money, and after makes Liwery to him and his Heirs generally, 
the Eſtate is holden by ſome to be upon Condition, inaſmuch as the In- 
tent of the Parties was not changed, but continued at te Time of the 
Livery. Co Lit. 222. b. 

4. If a Man makes a Charter of Feoffment to another, and in the 
Deed there is no Condition; but when the Feoffor would make Livery 
of Seiſin to him by Force of the Deed, he expreſſing the Eſtate, makes 
Livery of Seiſin unto him upon Condition, the Feoftment is of like 
Force as if no ſuch Deed had been made. Lit. Se. 359. Co. Lit. 222. b. 


———_— 


— 


(Q) Condition in Decd. 


How. 


K. Towdy granted fo2 Lite, ſecundum quod prius per J. H. & 
. alios (a) uſitat fuit; and avers the uſe to have been, that 
every one that hath it ſhall attend upon the Maſter four times in the 
Pear, otherwile ſhall kozkeit it: this is a god Condition, which refers to 
other Matters, though not ſhewed in certain that they were done. 
20 Ed. 4. 12. (b) 18. B. 
2. Ik an Annuity be granted pro cancilio & auxilio habendis, and 
does not mention in what Matter it ſhall be, yet it may be averr'd he was 
a Phyſician, oz Pan of the Law, and it was granted koz his Council 
and Aid therein. (c) 41 Ed. 3. 6. | 
3. So it the Gzantee be learned in two Sciences, yet he may aver 
the Gzant was foz one in certain. (d) 4r Ed. 3. 6. b. 


— : 


(R) How it may be created. 
In what Caſes (a) without Deed, and in what not. 


Ex. Condition cannot be reſerved without Deed (b) indented, 
D. 2, 3. Ma. 127. 52. 


and the Feoffor, &c, gets it into his Cuſtody, 
Lit. Sect. 375, Co. Lit, 231, 


D 


he may plead the Condition againſt the 


(S) At 


(This is 
miſprinted 
in the Ori- 
ginal, and 
ſhould be 
365. 


(a) Br. Ver- 
dict 64. S. C. 
Fitz Verdict 
42. S. C. 


(b) Fitz. Aſ- 
ſiſe 3 11. S. C. 


(a) In the 
Original it is 
miſprinted, 
for there it 
is viſitatum. 
(b) Br. Con- 
dition 167. 
S. C. 

(c) Br. An- 
nuity 7. S. C. 
Fitz Annuity 
19. 8. C. 


— EN 


5 

Fol. 414. 
(d) Fitz An- 
nuity 19. S. C. 


(a) 1 Rol. 
Abr. 413z. 
Pl. 5, 6, 7. 
Pl. 1. 

(b) If b 
Deed poll. 
Feoffee, &c. 


= 
N 


— — — * 


"a Condition. 


(S) At what Time it may be created. 


Ga) rg 2 1. (a) 15 a . Diſſeiſe releaſes to his Dilleiſo2 all his Right, and 
r at a Day after the Dilleiloꝛ by Indenture grants, That if 
beritances he pays ſo much at a Day certain, the Releaſe ſhall be void: This is 
executed a void Condition (b) as to revive the Right to the Dilleiſe. Br. Con- 


cannot be 


ſefeated by ditions 115. (c) 43 Afl. 12. per Curiam, (d) 44. per Curiam, contra 
5 r (e) 17 Aſſ. 2. contra, 31 Aff. 32. adjudged: But Quære dubitatur, 
Defeaſance. 32 Aſſ. 11, 

Co. Lit. N 
236. b. — But a Releaſe, Feoffment, &c. may be defeated by Indentures of Defeaſance made at the 
ſame time. Co. Lit. 236. b. (c) Br. Defeafance 11. Br. Releaſe 39. S. C. (d) Br. Condition 122. 
5. C. Fitz Condition 18. S. C. (e) Br. Condition 103. S. C. Firz Condition 14. S. C. 


— 


(f)2'C6.34, ; © () But ſuch a Condition may well be created (g) at (h) the ſame 
a. S. P. time that the Releaſe was made, tho" it be by another Deed. Br. Con- 
(s) Rol. ditions 115. 32. All, 11. (i) 43 Afl. 44. 

Abr. 408. ; 


Pl. 7. ch) By the Deed declaring the Uſes of the ſubſequent Fine and Recovery. 2 Co. 71, b. 
(i) br, Condition 122. S. C. Fitz Condition 18. S. C. 


(* But in 3. Rents, Annuities, Warranties, &c. (being Inheritances (x) Execu- 
Caſe of a tory) may be defeated by a Defeaſance made at the ſame time, (1) or 
Feoffment, at any time after. Co. Lit.-237. a. | 

&c. where Te : 

the Eſtate is executed, it is not to be defeated by Condition oꝛ Defeaſance, unleſs contained in 
the ſame Deed, oꝛ in another executed at the Came time. 2 Sand 48. (1) Cro. i 1. 623. adjudged 
in Cale cf a Defeaſance to a bond: But 2 Sand. 47, 48 ny con. by Twiſden; wut it is ſaid 
per Sanders, minus conſulte, fo the Law is clear, That an Obligation, Judgment, &c. may be 


defeated by a ſubſequent Defeaſance, and ſo is the Common pzactiſe z but foz this, vide 1 Rol. 
Abr. 790. | - 


— 


(T) Condition Precedent. 


a) For this, (a) What ſhall be ſaid a Condition Precedent, and what 
vide the sub- Subſequent. 


diviſion of | 
12157 25 1. FF J grant, That if you will go to ſuch a Place about my 
Pleading, Bullnelg, you thall have ro J. This is a Condition Pꝛecedent. 


Viz, By 5 : 
8 H. . b. 


— 2. Jt J retain a Pan koꝛ 40. s. to go with me to Rome: This 
ſhall be is a Condition Pꝛecedent, fo2 the Duty commences by going to Rome. 
taken. (b) 3 H. 6. 33. b. 3 

(b) Br, Count +, So if a man retains another to be his Counſel. fo2 two Years next 


5. $. C. enſuing, taking every Year 20 1. This is a Condition PLecedent. 


(e) Br, Count (c) 3 H.6. 33. b. | 
3 4. Jt A. by his Bill Obligatory acknowledges, That he debet to 


8. C. eited. B. 20 8. and ko: Payment thereof at a Day, he binds himlelk in 40. 
Poph. 161. Þy the lame Will, in an Action of Debt upon this Bill koz the 40 s. 
S. O. cited. Ye (d) ought to aver, that A. did not pay the 20 s. other wile it is not 


(d) But for Bood. Mich. 14 Car. B. Regis, between (e) Danes & Bret, adjudged 
this vide the upon a Demurrer 
Subdiviſions 


of Averment, Title pleading, viz. By whom the Averment ſhall be taken. (e) Cro. Car. 
315. S. C. adjudged. 


5. (f) JE 


Condition. 


5. (t) If by Charter-Party G. and three others, covenant with 
p. and C. to let to Freight a certain Ship of which they are Owners, 
to the ſaid P. pro uſu & ex parte of one B. for a Uoyage, modo 
& forma ſequente, G. and the other Three covenant and grant with 
B. that the Ship ſhall go from Lynn and take fuch Freight, and thence 
to Yarmouth, and thence to Ginchego, and thence to return to the 
Thames, and C. covenants with G. and the other thre that (*) P. 
ſhall cauſe Lading to be put in the Ship at Yarmouth, Ginchego, 
&c. within ſo many Days, and covenants that the ſaid (f) P. 
ſhall pay to the ſaid G. and the other Thzee, pro tota transtreta- 
tione, 147 l. at ſuch a Day; G. and the other Thyee may have an 
Action of Covenant againſt C. foz Non-payment ok the laid 147 1. 
(g) without Averment of the Perkozmance of the Tovenants of their 
Parts; fo2 this is not a Condition Pzecedent, (h) but Covenants dillind 
of the other Part. Mich. 7. Jac. B. between (i) Gurnel and others, 
againſt Clarke, adjudged, | 


I5 
(f) 2 Jon. 
216, like 
Point adjud- 
ged. 


(*) In the 
Original 1c is 
B. but I ſup- 
pole it mii 
printed. 

(+) In the 
Original it is 
3. but 1 ſup- 
poſe it miſ- 
printed. 

(g) But for 
this, vide 
the Subdivi- 


ſions of Averment, Title Pleading, viz. By whom the Averment ſhall be taken. (h) For this, 
vide Stil. 186, 187. 2 Mod. 75, 76. Palm. 397, 398. Poph. 161. 1 Vent. 41. But for this, vide 
the Subdiviſions of Averment, under the Title leading, viz. By whom the Averment ſhall be 
taken. (i) 1 Bulſ. 167, 168. S. C. con. by Three Judges upon a Writ of Error in B. R. but the 
Court not being fuli, the Reverſal of the Judgment was not pronounced, but adjoznatur, 


6. IC A. by Indenture covenants with C. to ſerve him with 


thiee Eſquires in the War ; and C. covenants koz this to pay -——-— 


to A. 42 Parks: Here each hath an equal Remedy, and cherckoze in 
Debt fo2 the 42 Marks ; The Plaintiff may count generally oz (pecially. 
(K) 48 Ed. 3. (i) z. b. Co.7. Ugtred. 10. b. 


— 
Fol. 415. 
— 
(Kk) x Bull. 
168. S. C. 


cited. (1) This is miſprinted in the Original, for there it is 31. 4. 


(m) 8. If (n) by Articles of Agreement, made between A. on (m) In the 


the behalf of B. and C. by which A.covenants, That B. for the Con: 
ſideration alter in the Deed expzelled, ſhall convey certain Lands 
to C. in Fee, and after C. covenants on tis Part (o) pro con- 
ſiderationibus (p) prædictis to pay to B. 160 l. &c. In this Taſe, 
tho B. does not allure the Land to C. yet C. is bound to pay the 
Money, for the Aſſurance of the Land is not a Condition Precedent ; 
but thele are deſtind and mutual Convenants. Mich. 15 Car. 


B. R. between Caton & Dixon, adjudged upon a Demurrer. Intratur 
15 Car. Rot. 137. 


Origial 
there is no 
PI. 7. 

(n) Buniock 
and Black- 
low, like 
Point. 2 San. 
155, 166. 
ad judged. 

1 Mod. 64. 
adjudged 
nift, 1 Syd. 


464. adjudged. 2 Keb. 674. 2 Mod. 33, 34. like Point adjudged. (o) Where the Word P20 
makes a Condition, vide Hob. 41. 10 Rep. 42. a. 1 Rol. Rep. 122. 2 Leon, 128. 4 Leon. 70. 
1 Bull. 167. Poph. 198. Godb. 8. 217. 2 Sand. 350, 351. 1 Vent. 177, 178. But for this, vide 
the Subdiviſions of Averment, Title Pleading, viz. By whom an Averment ſhall be taken. 
(p) By 2 Leon. 211, 212. 3 Leon. 219. there is a Diverſity, where in Confideration of the Cove- 
nants of the other Side pertormed, and where in Conſideration of the Covenants to be performed. 


9. Jf A. releaſes to B. an Obligation, in which B. is bound to 
him with a Proviſo, That he, Scilicet A. might have and enjoy 
120 |. due by J. S. to B. at Lady-day next enſuing; This is a 
Condition Pꝛetedent, and not Subſequent, becauſe the 120 l. was 
not due at the Time of the Releaſe, but at a Day to come ; and it 
it ſhould be Sublequent, the Condition would then he void, the Re- 
leaſe being of a Perſonal Thing. P. 10 Car. B. R. detween Barkelcy 


& Parker, adjudged upon a Demurrer, per Curiam. Intratur P. 
Car. Rot. 262. Ef * £ 


be 


10. It an Award be made by Arbitratozs, between A. and B. 


That A. ſhall pay 10 l. to B. and that in conſideratione inde B. 
ſhall be bound in an Obligation to A. to releaſe all his Right 
in certain Land: Jn this Caſe, B. is obliged to be bound in 


the 


(2 This 


—— 


16 | Condition. 


the Obligation though A. hath not paid him the 10 J. though that is 
firſt to be done by the Intent ef the Arbitratozs, (q) koz there is a 

mY mutual Remedy of each Part, if the Award is not perkozmed, foz the 
P "Ca - Conſideration was the only Motive of the Arbitratozs to make the 


(q) As the 
Caſe is re- 


there was a Award; and it is not a Condition P2ecedent between (r) Vivian & 


mutual Al- Shipping, per Jones c Barkley againit Croke, this being moved in 
ſumpſit-up- . Arrett of Judgment: But Hill. 11 Car, B. R. between (s) Hayes 
on the Sub- t. Hayes, thc lame Caſe in effect was adjudged upon Demurrer, That 


milhon to 


perform the it 18 not ang Condition Pꝛetedent; but that B. is bound to perkoꝛm his 


Kant: Part, tho' A. does not perkozm his Part. Intratur Hill. 10 Car. Rot. 
(r) Cro. Car. 1045. contra M. (t) 10 Car. B. R. 
384, 385. 


S. C. and S. P. con, by Barkley and Jones againſt Croke 2 Q. therefore, if the Original in Rolls 


is not miſprinted. (s) Cro. Car. 433. S. C. and S. P. appears. (t) I ſuppoſe the Caſe in Cro. 
Car. 384, 385. is intended. 


11. 3f a Pan by his laſt Mili deviſes any Thing, &c. and after 


„(a) Bike he deviſes all the Reſidue of his Eſtates, &c. to his Trecuto!, atter 
LU 


a Ning bis Debts paid, and Funeral Expences dilcharged (u): This 
S. P. 1 Jon. 19 a good Condition Pyecedent ; lo that the Execut92 cannot have it 
327. admit. befoze they are paid and diſcharged. Hill. 10. Car. B. R. between 
per curiam. Wilkinſon c Merdam, per Curiam, upon a [pecial Clerdict adjudged : 
Cro. Car. But in a Writ of Erroz, as J have heard, this was a Doubt 
appears. between the Judges, and they inclined to Reverſe it, Hill. 7 Car. 
B. R. between Briſcoe t Baker, adjudged upon a ſpetial Uerdict, where 
the deviſe of Land was to a Woman, his Debts and Legacies firft paid 

and his Funeral Erpences diſcharged 
12. Jf A. Tenant fo2 Life, and R. in Reverſion in Fee, cove- 
nant to levy a Fine, and that it ſhall be to the Ule of A. and his 
+. Heirs, ſi R. does not pay ros. to A. the Tenth of September 
„Fol. 416, After; and if he does pay then, to the Uſe of A. kor: Life, and 
C—,—— after to the Ute of R. in Fee: In this Cale this Wozd ſi, &c. 
(x) A Copy- ig a Condition Subſequent, and not Ptecedent ; (x) fo that A. 
holder inBo- Hath an Eſtate in Fee, till R. pays the 10 s. becauſe there is a Day 


oy 4 if. 
rough Un 


Aae limited fo2 Payment of the 10 s. and the Subſequent Words er: 


Jo ro the Pam the Intent to be a Snbſequent Condition, Scilicer, and if he 
Uſe of him- Pays it then, it ſhall be to A. fo2 Life, and after to the Uſe of R. 


telt for Life, in Fee, which ſhews the Intent to be that A. ſhall have an Eſtate in 


os __ Fee till the 10 s. paid. Trin. 13 Car. B. R. in a Writ of Erro2 upon 
the Ole o 


W a Judgment in Banco, between (y) Spring & Cæſar, the laſt Maſter 
his eldeſt : 0 , | 2 g 
ee or the Rolls, per totam Curiam adjudged, and the Judgment given in 


Heirs, if he Banco affirmed, where it was . adjudged accoꝛdingly. Intratur Mich. 


lives to 21, 11 Car. 
ro ided 


and upon Condition, that if he dies before 21, That it ſhall remain to the Surrenderor and his 


Heirs; tho by the tictt Words it ſeems to be a Condition Precedent, yet upon all the Words taken 
together it is not, but a Surrender to the Uſe of the eldeſt Son, to be defeated upon a Condition 
Subſequent. 3 Lev. 132. adjudged; but Q. if the Book is not miſprinted when it mentions a 
Devile. (y) 1 Jon. 389, 390. S. C. adjudged. Cooper and Edgar. S. C. Winch. 103, 105. &c. 
115, 118, 119. with the Argument at larger but no Judgment. 3 Lev. 132. S. C. cited. 


. 12. (2) Ik the Condition ok an Obligation be ro ſand to the 
Hag dae Award ok J. S. ita quod fiat de & ſuper Premiſſis, by Writing un⸗ 


been PI. 13. 


but it is der the Hand and Seal of the Arbitratozs, and publiſhed and 


printed ac-= ready to be delivered to the Parties before luch a Day: All this 


cording to IS d Condition Pzetedent, fo2 if it be not in Writing, under the 
the Original. Band and Sezl of the Arbitrators, and publiſhed befoze the Day, 

and allo though it be made and publiſhed, yer ik it be not ready 

to be delivered to the Parties bekoze the Day, it is not a good 
ide Award. Mich. 16. Car. B. R. between (a) Burbridge t Raymond, ad: 
531. Pl. 13, udged in a Cit of Erroz, and the Judgment given in Banco 
* 8 reverſed, 


— wt 


* * — o—_ r —_—— 
— TP" * 
—_— 


Condicion. 
. reverſed, becauſe he did not aver, that it was made under the Seal of 


the Arbitrato2s, and publiſhed befoze the Day, Intratur, Trin. 15 Car. 
Rot. 1657. | 


13. Mich. 15 Car. B. R. between Capps and Pennye, per Curiam, | 
where he averred, that it was ready to be delivered to the Parties betoze p 
the Day, fo2 it might be that he made it, but kepr it lecret; and 
' fo2 this Cauſe, Judgment was arreſted afrer a Uerdin fo2 the 
- Plaiariff. „ | 
| 14. Trin. 1649. between Conduit and Damper adjudged, where the 
Condition being to ſtand to the Award of J. 8. ita quod Arbitrium 
de by Weed indented - under the Hand and Seal ol the ſaid J. S. 
* ready to be delivered to each ok the Partics bcfoze ſuch a Day, &c. and 
the Plaintiff. in an Action upon the obligation foz Non perkozmantce 
ok the Award, pleads in his Replication, that J. S. ſuch a Wap, 
which was befoze the day afozcſaid, befoze which it ougbt to be made 
by the Condition, accepto ſupet ſe onere Arbitrii prædicti, per quoddam 
Scriptum indentatum, Quod idem querens ſub manu & ſigillo predict” 
J. S. ſignatum, & utrique partium predictarum deliberari paratum hic in 
Curia proſert, cujus datum eſt eiſdem die & anno arbitratus fuit, &c. 
this is not good, becaule as this is alledged, it does not appear that 
the Award was made under the Hand and Seal ok the Arbitratoz, 
and (a) ready to be delivered to the Parties bekoze the Day, as it ought (a) For this, 
to appear, 02 otherwiſe it is not good; fo2 the UWozy ſo disjoyns the vide 1 Part 
Sentence, that it is to be intended, that when it was ſþewed in 57 F.. 4. 
Court, it was under the Hand and Seal of the Arbitratoz, and 
ready then to be delivered to the Parties. Adiudged jt is not 
god, Intratur, Hill. 24 Car. Rot. 636. and then the Kecozd of 
Burbidec's Caſe bekoze mentioned was ſhewed to the Court, which 
= all one with this, and Judgment there given accozdingly as 
: re, 
15. Jf A. leaſes by Indenture a Peſſuage to B. in December, 
22 Car. fo2 twelve Pears, and covenants with B. to repair it with 
all neceſſary Reparations befoze Midſummer following ; and B. co- 
venants al his Part, quod ab (b) & poſt tale tempus quale A. repa- (b) Bar * 
rarer & emendaret præd Meſſuagium, (c) quod tunc predictus B. Marg N 
ſufficienter repararet predictum Meſſuagium ad omnia tempora durante nan _ 
dicto termino, in an Action of Covenant by A. againft B. fo2 not ce is not 
repairing of: the Meſluage after Midſummer, acco2ding to the To: bound to re- 
* benant of B. and declares, that alcho* he hath perfozned all the Co: pair, till the 
venants . of his Part to be perfozmed (without any particular Aver. Lellor bath 
ment that he hath 2 repaired befoze Midſummer, attozding to the Co- e arent 
venant, with all necelary Reparations ) yet the Defendant hath not os = 
repalred it afrer :the-ſaid Feaſt, &c. this is a god Declaration; koz decay after 
the Covenant of A. to repair it befooe Midſummer, is not a Commence- 
Condition Pzecedent, but only the time divided and mutual between ment of che 
A. and B. Scilicet, that A. ſhall repair it befoze Midſummer, and Lone. — 
B. after during the term; koz which, each of them may have —— Cen. 
- their Remedy by an Action againſt the other, fo2 the ultimate time Jac. 645. 
limited fo2 A. to repair is Midſummer, and the Covenant of B. re- 2 Rol. Rep. 
» fers. to. the ſaid extream time limited to A. and not to the Fact, Scilicet, 248. 
the Reparation, fo2- the“ Mozds are poſt tale Tempus, &c. Paſch. pol 
1649. between (d) Bragg and Nightingal. Intratur Trin. 24 Car. ee 


B. R. Rotulo 601. adjudged upon a Demurrer, per Curiam. (c) If a Mer- 
1 | N= , chant cove- 
nants with a Maſter of a Ship, That if he will bring his Freight to ſach a Port, then he will pay 
him ſach a Sum : If the Maſter is after robbed of Part of the Goods by Pirates, and brings the 
Reſidue, the Merchant is not bound to pay the Money, 1 Brownl. 21. adjudged, (d) Stil. 149, 
, 141+ S. C. one Judge againſt one, et adjoznatur, 


4s. If A. leaſes Land to B. for Five Years, upon Condition, That if . 
B. pays to 4. within the firſt Two Years 40 Marks, that then he ſhall 
have the Fee, or otherwiſe but for * Lears, and makes Livery of 


Seiſiu 


18 Condition. 


Seiſin thereupon. (e) Now B. nath a Fee Simple Conditional, Te. Lit. 
(e) But if A. 547. 350. Co. Lit. 216. b. for the Livery muſt paſs a preſent Freehold 
8 to ſome Body, and cannot give a Frechold in futuro. Co. Lit. 217. a. b. 


Pears, and Where the ſeveral Books which ſeem to the contrary, are reconciled. 
B. enters, 218. a. * , 
and aſter A. 


by Derd grants to B. That if he pays to A. 10 l. during the Term, that then he ſhall have 
the Land to, him and his Heirs: This enures as an executozy Grant, vy increaſing the 
eſtate; but the Fee Simple paſſes not befoze the Condition perfozmed. Co. Lit. 217. b. 


17. But in caſe of a Leaſe for Life with ſuch a Condition, the Free- 
hold paſſes not before the Condition performed, becauſe the Livery 
may preſently work upon the Freehold. . Co. Lit. 217. b. 

18, But it a Man grants an Advowſon, Cc. (which lie in Grant) 
for Years, upon ſuch a Condition the Grantee ſhall have no Fee till the 
Condition performed. Co. Lit. 217: b. | 

19. If a Man deviſes a Term to A. and that if his Wife ſuffers the 
Deviſce to enjoy it for Three Years, that ſhe ſhall have all his Goods 
as Executrix; but if ſhe diſturbs A. then he makes B. Executor, and 
dies: His Wife is Executrix preſently ; for tho* in Grants the Eſtate 
Mall not Veſt till the Condition Precedent is performed, yet it is 
otherways in a Will, which muſt be guided by the Intent of the 
Parties; and this ſhall nor be conſtrued as a Condition Precedent, but 
only as a Condition to aviidge the Power of being Executrix, if ſhe 
perform it not. Hill. 33 Eliz. between (t) Jennings and Gower. Coo. 


(f) 1 Leon. Eliz. 219. adjudged per totam Cui iam, though Anderſon at firſt inclined 


229. S. C. Con, 
adjudged per 


totam Curiam, Anderſon changing his Opinion. Wind. 115, 116. S. C. cited. 


— — 


— — — —— 


@) where (U) What ſhall be ſaid a (a) Condition againſt 


i S. COVC- 

— * Law. 

made vo! 

e . 0) 15 the Condition ok an Obligation, in which A. is bound 
mony, Non- to B. is, Chat whereas A. in a ſhozt time is to be 
reſidence, &c Pꝛelented, Inſtituted and Inducted, co the Church ok D. | A. af: 
vide under ter his Aduuluon, Inſtitution and Indution to it, at all "Times, 
1 upon Bequett ok B. his Heirs, Execucors oz ' Adminiftratozs, re- 
(b) John ligns the laid Ketloꝛy ano Cine to the Dwinary M Guardian 
and Law- of the Spiritualties fo2 rhe Time. being, by which B. his ÞVeirs 
rence, S. P. oz Aſügns, Patrons of the laid Thurch, may pzelent de novo to 


Cro. Jac.248. the laid Church, diſcharged of all Charges and Incumbzantes 


* made oz ſuflered by A. This is a good Condition of it ſelf with⸗ 


Frmed upon dut an (e) Averment that it was (d) fo a (e) Simoniacal Pur⸗ 


a Writ of Pole. Mich. 14 Car. between Carey and Yeo, adjudged upon a De- 


Error, the murrer. Intratur Hitt, 13 Car. Rot. 445. And another Action be- - 


Condition 


reciting, That it was intended the Son of the Obligor ſhould be preſented, when capable. Cro. 
Car. 180. cited. Babington and Mod, S. P. Cro. Car. 180. adjudged. Hut. 111. S. C. adjud- 


ged. 1 Jon. 220. adjudged. Matſon and Baker, S. P. Raym. 175. adjudged upon a Writ of 


Error, 2 Keb. 445. adjornatur ; but ſaid, that it had aboye a dozen times been adjudged a 
good Condition, 1 Syd. 389, 390. appears, but no Judgment, for it was agreed. (c) Where 
the Condition of the Obligation was to pay Money, and the Obligor was not permitted to aver, 
that is was agreed it ſhould be paid for the Reſignation of a Benefice, to the intent that another 
ſhould be preſented. Moor 564. Pl. 769. Cro. Car. 553. cited. — But if a fpecial Averment 
may be, that an Obligation was made for a Matter againſt Law, vide 1 Leon. 73. 203. Godb. 29. 
Moor 158. and for this, vide the Divifions, Title Effoppel. (d) So a Bond conditioned for the 
Payment of Money to the Son of the laft Incumbent, fo long as he ſhould continue a Student in 
Cambzadge unpreterred, &c. is good. Noy. 142. (e) An Aſſumpſit in Conſideration that he 
would procure 51a to be Rector of a.Donative, is void. -1 Part 43. Pl. 43. 


| tween 


n 
4 F 
+ 


„  ———— 


*Zrwen the lame Parties, adjudged the lame Term upon the like Con: 
dition. Intratur Hill. 13 Car. Rot. 438, 432. 

2. So if. the Condition ok fuch Obligation be, That he, after Ingt⸗ 
tution and; Induction into the ſaid, Church, ſhall at all Times alter 
o2dinarily be reſident, and [erving the Cure of the laid Benelice with: 
pur Abſence by 80 Days in any one Pear, during the Time that he 
wall be Parſon of the ſaid Church: This is a good Condition, with⸗ 
put any Averment taken to be koz any Simontacal Purpole, Mich. 

14 Car. B. R. between Carey and Yeo, adjudged upon Temurrer. 
Intratur Hill. 13 Car. Rot. 445. | 
* 3. (f) If the (g) Sheriff of a County makes B. his Under: (F) row. 
Sheritt, and takes a Covenant from his Under ⸗Sheritk, that he will 65. bis like 
not ſerve Executions above 20 1. without his [ſpecial Warrant : This point adjud. 
is. a vold Covenant, becauſe it is againſt Law and Juſtice, fnaſ: ged. 2 ä 
much as when he is made Under⸗Sherilf, he is liable by the Law * {06 ra 
to exctute all Pzoceſs, as well as the Sheriff is. Hobart's Re- fee ag. 
ports 18. Trin. 12 Jac. B. R. between (h) Norton and Syms, per judged. 


Curiam. (g) But for 
Bonds and 


Covenants to Sheriffs, Gaolers, &c. vide the Diviſiohs, Title Sheriff. (h) Hob. Fol. 12. S. C. 
Moor 8 56. Pl. 1:75. S. C. and S. P. per Curiam. Godb. 212, 213. S. C. adjoznatur.. 1 Brownl. 
65, 66. bis S. C. and therein ſaid it was otherways where he voluntarily covenanted. 


| 4. If the Condition of an Obligation be, That the Obligor ſhall be 
always ready to give Evidence, and to teſlifie the Truth, in any of the 
King's Courts, in all Things which ſhall be demanded of him, &c. and 
that he ſhuil Hot hurt, endanger or moleſt the Obligee, in his Lands or 0 
Goods, rati ne alicujus rei: Ihis is a good Condition, and not againſt 
Law: For as to the firſt Part, it he had not been obliged thereto, he 
had been compellable by Law; and by the laſt Part it ſhall be intended 
that he ſhall not hurt, c. rortiouſly, but not to re{irain him from 
3 the Obliges for Felony, or other juſt Cauſe. Mich. 41 Eliz. 
etween .Dobſ-n and Crew, Cro. Eliz. 705. adjudged upon Demurrer, 
without Argument. | | Coen 
5. (i) If the Condition of an Obligation be, That if the Son of the (i Moor 115 
Obligox, before a certain J ime, do, as Apprentice, Setvant or Maſter, a 5 9. 7 F. 
or otherwiſe, uſe. the Trade of an Haberdaſber within the County of 4 5 379. 
EK. then if the Obligor do upon requeſt pay 20. J. to the Obligee, the S. P. ad judg d. 
Bond ſhall be void: This Condition is againſt Law; for a Man (K) 2 Leon. 210. 
ought not to be reſtrained (1) from his Trade and Livelihood; and if SE. adjndg d. 
he might be reſtrained for a certain Time or Place, he might be re- 4. eon. 217. 


ſtrained for longer Time or more Places, Mich. 43 and 44 Eliz. be- adjndg d. 
tween (m) Colgat and Batchelor, Cro. Eliz. 872. adjudge 4 * 1 1215 


E EN : | ad joꝛnatuꝛ. 
Lev. 241. S. P. adjudged con. in B. R. but after, upon a writ of erro2 in Cam. Seas, kebertzd 
the unanimous conſent of all the Juſtices, becauſe this being a penal Obligation, to pꝛe⸗ 
vent the exerciſe of a Trade, though in a particular place only, tis void; other ways of an 
Allumpfit, in which Damages only are to be recovered, (k) Foz this vide 11 Co. 53. b. 
1 Part 42, PI. 6. (1) But where a Ban upon a conſideration may be reſtrained by covenant 
o2 aſſumpſit, becauſe all being to be recovered in Damages, the Jury map affcſs them with 
regard to the conſideration. Vide 3 Lev. 242. — But ſecus of a bond, covenant, 02 alſumpfit, 
to pay Money if he trades, &c. becauſe then the whole Sum muſt be recovered be the damage 
of conſideration never fo (mall. 3 Lev. 242. and vide All. 67. March. 193. 1 Part 42. Pl. 6. 
(m) Ow. 143. S. C. adjudged per totam Curiam. And it was ſaid by Anderion, That he might 

as well bind himſelf that he would not go to church. Noy 98. S. C. cited. 


6. If an Under-Sheriff covenants with the High- Sheriff, to diſcharge (n Moor 856 
and ſave him Harmleſs from all Eſcapes of Priſoners, arreſted by the II. 1175.8. C. 
Under-Sherift, or any by him appointed : This is a good Covenant; .F. [eems 
for ſince the High- Sheriff transfers his Authority, tis but reaſonable he IE 12 * 
ſhould take Security for the faithful Execution of it; and there is no- es, God. 
thing intended againſt Law, but rather to prevent then connive at 212. S. C. & 
Eſcapes. 'Trin. 12 Jac. (n) between Sir Daniel Norton and Syms, Hob. S. P. appears 


12, 13, reſolved per Mam Curiam. - 5 
5 7. If N , ; 


A x 
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E a6 Condition 
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7. If A. is impriſoned for Felony, and B. bound by Recognizance 
to proſecute, if B. after gives Bond to C, conditioned, That B. will 
not give Evidence againſt A. the Condition is againſt Law, and the 
Bond void. Mich: 1 Will. & Mar. between Maſox and Watkin. 1 
Vent. 199. adjudged upon the firſt opening: And the Court recommen- 
ded it to Serjeant Pawlet, who was a Judge in Wales, where the Plain- 


tiff lived, to have him proſecuted for taking ſuch Bond 


88 


———. ä 
— 4 — — q— * — — — 
— _ — — 
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(X) What Condition ſhall be ſaid againſt Law, 
and what ſhall be void, ES e contra. 


1. F Ondition ok an Obligation to releaſe and let over an Office 
koz the Mar in Calice to whomloever he - pleaſes : the obli⸗ 

gation is void; but there the Pzincipal Caſe is, to whom 1t. ſhould 

pleale the Lieutenant; and it lems this is god: But Br. intends the 

Oblige. 15 Ed. 4. 15. 

La) Br. Condi- 2. (a) Condition to renotmce an Adminſſtration, is god. 15 Ed. 

- tion 65. 3. C. 4. 30. : | 

(b)Cart.229, 3. (b) Condition to do a thing which will be Paintainante, 

230. S. P. is vold, as to ſave J. harmleſs from Cuch an Appeal of RNob⸗ 

admitted bery that B. hath againſt him: this, is. againſt _ Law. 18 Ed. 

per curiamne 4. 28. | 

Ahadged. P. 4. The Condition of an Obligation was, that i the Obligee in 


an Action in the Mame of C. recovers againſt R. at the Colts of 

the Dbligee, C. ſhould Enteoff him ok the Land; and ik he does 

not Enfeoff him, then the Obligoz chall be bound by the Obligation 

in 20 1. this is a Condition againſt the Law, koz it is Paintainance. 
(c)Br.Condi- (c) 42 Ed. 3. 6. b. Quere; but after (d) 23. the Condition is 
tion 22. 8. C. admitted good; fo2 the Defendant had other Matter to help him. 


Fitz, Barr. 

190. S. C. (d) Br. Condition 24. S.. C. 
F. A Tenth: granted by the Clergy to the Ring, Proviſo, That ns 
*Fol.413, Parton * that is Jndicted in the Court of the King ſhall pay any 


Fine; and ik he doth, that he ſhall be diſcharged of the Tenth ; and 
a god Proviſo. 21. Ed. 4. 46. : 


6. Leaſe fo: Life: upon Condition, that ik the Leſſee marries 
without Licence, he ſhall Be-enter.; is a good Condition, 43 Ed. 
6 


7. If the Condition of an Obligation be not ſo ſell the Apparel of 
. thewite: This is good. Hil. 13 Fac. between Smith and Watſon. 1 Rol. 
Rep. 334. per. Coke. Tho it was objected it was againſt Law, becauſe 

againſt the Liberty of the Baron. | 

(e) Co. Lit.. 8. (e) So if a Man gives bond to a Stranger, conditioned for the 
206. b Payment of (f) 20 l. yearly to his wife: This is good. Hill. 13 Fac. 
(f) But if 1 Kol. Rep. 334. per Coke. 
the condition 


be to enfeoff his wife, Tis bold, becauſe againſt a Maxim in Law, and pet the bond is god, 
= Co. Lit. 206. b. | | 


{Y) The 
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Condition. 
3 (Y The Effect of a Condition againſt Law. 


| mot made void by it. 
2. Ik the Condition be to do a thing againſt Law 


„the Obligation is 
Woid. (a) 2 H. 4. 9. Co Lit. 206. b. 2 


Y 3. As ik it be to bill oz r 


. TF a Feoffment be of Land, upon Condition to kill J. S. this Condi⸗ 
F I tion is againſt Law, and void; but the Feoffment is good, and 
| Co. Lit. 206. b. | 


(a) Br. Con- 
dition 34, 


S. C. Br. Obligation 20, S. C. Fitz 13. S. C. Br. Dette 51. S. C. 


ob J. S. (b) 2 H. 4. 9. Co. Lit. 206. b. 
. S. C. Fitz Obligation 13. Br. Dette 51. S. C. 


(b) Br. Con- 
dition 34. 


q 4. S9 if it e to fave harmlets a (c) Sheriff, if he imbezils a"Writ (c) For Bonds 
that he hath againlt him. (d) 2 H. 4. 9. 


to the She- 
riff, vide 


a the Diviſions, Tit!- Sheriff, (d) Br. Condition 34. S. O. Fitz Obligation 13. Br. Dette 51. . 


5. So if the Condition be to ſabe harmleſs a Sheriff fo! the Delivery | 
of the Cattle, „ taken in Withernam, to one of the Parties; fo2 che 


Sheriff ought to be 


< 


"EEED:-xman 64. b. 
Obligation 1 


ep them till, &c. (e) 2 H. 4. 9. Com. (f) (e) Br. Con- 


dition 34. 
S. C. Fitz. 


S. C. Br. Dette 51. S. C. (f) I ſuppoſe this is miſprinted in the Original, and 
ould be Dy ve and Manningham. Hob. 14. M34 


o 6. If the Condition be fo2 doing a Thing that is malum in ſe ; this : 


i void, and makes the Obligation void. Co. Lit. 256. b. 


7. But if it be for doing a Thing that is againſt Law, becauſe it is 
Fxepugnant to the Eſtate, or againit ſome Maxim or Rule in Law; it 


makes not the Obligation void. Co. Lit. 206. b, | 
8. (g) If A. being a Cuſtom-Houſe-Officer by Patent, makes B. 


2) By the 


his Deputy, and covenants, inter alia, to ſurrender the old Patent, and Repozt of 


* 
4 - 
= 
= 
{ 


ocute a new one to B. and himſelf before a Day; and that if B. dies the Caſe, : 

efore A. that A. ſhall pay 300 l. to the Executors of B. and gives Bond And. 55, 56. 
for the Performance thereof: Admitting theſe Covenants void (h) per and as cited 
(i) 5 Ed. 6. Cap. 16. the whole Bond is void, though ſome of the Co- 3, Cn; 


it appears, 


venants are not void or illegal. Paſch. 38, .Eliz, between (k) Lee and That by the 
his Wife and Colſbill. Cro. Elix. 529. adjudged reem 


Agreement, 
B. was to 


ay 600 1. and to allow A. 100 l. yearly foz this Deputation. (h) So where a Sheriſt takes a 


Bond fo2 a Point againſt 23 H. 6. and alſo foz a juſt Debt, t 


e whole Bond is void. acco2- 


ding to the Letter of the Statute ; foz a Statute is a ftrict Law, but the Common Law di⸗ 


vides accoꝛd 


ing to common Reaſon ; and having made that void which is againſt Law, lets the 


keſt ſtand. Hob. 14. per Cur, Moor 856. Pl. 1175. per Cur. Godh. 2 13. 10. Co. 100. b. Lat. 14 
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A Mod. 35. 2 Brownl. 282. 1 Vent. 237. Cart. 230. 
vide the Diviſions, Title Offices, 
one entire act and deed of the 
zadjudged, though the bzeach was 

admitted that was a good Cove 


(1) But foz the Expoſition of this Statute, 
(k) 2 And. 55, 56. S. C. adjudged, becauſe the Obligation is 
Party; & vide 2 And. 207, 208. 3 Co. 82, 83. S. C. cited to be 
alligned in the Mon⸗ payment of the 300 1, and it ſhouid be 


(Z) What 


* 
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22 | Condition. 
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(Z What Condition ſhall be ſaid Repugnant. 


(a) As that (a) Repugnant to the Eſtate. 
the Feoffee, 


Grantee, De- 1. (b) Gift in Tail, oz in Fee, upon Condition that the Feme 
2 A ſhall not be endowed, oz that the Baron ſhall not be Tenant 
alien. Co. by the Courteſy, is repugnant, Co. 10. 38. b. (c) 22 Ed. 3. 19. b. 
3 he may be reſtrained for a particular time. 2 Leon. 82. 3 Leon. 182. (b) 6 Co. 41. a. 
S. P. (c) Fitz Condition. 12. S. C. | 


2. (d) Soo upon Condition, that he ſhall not make (e) a Leaſe within 


(d) A Liber- 3 H. 8. 02 levy a Fine within 4 H 7. 02 (t) that he ſhall not ſuffer a Com: 


ty inſepata- 


le from the mon Recovery, 02 that he ſhall not make any (g) Concluſion to ſuffer a 


Eſtate cannot Recovery, is repugnant, (h) Co. 10. 38. b. 


be reſtrained | 


by Pꝛoviſo. Hob. 170. (e) Co. Lit. 223. b. S. P. con. for this Power is not incident to his Eftate, 


but given to hich collaterally by the Statute. (Ff) Co. Lit. 224. a. S. P. 6 Co. 41. a. S. P. Et 
vide 1 Rep. 86. a. 9 Rep. 128. a. b. (g) For this, vide Moor 601. Pl. 83 1. Moor 633. 1 Rep. 


14. a. 85. a. 10 Co. 38. b. Cro. Jac. 69 . 1 Jon. 58, 59. 1 Vent. 322, (h) 1 Browal. 65, 66. 
&c. 138. &c. | 


(i) Co. Lit. 3. (i) So upon Condition that he ſhall be puniſhed in Malt, o2 that 
224. S. P. Tenant after Poſſibility ſhall, oꝛ that a Collateral Warranty ſhall not bind, 
6 Co. 41.4. ig vold. Co. 10. 39. 


MN 4. (k) But a Condition that he hall not allen in Fee in Tall, oz fo: 
(*) Lit. Set. Life of (1) another, is god. Co. 10. 39. Mich. 3 Jac. B. R. Mild- 


362, 363-Co. mays Cale, reſolved. (m) 33 A. 18. (n) Curia. - 
Lit. 223. b. a | % 


Moor 39. Pl. 126, 224. a. S. P. 1 Vent. 322. Cro. Eliz. 35. 1 Leon. 292. (I) So if for his own life; 
for though the Eſtate be lawful, yet the Condition is good, becauſe the Reverſion is in the Donor. 
Co. Lit. 223. (m) Fitz Condition 16, S. C. Br. 116. S. C. (n) This is miſprinted in the Original 
as here, and ſhould be 11. | | 


F. Soto reſtrain a Fine by the Common Law. Co. 10. 42. 
(o) Co. Lit. 6. (o) A Gift in Tail, upon Condition that the Donee may alien foz 
224, b. S. P. the Polit of the Jflue, is a good Condition. 46 Ed. 3. 4. b. 
7. A Condition upon a Feoffment in Fee, that his Daughters ſhall 
(p) This (p) not inherit, is not good. Da. 1. 34. b. 
Word, not, 5 | | 


is wanting in the Original, but ought to have been inſerted there, as appears by the Senſe, and 
Dav. Reports 34. b. from whence taken. | 


(a) Q. bow 8. It is a good Condition of a Statute, that he (q) alicnera null 


this ſhould terre a vendre, no; do other Thing que luy poit turuer in Vileny, with 
be render d out his Council. 46 Ed 3. 32. b. 

into Engliſh 

and if the year- Book whence taken be wot miſprinted. 


9. Ik a Pan leaſes a Pill fo2 Years, upon Condition that he ſhall not 
leaſe it to any, except to one of the Uilleing of the Leſſoz, oz to a Miller. 
38 Ed. 3. 33. b. admit. . 
10. If A. being ſeiſed in Fe of Land, leaſes it to B. fo2 99 
Veazs, if he lo long lives; the Remainder ro C. foz 99 Pears, 
if he lo long lives; And after, A. demiles it to C. and D. fo2 99 
Years, if Thzee others, oz any ok them, ſo long live, to begin after 
ne Ne. Determination of the firſt Eſtate ; upon Condition that if 


Fol. 419. C. and D. both * die either befoze the Beginning of the Term, oz 


——— befozxe the End of the Term, that then it ſhall be lawful to the 
Leflloz to re-enter ; This is a god Condition, fo2 this is not 
bY „ - ; repug⸗ 


: 
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4 repugnant to the Eſtate, noz to the Limitation ; but this is a colla- 
tteteral contingent Thing, that ſhall give caule of Re-entry. Hill. 15 Car. 


| 8 a © 


| . a TRE , | — . 
9 Condition. "WY 


3:0 477, 484. (x) Moor 601. Pl. 83 1. S. C. adjudged. 2 And. 134, 135. S. C. adjudged, 


RY : _—_ 2 
Os 2 r 


| © 
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B. R betwen Potter and Oldreeve, per Cur, adjudged upon Demurrer. 
Intratur, Mich. 15 Car. Rot. 375. 4 
E xr. It a Feofiment be made, upon Condition that the Feoffce ſhall 


ot alien in Mortmain; this is a good Condition, (r) becauſe ſuch O05 a 
WAlicnation is prohibited by Law, and regularly (s) what is prohibi- be made to 


ted by Law, may be prohibited by Condition. Co. Lit. 223. b. _ and 
| 8 | ; : : N | eme, up- 
on Condition that they ſhall not alien: This is god to reſtrain any Alienation by Ded. be⸗ 

= cauſe ſuch Alienation is toztious and voidable ; but to reſtrain their Alienation by Fine, it is 

WW repugnant and void. Co. Lit. 224. a. (s) As the Alienation of an Jnfant, oz of a Biſhop 


= 


5 5 without his Chapter. Co. Lit. 224. a. 


1 4 12. (t) Before the Statute of quia Emptores Terrarum, a Man might (t) 1 Leon. 


EZ have made a Feoffment, upon Condition that if the Feoffee, or his rt Fi P. 
WT Heirs ſhould alien without Licence, they ſhould pay a Fine, and this Per Sd. 
had been good. Co Lit. 223. a. | 
= 13. The Lord might have reſtrained the Alienation of his Tenant 
© by Condition, becauſe the Lord had a Poſſibility of Revetter. Co. 
Lit. 223. a. | 
14. So it is in the Caſe of rhe King at this Day, becauſe he may re- 
"ſerve a Tenure to himſelf. . Co. Lit. 223. a. | 
| 15. (u) If A. hath Iflie Two Sons, B. and C. and (w) covenants d ir Anth. 
to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to B. in Tail, 28 
© Remainder to C. in Tail, Oc. Provided that it B. &c. or any of the 6 Co. 45. ads 
Heirs Males of his Body, ſhall alien, Cc. the Uſes to him limited judged. Moor 
hall ceaſe only in Reſpect of him as it dead, &c. This Proviſo is re- 632. Pl. 868. 
pugnant, impoſſible, and againſt Law; for the Eſtate of the Tenant the ceurt di⸗ 
tin Tail does not ceaſe by his Death, but by his Death without Iſſue. 1 
HPaſ. 4 Eliz. (x) Corbet's Caſe. 1 Co. 84. a. adjudged, though B. had 2 rag 
no ilhe the Time of the Breach of the Proviſo. and Humble 


03 | S. P. Cro. 
Eliz. 379. adjudged, Moor 592. Pl. 799. adjudged. x And. 346, 347. adjudged, 1 Co. 86. a. 
- > cited. 825 So in caſe of a Deviſe, Germin and Aſtcot, Moor = OY 93 and agreed 
by all the Judges of England, That the Proviſo was repugnant. 1 And 186. debated no 
udgment. 2 And. 7. adjudged by all the Juſtices, 4 Leon. 83, 84. adjudged Con. But 1 Co. 
85. a. cited fo have been adjudged as in Moor and And. & vide Cro. Jac. 696, 697. 1 Jon. 58, 59. 
Godb. 102. Moor 543. Pl. 721. and vid. Poph. 97. 1 Brownl. 45. Godb. 351. 2 Rol. Rep. 467, 
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(A) Repugnant (a) to the Grant. a) 2 And. 


14. ſeveral 


1 Caſes ci 
. A (b) Tenth granted by the Clergy, Proviſo, That no. Per: Cos hs 


lon that is indicted in the Court of the Ring, ſhall pay any (b) in the 


i | N Fine; and if he does, he ſhall be diſcharged of the Tenth; is a god Original it is 


Proviſo. Se if ſuch Gzant be made, Proviſo the Collectozs ſhall 15, ban Fer- 
not account in the Exchequer befoze the Barons, but bekoze Spe- aps mil- 


1 N 00 | = * alligned by rhe Ring; this is a god Proviſo. 21 printed. 
. 4. 40. 


28, (e) Jf a Pan makes a Feoffment in Fee, pzovided that © Co. Lit, 
tze (d) Feofloz ſhall have the profits; this Condition is void, Ma, & vido A 
© it is repugnant to the Gzant. (e) 17 H. 6. 43. b. : 


El. 35. 107. 
bl TY: ' d)Soif there 
83 hae 4 2 N ere W ; p- __ One ſhall not take the Profi * 
ie of the other Two. 2 Leon. 132. adjudged : & vide Hob. 170. b is is mil. 
printed in the Original, as here, and ſhould be 7 H. 6. F 


3 fe % 3. 3f a Man, fo2 himſelf and his Heirs, warrants Lands to : 


another and his Neirs againſt all Pen, Proviſo tamen, That the 
Warranty ſhall be void : This Proviſo is altogether repug⸗ 
hag . nant 


PP 
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.. adjudged at any of the Days on which it ought to be paid, that the Obligation 


= Condition. 


nant to the Gzant; and therefoze the Gzant is good, and che Proviſo 
void. Contra, 7 H. 6. 43. b. | 1 
4. So it ſeems in the Cale akozeſaid, ik the Proviſo had been, that he 
to whom rhe Warranty was made, noz his Yelrs, ſhould not have in 
Ualue by Fozte of the Warranty, that the Proviſo is not good; vet he 
may rebut, if the Proviſo be good; and lo the Warranty not wholly 
defeated, But it ſeems it is not a good Proviſo, becaute then the Wozds, 
Againſt all Men, would be wholly dekeated; fo2 the other Mozds will 
Cf) Br. Gar- give a Rebutter without them. Contra, (f) 7 H. 6. 43. b. by all the 
ranty 30. Juſtices, preter June & Hank. 
8. C. 5. If a Man grants a Rent-Charge out of the Manor of D (in 
which the Grantor hath nothing) with a Proviſo, That it ſhall not 
(8) So if he charge his Perſon: (g) Though the Repugnancy does not appear in 
grants a the Deed, yet the Proviſo is void, elle it would take away the whole 
Rent out of Effect of the Grant. Co. Lit. 146. a. 
— "De hath Title, without a Clauſe of Diſtreſs ; pꝛovided that it ſhall not charge his 
Perſon : This is void and repugnant, if he gives not Seifin upon the Gzant, 6 Rep. 58. b. 


(h) Poph. G. (h) If a man grants a Rent-Charge out of Land, provided it ſhall 
87. S. P. per not charge the Land; though the Grantee might notwithſtanding 


VEN: charge his Perſon, yet the Proviſo is repugnant, becauſe the Land is 
expreily charged. Co. Lit. 146. a. | 


(i) 6 Co. 7. (i) If a Man grants a Rent-Charge out of Land to another for Life, 


5 Au provided it ſhall not charge his Perſon, and the Grantee dies, his Ex- 


poſe this ecutors may bring Debt for the Arrears (K); for they cannot diſtrain, 
caſe put in becauſe the Eſtate in the Rent is determined, and the Proviſo cannot 


tle Bok as leave the Executors without Remedy. Co. Lt. 146. b. 
at common | 


Law ; foꝛ the Executozs of ſuch Tenant foꝛ Life may at this day diſtrain, per 32 H. 8. 


cap. 37. 


8 


* 


(B) Condition Repugnant. 


x. II the Condition be, ther if the Obligee ſhall pay to J. S. 10 l. ſuch 
a Day, then the Obligation, being «00 1. ſhall be void, otherwiſe 
not. Though this was not the Intent ot the Parties, yet the Con dition 
is god; fo2 if the Dbligce voes not pa, the 10 l. the Obligation is 
kozkeited. 39 H. 6. 9. b. 
2. So ik the Condition be that if the Ohligoz does not pay to the 
DObligee (uch a Day 10 l. then the Obligatian, being 100 1: ſhall be void: 
This is a good Condition; e dethe Oblige im an Action upon the Obli⸗ 
gation, may lap, that he did rt pay the 10 and lo avoid the Obligation: 
Foz though the Intent was 1 lo, yer beta the Moꝛds were lo, he ought 
to adjudge actozding to th Wows. ( 39 H. 6. 10. Cited to be 


(a) Br. Con- adjudged, 


dition 98. | ak 


S. C. Br. Obligation 42. S. C. Uide poſtea, Pl. 4. 2. Mod. 285. 5. C. cited; and ſaid by the Chief 


_ Juſtice, He doubted whether it was Law. 1 Sand. 66. S. C. cited. 


(b) 1 Rep. 8 (b) If a man makes a Leaſe for Years, upon Condition that it 
84. b. S. P. the Leſſor grants over his Reverſion the Leſſee ſhall have a Fee; 
r it the Leſſor grants his Reverſion by Fine, the Leſſee ſhall not have a 


the wide Fee: for when the Fine transfers the Fee to the Conuſee, it would 


Moor 450. be abſurd, and againſt Reaſon, that the ſame Fine ſhould work an 
Pl. 614. Eſtate in the Leflee, Co. Lit. 378. b. 


al 4. (c) If an Obligation is conditioned for the Payment of 7 /. by 2 s. 


285. 8. PD. per Week, till 71. is paid, and that if he fails of Payment of the 25. 


ſhall 


. * N g | 7 


* 


Condition. 2 
ball de void, or elſe remain in Force: This Condition ſhall be taken 
e ariputively, reddendo ſingula fingulis ; viz. I hat if he pays the 71. the 
pHoligation ſhall be void; but that if he fails in Payment of the > 5. at 


of the Days, it ſhall be in full, Force; for the Obligation ſhall not 
taken to be of no Effect, if by any. Means it may be made good. 


* 


e. 14 Car. 2. between (d) Vernon and Alſop, 1 Lev. 77. adjudged wy 
E oon Dcmurrer to the Defendant's Plez, That he did not pay 2 5. at ged, becauſe 
e of the Days the Condi: 

oO | tion is lenſr⸗ 
ea. and therefoze the Obligation is ſingle. 1 Syd. 105. S. C. adjudged ; and that the Obli⸗ 


ation was fingle, and the condition repugnant and void; and ſaid, That it was contra the 39 
en. 6, 10. which vide ante, Pl. 2. 1 Keb. 356. 415. 451. adjudged niſi. 


g | . 
RP. ol 
* * 
1 
* 4 


. 5. If the Condition of an Obligation be made in this Manner, vi. 
e - Condition of this Obligation is ſuch, That if the Obligor ſhall appear 
voram Dom' Rege apud Weſtmonalterium ſuch a Day, ad reſpondend' 
\ Wc. then the Condition of this Obligation ſhall be void, or elſethe ſame ſhall be 
mam full Force and Vertue: Yet this is a good Condition; for the Senſe is 
perfect without theſe laſt Words, and they ſhall be rejected ſor their Ab- 
_ Prdity and Repugnancy. Trin. 21 Car. 2. between (e) Malevrer and (%) 1 Syd. 
Hauxby, 2 Saund. 78. adjudged for the Plaintiff upon Demurrer, the 456. Cc 


Defendant having Pleaded the Statute of 23 H. 6. adjudged. 
: Mod. 35 


I 
36. S. C. adjudged. 2 Keb. 625. S. C. adjudged, 


* 


4 
J 6. If the Condition of an Obligation be, That if the Obligor ſhall die 
"4 without I ue, that then if he, by his laſt Will, or otherwiſe in his Life-time, 
all lawfully aſſure and convey certain Lands to the Obligee, and his Heirs, 
1 at then the Obligation ſhall be void, &c. This Condition is not repugnant, 
But ſhall be conſtrued according to the Intention of the Parties, to be 
eolleed out of the Words of the Condition. Tin. 4 Car. between (t) (f) Palm. 


Eaton and Butler. 1 Jon. 180. per totam Curiam contra Dodderidge. 55 + 557. , 

122 | S. C. & S. P. 
4 per Cur. contr. Dodderidge, 
— — — — — 


c +} 
4 1 
7 4% 
5 * 4 + 
iv | 
* 3 | 
* 


4 (C) What ſhall be faid a Condition Impoſ- 


1 
i I. T* a Woman makes a Feoffment to a Man that is married to 
wn.” another, upon Condition that he ſhall marry her: this is a good 
4 Condition; fo2 his Wife may die, arid then he may marry her. (a) 40 (a) Br. Con- 
Af. 13. adjudged by Admittance ; but quere. * | dition 119. 
2. Ik the Condition of an Obligation be, that the Obligoz ſhall . = A 
allign to the Dbligee a Commiſſion of Bankrupts : this is an im 
pollible Condition, and therekoze void, and the Obligation ſingle ; 
= cor it is impollible ro allign the Commillion. Mich. 14 Car. B. R. 

between Street and Daniel; adjudged per Curiam, upon a De- 

| 4 


- 


U 


Condition. | 
wa K 
1 1 (D) What ſhall be ſaid a Colidgion Impoſſible 
> 5 es . and Void, and what not. 


F the Condition be, quod debet pluere cras : This is a good 
Condition ; koz though the Obligoz is not certain thereof, pet if 
he will take this upon himlelk, and run the Hazard thereof, he may at 
bis Peril, koz this is not „ of it ſelf. 22 Ed. 4. 26. 
2. So, fo2 the ſame reaſon, ik the Condition be, That the Pope ſhall 
be at Weſtminſter to mozrow ; this is a good Condition. 22 Ed. 4. 26. 
3. Ik the Condition be, That the Obligoz ſhould go from the Church 
of St. Peter's in Weſtminſter, to the Church of St. Peter's in Rome, 
within thzee Hours ; this is impoſſible, and void. Co. Lit. 206. b. 
4. If by the Condition, a thing is to be done within a Franchiſe ; 
10 Fitz Con- this is a good Condition, fo it may be tried es Contra, (a) 10 H. 
dition 2. 6. 14. b. Curia. 


S. C. Br. 196. 
S. C. Br. Tryal 144. S. C. 


5. Jf by the Condition a thing is to be done beyond Sea; this is 
a Is Tondition, ko; it may be tried here. Contra, (b) 21- Ed. + Io, 
4 (b) Br. Con- Quere 4 H. 6. 2 b. 


dition 170. 


S. C. Br. Obligation 70. . 


(e) This is (c) 6. It the Condition be to ſave harmleſs the Obligee againſt a 
5 Stranger, from an Obligation, in which the Obligee (food bound to the 
LES — Obligo; this is a good Condition; koz though by no Poſſibility the 
it is 9. Stranger could have any thing to do with it, vet if he laveg him harm⸗ 

0 lllels againſt him, tis within the Tondition, koz it may be that he hath 


(d) Br. Con- lone Fear of Damage by hint. Contra, (d) 21 E. 4. 53. b. but 


dition 175. quere. 
S. C. 


** 
— — — „ _— 


(E) Condition Impoſſible. 
The Effect of a Condition impoſſible at the making thereof. 


F F the Condition of an Obligation oz Feoffment- be impoſſible at 
<a) Mod the making thereof, this is a good Conditions but the (a) Obli⸗ 
and Fvery, Nation oz Keoffment is not void, but ſingle. (b) 14 Ed. 1 Oo. Lit. 


S. P. Sav. 206, becaule the Condition is tubſequent, 
96. adjud- 


ged. 1 Leon. 189. dae (b) Br. 155. 8. 0. 


2. But if FI Condition Pzecedent be mmpollille at the . = 


ok, there all is void, becauſe nothing palles befoze the Condition is per- 
(c) This is kozmed. Co. Lit. 8 20. b. 


milprinted 
in the Ori ginal as here, and ſhould be 206. 


z. As if a Man leaſes fo? Life, upon Tondition that if he goes 

. the Church ok St. Peter's in Weſtminſter, to the Church of 

2 St. Peter's in Rome, within the Hours, to have a Fee, which 4 
0 _ 


= Gion. 27 
mpotible ; yer becauſe it is precedent, no Fee can accrue, Co. | 
it. 206. b. | a | 
lf the Condition of an Obligation be to ſuſtain and maintain 
Rouſe in ſufficient Repairs, and ſo to leave it at the End of the 
Term : If at the Time of the Entry into the Bond, the Timber was 

"$90 rotten, that it was impoſſible to ſuſtain and maintain it in Repairs, | 
et the Obligation is good. Trin. 31 Eliz,, between (d) Wood and (d) 2 Leon. 
very. Sav. 96. adjudged. | 189. S. C. 
1 a | | | adjudged, 
be ww - becauſe tied by his own Act 2 But the Law never binds Pen to Impollibilities. 
9 * —— — — —— * - 


4 7 5 <4 
EK. Ai 
- 0 


(F) What Perſons may perform it. 


g 
* . TF A. and B. leby a Fine to the Uſe of A. in Fee, if B. does not 
. pay to s. at Michaelmas after ; and that if he both then pay the 
I aid 10s. that then it ſhall be to the Uiſe of A. fo2 Life, and after to B. 
8 vin Fee; and after B. dies befoze Michaelmas ; ft ſeems the Heir. of B. 
may pay the 10 s. fo? this is not moze perfonal, being the Payment of 
5 Mone, than in the (a) Cale of Lit. upon a Poztgage, Pr. 13 Car. (a) Co. Lit. 
8. R. between (b) Spring and Sir Julius Cæſar Waſter of the Rolls, 205. b. 206. a. 
in a Writ of Erro2 upon a Judgment in a Quare impedit. The Court (b) 1 Jon. 
divided on this Point, ſcilicet, Croke and Jones inclined that it was not pr 3 "40 
perſonal, but the Meir might perfozm it; but Brampſton and Berkley Court aivi- 
e Contra. ded accor- 
» 8% $ dingly. _ 
1 oper and Edgar, S. C. Winch, 103, 104. &c. 116, 118, 119. with the Arguments at large; 
4 Put no Judgment. 2 


2. If a Man makes a Feoffment in Fee, upon Condition to be void 
* if the Feoffor pays a certain Sum of Money to the Feoftee, and the 
6 Feoffor dies before Payment, his Heir cannot pay it, becauſe the Time 

of Payment is paſt ;; for the Condition being general, If the Feoffor 
pays, &c. it is as much as to ſay, It the Feoffor during his Life pays, 

oec. Lit. Se. 337. Co. Lit. 208. a. 

3. (c) But when a Day of Payment is limited, and the Feoffor dies (c) Poph. 10. 
before the Day, his Heir may tender the Money, becauſe the Time 
pof Payment was not paſt by the Death of the Feoffor. Lit. Sect. 337. 

REES Co. Lit. 208. b. | 

XZ 4. So may his Executors or Adminiſtrators, becauſe they repreſent 

the Perſon of their Teſtator. Lit. Sect. 337. Co. Lit. 208. b. 209. a. 

5. If 4. mortgages his Lands to B. upon Condition that if A. and C. 

pay 20-5. at a Day to B. that then he ſhall re-enter. (d) A. dies be- (d) So if C. 

tore the Day; C. may pay the Money, Cc. and yet the Letter of the dies befoꝛe 
Condition is not performed. Co. Lit. 219. b. the Day, 

6. But if A. had been living at the Day, and would not have paid it. r 

the Money, but had refuſed to pay it, and C. had tender'd it, B. 219. b. : 

might have refuſed it. Co. Lit. 219. b. „ 

7. If a Man deviſes his Land to his Daughter, at her Age of 18 

Lears, and that his Wife ſhall take the Profits to her own Uſe until his 

= Daughter comes to 18, provided ſhe ſhall keep and bring up his 

Daughter at School, &c. and dies; and the Wife marrics again, and 

dies; the Intereſt in the Lands accrues to the Husband ; for the Keep- 

RX ig and Education of the Child is not of ſuch particular Privity, but 

it may be effectually performed by another. J n. 17 Fac. between 
ee) Balder and Blackburn. Hob. 285. adjudged. Ce) Hut. 36. 

by 4 S. C. adjuds 


n 


: 


: 


„„ —_ 1 unn — = 


—— 1 —_— — — 


.28 Condition. 


_ 


8 K | 
bol a: (0) To:whom. it may be performed. 
© SPN — : 7 | 
8 8 „ „Fa Pan makes a Feoffment in Ke, upon Condition that ik he 
on. pays 190 1. to the Heirs, Exctutozs, o: Adminiſtratozs, ok the 


cial, for Feoftee within an Pear akter his Death, that then it ſhall be lawful fo2 
there it is A. him to re:enter ; and afrer the Feoftee makes a Feofiment to J. S. and 
2 0 4 — dies, and the Feolkoz pays the Money to the Heir of the Feotfee: this is 
0 7 b a good Perkozmance ok the Tonditton; oz the Meir is (b) within the 


Feoffee, his łxpzels Mozds of the Condition. Mich. 37, 38 Eliz. B. R. between 


Executors or. (c) Goodale and Wiat, reſolved, Co. 5. 96. lame Cale. * 
Afligns, and | 


the Feoffee makes his Sons Executors, and dies, and Adminiſtration is committed during their 


Minority, it is the ſafeſt Way to pay the Money to the Execators, or one of them; for the Ad- 


the Condi- not named, Co. 5. (e) Goodale 97. 


miniſtraror is but as a Bayliff to them. 3 Leon 103. (c) Cro. El. 384. S. C. & S. P. admitted. 


Moor-. 708. Pl. 989. S. C. & S. P. appears. Goulſ. 177, 178. S. P. adjudged per totam Curiam, 
pꝛeter Fenner. Poph. 100. S. C. adjudged. | F 


2. And in this Cale, if the Money. had been paid to the Allignee, it 
(a) But if Had been no Perfo2mance of the Condition, (d) becauſe the Aſſignee is 


- 


tipn had | | 
been to pay it to the Feoffee, his Heirs or Aſſigns, it might have been paid to either. Co. Lit. 


210. a. (e) Cro. El. 384. S. C. & S. P. Per Gaudy con. becauſe he is the Party who is to 
have the Loſs. Goulſ. 158. S. C. & S. P. Per Gaudy con. 


3. If a Man makes a Feoffment in Fee, by Way of Mortgage, upon 
Condition to be void upon Payment of the Money by the Fe.ttor at a 
Day: If the Feoffee dies before the Day, the Money fhall be paid to 
the Executors, and not to the Heirs of the Feottee ; becauſe it ſhall be 
intended the Eſtate was made by Reaſon of the Loan of the Money, 
or for ſome other Duty. Lit. Sect. 339. Co. Lit. 209. b. 
(f) 5Co.97- 4. (t) But if the Condition be, That if the Feoffor pays, &c. to 
SET 2 the Feoffee, or his Heirs; if he dies before the Day, the Payment 
nc — ought to be made to his Heir, and not to his Executors, for Defigna- 
ged. 1 tio unius eft Excluſio alterius. Lit. Sect. 339. Co. Lit. 2 10. a. | 
Brownl. 66, 5 If the Condition of an Obligation be to pay 10 J. per Annum after 
5. P. adjud- the Death of the Obligee, to the Executors of the Obligee, for the 
ged. Uſe of his Children, and he dies without making any Executors, the 


(g) Foz (g) Money ſhall be paid to his Adminiſtrators. Trin. 4 Car. (h) Man- 


. this, vide aingham's Caſe. Hetl. 115, 116. adjornatur. 


i Kol. Abr. 6, If A. pawns a Jewel to B. for 25 l. but no certain Time is ap- 


916. Pl. z. 


dn Rr pointed for the Redemption thereof; and after B. being ſick, his Wife, 


156: 8. C. in his Preſence, and with his Aſſent, delivers it to C. and B. dies; the 


adjornatur. Money muſt be paid to the Executors of B. and not to C. becauſe by 
; | the Delivery of the Feme, with the Aſſent of the Baron, there paſſed 
(i) velv. 158. no Intereſt, but a Cuſtody only. Trin. 8 Jac. between (i) Sir John 
S. C. adjud⸗ Ratcliff and Davis. Co. Fac. 244, 245. adjudged | 

ged ; and 


p {aid it would be ſo, though it be delivered over upon a Conſideration: And that it was not like 
2 Poztgave, foꝛ that there he that hath the Intereſt, ought to have the Boney. *1 Bulſt. 29, 30. 


S. C. adjudged ; though it appears that B. wiſhed C. to keep it ſafely till the Boney was paid. 
But 31. by Fleming, chief Juſtice, it had been otherwile, if, C. had paid the Money, &c. 


Noy 1 37. S8. DO. 


1 H ) Aſhgns 


* 


Condition. = 5 
0 (H) Aſſigns. 


Ine Condition be to leaſe certain Lands fot 3 Lives, to the 

4 I Oblige, oz his Aſſigns, and after the Oblige demands a Leaſe 

xo be made to Thzee Strangers koz their Lives; he ought to make tt 

| to them accozdingly, oz otherwiſe the Condition is yoke, koz here by 

the Wow Aſſigns, is intended Aſſigns by Nomination; to2 he can- 

mot have other Adigns, inaſmuch as the Eſtate is not Alügnable be- 

Fe he hath it. Paſch. 14 Jac. B. between (a) Allen and Wedgewood, (a) 1 Rol. 
per Curiam. Rep. 373- 


8. C. & S. P. 
xeſolved per curiam, 3 Bulſ. 168. S. C. & S. P. admitted per curiam. Bridg. 39, 40. &c. S. P. 


Appears. 


2. (b) Jf a Pan be bound in 201. upon Condition to pay 10 1. to (b) Lit. Rep. 
duch Perſon as the Obligee hall name by his Laſt Mill, and after 173, 174. 
ie OSblige names no Perſon by his Will; the Obligoz is not bound „ten. 

pay it to his Exetutozs, becauſe the Condition hath Reference to his ("7901 


, Hob. 9. 

Nomination. Mich. 10Jac. B. per Curiam, & Trin. 12 Jac. B. be- 2 Ay 3 

Tween (c) Peaſe and Mead, per Curiam. ged. 1 Rol. 
| Abr. 915. 


N. 2. S. C. Godb. 192. S. C. adjudged ; and per Coke there is a Diverſity, where the Condition 
is to pay 10 l. to the Aſfignee of the Obligee, and where to the Obligee or his Aſſiges; for in 


the laſt Caſe it veſts as a Duty in the Obligee, and ſhall go to his Execurors. Moor 855. Pl. 1172. 
adjudged. 


3. (d) If a man makes a Feoffment in Fee, upon Condition that (4); c«.g1, 
the Feotice ſhall pay 20/7. to the Feoffor, his Heirs, or Aſſigns, at ſuch a. S. P. citea 
a Day, and before the Day the Feoffor dies; the Feoffee may pay it to have ben 
Either to the Heir, (e) or to the Executors of the Feoftor, for they reſolved by 
are his Aſſigns in Law to this intent; for the Feotfor having a bare r 
Condition in the Land, and no Eſtate, could have no Aſſigns in Deed. ? 


court of 
Co. Lit. 210. a. Wards. 


| (e) But 
what Things Executozs ſhall have as Ifſignees, vide under Title Executors. 1 Rol. Abr. 915. 


4. (f) But if a Man makes a Feoffment in Fee, upon Condition that (f) Randal 
if the Feoffor pays 20 l. to the Feoffee, his Heirs, or Aſſigns, before nd Brown 
ſuch a Day, &c. and before the Day the Feoffee dieth; the Money can- _ mo, | 
not be paid to his Executors, becauſe the Aſſignees of the Eſtate only 388 t bibs 
were intended by the Condition; and where there may be Aſſignees in been reſol- 
3 the Law will never ſeek out or appoint Aſſignees in Law. Co. 8 , 
210. a. | * 
5. If 4. ſeiſed in Fee by Indenture inrolled, Covenants with B. That 8 
if B. pays to A. his Heirs, or Aſſigns, 400 l. at a Day, that then A. and . 
his Heirs will ſtand ſeiſed to the Uſe of B. and his Heirs; and A. de- 
viſes to his Wife, during the Minority of his Son, and dies; the Money 
= not be paid to the Wife, for ſhe is not Aſſignee, the Reverſion be- 
ang in the Heirs of A. Mich. 23 © 24 Eliz. between (g) Randal ard (g) 1 Leon, 
Brown, 5 Co. 97.cited to be adjudged. | 252. S. C 
5. But if A. had made a Leaſe for Life, the Remainder to another cited. 
in Fee, the Leſſee for Life had been an Aſſignee. Mich. 23 & 24 Eliz. 
er. Caſe of Randal and Brown. 5 Co. 97. cited to have been ad- 
judged. 
7. And it was ſaid, That if A. had conveyed over his whole Eſtate 


in Part, yer ſo long as 4. had any Part remaining, the Tender ougat 
to be made to him, 5, Co. 97. a. 15 | 


H ) What 


—— TE . 
Co d | 
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(I) What Perſons ſhall be bound by a Condition. 


(a) Moorg2. 1. (a) T an Eſtate be made to a Feme Covert, ſhe ſhall be bound 
Pl. 229. S. P. by the Condition, becaule this does not charge her Perſon, 
but ” YI ? 3 * 2. D. 28 H. os * 5. 6 
1 an Eſtate be made to an In upon an (c) expeſs 
we 8 Condition, the Inkant (d) ſhall be bound to perkoꝛm it. * 
(c) But | 


where an Infant ſhall be bound by a Condition in Law, or not: vide Co. Lit. 233. b. 234. a. 
8 Co. 44. b. Hard. 11. (d) So where an Eſtate is deviſed to an Infant upon Condition, he is bound 
to take notice thereof, and perform the Condition. Milliam and Fry, 2 Lev. 2.1, 22, adjudged, 
3 Mod. 86, $7. ad judged. 1 Vent 200, 201. &c. adjudged. | 


_— —_ 


3. (e) So if an Eſtate be made to another in Fee upon Condition, 
(e) 1 Jon his Heir after his Death, though he be within Age, hall be bound by 
Point per the Condition, Trin. 13 Jac. B. R. between (f) Slade and Thompſon, 
Curiam. adjudged and agreed. 

(f) Cro,Jac. 


374. S. C. and S. P. appears. 1 Rol. Rep. 136, 198. S. C. and S. P. per curiam. 3 Buli. 
58, 59. S. C. and S. P. admitted per curiam, : agroed 3 


n 


(K) Who may perform it. 


1. T two are infeoffed to reinfeoff, if one refuſes to reinfeoff, the 

other cannot perfoum the Condition by a Feoffment of the whole, 
Contra, 49 Ed. 3. 16. b. * 

2. Jf the Condition of an Obligation be to pay a leſs Sum, if 


8 8 <6 " * 
= C * 


(a) So if a (a) my Servant, by my Command, tenders it to the Obligee, this is 


Stranger ten- lullicient. 2 Hen. 6. 3. b. 


ders for and 


by the Aſſent of an Infant above 14. Moor 222. Pl. 137. per curlam. 


(e) Watkin 3, (b) If a Man makes a Feoffment in Fee by way of Mortgage, 
and Aſt wick, upon Condition to be void pon Payment of Money by the Feoftor at 
S. P. though a Day; it a Stranger of hi own Head tenders the Money, the Feof- 
tendered f02 fee is not bound to receive it. Co. Lit. 206. a. b. ä 

1 4. But if the. Feoffee acc epteth it, this is a good Satisfaction, and 
N the Mortgageor or his He :s agreeing thereto afterwards, may Re- 
Curiam. enter; but the Mortgageo may diſagree thereto it he will. Co. Lit. 


Moor-222. 206, b. 207. d. 
Pl. 3. 61. 


admit per Curiam. Cro, Eliz. 1 32. ſaid by Coke to be adjourned, Ow. 34. S. P. per Coke. 


(c) Watkin , 5- Guardian (c in Soccage, or by Knight-Service, may upon ſuch 
and Aſtwick Mortgage tender Money in the Name of the (d) Heir. Co. Lit. 
S. P. 1 Leon, 206, þ. | 
. San; hid if he That the Tender was made by his Mother 
er Curiam; hut it being found, the Tender was made by His Mother, and was 
bvithin Age, generally, i was pꝛeſumed he was above 14, and out of her OM 14 137. 
agreed, but found as befoze. Moor 222. Pl. 361. admit per Curiam ; but found the mother 
was not Guardian in Soccage. Ow. 34. $. C. cited to have been adjudged ; That the Tender 
of the mother was not good, becauſe it did not appear within the Uerdic of what Age the Jn- 


fant was. (d) But if the Þeir be an J a Stranger may of his own 
money foꝛ him, Co. Lit. te ö <3 abe. 1 . * 


(e) 6. If 4. infeoffs B. upon Condition, That B. ſhall pay Money 


at a Day, and B. before the Day enfeoffs C. Now C. hath an Intereſt 


(e) 5 Co. 96. in the Condition, and may tender the Money at the Day for the Safe- 
b. S. P. cited. guard of his Eſtate. Lit. Sect. 336. Co. Lit. 207. b. 
7. And fo alſo. may B. being Party and Privy to the Condition. 
Lit. Kt. 3 36. Co. Lit. 207. b. | 
(L) To 


— ER ———_ 8 
; Condition. 


—— 


(IL) To whom it may be performed. 


f the Condition of an Obligation be to yay 10 l. &c. it is a good 
Perfozmance if he pays it to his (a) Deputy, 42 Ed. 3. (a) A Bond 


1 
# 
3 
| \ 
: 
= 
* 


13 b was condi- 
*% | | tioned for 
the Delivery of 40 Pair of Shoesat zidge within a Month to J. S. a common Carrier, 


Uſe of the Obligee, and J. S. did not come to London within the Month, but the Obli- 
E —_— them to Ps Porter. 2 Mod. 30g. It was ad judged a good Performance, for that 
the Delivery to the Man, was a Delivery to the Maſter, within the Intent of the Condition. 


2. If the Condition of an Obligation is to pay 20 J. to the Obligce, 
and other the Pariſhioners of D. it may be paid to any two of them. 
Trin. 6. Elix. Moor 68. Pl. 183. where the Detendant (b) pleaded Pay- (b) Where 
ment to the Obligee and two others; and the Plainriit replied, They the Conditi- 
«were not all the Pariſhioners ; and it was held by Dier and Welſh, that on is to pay 
this was not a good Replication. oney to 


| aron and 
Feme, it may be pleaded to have been paid to the Baron only, Goulſ. 73. and vide 2 Syd. 41. 


— 


M) To whom the Condition ſhall be ſaid to 9 
; extend to be bound by ir. US, ik 


15 a Pan deviſes Lands to H. his Son, and to the Heirs of his 
I Body, the Remainder to T. and the Heir Pales of his Body, 
upon Condition, That he oz they, oz any of them, hall not alien, dil⸗ 
continue, &c. This Condition ſhall extend only to reſtrain T. and the 
Heir Pales of his Body, and not H. and his Heirs, Co. 5. (a) Low tab vice 
Cheny, 68. reſolved. ; ME vo 
2. (b) If a Pan leafes Lands fo Vears, upon Condition, That the 10 4. 8. C. 
Welle, no2 his Aſſigns, ſhall not alien the Term to any but to one of no Judg- 
bis Bꝛothers; and after the Leſſee aliens to one of his Bzothers: This ment. 
Allignee is not within the Condition, but he may alien to whom he pleaſes, ©) Dier 52. 


Mac. 12 Jac. B. R. Trin. 14 Jac. B. R. between (c) Whitchcock 1. dl, e 
and Foxe, per Coke. Judges a 


gainſt three. 


: | N (c) Cro. Jac. 
398. 8. C. adjudged. 2 Bull. 290. S. C. adjadged. 1 Rol. Rep. 68. 389. S. C. Gude. 


| 3. If a Man deviſes part of his Lands to his eldeſt Son in Tail, and 
the reſt of his Land to his younger Son in Fee, provided that nei- 
ther of his Sons ſhould ſell or leaſe before he comes to the Age of 30 
| Tears; and that if either of the Sons ſhould, Cc. the other Son ſhould 
have his Lands, Oc. The eldeſt before his Age of zo leaſes, and the = 
younger enters upon him: He ſhall hold theſe Lands diſcharged of the | 
Proviſo, for that extends only to the immediate Eſtate expreſſy deviſed, 
and not to the new Eſtate ariſing upon the Limitation. Trin. 29 Eliz, (d) Ow, 8. 
between (d) Spitle and Davis, 2 Leon. 38. adjudged. 5 C. ad⸗ 


# * 7 o P . „Tie 
.  Proviſo being, That if either of his Sons, or any of thei judged 
| the ſaid Lands, befoze, &c, Moor 271. Pl. 324. S. C. NT 1 3 oy 


4. If a Man deviſes his Land to his Wife, durin 
Son, upon Condition that ſhe ſhall do no Waſt 


g the Minority of his 
e, and dies; and the 


Wie marries again, and dies, and after the Husband commits Waſte : The | | 
wk Con- i 


32 Condition. 


(e) Lat. 20. Condition is not broke. Mic. 33 Elix between (e) Cob and Price. 


S. C. adjud- 2 Leon. 35. 48. adjudged per totam Curiam 

ged, becauſe x | 

a condition to avoid an Eſtate ſhall be taken ſtrictly, — Ind per Moor 11. Pl. 40. Dier 65, 66. 
a Pꝛoviſo, That the Leſſee ſhall not alien, extends not to his Executozs. 


5. If A being ſeiſed in Fee of the Manor of B. and of divers Lands 
in C. then in the Poſſeſſion of D. for ſeveral Years to come, makes a 
Feoffment thereof to E. to the Uſe of himſelf in Tail-Male, Remain- 
der to F. in Tail-Male, Cc. provided, That For the Heir-Male of 
his Body, in whomſoever of them the Inheritance in Tail of all the 
Premiſſes ſhall happen to be, ſhall pay to the Daughter of A. 200 l. ac- 
cording to the Laſt Will of A. and A. makes a Letter of Attorney to 
* to enter into the Manor of B. and the Lands in C. and in his 
Name to take Poſſeſſion, and deliver it to E. whereupon Poſſeſſion is 
given to E. of all but what was in Poſſeſſion af D. and D. never at- 
torns, ſo that, the Lands in C. paſſed not; and after A. by Will be- 
queaths 2001. to his Daughter, and dies without Iſſue; F. is not 
bound by this Condition, becauſe he hath not all the Land according 
to the Purport of the Condition, which was, That he that had all, 
ſhould pay, Cc. Hill. 38 Eliz. Slaning's Caſe. Poph. 102, 103. certified 
to the Chancellor accord ingly 


2 


{a)Leaſefor (N) To what (a) Things it ſhall be ſaid to ex- 


Years, ren- 

| > fron: for the tend. 

two firſt 

ST” x. IF a Man that hath certain Walks within a Fozeſt of Jn- 
301. yearly, heritance, gives one Walk called B. to J. S. in Tail, and 


rovided dies, and his Heir recites the laid Gꝛant and confirms it, and by 
hat if the the lame Deed grants another Walk called S. in the ſame Fozelt 
Rent or zol. to him and his Yeirs, Proviſo, That the ſaid J. S. Gall not cut 
e I” any Trecs in aliqua parte prem ſiorim in indentura precict' ſpe- 
behind, the Cificatorum; the Condition ſhall cxrend to the Talk called B. Ss 
Leſſor may that if he cuts any of rhe Trees in this de alk, the Gzantoz may 
enter. 4 enter, fo2 the Condition bzoke, into the Walk called S. fo2 the 
Leon. 5 it Wiozd Premiſſes compeyends as well that which is (b) confirmed, 
Tl ik ehe as that which is granted. Trin. 41 Eliz. B. R. between (c) Evans 
10 l. is be- and Labram adjudged. 
7 4 pr enter, for the 101. is Part of the Rent, for it is but one Rent. (b) But not that 
which is excepted out of the Deed, and upon which the Deed hath no Operation. 1 Rol. Abr. 


431. Pl. 1. (c) Fail of Pembꝛoke and Sims, ſeems to be 8. C. Cro. Eliz. 781, 782. ad judged. 
Hob. 276. S. C. cited. 11 Rep. 51. a. S. C. cited. 1 Rol. Rep. 102. 


2. 3f A. be in Execution at the Suit of B. and B. upon good 
Conſideration alärms to J. S. that he will not diſcharge A. with- 
out his Content, and after A. and B. agree, that B. thall make a 
[Releaſe to him of the Exccution, and deliver him; and that A. 
thall enter into an Obligation with Condition to ſabe harmleſs 
B. from all Suits, &c. that may ariſe upon the Releaſe of the 
ſaid A. being in Execution at the enſealing thereof, at the Suit 
of the ſaid B. in luch a Sum, from all Perſons which may any way 
trouble the faid B. touching oz concerning the ſaid Releaſe, that 
then, &c. and after all this is done accozdingly, and J. S. bzings 
an Action upon the Caſe againſt B. upon his Pꝛomile, and rc: 
covers, A. ought to ſave him harmleſs, otherways the Condition 
is bzoke, fo2 this ariſes by reaſon of the ſoid Releaſe, and lo 
within the Wozds, tho" the Pzomiſe made to J. S. was the Cauſe * 

| the 


1 
* 


— 


1 | 7 
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Ie Action of J. 8. Paſch. 17 Jac. B. between Wyldin and Wilkinſon, 

if Man makes a Gift in Tail to A. the Remainder to A. and his 

Heirs, upon Condition that he ſhall not Alien: The Condition 1s 

good as to reſtrain any Diſcontinuance of the Eſtate Tail, but as to 

the Fee Simple it is void and repugnant 3 and therefore ſome are ot 

Opinion, that this is a good Condition, and ſhall defeat the Aliena- (d) By ſpe⸗ 
tion (d) for the Eſtate Tail only, and leave the Fee Simple in the dial gods 
Alienec. Co. Lit. 224. 4. | | | the condi- 


tion may 
extend to the particular Eſtate, oz to the Remainder only. Co. Lit. 230. b. 


_ 4 


(O) When a Thing is lim ited to be done, by 
whom collateral Things which conduce to the 
Performance thercof ſhall be done. 


tk 


By whom they ſhall be aone. 


= 


; Wy" a Man is bound to do a Thing, he ought to do all that 
g which depends thereupon in the Pertounance of the Thing. 
it Hen. 4. 25. b. 5 | 

2. Ik the (a) Condition be to levy a Fine to the Obligee, and it is (a) so in 
not determined at whoſe Coffs it ſhall be done; it ſhall be at the Coſts Caſe of a 
of him that ought ro levy the Fine, koz this depends upon the other. 9 
{b) 11 Hen. 4. 25. b. Curia. 157 369" 
= 3. (c) Upon [uch a Condition, the Dbligo2 ought to ſte out a UWrit 9. S. C. 
Covenant in the Name ok the Dbligee, and (d) the Obligee is not (c) 1 Rol. 
bound to do it. (e) 11 Hen. 4. 25. b. | Abr. 458. 


. 
con. Lit. Rep. 14. S. P. per Nutton. (d) Bat vide 1 Bulſ. 90. (e) Br. Coſts 9. S. C. 


8 4. (f) It the Condition be to levy a Fine upon . Warning, a (f) 1 Rol. 
"Warning by the Sheriff upon a Writ of Covenant is not Cuffj- N 1 7 
clent, (fo2 perhaps he cannot know by this, whether it be to levy a 7, fr. Con. 


Br. Con- 
Fine oz other Action) but it ought to be upon Warning by the > pig 
Dbligee Himlelf, (g) 11 Hen. 4. 18. $. C. 

7 3 | 1 — 

(P) (a) Condition (b) for (c) Aſſurance. bel. 423. 

8 þ F 

How (d) it ſhall be (e) performed. 00 If aMan 
== 11.4 aſſumes to 

1. (f) 15 a Pan covenants to make ſuch Allurante of the Pandz wandere 
y I of D. as rhe Council of the other ſhall deviſe; and the Copybold 


| | upon Re- 
»queſt, he is not bound to make it into the Hands of Two Cuſtomary Tenants, for « $4 is but a 
patticular Way of Surrender grounded upon a particular Cuſtom. Freebozn and Pincras, All. 68. 
ad judged. Stil. 107. adjudged. — So if a Man be bound to make an Aſſurance as the Obligee 
hall deviſe, he is not bound to acknowledge a Fine by dedimus, for that is but a Special Way 
"of my the Conuſance. All. 69. — Secus, if there is a Proviſo that he ſhould not go above 
Miles from his Houſe, and his Houſe is above 5 Miles from Mleſtminſter. All. 69. (b) 1 Rol. 
Rep. 106. (c) A Releaſe with Warranty, whether ſuch an Aſſurance as may be required. 
2 Leon. 130. dubitatur. (d) Covenant to make an Eftate to A. and it is made to B. to the 
Uſe of A. and whether good. Godb. 95. per curiam dubitatur. And vide Cro. Eliz. 825, 826. 
(e) If one Man is bound to make to another a ſure, ſufficient and law ful Eſtate, in certain Lands, 
by the Advice of J. S. if he makes an Eſtate to him according to the Advice of J. S. be it 
inſufficient or not lawful, he is excuſed of the Obligation. 5 Co. 23. b. &c. But vide 1 Part 675. 
Pl. 12. (f) Cro. Jac. 115. like Point adjudged. 


Countil 
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34 0 Condition. | 
Council deviſes, that be ſhall be obliged in a certain obligation. 

That the other ſhall occupy the Manoz /peaceably, &c. he is not 
bound: to perfozm it, fo2 this is no Allurance within the Intent of th: 


- (8) Cro.Eliz, Covenant. (g) Hill. 37 Eliz. B. R. per Curiam. 
370. S. C. 


and S. P. per curiam. 


ch) Pudſy 2. If a Pan be obliged to do (h) ſuch Acts fo2 the Allurance 
and New- of the Panoz of B. as the Council ok the other ſhall deviſe ; and 
ſam, like the Council deviſes, that he ſhall make an Obligation oz Sta- 
reg et ture, that the other ſhall enjop-it; he ought to perfozm it, other. 
con. 1 ways he hath bzoke his Covenant. (i) Hill. 37 Eliz. B. R. per 
Brownl. 84. Popham. | . | 


held con. 


(i) Cro. Eliz. 371. S. C. and 8. P. per Poph, 


3. Ma Man covenants to make fuch Aſſurance as the Council of 
the Covenantee ſhall deviſe of an Annuity of 30 1. and of 200 1. in 


Poney; 

which he ſhall oblige Himſelf, his Heirs, Erecurozs and Admi- 

niſtratozs, to pap to the other the Annuity, and alſo the 200 1. 
at certain Days; he is not bound to perform it, fo2 this obliga- 

(% Thom- tion is not any Aſſurance of the Annuity, (k) Dubitatur, Kill, 

— and 37 Eliz. B. R. | 


- 20 + * 
' Cro. Eliz. 350. S. C. dubitatur; but ended by Atbitrament. 


4. If A. covenants to make ſuch Aſſurance foz the Payment 
of roo 1, to B. as his Council ſhall deviſe; and bis Council de- 
viſes, that A. ſhall ma ke an obligation of 1000 1. koz the Pay- 


ment of 100 J. he ought to perfoun it. Hill. 37 Eliz. B. R. per 
Popham. 


(J) Godb. 5. () But ik the Tovenant in this Caſe had been to make ſuch 
7 050 reaſonable. Aſſurance as the Council of the Covenantee ſhould de- 


viſe, it had been otherwiſe; fo2 it is not reaſonable to make an 
obligation of 1000 1. fo2 the Payment of 100 1. Hill. 37 Eliz. B. R. 
per Popham. | | | | 

6. If A. covenants with B. to make ſuch reaſonable Aſſuvance ts 
B. in Fee of ſuch: Lands, reſerving to A. and his Heirs 20 s. Rent 
per Annum, as the Council of B. thall adviſe ; and after B. tenders 
to A. a Deed-Poll, by which A. enkeoffs B. of the Land in Fee, 
reſerving the ſaid Kent to A. in Fee: This is not ſuch reaſonable 
Aſſurance to bind A. to ſeal, fo2 this ig a Rent-Seck, and the 
Deed appertains to the Feoffee, and then A. without the Deed can- 
not have any Remedy fo2 the Rent, Mich. 11 Car. B. R. between 

& Guppage and Aſcue, per Curiam. 

J. But ik A. by Jndenture grants and ſells Lands without Livery 
-02 Jnrolment to B. in Fee, reſerving 20 s. Kent to him and his 
Heirs, and covenants to pals any other reaſonable Aſſurance, as 
the Council of B. Gall adviſe; and after the Council adviſes a 
Feoffment by -Deed-Poll, reſerving the laid Rent in Fee: This 
is a good Allurance within the Covenant; ſo that A. is bound to 
'ſeal it, koz there the Kelervation does not depend only upon the 
Deed⸗Poll, but pon the Indenture, which direns the Ule pf the 
Feoffment, by * hich A. may recover the ſaid Rent-Seck with: 
out ſhewing the Feollment. Mich. 1x Car. B. R. between Gup- 

f page and Aſcue, per Curiam, upon a Demurrer; but ozdered the 
Parties to make a new Feoffment by Indenture rendzing the 
Kent. Hill. 10 Car. Rot. 1337. But akter the Parties could not 
agret, and fo this Judgment was given again the Plaintiff, 
Scilicet, againſt their Opinion bekoze, becauſe the Deed tendered 
was a Deed⸗Poll, the which ſhould be akter the Exetutien there⸗ 


of 


and the Council deviſes, chat he make an Obligation, in 4 


was not named in the Pꝛomile. Mi . 
Coke and Dodderidge. * re 


Condition. 35 

of in the Pollelſion of the Plainciff ; and then the Dekendant could A 

Not without the Deed have his Rent, not being able to pzove the ieee 
oflment. 

an It the Condition of an Obligation be to make to the Obli⸗ 


gee 02 his Adligns, as god a Leale as Council could advile ; 
and after, the Oblige comes to the Obligo2 and appoints him 


make a Leaſe to J. S. he ought to make it accozdingly, tho” 


% Council adviſed it but the Obligee himſelf; fo2 by the TTlozds, 

| is not neceſſary to have the Advice of Council, but only that 

the Leaſe Chould be as good as Council could abvile. Paſch. 

x4 Jac. B. R. between (m) Allen and Wedgewood, per Coke; but 
Dodderidge e contra. (m) Rol. 
C. and S. P. by Coke con Dod 3 Bulſ. 170. S. C. and S. P. per Coke. Bridg. 5 5 Kc. 
. P. appears. | | 


9. Ik the Condition be to aſſure certain Lands to ſuch Perlons 

as the Obligee ſhould name, and after he Allures it to the ©Dbligee 

Himſelf. This is a good Perfozmance of the Condition, tho' it be 
Rot alledged that the Obligee named Himſelf, koz this Acceptance 

is a Nomination of himſelf. Mich. 13 Ja. B. between Howſego 

and Wild, per Curiam. 

10. (n) If the Condition be to make ſuch Aſurance in the Law ( Oro. Eliz. 
of certain Land to the Dbligee, as by the Council of the obligee 5. 8. b. ad- 
upon Requeſt made ſhall be adviſed; and afrer J. S. was of Coun⸗ judged ; 97. 
£il with the obligee, and gave his Advice to the obligee, That S. P. per An⸗ 
the obligoz ould make a certain Allurance; (o) and the obligee Ms 1 
gave notice to the obligoz of the ſaid Advice, and required 40 Con giti 
Hin to perkozm it: Me ought to perfozm 


it, 02 otherways the on had been 
Condition is bzoke; koz it is moze convenicnt that the Councello2 to make ſuch 


" Gould give the Advice to the obligee, than to the obligoz, fo2 Aſſurance as 


the obligoz does not know. whether he be of his Council in this his i" 3 
Matter, fo2 he may be of his Council in one thing, and not in * 4 
another. Co. 5. (p) Higgen-bottom's Caſe, 19 B. adjudged. Vide his Council 
(g) 11 Hen. 7. 21. | ought to 


| have drawed 
and engroſſed it ready to be ſealed. Moor 595, 596. PI. 811. per Poph. (p) Moor 595. Pl. 811. 


8. P. appears. Cro. Eliz. 298, 299. S8. C. adjudged. (q) Br. Condition 247. S. C. 5 Co. 20. a. cited. 


11. I the Condition be to make ſuch Allurante, &c. to the o⸗ 

bligee as the obligee hall deviſe; and after the obligee deviſes an 
*Indenture, &c. and tenders it to him, and he requires (r) Time (c) Where a 
to ſhew it to his Council to be adviſed thereupon, which is denied to Man ſhall 
him; pet if he does not ſeal it pꝛelently, the Condition is Hoke, Tis have 4 
becauſe the (s) Condition is peremptozy, Scilicet, to be perfozmed g 


preſently. D. 16 Eliz. 338. S. 39. between (t) Wotton and Cooke, +54 wang 


: : Council. 
Co. 2. (u) Manſers 3. adjudged. 8 190. 


Cro. Eliz. 9. 


1 Kol. Abr. 441. Pl. 1. 3. — Diverſity, where the Aſſurance is to be made at a certain Time, and 


not, Per Andzoſe and Eden's Caſe, Moor 143. Pl. 284. adjudged. 1 And. 122, 123. adjudged. 
Moor 183. cited. (s) In the Original tis Covenant, and ſo appears to be miſprinted. 
(t) 4 Leon. 62. S. C. adjudged, the Aſſurance being to be made before a certain Day, and the 
Tender a little before Sun- ſetting the Day before. 1 And. 53, 54. S. C. but S. P. does not appear. 
1 Rol. Abr. 440. Pl. 5. S. C. (d) Moor 182. Pl. 326. S. C. and S. P. debated and argued, the 


Caſe was much the ſtronger, becanſe the Obligee was bound, That a Stranger ſhould make ſuch 
Aſſurance, &c. 4 Leon. 62. S. C. adjudged, the Aſſurance being to be made before a Day certain, 


and the Tender being a little before Sun- ſetting the Day before, 1 Rol. Abr. 440. Pl. 4. 
12. (x) If a Man allumes to be obliged in an obligation to J. 8. (x) Cro.Elize 


and an obligation is tendered, in which he, his Heirs and Exetutozs, I like. 


Point dubi⸗ 


are bound, he ought ro ſeal it, becauſe this is the common Courſe tatur. 


to rake obligations in Cuch manner, tho* the Heir oz Exetutoz So 1 Rol. 
ep. 7 l. S. C. 

and S. P. by 

the ſame 


13. Ik Judges. 


+ oy * 


N z. Jf a Man be bound to make a (2) Tonveyance of ter- 
(4) o if to tan Lands; if a (a) Warranty oz Covenant be (b) put in the 


2 A. Deed, he is not bound to ſeal it. (c) Mich. 12 Jac. B. R. per 

rance, tho Coke. ; 

ordinary Co- dd a 

venants only ate inſerted. Coles and Kinder. Cro. Jac. 571, 572. adjudged. 2 Rol. Rep. 

191. adjudged, Bat in the Caſe of Laſſels and Chatterton, 1 8 190, 191. 1 Syd. 467. 1 Mod. f 
67. it was [aid per IT wiſoen, the Law was altered ſince this Cafe, as to Covenants, if reaſonable 7 
and uſual, but not as to a Covenant that he is ſeiſed of an abſolute Eſtate in Fee, tt ſimilia; bur 

the principal Caſe of Lafſels and Chatterton was determined upon another Point; which vide alſo 

2 Keb. 685, (a) 2 Rol. Rep. 191. Lat. 186. (b) A. bargained and ſold Land to B. and B. 
covenanted, That if A. paid 1001. at a Day, that he would make ſuch Aſſurance thereof back to 

A. as the Council of A. ſhould adviſe ; and A. paid the Money, and his Council adviſed, That 

B. ſhould execute a Conveyance, in which the Receipt of the 1001. was acknowledged. Ow. 

65. by Coke and Gaudy, B. muſt execute it; but Poph. doubted, for B. was not bound to 
execute a Receipt only, nor by the ſame Reaſons when joined with the Aſſurance. (c) 1 Rol. 

Rep. 71. S. C. and S. P. per Coke. | 


14. It a Pan aſſumes to become bound with J. S. and J. D. to B. 
. in a certain Sum, and B. tenders an obligation, in which they ſhould 
be obliged jointly and ſeverally: He is not bound to ſeal this, koz by 
the Aſlumpſit a joint obligation is intended. Mich. 12 Jac. B. R. be- 
(d) 2 Bulſ. tween (d) Malcot and Deane adjudged, 


287. S. C. 
adjudged. 1 Rol. Rep. 71. S. C. adjudged, 


15. So kk a Pan allumes to become bound With J. S. and J. D. 


to B. per hujuſmodi Scriptum, and payable at ſuch a time as two 5 
4 Strangers ſhould agree between them; and the Strangers agree, 
= | That the obligation ſhould be Joint and Several; pet he is not bound 
'EB to ſeal it, fo2 by the-Pzomiſe, a Joint obligation is intended, and the 


Wow hujuſmodi gives not Power to alter that which the Law 
made Joint, but only refers to the Sum and Time. Mich. 12 Jac. 
(e) 1 Rot, B. R. between (e) Malcot and Deane judged, It ſecnis that this 
4 Rep. 71. Expoſition is molt {ric | * 
SG ages. 5 | 130 
judged ; but at the latter I'nd of the Caſe there is a Nota by the Reporter, That in as much 
as it was not expreſly agieed that it ſhould be Joint, but implied by Law only, perhaps the Words, 
per hujuſmodi Scriptum #hould relate whether Joint ot Several, which is more agreeable 
with the Manner of tue Obligation, (as hujuſmodi imports) than the Sum or Time. 2 Bull. 287. 
S. C. adjudged ; but the Caſe not clearly ſtated. 75 


16. It a Man covenants fo2 further Alurance to levy a Fine 
——-, of all his Land in D. and at the time of the Covenant he is ſeiſed 
Fol. 425. only of two * Houſes in D. and after two other Houſes deſcend to 
I him, and the Covenantee tenders him a Fine of Four Houſes to be 
levied by him: Ye is not bound to levy it, koz this will compzehend 
the other two Houſes, of which he is not bound to levy a Fine; and 
2 Sende tho the Ute of thele two Houſes which are not within the Covenant 
- fm: ro be ſpall be to the Conuioz, (t) yet he is not bound to levy a Fine of them, 
S. P. con, koz perhaps he is Tenant in Tail of them, and this will dock the Intall. 
Cro. Jac. Mich. 12 Jac. B: R. between (g) Wilſon and Welch, adjudged. 
251. 4 8 b 4 
4 1 Ball, go. 1 Rol. Rep. 103, 117. cited. 2 Bulf. 318. cited. (g) 1 Rol. Rep. 103, 117. adjod- 
ged. 2 Bulf. 317. S. C. adjudged ; but note, it appears by the Report in both Books, that the Plain 
titf declared, That the Defendant ſold four Houſes, &c. and the Defendant pleaded, That he ſold 
but two, &c. ſo that the Plaintiff would extend the Covenant, and by conſequence the Fine, to 
more than was comprehended in the Covenant. X | 


17. Ik the Condition of an obligation be, That if he makes « 
good, pertect, and ablolure Allurante in Fee to the Obligee, of ccr- 
rain Copyhold Lands, then, &c. if he akter ſurrenders it upon 
Condition of Payment. of Money, and the Surrender is pzelented 
atctozdingly: This is not any Perkozmance of the Condition, becautr 
the Allurance ought to be abſolute -without a Condition. Paſch. 
8 Jac. B. between Risbonne and Gary, per Curiam. 


18, 90 
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| Condition. 37 
18. S0 if a Covenant be with a Purchater to make further 
Acurance ; if he makes an Allurante upon Condition, this 
not any Perfozmance of the Covenant. Paſch. 8 Jac. B. per 


Iam. + 2 | 
. if A. in Conſideration that B. at the Nequeſt of A. wolld 


* rrender a Copyhold tenement, Parcel of che Manoz of D. to A. 


Wm due Fozm of Law, accozding to the cuſtom of the Mano, to 
he Uſe of A. and his Heirs, aſſumes to B. to pay him 20 l. in 
Mm. Aaion upon the Caſe by B. againſt A. foz the 20 J. Ik he avers 
the Perfounance of the conſideration, that he ofter at the Requett 
A. Currendered by a Straw to one J. S. a cuſlomazy tenant 
of the laid Manoz, the ſaid Tenement into the Hands: of the Loꝛd 
of the laid Manoz, accozding to the cuſtom of the laid Manoz, to 
the Uſe of the ſaid A. and his Heirs, and pet the Defendant A. 


Had not paid the 201. this is not a good Perkozmante of the 


Conſideration, which is a condition Pꝛecedent, fo2 he is bound to 

make an effectual Surrender to the Ute of A. and his Yeirs ar his 

wn Cos; and he hath made a Surrender here into the Mands 

of a tenant of the Manoz, which is a god Beginning of a Surren- 

der, yet it is not a compleat Surrender till it is pꝛelented in Court, 

and he hath (h) taken upon him to make a (i) perkeck Surrender; (h) When he 
and therefoze he ought to pꝛocure the tenant to preſent it at the Court that cove- 
atcozding to the cuſtom, and to pzocure a court to perkeck it, which wants © 
does not appear to be done. T. 165 1. between (k) Shan and Beilby, eee 


ſurance, muſt 


"adjudged per Curiam. This being moved in Arreſt of Judgment, take Care to 


quod querens nil capiat per (1) billam. Intratur Hill. 1650. Rot. do it at his 
x605. Foz if a Pan be bound to make a Feoffment to nie upon Peril. Lac. 
Kequeſt, if J requeſt him to make a Deed of Feoffment, with a Letter of 126. 3 Eev- 


Attozny, to B. to make Livery to me, and he does it accopdingly, 4 roo 


this is a good beginning; yet ik Livery is not made, this is a () 80 if che 
Fozkeiture of the Condition. Condition of 
1 ns 3 an Obliga- 
tion be to plead an iſſuable Plea in ſuch a Term, it is not enough to deliver a Plea in Paper, but 
Care muſt be taken that it be entered of Record. Goulſ. 50. (K) Still. 280. S. C. adjudged. 


C1) Tis bellam in the Orignal, and fo appears to be miſprinted. 


20. If a Man by Indenture bargains and ſells his Lands to another in 
Bee, and covenants to make thereof to the Vendee a good and ſuffi- 


dient Eſtate before Chriſtmas next, and before Chriſtmas the Vendor 


Eauſcs this Deed to be enrolled : Yer this is not a good Pertormance, 
for by the Intention of the Covenant ſome other Aſſurance was to be 
made. (m) Mich. 6 Edu. 6, 1 And. 27. adjudged, per totam Curiam. (m) Bendl. 
| | | 5 36. PI. 32. 
S. C. adjudged, 3 Leon, 1. S. C. adjudged. 


21. (n) If A. covenants to make ſuch aſſurance of Lands to B. as (n) 1 Rol. 
the Council of B. ſhall deviſe, B. himſelf, tho' Learned in the Law, Abr. 466. 

gannot deviſe the Aſſurance, but it ought to be deviſed by ſome of his PI. 35- like 
Council. Paſch. 35 Elix. between (o) Moor and Roſwell. 5 Co. 19. b. 2 8 
for if the Party himſelt might adviſe it, then it would be no Plea to &. b. 3 : 
Hy, Quod Confilium non didit adviſamentum. derſoß. Sad 
N . ; | (o) Cr, Eliz. 


C14 23), 298. S. C. adjudged, 


22. (y) IA. covenants with B. to (q) aſſure certain Lands to B. before (p) Frank 
certain Day, at the Coſts of B. A. muſt notify to B. what manner e Foſter 
of Conveyance he will make, viz. Fine, Feoftment, Oc. and, his Rea- S. P. 1 And. 


; 8 390. ddjud⸗ 
ged ; and by ſome, the covenantoz ought alſo to give notice of the coſts, foꝛ that other ways the 


--Evenantee cannot tell what to tender. Cro. Eliz. 517. S. C. cited. Ow. 157. S. C. cited. 


- = Bur vide Moor 22. Pl. 76. con. (q) Diverſity, where the covenant is general to aſſure, & 
and where to make s Feoffment, &c. All. 24 25. Stil. 61, " : | . 


dineſs 


— 


38 Condition. 


| 8 And if by dineſs to do it, (r) that B. may know what Colts he is to tender. 
Feoffment, Trin. 38 Elix. between (5) -Hallings and Conuard, Cv. Eliz. 517. ad- 
that B. may judged. 

be upon the | : | 

Land to take Livery of Seiſin. All. 24, 25. Stil.61. (s) 5 Co. 22, b. S. C. adjudged. Ow. 157. 
S. C. adjudged ; and by Walraſley, the charges ought to pꝛecede the Afurance, though it ought 
 firft to be declared what manner or JTurance ſhall be made. Moor 454. PI. 622. 457. Pl. 631. 


23. So where . the Covenant is to make a particular Aſſurance, 28 a 
(e) 5 Co. aa. Feottment, Cc. A. muſt tender it. (t) Trin. 38 Elia. Cro. Eliz. 517. 
b. 8. C. and per Warburton. 
laid, it was | 


All one where the covenant was general, and where particular. Moor 45 7. Pl. 631. S. C. and 
8. P. per Curiam, 


24. A Man, 22 Jan. 38 El'z, aſſumed to make ſuch Aſſurance of 
all his Lands in 1. as S. ſhould appoint, and S. the ſaid 22 Jan. ap- 
pointed that he ſhould make a Bargain and Sale of all his Lands in J. 
| and the 14 Sept. 39 Eliz. a Bargain and Sale of all his Lands in J. was 
{u) Cro.Eliz. tendered ; and whether he was bound to execute it, was a doubt, (u) 
682. becauſe he might (x) have other Lands in J. 14 Sept. 3.9. El. which he 
' (x) Where had not, 2 Jan. 38 Eliz, Paſch. 41 Elz. between Keble and Brown, 
the 7 Cro. Elix. 660, adjornatur; and after ended by Compromiſe. 
ance was . 
moze extenſive than the covenant, vide Laſſel's and Catterton's caſe, Raym. 190, 1 Mod. 67. 
1 Syd. 467. 2 Keb. 685. and vide 1 And. 56, 57. 


(y) Cro.Eliz. 25. (y) If one be obliged to aſſure 20 Acres of Lands, the Acres 
47.5. F. ar (2) ſhall be accounted according to the Eſtimation of the Country where 


570 hate > the Land lies, and not according tothe Meaſure limited by the Statute. 


- adjudged ; Paſch. 41 Eliz. Cro. Eliz. 665. {aid by Popham to have been reſolved 

and vide by all the Juſtices, n 

T \ Di i fity where the Acres lie in an open Field, and the parc 
iverſity, - 

| bounds, and where they lie in a great cloſe, and the number of 

tained are certainly known. Poph, 55. by fix Judges, 


els are known — and 
the Statute-acres therein con- 


F 


26. If A. covenants with B. to make ſuch Aſſurance of all his Lands 

at the Coſts of B. as B. or his Council ſhall adviſe, B. may require one 

Aſſurance for one Parcel, and another Aſſurance for another Parcel, for 

being to be made at the Coſts of B. it is no prejudice to A. Trin. 41 

a) Moor Fliz, between (a) Waſhington and Morden, Cro. Elix. 681. per Popham and 


570» Pl. 780. 
SC. and S. p. Cauch. 


by Poph. and 27. But if the Aſſurance is to be made at the Coſts of the Covenan- 
Fenner. tor; if an Aſſurance of Part only is required he muſt make it, but 
(o) Moor then he is diſcharged from making any Aſſurance of the Reſidue. Trin. 
570. Pl. 780. 41 El . between (b) Waſhingron and Morden, Cro. Elix. 681, per Popham 
S. C. and by and Gaud). | 
Popham and | £ a 

Fenner: In ſuch caſe there can be but one JAurance of all required without neceCity. 


28 lk che Condition of an Obligation be, That the Obligor before 
| Michaelmas ſhalt make, @c. all and every reaſonable Act and Thing, 


for aſſuring the Manor of D. to J. S. and his Heirs ; and the Obligee 


, requeſts him generally to Convey, the Obligor mult make an Aſlu- 
rance; and it thereupon the Qbligor makes. a Feottment, and the Ob- 
ligee after requeſts a Fine, the Obligee muſt acknowledge it, and ſo 
upon every Requeſt he ought to make ſeveral Aflurances, Hill. 1 Jac. 
© Moor a between (c) Puaſy and Neuſon. Nl. 44. adjudged. 
692. Pl. 938. EG 
S. C. adſudged: The condition being to do all acts, &c. to be required by the Oblige; but 
laid, if it had been to be deviſed by the bling oz his council. he ought to have ſhewed he had 


deviſed and required ſuch a particular Feoffment oz, Fine, &c. 1 Bw]nl. 84. S. C. adjudged, 
but ſeems to be only a Tranſlation of the caſe from Lelverton. | | 


| 29, If 


* 


* 
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Condition. 

209. If a Man covenants to make further Aſſurance, and to do any 
"AX or Ads, Oc. as ſhall be deviſed, Oc. and a Note of a Fine is ten- 
'dered, and he is required to acknowledge it before a Judge of Ailize ; 
he muſt acknowledge it, (e) tho' no Writ of Covenant is depending, (e) Lat. 186 
for he hath covenanted to do every AR, and (f) this Note of a Fine (f) 1 And.z6 
is an Act, and whether it be well levied, or to no Purpoſe, is not 

material: Between (g) Buulny and Curtis, Cro. Fac, 25.1. adjudged per (g) Moor 


rotam Curiam. $10, Pl. 
| 109 6. 8. C 


„ 2 OS 


—4djudged ; becauſe the Note is an act pzeparatozy foz the Fine, and the wzit of covenant may te 
> __— after; and ſo it is an ac foz further alſurance, though the wit of covenaut is not de⸗ 


pending. 1 Bulſ. 90. S. C. adjudged. 
o. If a Man covenants to make a Jointure to his Wife, within one 

Year after his Marriage, of Lands in Exgland of they early Value of 

oo l. per Annum, ultra teprizas, ſo as A. and Bj. Councellors ſhould de- 

viſe and adviſe, he mult give Notice to A. and B. what Lands he is de- 

termined to ſettle, and of what Eſtate therein he is ſeiſed. Trin. 21 Fac. 

between (h) Sir Arthur Gorge and Sir Ribert Lane. Godb. 338. adjudged ; ch) 1 Rol. 
and in Pleading, it mult be ſhewed the Lands lie in Exglaud, and ate of Rep, 333. 
the Value of 500. yearly, ultra reprizas * But it was ſaid by Ley Chief S. C. adjuds 


Juſtice (i), That if a Man is bound to make ſuch Aſſurance of Land as ged. 


7 S. ſhall adviſe, he is not bound to ſhew his Evidence, but the Ob- 9 I Rol. 
ligee muſt ſeek it out at his Peril; and then J. S. may adviſe Condi- 5 K. 44 
tionally, if he ' hath a Fee, ſuch an Aſſurance; and it a Tail, ſuch an S. P. per Ley, 
Aſſur ance; and if a Remainder over, then a Recovery. where the 

| nd is cer- 
tainly named; but he inclined it was otherways where the Land was not certainly named; 
"and Dod* agreed to the firtt caſe, but not to the ſecond. | P 


31, But if the Covenant be to make a Jointure, &c. as the Council 
of the Covenantce ſhall deviſe, he muſt give Notice to the Covenantee 
what Lands be is determined to ſettle, and he muſt inform his Council. 
(K) Trin. 21. Jac. Godb. 338. per Dodderidge. © ) Rol. 
32, If a Man aſſumes to ſea} two Inſtruments for the Aſſurance of a Rep. 333. 
Reverſion, accord ing to two Draughts between them before agreed up- - 5 FT 
on, he muſt execute them without any Tender. Mic. 13 Car. 2. be- 
tween Webb and Bettel, 1 Lev. 44. adjudged ; and that in Pleading 


they need not be ſhewed to the Court. 


33. If an Obligation be conditioned to ſeal and execute ſuch a Re- 


: leaſe as ſhall ſatisfic the Council of the Obligee, the Obligor muſt ten- 


a 
Ag 


der a Releaſe to the Council of the 'Qbligee, to know whether it will 
ſatisfie him. Mic. 25 Car. 2 between (1) Baker and Bulſtrode. 2 Lev. 95. (I) Raym. 
adjudged: And it was ſaid, it was not like the Caſe where the Condi- 282. S. C. 


| tion was to ſeal ſuch Releaſe as the Council of the Qbligee ſhould ad- adjudged. 


viſc, for there the Obligee is to procure his Council to (m) draw the 8 
Relcaſe, and then to tender it to the Qbligor to ſeal, ged ; tho' 


. 2 


Paſch. 4 Jac. 2. between Heyward and Sappy, 3 Mod. 191, 192. dub. ta- 
tur & adjornatur, ; e | 


(Q) How 


40 Condition. 


(Q) How =} in * manner it ſhall be per- 


formed, and in what not. 


(a) Poph. (a) In reſpect of the (b) Words. 


| {b) Tide | 4 ©TY-2 , 9 Eliz. 255. 4. The Condition of the obligation was, 
Th 


throughout: ar he ſhould ſufter his Leflce ko: Prars to enjoy 
-And 2 Kol. the Lond during the Term, and thar withotit trouble ok him oz 
ay 245 of any other Perſon, a Stranger enters by an elder Title, per 
"0 71 Curiam the Condition is not bzoke, becauſe this Wow ſutfer 
Abr. 30). 18 a Paſlive, and all the reſt is to be referred thereto ; but if 
FI. 1. S. C. any Pqocurement oz occaſion of Diſturbance be by the Leſſoz, his 
Executozs oz Alligns, then he hath kozkeited his obligation, 2 Ed. 
4. 2. b. per Lit. and agreed per Aſht. J am obliged that 3 
ſhall demiſe to my Son, after my Deteale, Land to the Value 
- dk 20 l. my Son is outlawed of Felony in my Like time, and after 
Fol. 426. J die, J have not kozkeited my obligation: And this Caſe 
8 agreed per Curiam, 10 Jac. my Reports, Gray and Gray: 
Where the pzincipal Point was in an Action upon the Caſe, the 
Plaintiff declared, in Conſideration that his Teſtatoz vellet permittere 
his Land to delcend to his Son, the Defendant allumed to pay him 
20 l. and he alledges that he did permit it to deſcend, not averring 
8 that it had deſcended, yet god per Curiam. Vide tuch Cale of a 
(a) 2 Rol. Covenant. (d) D. 7 Eliz. 240. 43. 
0197, 2, Ik the Condition be perfozmed in Subſtance, it is good, altho 
2 8. C. { differs in Wows; as where it is to deliver the Teſtament of 
the Teſtator, if he pleads that he hath delivered Literas Teſtamentarias 
(e) This pet ſt is good. (e) 7 Ed. 4. 3. 
ſhould bei. 3. So if the Condition is to deliver Letters Patents and he loſes 


which vide, 
b. Conan. them, and delivers an Eremplification. - (f) 17 Ed. 4 


on doll 4. (g) So if a Condition be to make a Feoftmeut, a Leaſe fo2 Years 
(f) Br. Con- AND Releaſe is a good Perko2mance : * — (kh) 17 Ed. 4. 3. 

dition 158. F. Ik the Condition be to grant the Reverſion af! tenant koz Life 

S.C. dn Pears, and he enters upon the Leſſee, and makes a Feoffment, 

ig) Ob. Lit. and the Leſſee re-enters; the Condition is perfozmed, _ fo2 the 

ch Br. Con- Effect is perfoumed. 21 Ed. 4. 39. b. an Opinion contra, and they 

dition 158. (aid it was all one, with the 0 Cale there, which was akter 

0 ruled per Curiam, as it is here; and ſo this is a good Authozity 

that it is perkozmed. 

6. It the Condition be to gibe Licence to the Obligee to carry 

Trees that he hath bought of him, oz other things if he gives him 

Licence ; pet altho' a Stranger who hath Right thereto difturbs 

hin, the Condition is perkozmed; fo2 it Oe but to the Perſon 


i) Br. Li- ok the Obligoz by the Mods. (i) 18 Ed. 4. 20. b. 
14 6 -7. But otherways it had been, ik the Wozws had. been, That 


(k) Br. Li- he Qhould have Licence, &c. Foz this extends to all Strangers. 
cence 13> (K) 18 Ed. 4. 20. b. 
8 8. zk a Man covenants to give Licence to J. Sc. and he and 


R Strangers are bound; the Condition being to perfozm, 02 cauſe 


teanſlared, © 9 be perkozmed (1) the Covenants of the Strangers, he ought to 


bur it is very Pocure the Licence, otherways it is bzoke, altho' - he gives Licence. 
dark in the (m) 18 Ed. 4. 18. b. | 
Original: 

idr. (m) Br. Condition 13. 8. * 


* 


9. 1 


3 Condition. 41 


© 9. A Condition ought to be pertozmed in Subltance; as if the 
Condition be to withdraw luch a Suit, a Dilcontinuance. thereof is 
not a, Perfounance, berauſe it dilters in Subſtance; fo2 a Retraxit 
is a Bar in another Action, and not a Dilcontinuance, 20 Ed. 4. 
dub. 

10. If a Man bargains and ſells a Manor, and covenants, That it is 
Pee from all former Bargains, Oc. and Incumbrances made by any Per- 
Jon, except the Eſtate of J. S. and ſuch Eſtates as lic hath made, as 
will determine by his Death; and J. S. after grants Part of the Manor 
for Three Lives by Copy of Court-Roll: This Grant by Copy made 
after the Bargain and Sa le, is no former Incumbrance; and though it 
does not determine by the Death of J. S. according to the Intent of 
the Exception, yet an Exception in its Nature being added to quality 
the Covenant, it ſhall not be expounded ſo as to extend it further than 
the Words. 26 Elz. between Lovel and Lattrel. Sav. 74. adjudged; 
though it was agreed, that a Grant by Copy was an Incumbrance. 

11. If an Obligation be conditioned, That the Obligor ſhall pro- 
cure a Grant of the next Avoidance of the Archdeaconry of & to be 
made to B. ſo that the Obligee, at ſuch next Avoidance, may preſent, 


ift he does procure the Grant of the next Avoidance to be made to him: 


But before the Church becomes void, the preſent Archdeacon is made 

a Biſhop, ſo that it appertains to the King to preſent; the Condition is 

broke, by reaſon ot theſe Words, (n) So that the Obligee may preſent. (n) 2 Rol. 

Hill. 29 Eliz, between (o) Bingham and Squire. 3 Leon. 15 1. adjudged. Abr. 396. 
N. 


(o) 4 Leon. 61, 62. S. C. adjudged. Goulſ. 45. S. C. and the court inclined accordingly; thoug? 
objected, the condition was become impoſſible, | 


12. If a Man leaſes for Six Years, and covenants, That if he ſhall 
de diſpoſed to leaſe the Land after the Expiration of the Term of Six 
Years, that the Leſſee ſhall have the Refuſal ;- and within the Six Years 
he leaſes (p) to another :, This is no Breach, becauſe (q) out of the 


Words of the Covenant. Tin. 21 Fac. between (r) Waterer and Moun- Kaese the 
zague. Godb. 335. adjudged by Three Judges. calein z Ral. 


8 4 | Re . this 
Leaſe was made foz 21 years, to commence immediately. (q) If A. leaſes Lands to B-foz Dir 
-pears, and covenants that he ſhall enjoy it during the Term, without Interruption, diſcharged 


* , from Tithes, and after the Six years he is ſued foz Tithes: This is a bꝛeach; foꝛ the meaning 


was. That he ſhould be freed from ſuits, and the payment of Tithes; and a ſuit after the E«- 
_— of che Term, is as pzejudicial as if befoze, Cro. Eliz. 916. 2 Brownl. 22. (r) 2 Rol. 
Rep. 332, 347- S. C. adjudged. | | 


13. If Two Men leaſe for Years, and covenant, That the Leſſee ſhall 
enjoy, free from all Incumbrances made by them; and after the Letice 
is diſturbed by J. S. to whom one of the Leſſors had made a Precedent 
Leaſe : This is a Breach; for them ſhall be taken ſeverally, and not 
Jointly only. (s) Meriten's Caſe, Lut. 161. adjudged. (s) Noy 86. 


S. C. adjud- 
ged; but the book ſeems to be much miſpꝛinted. Poph. 200. S. C. adjudged, the covenant tying 
d fo diſcharge trom Z\ncumbeances done by them, oz any other perſon. N 
14. If a Man leaſed for 9 Years, by Indenture dated 1 Jun. 16 Car. 2. 
and covenanted to ſave the Leſſee harmleſs from all Evictions during 

he Term; but this Deed was not delivered till 1 Jun. 17 Car. 2. It 
he was in Poſſeſſion, and evicted before the Delivery, this was a Breach ; 

for during the Term, ſhall be conſtrued, During the Term in Compu- (t) Foz this 
tation, and (t) not only from the Time of the Delivery of the Deed, vide under 
when it firſt commenced, in Point of Intereſt, Trin. 20 Car. 2. between Title Fairs; 
Leuis and Hillard, 1 Hd. 374. adjudged, the Conviction being laid the & Rol. Abr. 


2d Jun. 16 Car, 2. and the Defendant pleadi r 433. Pl. 2. 
1 c pleading the Deed was (u)prius 3 
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42 Condition. 


15. If A. leaſes Three gory, to B. for 41 Years, and B. covenant; 
to pull them down, and ere& Three other in their Place, ac etiam de 
tempore in tempus to maintain the Meſſuages agreed to be erected in ſuffi- 
cient Repair, ac etiam to repair the Pavements, Cc. ac etiam diſta Pre- 
miſſa & Domos ſuperinde fore erect. at the End of the Term to leave in good 
Repair; and after B. pulls down the Three Houſes, and builds Fire; 
he muſt leave them all in good Repair at the End of the Term: For 
though by the firſt Covenant he is bound only to repair, &c. the Meſ- 
ſuages agreat. fore erect. yet by the laſt Covenant he is obliged to leave in 

good Repair Domos ſuperinde erett. indefinitely, which extends to all 
Flouſes which ſhall be built upon the Premiſſes during the Term. Mich. 
(w) 2 ven. 1 Will. & Mar. between (W) Douſe and Earl. 3 Lev. 264. adjudged. 


6, 127. ; a 8 

8. C. adjudged, becauſe taken ag ſeveral covenants ; but Rokeby doubted, it 1 to him to 
be all one covenant; and that the ſubſequent matter, concerning leaving the V 

repair, muſt be reſtrained to, and under of, thoſe agreed to be built. 


nm... 


If a Man takes a Leaſe of an Houſe and Land, and covenants to 
leave the demis'd Premiſſes in good Repair at the End of the Term; 
and he erects a Meſſuage upon Part of the Land, beſides what was be- 


fore; he muſt keep or leave this in good Repair alſo. . Mich. 1 Wil. & 
Mar. 3 Lev. 265. per Cur. | | 


*. 


* att a 


— 


() Condi- 


(R) How it ſhall be performed. 
tion to pay 


Money when (a) The (b) Intent (c) ought to be performed. 
rae ing | | ' : 
. I, | bo a Sheriff arreſts a Man upon a Latitat, at the Suit of J. 8. 
Crown. iſſuing out of B. R. and lets him to Bail, and takes an Obligati- 
Sunſtal and on fo2 his Appearance, of which the Condition is, That if he appears in 
3 B. R ſuch a Day the next Term, that then the Obligation ſhall be void 
g * on and the Obligoz appears at a Day in the lame term, befoze the Way 
K. b. 840. mentioned in the Condition, at the Suit of another Pan, which is an 
(b) For this, Appearance in Law koz all Suits which ſhall be commenced againſt him 
vide. Lit. Rep. the lame term; pet becauſe this is an Appearance by a Fiction in Law, 
94,5 * 8 and not an actual Appearance at the Day, the Condition is bzoke; 
129, e koz, perhaps ik he had actually appeared, Special Bail would have 


veral A 


gu- 2 . 
ments of bar Been required. Paſch. 1 5 Jac, B. R. Sir Richard Bullar's Cale, per 
Caſe, Winch. Curiam. | 
30. — In re- Pong - | | 2 
Ape of the Words, vide Tit. condition, by what, Words it may be created. (o) But yet the Intent 
of the Condition cannot by any Averment be ſtretched further than the Words will allow. Dal. 51. 


2. Jf A. and B. ſubmit themſelves to the Award of J. S. ok all Actions, 

&c. and A. hath an Action depending againſt B. of which there is a Con- 

— —, rinuation de Termino P. uſque ad Terminum Trinitatis; and the Sub- 

7 Fol. 427. miſſion and Award are * made between P. and Trinitatis; and 

the Award is, that he ſhall retract his laid Suit: And after A. at Trinity 

Term, does not further purſue his Action, but ſuffers it to be dilcontinu⸗ 

ed: this is a good Perfo2mance of the Award; koz the Intent of rhe Ar⸗ 

| -bitrato2 was not that he ſhould make a legal Retraxir, but that he ſhould 

2 If the . not (d) pꝛoletute the Suit kurther. (e) 21 Ed. 4. 38. adjudged. 

ondition o | 

an Obligation be, not to praſecute a Suit then depending before a Day, an Entry of a Continuance 


from one Term to another is no Breach, Gray & Gray, 2 Rol. Rep. 62. Cro. Jac, 525. Iſt Pan 
523. Pl. 7. marg. (e) Br. Condition 173. S. C. ' 
" | 1 Tt 


in good 


OSS «6 * 


—_— ... — 


7 3t the Condition of an Obligation be to ffand to the Award 

J. S. who awards, that he (hall pay 20 J. to the Obligee, and he pays 
'to. the Wife of the Obligee, and the accepts it; yet this is not any 
erfoumance, without alledging moze. Hill. 32 Eliz. B. R. between 
Loud and Batte, adjudged. ee a 

© 4. It a _Leſſo2 covenants with his Leſſee fo2 Years, That it (hall 

65 lawful for the Leſſee peaceably, &c. to enjoy the Land; and ałtet 

the Leſſoz enters toztidullyp upon the Leſſee, and ouſts him ; pet this 
a Bieach of the Covenant; koz the Intent was, that he ſhould enjoy 

i without the Interruption of the Leſſoz, H. 39 Eliz. B. R. (f) Core's 


Caſe adjudged, | (f) 1 Rol, 
. | Abr. 430. 
4 | | Pl. 11. S. C. Cro. Eliz. 427. S. C. adjudged. 


J. It a Man leaſes an Houſe and Land, upon Condition, That the 
Leflee ſhall not parcel out the Land, nor any Part thereof, from the 
Houſe; and after the Leſſce leaſes the Houſe and Part of the Land 
to A. and after leaſes the Iefidue of the Land to C. this is a Beach 
of the Condition; foz by the Wiozd Parcelling, is intended a Diviſion 
d Separatien of rhe Land from rhe Boule; and if the firſt Gzant be 
not a Fozkeiture, the letond is. Hill. 41 Eliz. B. R. between (g) Curtis 


and Marſh, adjudged in a Writ of Erroz. (8) And. 
| 42, 90. S. C. 
adjudged. 1 Moor 425. S. C. adjudged, that the firſt Grant was a Breach of the Condition, becauſe 
| wery Diviſion and Severance-of the Houle and Laud is within the Words and Intent of the Con- 
tion. 


6. If a Pan makes a Feoffment in Fee to B. of all his Lands, 
and after bargains, and ſells the (h) ſame Lands to hint fo2 further (h) Naming 
Allurance; and after the Feoffoz covenants with the Feoftee to make them particu- 
ſuch kurther AlCurance of all uch Lands that he hath bargained and w/c; tp 
fold to him, as the Council of the Feoff& ſhall deviſe, and binds him g ale = 
x perfozm the Covenants: And after the Council deviſes, that he ſhall by general 
ſuffer a common Recovery, he is bound to perkozm it: Foz though he Words only. 
- Epvenanted to make an Aſſurance of all Lafids that he had bargained Cro. El. 83 3- 
Md cold, and he hath not bargained and ſold any Land, fo2 the Bar- *: 9. & & F. 
gain and Sale was void, being made after rhe Feoifment, and lo no 9 
Bargain omnino in [ſtrict Expoſition of Law; yet it is a Bargain and 
Sale in Appellation to which the Covenant ſhall have Reference. P. 
43 Eliz. B. R. between (i) Hodges and Lane, adjudged. ; : 
7. If a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, 9 8 
0 other thing belonging to the Houſe, to one who ſells Coals, noz that 8. 5. per cu- 
he himſelf will ſell Toals there; and after he leaſes all the Houſe to one riam. 
who lells Coals, he hath bzoke the Condition. M. 8 Jac. B. R. be- 
(Eween Chinſley and Bonner, Plaintiffs, and Langley Dekendant, 
»adjudged, fo2 he hath bzoke the Intent. 
8. If A. (K) enfeoffs B. upon Condition that B. ſhall make a Gift in (4) but if 
Tail to A. and his Wife, and the Heirs of their Two Bodies, Remain- the condition 
der to the right Heir of the Feoffor, and 4. dies, B. ought to make an & & bond be 
Eſtate for Lite to the Wife, () without Impeachment of Waſte, Re- Ag eb 
hmainder to the Heirs of A. (m) for the Eſtate ſhall be made as near the à day, — 
Intent of the Condition as it can be. Lit. Sect. 35 2. Co. Lit. 219. a. b. 7 49 the 
not bound to enfeoff the other. N. Bendl. 35. per Mountague, chief Juſtice: but foz ths vide 
Eaton & Buller, Palm. 552, 553- &c. 1 Jon. 180. Abr.1 Rol. 451. Pl. 15. () And pet if the wire 
"Accepts the eſtate foz Lite, without this clauſe, it is good, becauſe the efate fo2 Life is the ſu⸗⸗ 
Kante of the Gzant, &c. Co. Lit. 219. b. (um) Co. Lit. 219. b. Two like caſes. 


05 


9. If A. enfcoffs B. upon Condition that if A Within a Month after 
dhe Death of B. ſhall pay 100 Marks to the Heirs, Exccutors, or Ad- 
pamutkators, or B. then the Feoſhmer.t ſhall be void; and B. e bets C 
1 dies; and after it is agreed between A. aud the Hells of B. Tha A. 
* ſhall 


Condition. 

, — — — — — — 
ſhall pay but 3 2. of the 100 Marks; but that in Appearance, and for 
the better Pertormance of the Condition, the Whole ſhall be paid to 
the Heir, and after repaid to A. which is done accordingly : This is 
not a good Performance of the Condition; for the Eſtate ſhall not be 
diveſted out of the Aſſignee, without an effectual and real Payment: 
But this Payment was guided by the Precedent Agreement. Mich. 

(n)Cor. Eliz. 39 C40 Eliz. between Goodal and Wiat. (n) 5 Co. 95. b. 96. a. 


33, 384. : | | 
4 & 2djudged. Moor 708. Pl. 989. S. C. adjudged. Goulſ. 179. S. C. adjudged. Poph. 99, 109, 
S. C. adjudged, Co. Lit. 209. b. S. C. Godb. 299. S. C. cited. P | 


(o) Moor 10. (o) If A. is bound to B. in an (p) Obligation, conditioned that 
709- Pl. 989. A. ſhall deliver to B. before ſuch a Day an Obligation in which B. is 
Ne Wr bound to A. if A. ſues B. upon the Obligation, and recovers, and after, 
S. P. cited. before the Day, delivers it to B. This is no Performance of the Condi- 
arguend. Er tion; for notwithſtanding the Delivery of the Obligation, he may 
vid. 1 Leon. take Benefit of the Judgment, and ſo the Intent of the Condition is not 


95 + bin- performed. Trin. 24 Elix. Cre, Elix. 7. adjudged per totam Curiam. 


ſon and Aunts like point in caſe of a covenant. 1 Syd. 48. adjudged. Raym. 25. appears to be ad- 
mitted, 1 Reb. 103. 118, adjudged, So in caſe of a pzomiſe. 1 Rol. Abr. 448. Pl. 1. 


(pp) Cre. El. II: (pp) If the Condition of an Obligation be, that the Obligor ſhall 


7. S. P. ad permit his Wife to make a Will, and to diſpoſe in Legacies of any Sum 


judged. not exceeding 502/. and that he will pay what ſhe ſo appoints to be 


(q)1 Rol. paid: This is a good Condition; for though tlie Feme Covert (q) can- | 


Abr. 608. not in Strictueſs of Law make a Will of the Goods of her Husband, 
a yet ſhe may make ſuch a Will or Diſpoſition (r) within the Intent of 
Notes there. the Condition that the Obligor muſt perform. Mich. 5 Car. between 
(r) So ik Marriot and Kinſman. Cre. Car. 219. adjudged. 


Leſſee fo . 

years covenants for him and his Aſſigns to pay the Rent ſo loug as he continues the poſſeſſion, 
and after aſſigns, and the 1 continues tie polleſ don, &c. he muu pap the Rent after in 
Canc. stil. 407. adjudyed niſi. | 


If A. (being a common Brewer) covenants, That B. ſhall have Seven 
Parts of all his Grains made in his Brewhoulc for Seven Years; and at- 
ter A. puts in great Quantities of Hops into his Malt, of which the 
Grains were made, by Means whereof the Grains are ſpoil'd: This is 
a Breach, becauſe in all Contracts, the Intention of the Parties is to be 
conſidered ; and here it was the Intention ot the Parties, that B. ſhould 
have the Grains for the Uſe of his Cattle, and they will not eat them 
(% 2 Jon, When Hops are put into them, Paſch. 34 Car. 2. between (s) Griffith 
191, 192, and Goodland. Raym. 464 adjudged. | | 
S. C. adjud- 
ged, (though objected, caſe would lie, and not covenant, for that was perfozmed by the Delivery 
or the Grains; he Bee ſhewing foz a bzeach, That the Defendant had, ſubdole & callide | 


to deceive the pla of the benefit of the covenant, mixed Yops with his malt, by which he had 
Diſabled himſelf to perfozm the Intent of the agreement. r 


So if I covenant to deliver ſo many Yards of Cloth, and I cut it in 

Picces, and then deliver it: This is a Breach ; for the Law regards the | 

0 Tf the (t) real and faithful Performance of Contracts, and diſcountenances all 

condition of ſuch Acts as are done in Fraudem Legis, Paſch. 34 Car, 2. Raym. 464. 
a bond be to per Car. 

pay 50l. 


Theugh it is not ſaid of money, yet it muſt be ſo intended; and the Dbligee cannot tender 5- 
pound weight of Stone. 1 Syd. 151. ſaidbyTwiſden, that he remembzed it to have been adjuo- 
ged. but if a man covenants, that his Son, then infra annos nubiles, ſhall marry the Daughter 
of B. berozeſuch a day, and he marries her accozdingly ; but at the age of conſent diſagrees to 
the marriage, yet is the covenant perfozmed ; foz it was a marriage, though ſubject to be defeated 
by diſagreement ; and no other could be had within the Time, Ow. 25. adjudged, 
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What ſhall be ſaid a (a) Performance, and ꝙ Lit Rep. 
z 105, 128, 
what a Forfeiture. Le. vice the 


ſevcral Ar- 
guments of 


If the Condition of a feoffinent be to enfecoff J. S. if he enfeoffs char Cale at 
1 ]. S. and two others, this is no god Perkozmante, bur the Ton large. 
tion is bzoke. (b) 21 Afl. 28. (b) Br. Con- 
2. Ik the Condition be, That whereas B. hath bound himlelf Ap- 478 107. 
Mentice to the (bb) Obligoz fox Seven Bears : Ik the Obligoz retain, % |, 
ep and, employ, the laid Appzentice in his own Houle and Service, in Original, 
the Art of Surgery, during the Term, the ©bligation ſhall be void; here, and in 
and alter the Obligoz ſends the Appꝛentite in a Uoyage to the Eaſt Indies other Pars 
the Company of other expert Surgeons, the better to learn the ſaid 9“ this 3 
ir This is a Beach of the Condition ; though by the Condition he 7 * 
not reſtrained from lending his Appzentice into other Places about 
bs Curcs, yet he ought * always to be of his Vouchold, going and x01. 428. 
returning, and in his Service, and not put over to any other; fo! the 
Putting an Appzentice to another, is a great Truſt foz his Diet, ought to be 
Health, and Safety: And generally a Man cannot compel bis Appzen: 2Þ!igor. ad 


tite to go our of the Realm, if it be not exprelly agreed, oz the Nature vip arg 


3 the Appzenticcſhip impoz s it, as if he be bound Appzentice to a eq. 


Merchant Adventurer, oz Sailoz. Hobart's Reporrs 181. between 


(c) Co vetre and Wood hall, adjudged, (e) Fol. 
52 | | 134. S. C. 


12 1 Rol. Abr. 445. Pl. 1, 3, 3. S. C. 


3. Jf a Wan ſeiled in Fee of Lands, leaſes it fo2 Years, and the 
— Felice covenants to render the Poſſeſſion to the Lelloz, his Heirs, and 
Aſſigns, at the End of the Term, upon Requeſt; and atter the Leſſo2 
aſſigns over the Keverfion to Two, and One of them, at the End of 
the term, comes to the Lelſee, and demands the Deliverance of the Pol- 
Raon: though the other never demanded the Poſſeſſion, pet by this 
Deriand by one only, he is bound to render the Poſſeſſion, otherwiſeſhe 


heath kozkeited his Covenant; fo2 the Demand of one Joint-tenant is 


Wificient ko; (d) both, Paſch. 16 Jac. B. R. between (c) Linghen and (dy So if 
Fayn, adjudged. two enter 


| into a Sta- 
tate, which is defeaſanced, that the Two ſhall make an Aſſurance, and One refuſes: This is 2' 


Breach as ro both. Moor 555+ PI. 251. (e) Cro. Jac. 476. S. C. adjudged, the Iſſue being joined 
that both did nat requeſt, it was found, that one of them did requeſt, j& c. Bridg. 128, 129. S. C. 
adjudged. Godb. 272. S. C. adjudged, 


4. If an Obligation be conditioned, That the Obligor ſhall repair, 
fſuſtain and amend, a Meſſuage during his Term, and leave it in ſuffici- 
—ent Repairs at the end thereof: If the Timber of a Bake-houſe, Part 
thereof, is ſo rotten that it cannot be repaired nor ſuſtained, if the O- 
—Sligor pulls it down, and builds it again, yet he cannot plead this in 
Hicharge of his Obligation; for though the Condition may be impoſ- 
ible, yet the Obligation is good. Trin. 3 1 Eli. between (H) Mood and () 2 Leon. 


| 189. S. C. 
adjudged ; 


Avery. Sav. 96, 97. adjudged. 
. and a Diverſity taken where a an is charged by his own It, and where by Ad if Law, 
. If a Man makes a Feoftment in Fee of Lands in Five Counties, 
upon Condition to reaſſure: If the Reaſſurance is made of the Lands in 
dur Counties, but not in the Fifth, the Condition is broke, for the 
Lands in that County only. Tin. 14. Fac, between the King and Hu- 


ard. Tin. 14 Jac. Moor. $23, PI. 1112, by Coke Chief Juſtice 4 
823. Pl. by Coke Chief Juſtice de B. R. 
Hebert Chief Juſtice de B. and Egerton Chancellor. 226 


6. King 
4 


4 7 _ 
* © 5%. % 

1 8 +. 
A 
— p + op 
7 


l x” 
£3 
* 
3 
7 
"#18 
LAS . 
r 
75 
x 
"FH 


% 

= 

-tþ >» 
<rx* 

1 

# 
> K 5 
N 4.7 
* 
K 


——_— — * — 
——_—— 


46 Condition. 
6. King Henry VIII. granted Lands to A. and his Heirs; provided 
that he and they, pe petuis futuris temporibus invenirent &. ſuſtinerent duo 
Capellanos in Ecclefia parochiali de NM. ad crandum pro Anima H. 8. his Hcirs 
and Succeſſors, & ad celebranda divina Servitia, & Curam Animarum Paro- 
chianorum; and A. conveyed the Lands to B. and his Heits, who ap- 
pointed Two Chaplains, one of which was not reſident, but neglected 
his Duty: This is a Breach, for the Eſtate was tied with the Condition, 
into whoſe Hands ſoever it came, and B. ought not only to have found 
Chaplains, but allo to have taken Care that they had been ſuch as 
would have done their Duty. Trin. 4 Car. between the King and 
Brockham. Lit, Rep. 94, 105, 128, Cc. adjudged by all the Barons of 
the Exchequer, upon an Information of Intruſion, after thE Matter 
was fully and at large debated. | 
7. It Two Men, upon Sale of their Wives Lands, covenant, That 
they and their Wives have good Right to convey Lands, and to make 
further Aſſurance : If one of the Women is under Age, this is a Breach; 


for ſhe hath not Power to convey the Eſtate according to the Covenant. 
Paſch. 34. Car. 2. between Naſh and Aſton. 2 Jon. 195. adjudged. 


—_—— 


(T) What ſhall be ſaid a Performance. 


(a) 2 Tnſt, 1. TF (a) a Pan leaſes fo2 Life, upon Condition, That the Lellce 
145. S. pP. ſhall not do any Waſte ; and atrer the , Lellee ſuffers the Boule 
Ow. 92,93. to fall for Want of Covering and Reparation, which is not any Act ot 
S. P. adjud- Doing, but a Permiſſion ; pet it ſeems that the Condition is b2oke; 
ged. fo2 the Wows are any Waſte, and ſuch Waſte is within the Sta. 
tue of Glouceſter, which peaks of doing of Wiafte : And it leems, that 
the Permiſſion ef the Houſe to fall, may p:operty be ſaid a doing of 
Waſte, which is a collateral Thing; which is but as much as if he 
had ſaid, if he had difinherited him. D. 11 Eliz. 281. 21. but quere. 
1) 1 Lec (b) Ik a Pan leaſes Land, upon Condition, That the Leſſee (hal! 
24 © Pe not do Waſte; and after, a (c) Stranger docs Waſte ; yet this is 
4 Leon. 39. not any Forfeiture, becauſe a Condition thall be taken ſtriadly. Paſch. 


S. p. per cu- 44 Eliz. B. R. between Baſpoole and Longe, by Ther Juſtices, 

Ham. 

(c) So if the Condition of an Obligation be, That I ſhall not continue ſuch an Action, and my 
Attorney without my Privity continues it: This is no Breach. Cro Jac. 525. per Dodderidge and 
 Foughton, 2 Rol. Rep. 63. by Mountague and Moughton, con. Dod, who ſaid, the Act of 
my Attorney is my own Act. | | we Sc 


3. if a Man makes a Feoffment in Fee, reſerving Rent, upon 


Condition, That if the Bent be behind, and no Diſtreſs to be kourd 75 


. upon the Pzemilleg, to re⸗enter: Ik the Kent be behind, and no Dil⸗ 
treſs but a Cupboard in a Houſe lock'd, fo that the Feotkoz cannot 
tome at it, this is a Fozkeiture; fo2 when the Place is not open 0 
the Diſtrels, it is all one as if there had been no ilfreſs ' there. 
Mich. 3 f, 32. Eliz. B. R. per Wray, upon a Special Uerdic, 

4. A. made a Feoftment in Fee to the Uſe of himſelf and his Heirs, 
and 21 H. S. deviſed the Uſe to B. his younger Son, and the Heirs Male 
ok his Body, Remainder to C. his Eldeſt Son, in Fee; provided B. or 
( Mhat any of his Ifſue, ſhould not diſcontinue or (d) alien, but only to make 

Kd) Why , y 
{hall be ſaid a Jointure for a Wife; and B. after the Statute of 27 H. 8. leaſed ot 
an Aliena⸗ Three Lives, purſuant to the Statute of 32 H. 8. and after levicd 2 
| Lene Fine ſur mk de come ceo, &c. with Proclamations to the Uſe ot 
13: himſelf and his Wife, and the Heirs Males of their Two 1 8 the 
. email” 


. 
j 
E » 


Z Condition. 


— 


nder to himſelf in Tail Male, the Remainder to the right Heir 
Sf 4. This was a Breach of the Condition, for he might have made an 
Sndefeaſible Jointure by Fine Jur Grant N Render : But by this Fine, 
the Tail created by the Deviſe is dock d; and if he had Iſſue by a 
Former Wife, they ſhould not inherit. Mich. 28 Eliz. between (ff) Rud- (e) gav. 56 
„. , . ” . . * 
Ward and Miller. 1 Leon. 298. adjudged, though it was averted this 35. S. C. an- 
Fi was levied to make a Jointure to his Wife. | judaed be- 


1 cauſe other 
Uſes are limited by the Fine than what were befoze, viz. the Fer is limited to the Le1rs oc A. 
whereas it was befoze limited to C. in Fee, 


F. If a Man deviſes Lands in Tail, upon Condition the Deviſee ſhall 
"Hot give or grant the Premiſes otherwiſe than by Leaſe, for any Num- 
per of Years, determinable upon the Death of any Three Perſons to be 
mamed in the Leaſes, and he leaſes for 10090 Years, Oc. This is no 
Breach. (g) becauſe it determines by his Death. Trin. 2 Jac. be- ©) Andeid 
tween (h) Loves and Goddard. Cro. Jac. 61, 62. by Daniel and Walm- (S, Jac, * 5 
; but Warberton contra, becauſe by the Words of the Condition, the (h) Moor 
Limitation ought to be by expreſs Words in the Deed. 77 — wy 7 


per totam Curiam, contra Warberton : and all the other Juſtices held, that inaſmuch as the de- 
Via is party to the Leaſe, the very wozds of the conditition are ſatisfied. | +5 0 


pO — 
— 


. (V) Condition broke. 
| (a) What Act ſhall be ſaid a Forfeiture. (a) A Wo- 


man CcOve- 


. IF there be Leſſee fo2 Pears, upon Condition not to deviſe it to do f AR 
Ty any Body but only to his Sons oz Daughters, and he deviſes 


| to diſconti- 
it to a (b) Stranger, and dies, and his Executo2 never conſents to nue or coun- 


the Oevile, pet this is a Foxfeiture, becauſe he hath (c) done all (d) that RR an 7. 
was in his Power to pals it by the Will ; and this puts it in the Power wat ou 
| ge an CExecuto? to execute it. Trin. 3 Jac. B. R. between (e) Burton 


5 marries, per 
and Horton, by Thee againſt One. quod, Ag 
* 8 : This 1s a. 
Breach. Goulſ. 59. (b) So if he deviſes to his Executors, and they accept the ſame only as Exe. 
4 Futors. 3 Leon. 67. 4 Leon. 5. (c) Q. if extended upon a Judgment or Recognizance againſt 
him. 1 And. 124. 3 Leon. 3. (d) Secus, if he deviles it, if the Leſſor will aſſent; for there 


nothing paſſes till the Aſſent of the Leſſor obtained. Cro El. 60, (e) Cro. Jac. 7 S Cut 
f $. P. by Three Judges againſt One. Jac. 74, 75 C 


A. 


— 


2. So if ſuch Leflee deviſes the Term to his Executo2 fo2 Payment 
F his Debts, (as it ſeems it is to be intended ro make the Deviſe 
- — = Woid; ) Though this Deviſe is void, becauſe rhe Law had veſted it — 
; In him fo2 the * lame Cauſe, yet inalmuch as he hath done his Endeavour * Fol. 429. 
| &@ pals it by the. Deviſe, this is a Fozfeiture, Trin. 3 Jac. B. R. i 
Burton and Horton's Caſe held by Three. | 
Dee) 2. 3f Leſſee foz Wears, (g) upon Condition not to allen (0, late. 
About the Allent of the Lefſoz, makes his Exetutoz, and (h) Os wel chss 


| Wit | e 
5 piles it to him, and the Executoz enters (i) generally, the Te⸗ beef 1 


Nato; not being indebred to amg Bode : This is a Fozkeiture of there are tvo 
4 Pl. 2. : 
0 (g) But per Stil. 483. a Deviſe is no Breach of ſuch Covenant. (h) Where a Deviſe ſhall be a 
rk Breach of a Condition not to alien. Dyer 45. b. Taunton's Caſe. Ow. 14. Cro. El. 330. Goull. 
n 99. 184. Poph. 106, et vid. Cro. El. 60. — So where the Condition is, That the Leſſee ſhall not 
lien during his, Life, and he deviſes it; for the Deviſee ſhall be ſaid by Aſſigument made by 
& / thc Deviſor in his Life-rime, Dyer 45. b. (i) 1 Rol. Abr. 61 9. Pl, z. | | 
* 


the 


e 
* 


f 


„ _—_ 


48 Condition. 
(40 "I El. the Condition, P. 43 El. B. R. between (k) Dumpere and Simms, agreed 
* 815, 816. per Curiam, 


38 
by Gundy ; but che other Juſtices ſpoke not to it. 4 Co. 119. b. S. P. appears. 


* ö 
- 3, Ik there be a Gzantee ok a Reverſion, upon Condition net to 
- grant it over to J. S. and he grants the Reverſion to ]. S. by his Deed: 
Though the Leflee never artozns, yet this is a Fozkeiture, becauſe he 
hath done his Endeavour to grant it, and put it in the Power of a 
may; to perfect it, Tr. 3 Jac. B. R. in Burton and Horton's Caſe, 

ber Thee. - | | 
' 4. 3f Leſſee fox Years covenants not to aſſign it, by which it may 
come to J. S. and obliges himſelf to perfoum Covenants ; and after he 
alſigns it to J. D. This bzeaks the Condition, inaſmuch as by this 
Means it may come to J. S. Tr. 13 Ja, B. between Cumin and Richard- 

{on, per Curiam. 

| F. If rhe Condition of an obligation be, That he ſhall not be aiding 
(1) This is and alliſting to E. in any Action to be pꝛoletuted againſt L. the (I) Obli⸗ 
Obligor in gte; and akter the obligo2 joins in a Writ of Erroz with E. and ano: 
the Original, ther againſt L. upon a Judgment in Treſpaſs againſt them Three, 
and ſo 18 which is apparently erronious : This is not any Bycach of the Condi⸗ 
Pe: 3, ton, fo2 this is not (m) pzoperly an Action, but a Suit to diſcharge 
a) '& Part bimlelk of a toztious Judgment, in which they ought all to join. II. 


x. Pl. 1. 17 Ja. B. between (n) Lambe and Tomſon, dubitatur. 
(n) Hob. | 
304. S. C. adjudged. Hut. 40. S. C. adjudged. 


4 


* 


6. If a Pan leaſes fo2 Pars, and covenants with the Leſlre, That 


he thall enjoy it without any lawful Interruption by the Lelloz, oz any 
claiming under him; and alſo covenants, That the Land ſhall remain 
and continue to the Leflee and his Alligns, of the clear yearly Walue 
of 20 1- over all Kepzizes during the Term; and afrer the Leſſo? 
enters upon the Leſſee and ouſts him roztiofly, and takes the P2ofits 


fo2 leveral Pears, lo that it docs not continue to the Leſſee of ans 


Qalue, fo: the Leflo2 too P2ofits; he hach bzoke his Covenant; fo! 

though the Leſſee may have an Action fo2 the Interruption upon ano⸗ 

ther Covenant, pet by the Special Wiozds he hath covenanted, That the 

Land thall continue to the Leſſee of ſuch a value; and ſo the Leſſee 

may have his Action upon one Covenant o2 the other: And it ſhall not 

be intended, that the Covenant was made to the Intent to warrant the 

* expꝛelly covenanted, that it ſhall continue to the Leſſee of this value. 

(o) 1 Jon. Trin. 11 Car. B. R. between (o) Cave and Brooksby, adjudged upon 

360. 8. O. Demurrer per totam Curiam, preter Brampſton, who doubted thereof; 

adjudged. » put there the firlt Covenant did not appear in the Pleading, fox this was 

| not pleaded ; but the Court, ut ſupra, delivered their opinion as if it 
had been pleaded, Intratur. P. 11. Car. Rot. 265. 

7. Jf A. lcaſes Lands to B. foz Years by Indenture, and co 
venants, that B. ſhall enjoy the Land peaceably and quietiy to 
his own ule, accozding to the Intent ok the Jndenture, without 

(p) so if . any (p) lawful Jmpediment, Suir, Diſturbance, Ejection, Con- 
the Cove- tradiction, Poleſtation, Charge, Jncumbzance, oz Denial of thc 
nant be, laid A. and after A, enters on B. and diſtrubs him in the ta- 
Tode hen king ol the Pofits, withour any lawful title but as a Crrl. 
lawfully en- paller: This is not any Beach of the Covenant, becauſe it is 
joy the expzelly limited that he | ſhall enjoy it without any (awful Diſtur- 


. Land with- 
out Impediment, Diſturbance, .&c. Vaugh. 124. 


bance, 


Land to book this value generally, and not to the Lelſee, when it is 


\ 
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| Condition. 49 


— 


bance and ſo a Diſturbante by Tozt is out of the Covenant. Mich. 
Car. B. R. between Davie and Sacheverel, per Curiam, adjudged _—4__.. 
en a Demurrer, in an Action of Debt, upon an Obligation; “ the Fol. 430. 
Condition whereof was fox the Perfozmance of the Covenanig of an 7 
Indenture. Jztratur, II. 11 Car. B. R. Rot. 437. 7 . 
8. It the Condition of an Obligation be to ſave the Obligee harm- 
leſs of and concerning the Will ot J. S. and of all Legacics given by 
he ſame Will, and after he is ſued in Charcery as Adiminitcatoz, and 
there conſtrained to pay a Legacy due by the lame Mill: this is a Bzeach 
che Condition, though the Suit and Decree be in a Court of Equity. 
M. 10 Ja. B. R. between Dowtie and Fawne, per Curiam. 
9. It the Parſon aſſumes to the Pariſhoner, in Conlideratfon, &c. 
that he ſhall be diſcharged of the Tithes of his Lands, and akter lues 
him in the Cccleſiaſtical Court foz theſe Tithes : This Suit, though he 
es not there compel him to pay the Tithes, is a B2cach of the Ailumpſit. 
N. 10 Ja. B. R. between Brown and Kinman. 
6 10. It Leſlee oz Years alligns it to J S. and akter aſſigns it to 
. anv covenants with J. D. that he 1s poſſeſted of the Term, and 
hat J. D. ſhall enjoy it, and ſhall be ſaved harmleſs of all Zncumbrances 
P done by him; the firſt Alügnment is not any Seach of the Covenant 
bpbeloze Entry made by J. S. no2 any Diſturbance of the Poſſeſſion of 
6 D. M. 8 Ja. B. between Lamme and Sir Lewis Treſham, per 
ur am. 
11. (q) It the Leſſoz covenants with his Leſſee fo2 Veazs, That it (q) Cro. Jac, 
Mall be lawful for the Leſice peaceably, &c. to enjoy the Land, and 383. S. P. ad- 
aftcr the Lelloz enters toztioully upon the Lellee, and cuſts him: This is judged; & 
a Beach of the Covenant ; koz the Intent was, That he ould enjoy it vid. Winch. 
without the Interruption of the Leſſoz. H. 39 El. B. R. (r) Core's 0 1 Rol 
Caſe adjudged : 1 So it would have been, though the Wow peaccably Abr. 427. 
Had not been with n the Covenant. Hob. 49. 20 H. 7.12.6 E. 3. 4. „ 
12. (s) If the Lelloz Covenants with his Leſſee, That he ſhall have Cro. El. 544- 
und enjoy the Land quiete & pacifice, ſine Evictione & (t) Interrup- S. "x adjud- 
_ More alicujus Perſonæ, and afrer a Stranger enters by Tozt; pet this 55 3 
| a Beach of the Condition, becauſe the Covenant is, That he ſþall not ,,. like ; 
"be interrupted in his Poſſeſſion. (u) D 16 El. 328.8. Point. God b. 


| = | * . 48. 
(t) 2 Vent. 62. S. C. cited; and ſaid, this Caſe ſeems to be determined upon thefe Words. 


W <8 35. C. cited and allowed. Vaugh. 120, 121. S. C. cited, and the Authority of it 
ied. 


13. So if the Covenant be, that th@#Leſſo2 hall ſave harmleſs the 
-Lellee, concerning the Pꝛemiſles, and Pzofits rhereof to be received, 
againſt J. S. Parton ok D. It J. S. after ejecs the Leſſee without 


Title, the Covenant is bzoke. Hobart's Reports 49. cited. H. i 
(w) Foſtcr's Caſe, adjudged, ſite — 


(w) Cro. El. 


. g 213. S. C. 
N adjudged, becanſe the Covenant is to ſave harmleſs againſt a certain Perſon ; ſecus if to ſave 


harmleſs againſt all Perſons, Ow. 100. S. C. adjudged. 1 Leon. 324. S. C. adjndged. Hob. 
Ci. cited to be adjudged, becauſe it was to ſave harmleſs againſt a Perſon Paws. hy Vaugh. . 


3322 and the Diverlity queſtioned, and ſaid, that it appears at the End of the Caſe in 
oke, that the Court was of Opinion that the Entry of. J. S. was lawful, the Leaſe being of 


t he ReQtory of D. & Vid, 2 Ley. 37. s 


*. 
# 
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14. If 


. 
. 
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50 | Condition. 


14. If rhe Leltoz covenants with his Lefſee, quod ipſe haberct 
coccuparet, & gauderet, the Land demiled, and afrec a Stranger enterg 
(*) Where it (z) by Tozt, and ejecs him: this is not any Bzeach of che Covenant, 


pr ney es toz the Law will not conſtrue this Covenant to extend to toztious At 


Cuch Stranger Without an expzels Covenant. Hobert's Reports, (y) Tiſdel and 
had or other-- Sit William Eſſex, 48. adjudged. 
ways it will i 1 775 
be intended by Tort. Cro. Eliz. 437, 916, 917. Cro. Car. 1. Stil. 67. All. 19. Vaugh. 118, 119 Cc. 
Neman and Foſter. 1 Mod. 101. 3 Keb. 246. Chantflower and Pinſely, Cro. El. 914 ad jud ged. 
Yelv. zo adjudged. Noy. 50. adjudged. Vaugh. 12 1. cited. Dal. 1 10. Moor 185. Pl. 33 1. Other wa 
it the Covenant be only to ſave harmleſs as to the Poſſoſſion, Gaegoꝛp and Majoz 2 Lev. 194. ad jud. 
ed; but in 2 Mod. 213. in the Caſe of Gzeg. and Pa ſoz. which ſeems to be the S. C. it was ſaid, 
ſudgment was given becauſe after Verdict; and the Plaintiff had ſet forth, that the Diſturber cecove- 
red per Jubicium Curie; et vid. 2 Vent. 46. The Want thereof not helped after Verdict upon 
the general, or upon a collateral lſſue, Nokes and James, 4 Co. So. ad jud ged. Cro. El. 6 7 5. ad jud. 


ged. Vaugh. 22. cited. bzocking and cham, Cro. Iac. 435. Vaugh. 12 l. cited. So Cro. Jac. 3 15. 444. ad jud. 


, Bed. 3 Mod.135. L. uod J. S. habens legale Titulum intravit &. contra Fozmam conventions 
15 not ſufficient, for he may have Title under the Plaintiff himſelf. Ulœtton and ele, i Mod. 60, 
290. adjudged. 2 Saund. 17 7,18 f. adjudged; and that if J. S. claimed ander the Plantiff himſelf, the 


Defendant might give it in Evidence upon non t jecit. &c. 1 Syd. 466. ad judged. 1 Lev.z01.adj d 


g-d.z Keb. 684.703 &c.2 Vent. 62.5. C. cited. But habens. Jus virtute Tituli ct inde fact, bet«r. 
tue Conveyance to or Covenant with the Plaintiff, intravit, &c. is well enough, for the Plainritt 1; 
a Stranger to his Title. {zone and Newton, 2 Lev. 37. adjudged. 1 Vent. 184 adjornatur. 2 Kc, 
$78.3 Reb. t. adjudged; and like Caſe cited. Buckly and Tifilhams, 3 Lev.325 adjudged. though 
rot ſhewed.. from whom he derived his Title. 2 Vent. 61, 62. adjudged bet cen Raſhly and 


Tuuliams. (y) Hob. Fol. 34, 35. S. C. adjudged. Moor $61. Pl. 1183. S. C. adjudged ; and tha 


tiere was a Dive:fity wheie the Breach is alledged in the Entry of the Leſſor and where obi! 


.Erranger; and that in the lat Caſe alſo there is a Diveiſity where the Action is brought upon th: 
Cavenant in Law, and where upon an expreſs Covenant. i Erownl. 23. S. C. ad jud ged. 3 Hulſ. 204.8 

1 Rol. Rep. 397. S. C. But as to this Point, the two laſt Books are not clear; and it is ſaid therein. 
that Judgment was given for the Plaintiff, though he alledged ouly quod conatus fuit to enter, a: 
vas hinder'd by Strangers; & WD, Vaugh. 119. Vaugh. 120. S. C. cited. 


3 15. (2) If the Leſſoz covenants with his Leſſee koz Years, Thu 
271. c toint he quietip and praccably Call enjoy the Land, without the Impedimen 
rer Dier; and Diſturbance of the Lelloz, &c. and akter the Lelloz exhibirs 
but this Caſe Bill in Chancery againſt the Lelſee, luppoüng this Leaſe was mat: 
of Leon. be- in Truſt ko; certain Purpoſes ; but there it is decreed againſt the Leſſo! 
me ere. 7% ehis is not any Beach of the Covenant, becaule the Chancery hath 10. 
7.1 thing to do to meddle with the (a) Poſſeſſion, but only with the Per{ 
Suit being by and this Suit lands with the Covenant, ſcilicet, the truſt. Ir. 12) 
2 Stranger, between (b) Selby and Saute, adjudged, e 

the Lellce 

could not be deſtuibed thereby. Ray m. 370. like Point debated. (a). So if the Leſſor exhib): 
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a Bill in chancery againſt the Leſſee, to reFain his committing Waſte, and this is diſmib. f 


wich Coſt: This is no Breach, becauſe this Suit does not relate to his Title or Poſſcfho: 
2 Vent. 213, 214. adjudged. (b) Moor. 859. Pl. 1179. S. C. adjudged. 1 Brownl. 23. S. 
adjudged. Raym. 31. S. C. cited; and ſaid, that by. the Reco:d it ſelf, Ulinch. Entr. 116 
it appea:'s, Judgment was given for the Plaintiff ; and Winch. was one of the Judges that gar 
the Judgment, and fo muſt know better than any Reporter of the Cafe. 


| 16. Ik a Man deviſes Lands, upon Condition that ik he does ti 
(c) But the (e) permit the Exetutozs af F. to take the Goods that then were int 
Condition of. Houle, the Eſtate ſhould be void, &c. a (d) Denial by Parol ig not 8! 
Bond being Bztach of the Proviſo ;. but it ought to be an Act done, as the {hit 
a 33 ting the Dar agarnſt the Executozs, ez laying his Hands upon then 
N them, oz ſuch like Aas; ſo that, by reaſon of any ſuch Ad,“ 
A Fol. 47. did not * permit them to take oz carry the ſaid Goods accozding to ti] 
— — Proviſo. Co. 8. (e) Francis 91. reſolved, 
Ay to take, a 
cap, and carry à way Corn: Coming upon the Land with Staves, and prohibiting the Oblige⸗ 


: by Woid, 1 And. 131. was adjidged a Breach. (d) 1 Jon. 169. kt vid. 1 Rol. Abr. 434. II. 1 


+1 Bull. 139. (e) 2 Brownl. 27. S. C. adjudged. 


17. It A. and B. are Erecuto2s of C. who was a Freeman 
London, and A. upon the Marriage cf E. the Daughter cf C. p 
Lena“ 


* 


| 


Wk 


— 4 


2. and the Church beconffling void, A. offers to join with C. in the pre- 


© Condition. 


Scnonts with F. who is to marry with E. quod licitum toret prefato 
I. de tempore in tempus polt maritagium præd' videre & perſcru- 
re omnes tales compotos qui tangerent the Eſtate of C. the teſtatoz, 
p which he may lee what Poney became due to be paid to E. In this 
Fate, ik B. the other Executo2 hath any Accounts which concern the 
Did Eſtate of rhe teſtatoz, and F. requires A. and B. to lee and [earch 
Ie ſaid Accounts, and B. refuſes to permit him to do it; but A. lays 
The docs not deny to do it, pct A. hath broke the Covenant; fo2 by this 
Covenant he hath undertaken koz B. and all other Strangers, who have 
Any ſuch Accounts, that they will permit F. to lee and [earch koz the 


Taufe afozeſaio, by fozte of the Words of the Covenant licirum forer 


prefato F. Hill. S Car. B. R. between Roberts and Willamor, adjudged, 
per Curiam, upon Pemurrer. Intratur Mich. 8 Car. Rot. 492. 


18. If « Parſon leaſes his Rectory for Years, and covenants, That 
the Leſſee ſhall have and enjoy it during the Term without Expulſion, 
or any thing to be dore by the Leſſor; and after, for not reading the 
Articles, he is, ipſo failo, deprived, by the Statute 13 Elix. and the Pa- 


tron preſents another, who ouſts the Leſſee: This is no Breach, tor he # 


was not. ouſted by reaſon of any Act done by the Leitor, but for a 
ta) Nonfcaſance, and ſo jt is out ot the compaſs of the Covenant. (a) But if 


Paſch. 19 Elix. 4 Leon. 39. adjudged. Leſſee fo2 
Nears ren- 


*Dzing rent, vith a cenditien of re-entry fox nenpeyment, leaſes part foz a leſs Term, nd 


covenants, that his Leſſee ſhall enjoy withcut impeachment? of Him, oz of any other occaſioned 
by his impediment, means, p2ocurement, oz conſent, and after he neglects to pay his rent, 
upon which the firſt Leſſoz enters, &c. this is a bzeach. 1 Bulſ. 182, 183. adjudged, 


19. If A. grants the next Avoidance of a Church to B. and C. and A. 
becomes bound to C. in an Obligation, That he ſhall enjoy the ſaid 
Preſcntment without the Claim of 4. and atter B. grants his Interelt to 


Fenting: This is a Breach, tho' A. had a Puiſne Title to it after the 


Obl gation entered into. Mch. 26 Eliz. Bluer's Caſe. 4 Leon, 18. per 


Curiam. ® 


20. If A. leaſes Lands to B. for Years. and B. deviſes it to his Wife 
Jo long as ſhe continues a Widow, and it ſhe marries, that her Son 
Mall have it; and B. dies, and A. by (b) Feoffment, conveys the Land to (H) By Fine 


the Wife, and covenants, that from thence it ſhall be clearly exonera- accozding to 


ted de omnibus prioribus barganis, c. & aliis cneribus quibuſcunque, and the repozt 
after the Wife marries, and the Son enters: This is a Breach, for the of the caſe 
Term not being Extin& by the Acceptance of the Feoffment, the Land 7 Ow. and 


continues charged with this (c) Poſſibility, Mich. 29 and 30 Elix. be- 8 


tween (d) Humington and Rider. 1 Leon, 92. adjudged. in tail of a 


N 1 rent, pur⸗ 
chaſes the Land out of which it iſſues, and makes a feoffment thereof, and covenants, that it 


is free from all fozmer incumbrances: This is a charge, tho' not in eſſe, but in ſuſpenſe, foꝛ 
t Tenant in Tail dies, his iſſue may diſtram, and then the covenant is bzoke. Ow. 7. per 
Furiam; but vide Co. Lit. 389. a. (d) 1 And. 162. S. C. and S. P. ſaid. Ow, 6, 7. S. C. adjud⸗ 


N ged. Goull. 59, 60. S. C. and S. P. by Two Judges againſt One, con. 


21. If A. be Tenant in Tail, the Reverſion in the King, and A. leaſes 


for Years, and covenants, That the Leſſee ſhall enjoy it againſt all Per- 
ſons, and without the Interruption of any except the King, his Heirs and 
Succeſſors, exiſtentibus regibus vel reginis Angliæ, and the ing grants his 


Reverſion to B. and A. dies without Iſſue, and B. enters, the Covenant 


0 1s broke, for the Exception extends only to the King and his Succeſſors, 
in which Words his Patentes is not included. Hull. 38 Eliz between 
© Wacdruff and Greenwoed, Cro. Eliz. 5 17. adjudged. 

; | . lr 


1 
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Condition. 
22. I A. by the Means and Procurement of B. by Fine, conveys Lands 
to B. ard his Wife, and the Heirs ot B. and after B. leaſes the ſame tor 
Years, and covenants, That the Eeſſee ſhall quietly enjoy, during the 
Term, without the Diſturbance ct him, his Hcirs or Aſſigns, or ot any 
other Perſon by or through his Means, Title, or Procurement, and Z. 
dies, and his Wife enters : This 1s a Breach, tor ſhe Claims by the 
Means cf the Baron, ard therefore it is within the Covenant. H.“. 
(f\Palm.339, 2? Jac. between (f) Butler and Swinuerton, Cro, "Jac. 657, adjudged, per 
340. S. C. totam Chiiam. | 
by Elves Judges, abſent Chamberlain, tho' objected by his Means and Procurement muſt refer 
to ſubſequent Aus. 2 Rol. Rep, 286, 287. S. C. adjoraatur, 


„ 


% wire (X) Condition (a) to perform Covenants. 


the Leaſe is 
void, the 


Bond for the 1. FF, a Man leaſes a Manoz by Indenture, except (b) certain Par- 
Performance cel of Land, and in the Indenture there are ſeveral Covenants 
8 to be perkozmed of the Part of rhe Lellee; and after the Lellee fo? fur: 
* - ther Security binds himſelf in an Obligation to perkozm all the Tove- 
1 Lev. 43. Nants, Articles and Agreements, cantained within a patr ok Indentureg, 
Ray. 279. and names the [aid Indentures, and after the Lellee enters into the 
And vide Land ercepted: Yer this is not any Beach of the Condition, fo? 


24 258 this Land cxcepted is not lealed, and lo (c) as if it had not been named, 
— 5 and therefoze it cannot be intended an Agreement to be perkozmed on 


Yely. 175, the Part of the Lellee within the Intent ok the Indenture. Paſch. 
1 Bulſ. a. &c. 41 Eliz. B. R. between L ame (d) Ruſſel and Gulwell adjudged. 


2 Biownl. 
212. &c. (b) Otherways if the Exception be of a Thing ehe, as a Way Common, or other 
Profit à pzender, Cro. Eliz. 637. Moor 553. Pl. 747. (c) So if a Man leaſes a Manor, except 


all Woods, Trees, and Under woods, and covenants, That the Leſſee ſhall have Hedgeboor and 
Fireboot ſuper dica pzemiſſa 2 The Leſſce ſhall not have it out of ſuch Woods, thegSoil whereof 
by the Name of Woods is excepted ; for pzemifſa extends only to the Thing demiſed. Cage and 
paklin. 1 Leon, 116. adjudged. Cro. Eliz. 125. adjudged. And vide 1 And. 236. 1 Rol. Abr. 


422. Pl. 1. Cro. Car. 222. (d) Cro. Eliz. 657. S. C. adjudged by poph. and Fenner contra 
»Gaudy: And poph. ſaid, he had conferred with the other 1 


; uſtices, and the greater Part of them 
agreed accordingly. Moor 553. Pl. 747. S. C. adjudged. 11 Rep. 50. S. C. cited. 


2. Ik a Pan leaſes fo2 Pears rendzing Rent, payable at Michacl- 
mas and at the Annunciation, upon Condition, That ik he does not 
pay it upon the laid Feaſts, or within 14 Days after, that it ſhall be 
lawful fo2 him to Be-enter ; and the Leſſee binds himſelf upon Con- 
dition to perkozm the Covenants and Agreements of this Leaſe; and 
dfrer the Lellee does not pay the Rent ar the Feaſts, but after, and 
within the 14 Days, vet the Condition i fozfeited ; fo2 the Condition 
in the Leaſe is not part of the Relervation, Mic. 13 Jac. B. betwcen 
Middleton and Ratcliff, per Curiam. po | 

3. If A. by Deed-Poll reciting, That he was poſſeſſed of certain Lands 
for Years by good and lawful Conveyance, aſſigns the ſame to B. and 
in the Deed there are ſeveral Articles and Agreements on the Part oi 
EE A. and 4. eters into Bond to B.conditioned for the Performance of the 
. That Articles and (e) Agreements in the Deed: If A. had not ſuch Interci: 


the Leffee Þy a good and lawtul Conyeyance, the Obligation is forfeited. Trin. 


may cut 30 Elix between Severn and Clerk. 1 Leon. 122, adjudged. 


Fire-Wood, ; 
without making Waffe; and in Debt upon ſuch Bond by the Leffoz, it was aſſigned fo! 


Breach, That the Leſſee had committed Waſte in felling Wood : And tho' it was objectes, 


That this was the covenant of the Leſſoz; yet 1 Leon. it was adiudaed fo wot 
-#o2 it was an Agreement allo on the part of the Leſſee not to judged to the pl 


to commit Matte. 


4. It 


1 


oy 
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4. If A. by Indenture leaſes Lands to B. tor Years,and covenants, That 
B, ſhall enjoy without Interruption ; but there is a Proviſo in the In- 
denture, That if 4. pays 10 l. to B. the 3 iſt of March next, the In- 
ature and all therein contained ſhall be void; and 4. enters into an 
-Qbligation conditioned for the Performance of the Covenants in the 
Menture; and the 20th of | March next A. diſturbs B. and after upon 
the ſaid 31/4 of March pays the 101. yet an Action lies upon the Ob- 
Iigarion, for by the Breach of the Covenants betore the Condition was (8 Browul. 
performed, the Obligation (t) Was forfeited, and (g) it is not material (2) Ind tho* 
Hat the Covenants became void before the Action brought. Mich. 33 the Obliger 
d 34 El. between Hil and Pilington, Cro. Elix. 244. adjudged. kcleaſe the 


| 8 ? covenants 
after Bꝛeach, it is not material, 3 Leon. 69. Hob. 168. 


5. But if the Proviſo had been, that upon Payment of the 101. as 

ell the Obligation as Indenture ſhould be void; perhaps it had been 

atherways, for then the Bond would have been void before the Action 
brought. Mich. 33 and 34 Eliz. Cr. Elix. 244. per Wray. 


6. If a Man leaſes for Years, by the Words Demiſe, Grant, &c. and in 
the Deed there are ſeveral Covenants on the Part of the Leſſor, and he 
enters into a. Bond conditioned for the Performance of all the Cove- 
-nants, Cc. in the ſaid Deed: This extends as well to the Covenants in 

Law, as expreſs Covenants. Tris. 41 Eliz. between Nokes.and James. 


-4 Co. 80. b. adjudged. 


7. If (ld A. by Deed enfeoffs B. provided, That if A. pays Money to (b) 2 Mod. 

by a Day, the Feoffment ſhall be void, and covenants to ſave 30, 7. 

harmleſs from Incumbrances and Arrears of Rent, and to make further ——— 
:Affurance, and after A. enters into an Obligation conditioned for the ned accoꝛ⸗ 
Performance of all (i) Covenants, Payments, Articles and Agreements, dingly. 
«compriſed in the Deed: If 4. pays not the Money, yet the Bond is (i) Other⸗ 
not forfeited, for there being no Covenant to pay the Money, it is a m_—_ 
*Proviſo in advantage of the Fcoffor, that if he paid the Money, that tije Bond had 
he ſhould have the Land again; ſo that it is in his Election to pay the been foz the 
Money or loſe the Land, which is a ſufficient Loſs to him; and Performance 


the Word Payment in the Bond hath reference to the Covenant to ſave of ail cove- 


* *Harmleſs from Arrears of Rent. Trin. 9 Fac. between (k) Briſcoe — Hoe 
and King. Cro, Fac. 281, adjudged. in the Derd. 


Chandler Lev. 117. adjudged 2: But in 3 Keb 60. J t v bas oper 
*C 2 Lev. 117. adjt : But in 3 Keb. 454. 460. Judgment is given foz the plain⸗ 
tk unleſs the Defendant diſcontinue. (k) "Briſtoe and Knipe. Felv, OFT C, 7 adjudged : 
She Proviſo being, That if A. paid foz B. 40 l. to C. &c. foz the Moꝛd Payment in the Wb⸗ 
- Ugation ſhall have reference to ſuch payments only as by the Deed are compuiſozy, not ſuchj 
- — 544 4 7 ar gg the . yo 49 5 ondition would be repugnant and con⸗ 
* + I Brownl, 113. S. C. adju riſcoe and Knight, 1 Bulſ. 156. S. C. ad 
Aged, per totam Curiam, a — AION das 
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(Y) The Condition is to fave Harmleſs, &c. 


i. TN an Action of Debt - ought by A. againſt B. in which C. and 

[| D. are Bail koz B. if the Plaintiff hath Judgment againſt B. 

and the Bail, and akter C. one of the Bail gives Sccuriry to A. fo? 

all the Money due to him; and in Conſideration thereot, A. pꝛo⸗ 

miles C. That he may take Execution againſt D. the other Bail, 

and that he will not Releaſe him without the Allent ok C. upon 

which C. pzocures D. to be taken in Execution, and akter A. releaſes 

him out of Execution, and thereupon D. is bound to A. in an Ob⸗ 

ligation, of which the Tondition is to ſave A. harmlels ok all Ac⸗ 

tions and Damages which map ariſe upon the 'Releaſe of D. out of 

Exccution, then being in Execution at the Suit of A. from all Jer: 

— — ſons that may trouble him concerning the ſaid Releaſe, and after 

Fol. 432. C. bzings an Action againſt A. koz the Breach of his P2omile, * and 

——— recovers bis Damages: This is a Bzeach of the Condition, fo? the 

Condition is not to be intended by the Tlozds of the amages ont» 

which directly ariſe upon the Releaſe, but to any collateral Act dehors, 

(a) Hob. fol. as to the laid Pzomiſe, Hobert's Repozts, Caſe 353. between (a) 
269,270.S.C, Wilden and Wilkmſon. EY 

. adjudged, 


contra Hut. who thought the Condition was to be underſtood only of Damage directly growing 
by the Releaſe, 


(Z) How the Condition ought to be performed 


when it is to keep him without Damage 


(a) Moor (a) Vide for this, Co. 5. Broughton 24. 
185. Pl. 131. | 


| That if he goes to his Houſe he will beat him, by which Me⸗ 
nate he dares not go to his Youſe about his Bullnels, the Obligation 
(b Br. Con- is forfeited, (b) 18 E. 4. 28. 33 g 
dition 165. 
S. C. cited. 5 Co. 24. S. C. cited. 3 Balſ. 23 4. S. C. cited. 


2. It the Condition of an Obligation be to perfo2nt an Award 

Which is, That the Dbligee ſtaret acquietatus de qualibet materia. 

„ dontained in a Hill in Chancery that the Obligoz hath depending 
againſt him, and that the ſaid Suit ſhall ceaſe ; and akter the Obli⸗ 

goz exhibits a new Bill in Chancery againſt the Obligee fo2 the lame 

Matter, and in the end of the Bill pꝛaps Pꝛocels, but never takes 

put Pꝛoceſg thereupolk againſt him: This is not any ſuch Poleſta- 


tion that it ſhall be a Forfeiture ok the Condition, fo2 he is not at 


{c) Cro. Jac, Aly Damage thereby, Paſch. 12 Ja. B. R. between (c) Freeman 


340. S. C. and Sheene, Per Curiam. 
8. P. per cuz \ A 
_riam- 1 Bullz 93, 94. &c. S. C. and S. P. per curiam. 1 Rol. Rep. 7. S. C. and S. P. per curiam. 


3. Ik the Condition be to Diſcharge another againſt J. S. of an 
Obligation in which he is bound, he ought to dilcharge him of the 
Obligation by Releaſe oz otherways, and it is not ſufficient to ſave hin 
harmlels, 22 E. 4. 40. b. 

4. Jt the Condition be to diſcharge and fave harmleſs th: 
Sureties from the Penalty of an obligation, if the obligation be fo2- 
.Feitcd 


1. FF it be to ſave him harmleſs from J. S. if J S. after ſays to him, 


Condition. 5 5 


feitcd ; yet this Condition as to the Surctics is not toke, to2 they 
may be diſcharged and tavcd harmleſs from che Penalty of rhe obliga- 
ton notwithſtanding. D. 4. 5. Ma. 161. 44. (but it leems the Ke- 
ſolution there is contra.) x | 
F. It A. and B. are bound in an obligation to perfozn certain 
Tovenants contained in an Andenture, ok which one is to pay cer- 
tain MWoncy, and C. covenants with A. and B. to fave them harmlets 
from all Things contained in the laid Jndenture, and atrer the 
Wonics is not paid accozding to the laid Indenture, by which the oblt⸗ 
ation is kozkeited; yet it fcems that C. is not bound to labe them 
Pormlels from the obligation, koz this is a Thing collateral tothe In: 
denture. Mich. 5 Jac. B. between Scot and Pope Plaintitis, and 
Griffin Defendant. 
* 6. It the Condition be to ſave Harmleſs ' from ſuch a Thing; 
this docs not extend ro Actions, in which he might have a lawkul Defence 
Without the obligoz. (d) 2 H. 4. 9. == (4) Br. Con- 
| tion 34. 
f S. C. Br. Dette 51. & C. Br. Obligation 20. S. C. Fitz Obligation 13. S. C. 
7. (e) Tf A. and B. are bound in Gol. to C. and A. binds him- (e) Co. Elis. 
ſelf in another obligation to B. upon Condition to acquit, dilcharge, and were 
ſave harmlels, the ſaid B. from the ſaid obligation, and akter C. lues bom 18 
B. upon the obligation -of 60 1. and hath Judgment againſt him upon Car. 350.8. P. 
nil dicit, and after, befoze Execution tued, A. delivers to B. the 601, adjudged. 
fo2 which, &c. pet his obligation is fo2tcited, fo2 he hath not acquitted B. 
as he ought, fo2 he is damnified by the Suit, and (t) Judgment, by 9 * 2 
Which bis Lands, Gods and Bodp, are ſubjected to an Execution, dee. ham. 
Hill. 37 Eliz. B. R. between (g Bopwright and Harvey adjudged, leſs from a 


Recogni- 
Lance entered into by B. for the Appearance of A. if A. doth not appear, this is a Breach, for 


the Recognizance being forfeited, tho' not ſued, he is ſubjected to be ſued thereupon. Yelv. 287. 
adjudged: And vide 1 Brownl. 24. (g) Cro. Eliz, 369. S. C. adjudged. Ow, 19. S. C. ad- 
Judged. 


8. Ik a Man enters into an obligation with another fo! his Debr, -— + — 
-of which the Condition is to pay the Money at a Day, and the Puncipal K. 433. 
aſſumes to dilcharge and fave him harmleſs from the laid obligation, any Toa 
;Altcr does not pay the Money at the Day, by which the obligation is foxteit- 

id, and the Surety to avoid the Suit pays the Poney ; he may have an 

Action upon the Cale againſt rhe Pzincipal, fo2 the Allumpüt is hoke. 

Hill 14 Jac. B. R. Cranmer and Gomerſal adjudged ; and the Court 

aid it was a ſtronger Caſe, by reaſon of the Wow Diſcharge, the 

Exception being in Arreſt. 

9. If A. Leſſe .of a Term Rendering Rent, aſſigns it to B. and 

B. covenants to ſave A. withour Damage from all Rents payable ro 

the Leſſoz, and akter Be leales Parcel of the Land to A. and after the 

Hay of A. is there diſtraintd koz Rent Arrear ; yet the Covenant is not 

oke, becauſe the Diſtreſs of the Hay was Unlawful anda T retpaſs, 

and the Sufferance of the Kent to be Arrear without actual Damage is 

No Beach of the Covenant. Mich. 4 Car. B. R. betwen (gg) Cooper 


* CE : ) 

and Pollard, adjudged upon Demurrer. Which intratur Trin. 4 Car. 86): Jon 
Rot. 457. | adjudged 
4 per totam 

Arian; and that the Covenant extended to lawful Incumbrances only, and to Things in eſſe at 


the time of the Covenant made, and not to Damage happening to the Plaintiff afterwards by an 
of his own, 27 


10. (h) If the Condition of an Obligation be, That whereas the Ob- 


Ugee became bound for the Obligor in 200 J. for the Payment of 190 l. 1 


261. like 


40 J. S. If therefore the Obligor ſhall ſave and keep harmleſs the Point ad- 


7 | | a Judged. 
2 Bulf, 115, like Point adjudged. 3 Bull. 233, 234. S. P. adjudged. 


Obligee 
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Obligee for all Suits, Grants, Demands, touching and concerning the 
ſaid Bond of 2001. then this Obligation to be void; and at the Day 
of Payment of the 100 J. the Obligee comes to the Place here the 100 
is to be paid, and perceiving no Body there preſent to pay the 100 
for the» Obligor, he to ſave the Penalty pays it, the Counter- bond 
is forfeited ; for the Payment of the 1004. is a Damage and Harm, 
and if he had not paid it, greater Harm would have enſued, and it i: 
not neceflary the Obligee ſhould be ſued, &o. Mich. 42 Eliz. be- 
_ tween Broughton and Pretty, 5 Co. 24. adjudged. 


— — 


(A) Conditions. 


(a) Candi- In reſpect of the (a) Words. 

tion to (ave ; 
che Jobe 1. J K.the Condition be, That.if he recovers 20 Acres ol Land, thi 
concerning Obligee ſhall have a.Poiety ; if he recovers but 10 Acres, he ie 
his Buying not bound to pay any Part. 21 Ed. 4.52. b. 
of certain 


Goods at ſuch a Price, extends not to the Price, but Title. All. 95. ruled upon Evidence. Pro- 
viſo, That Tenant in Tail ſhall not go about to avoid any Eſtate, or Demiſe by Copy made, ot 
to be made, extends not to Eſtates limited by the ſame Deed, but only to Eſtates made before, 
or to be made afterwards. 1 Leon, 207, —The Father upon the Marriage of his Daughter, make: 
2 Proviſo, That if his Daughter dies without Iſſue within Two Years, that her Husband ſhall 
repay 500 l. of the Portion: the Daughter hath Iſſue, and after ſhe and her Iſſue die, within 
the Two Years. 1 Syd. 102. cited by Ulindham to have been adjudged; That the Husband ſhould 
not repay the 500 l. for by the having of Iſſue, the Condition was performed. Where a Biſhop 
leaſed for 21 Years, and covenanted for him and his Succeſſois to pay all Taxes to be aſſeſſed 
upon the Land during the Term, and it was held chis ſhould not extend to new Taxes impoſed 


by Authority of Parliament. Davenant and the Biſhop . of Salighury., 1 Ven. 223, 224. 
2 Lev. 68. 


2. If the Condition be to make befoze Eaſter next a ſufficſent EO ate 
in Fee of the Panoz of B. diſcharged of all fozmer Bargains and 
Ancumbzances, except a Leaſe fo2 Bears upon which the ancient Rent 
b) For this, is relerved; it a Leaſe ko: Years be made (b) Peln between the 
vide under Date of the Covenant and the Delivery of the Deed, this is 
Licle Faits, not any Bzeach, D. 3. 4. Ma. 139. 34. the ancient Rent. being re: 
c. ſerved. N 
3. I the Conditton of a Feofment be, That the Feofee ſhall giv: 
other Lands in Recompence thercok, and the Feoſtee inkeocks hin of 
other Lands of a defeaſible Title, which is after evicted ; per the Con- 
_ is perkozmed, for once a Recompence, and perpetually, D. 3.4 
Ma. 139. | 
4. It the Condition be, That if the..Conuſee of a Statute holds 
fuch Lands in Peace without Damage oz Loſs fo2 want of 4Uarranty, 
then, &c. It the Conuſee be impleaded, and vouches the Conuloz, who 
renders it, by which the Land is loft, and the -CTonufo? hath nothing to 
render in value, the“ Condition is b2oke; koz to render in value is 
of common Right upon a Warranty, and the Judgment to recover n 
(e) Br. Con- Value. is not Luſfitient, for he is endamaged without the value. (c) 
dition 227. 46 Ed. 3. 28. b. luch Cale. | | 
8. C. 5. Ik the Condition be to acquit another; tho' he acknowtedges the 
. Acquittance, pet ik he do not acquit him in Deed, the Condition is 
. hoke, 46 Ed. 3. 28. b. 5 
6. Ik the Condition be to ſtand to an Award, de partitione faciend', 
and they award a Partition, and that he ſhall levy a Fine to make it 
certain ; he ought to levy a Fine, becauſe this depends upon the Par: 
tition, and enfozces it, 11 H. 4. 25. b. 
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che Condition be not to alien the Land, and he gives the TE 


Land to his Heir _— without taking any Thing koz it, the Con: , 
on is bzoke. 6. E. 3. 33. l 
7 It the Condition be not to do any Thing which hall turn 
wm in Vileny ; if he acknowledges a Statute, whether the Condi: 
In is hoe. Dubitatur 46 Ed. 3. 32. b. (Quere, the intent of 
the Wozd Vileny.) 1 
9. Jf the Condition be, not to make any Debate 02 Dilturbante +91, 433. 
bout the Adminiſtration ok the Goods ok B. againſt the Ob lige — 
if ye adminiſters the Goods, and cauſes him to be {ſummoned koz 
them, the Condition is bzoke. 47 Ed. 3. 23. b. 
10. Ik the Condition be to Cuifer an Allize to paſs, which the 
Pbligee hath againſt another; tho' he gives 20s. to a Juro? to pals 
againſt him, pet if the Allize paſs koz him, the Condition is not 
oke. 10 HH. 6. 19. | 
11. But otherways it had been, if the Condition had been to 
Cuffer the Allize to paſs without Jmpediment oz bad (d) Attempt. (d) In the 


zo H. 6. 19. Original 'tis 
. 12. If the Condition be, That if the Leſſoz may come to the Engine. 

* Houſe leaſed at a certain Time, and that the Lellee do not Duſt 

him during the Term: Ik the Leſſoz comes, and the Leſſee (e) (e) 1 Rol. 
uts and (f) locks the Gates, yet this is no Oulter, koz he might Abr. 430. 


have entered notwithſtanding. (g) 3 H. 4. 8. b. adjudged, > 16. . 
n tne 
Original tis enſeales les heuſes, (g) Br. Dette 56, S. C. Fitz 105. S. C. Br. Condition 35. S. C- 


13. Jf a man leaſes fo: Vears, and covenants, That the Leſſee 
Tall enjoy the Land peaceably, without the Trouble oz Moleſtation 
of any, and there was a Rent Seck at the ſame time iſſuing out 
of the Land which was due to the Queen, and after the Queen by 
her Perogative diſtrained in the Land; pet this is not any Bzeach 
- of the Covenant, koz the Land is not charged oz incumbered with 
the Rent Seck, Scilicet, as to the Poſſeſſion ; and then when the 
Queen diſtrains fo2 it by her P2erogative, this is of Common Right, 
and none is bound to diſcharge Things of Common Right. Mich. 
43, 44 Eliz. B. R. between Herle and Howe, per Curiam. 

134. So a fortiori if the Kent had been illuing out of other Land. 
Ibidem per Popham. 5 6 
I. If one by Indenture leaſes an Houſe for 40 Years, and the Leſſee 
covenants with the Leſſor, That he will ſufficiently repair it during the 
Term, and that the Leſſor may enter every Year to ſee if the Repairs 
are done; and if it is Repaired, upon View of the Leſſor, according 
to the Agreement, that then the Leſſee ſhall hold for 40 Years, after 
the firſt Term ended, Cc. Tf the Leſſor does not View, Cc. yet if it 
is kept in Repair, the Leſſee ſhall hold the other 40 Years, becauſe 
the View is voluntary in the Leſſor, and for his Benefit, and the not 
doing thereof ſhall not prejudice the Leſſee. Trin. 3 Elix. Skern's Caſc. 

Mor 27. Pl. 88. 


* 


2. It a Man makes a Leaſe for Years of a Manor, in which are ſe- 


veral Copyholders, provided the Leſſee ſhall not moleſt, vex, or put out 
any Copyholder paying his Duties and Services; if the Leſſee enters 


upon a Cypyholder in a Cow-Houſe (gg), Parcel of the Premiſſes, and (gg) By 


beats him: This Tort done to his Perſon, or Diſtrubance in other the Repozt 
Lands than his Copyhold, is no Breach. Mich. 37 and 38 Eliz. between a. ©2000, the 


Ch) Pen and Glover, Cro. Elix. 42 1. adjudged 2 
r entred was 
in the poſſeſfion of the Copyholder. (h) Moor 402. Pl. 5 33. S. C. adjudged | 
Bꝛeach without an Ouſter oꝛ Diſturbance in taking the mots, * 


P 8 


* * 2 
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grants the Lands to another, and covenants, That notwithſtanding any 


Act by him, or any other by his Conſent, the Statute, Extent and Ex- 5 
ecution ſhall be in force; the precedent Aſſignment is no Breach, for 


(4) 2 Rol. notwithſtanding that, the Stature is in force. Hill. 20 Fac. (k) between 
Rep. 399. Perſon and Palm. 388, adjudged upon a Writ of Error, and the 
S. C. a0 firſt Judgment reverſed accordingly; the precedent Aſſignment being 


judged upon 1:4 as a Breach, tho' it was agreed, That if the Covenant had been 


a Writ of 


Erro2, and that the ſecond Grantee ſhould have it without Diſturbance; or if he 
the firt had declared upon the Covenant in Law eo quod conceſſit, the precedent + 


Judgment Aſſignment would have been a Breach. 


reverſed ac⸗ 4. If Tenant in Tail, the Reverſion in the Crown, leaſes for Three 
Lives by Indenture, and covenants, That if the Leſſee or his Afigns © 
are evicted before the Expiration. of the Term to make Compenſation, 
pro tali termino qualis tunc fuit futur, Cc. and afterwards Tenant in 
Tail died without Iſſue, and the Lands by the King were granted to 
J. S. who entered, and whether the Leſſee ſhould have an Action of 
Covenant againſt the Executors of Tenant in Tail. Trin. 6 Car. be- 
tween Jennings, and Pollard and his Wife. Lit. Rep. 335. Cc. dubitatur | 
& adjorxatur : And it was ſaid, That by the Death of Tenant in Tail 

- withqut Iflue, the Leaſe was determined; and that the Covenant * 
tended only to Evictions ante expirationem termini, and to make Compen- 
ſation pro termino futur; but on the other Side it was ſaid, That the 


coꝛdingly. 


Leaſe was not determined till Entry, &c. 


5. If a Man by Charter-Party covenants, That a certain Ship ſnal! 
make ſuch a Voyage, and to bear all Loſſes and Damage which ſhal! 
befal the Ship or Merchandizes in her, exceping only Perils of the 
Sea; if ſhe is taken by Pirates, whereby ſhe is hindred in making her 
Voyage, Cc. this is no Breach, for the Pirates may well be ſaid Pe- 
rils of the Sea. Mich. 24 Car. between Pickering and Barkly, Stil. 132. 
adjudged, after a Certificate of ſeveral Merchants was read in Court, 


that they were ſo eſteemed amongſt Merchants. 
6, It A. covenants with B. That if B. marries his Daughter, he will 
(1) By the pay () him 20 J. per Annum, without ſaying, quamdin, &c. yet it 


Kepozt, ſhall be intended, That the Payment ſhall be for Life; for Annually 


1 Syd. 151. 


the Cove⸗ imports more than for one Year. Paſch. 15 Car. 2. between (m) Hookes 


nant was to and Swain. 1 Lev 102. the Court inclined accordingly, adjornatur; 


pay it to him and whether for the Life of the Baron or Feme, dubitatur. 
and his 


Wife. (m) 1 Syd. 151. S. C. and ſaid the Court inclined accozdingly, and that it ſhould be 


paid during the Life of B. and his Mife, and that the Maintenance ſhould be as laſting as the 
Marriage. 1 Keb. 511, 517, 555. adjudged. 


7. If an Obligation be conditioned to pay Money, when a Ship ſhall 
go from A. to C. and from thence to Briſtol, and ſhall arrive there, or 
at any other Port of Diſcharge in Ezgland; and the Ship going from 
A. to C. takes in Provifions at Briſtol, but is not there diſcharged, but 

after proceeds in hex Voyage to C. and is caſt away, the Money ſhall 
not be paid. Mich, 29 Car. 2. between Dunning and Laſcomb, 2 Mod. 
267. adjudged. 


() How 


z. If the Conulce of a Statute extends and aſſigns it to one, and Re | 
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L Condition. | 2 
6 How to be performed when it is (a) pro 


(b) Concilio (c) impendendo. 


een Annuity be granted to a Pan of the Law, pro Con- 

adio impendendo, the Gzantee is not bound to travel, noz 
an Thing, but couneil where he may be found, (d) 41 E d. 3. 6. 
A. 6. 24. 21 Ed. 3. 7. b. adjudged, 


2 N ; 
Fol. Abr. 445. Pl. 4. (d) Br. Annuity 7. S. C. Fitz Annuity 19. S. C. 


Allo the Granto2 ought to diſcloſe his Caſe to the Gzantee, 


ſe he is excuſed of his Council. (e) 4x Ed. 3. 6. b. | 

. It the Gzantee cannot council him, yet ik he does as much as 
an, he is exculed. 41 Ed. 3. 6. b. | 8 

. So if an Annuity be granted pro Conſilio & Auxilio to a Phy- 


en, the Gzantce is not bound to travel fo2 him, but to give his 


Advice and Help where he may be found; allo he ought to certific 
him what Palady it is. (f) 41 Ed. 3. 6. b. 20. (K. Quere this, fo: 
a Walady is ſecret, which cannot be known but by the Phyſician ; and 
*@ fick Pan cannot travel to the Phyſician : but perhaps if he ſends his 
Meine to him, he may know his Dileale; but he may be helped much 
by Juſpection, and feeling his Pulle; ideo Quere.) 
5. So if an .Annuity be granted to a Pan of the Law, pro 
*Conſfilio & Servitio ſuo impendendo, (g) he is not bound to go with 
him, noz to Council him in other Place than where he is found, 
8 H. 6 24. 
So he is not bound to go with him, tho' the other will bear his 
Charges. 8 H. 6. 24. | 
7. It an Annuity be granted pro Conſilio impenſo & impendendo 
a Counſelloz, he is not bound by this to put his Hand to a 
Bill in Camera Stellata. Paſch. 16 Jac. B. R. between (h) Mingey & 
Hammond, adjudged per Curiam. LO Ag 


$7C. adjudged. Poph. 135, 136. S. C. ad judg, d; for tho? he is bound to give his A 


228 not bound to ſet his Name to every Bill, for that may be inconvenient to him. 


8, But when an Annuity is granted pro Conſilio impendendo, 
and the Gzantee in the lame Deed binds himſelf by ſuch Wozds, 
ro qua quidem conceſſione, That he will go with him to any 
Place within the County; there he ought to go with him, becauſe 
- He hath ſpecially bound himſelf fo to do. 8 II. 6. 24. 32 Ed. 3. An- 
-naity 30. Curia. 
9. (i) If the Gzantee ok (k) ſuch Annuiry (1) refuſe to give his 
omi upon Demand, the Annuity (m) is determined. Da. (n) 
. b. 8 H. 6. 24. 16 Ed. 3. Annuity 22. 5 Ed. 2. Annuity 44. 


*Granr 'be quod pzeſtaret confilium, 204. 2. 
»Gicharged by the Act of God, yet the Annuit 
for one Pa 


old be Day. Rep. 1. b. 


10. If the Gzantee of an Annuity, pro Conſilio impenſo & im- 


pendendo, refuſes after to give Council: This does not determine 
ide Annuity, becaule this was granted as well fo2 the Services 
Farr, as thole to tome. Temp. Ed. 1. adjudged. | 


xr, It a Dean and Chapter grants to another the Office of 
«Thick Cook, with 5 1, [oz the Exerciſe thereof, provided, bay 


1 * 


(a) Where an 


Office was 


granted per⸗ 
cipiend pꝛo⸗ 
moe, ai) An- 


nuity and 
Iſue was 
joined upon 
the Exerciſe 


of "he Office, Moor 88. PI. 220. (b) Where granted for other 7 pa vide Hob. 41. Co. Lit. 
a. (e) Where pzo Servitio intended legal Service within the Kcalm. 2 Inf, 48. and vide 


(e) Br. An- 
nuity 7. S. C. 


(f) Br. An- 
nuity 7. S. C. 
con; and a 
Diverſity 
taken be- 
tween a Phy- 
ſician and 
Counſellor. 
Fitz, Annuity 


19. 8. CG 


ſeems con. 
(g) 1 Rol. 
Abr. 457.PI. 
20. Fitz An- 
nuity 19. S. C. 


(h) Cro. Tac. 


482, 483. 


— — 


| — 
* Fol. 435. 
N 


(i) Br. Ext in- 
guiſhment 
36. * P. Co. 
Lit. 204. a. 

| (E) So if the 
. (1) But if the Grantor dies, ſo that the Council is 
continues. Plow. Com. 456. b. (m) Abſolutely, 
ent only, but for ever. Hob.. 41, 42. (n) This ſeems to be miſprintced and 


— > 1110 


23. If the Annuity be granted, quouſque de Beneficio ſibi provi- | : 
derit quod duxerit acceptand”, the Gzantee is not bound to accept any | 


; 


Condition. 


the Dean requires him to exercile it in his own Ritchen, and he 
refuſes, yet the Annuity is not determined. Hill. 37 Eliz. B. between 
Salisbury Pran of Norwich, and Chapman, . adjudged. 

12. It an Annuity be granted till rhe Gzantee be pzomoted and 


he exerciſes the Office in the great Ritchen of the Church; and after, 3 


p2cferred to a Benefice of zo l. per Annum by the Gzantoz, and after * 


the Gzantoz pzeſents him, but the Gzantee . is- found -infuftictent ; the 
Annuiry ſhall ceaſe. Paſch. 1 Jac. B. dubitatur. 

13. zk an Annuity be granted till the Gzantee be promoted to © 
Beneſice by the Gzantoz; if he pzoffers a SBenefice- to him which 1s 
- Litigious, yet the Annuity is determined, fo2 perhaps he hath a good 
Title thereto, tho" it be Litigious. 17 E. 3. 11. dubitatur 

14. But ik the Church be kull ok another at the Time ok the 
Pelentation; the Annuity is not determined, tho* he accepts the 


P)eſentation, koz the Pzelentation and Acceptance 4s void. 25 
Ed. 3. 69. b. 


15. It an Annuity of 201. per Annum be granted till he be pro. 


moted to a Benelice, the Benelice ought to be of the value ok 100 
Parks per Annum. 16 Ed. 2. Annuity 47. Idue thereupon. 

1.6. Ik an Annuity be granted to another till he be promoted to 
a competent Benellce; if the Gzantoz after tenders to him the Pꝛe⸗ 
ſentation to a Uicaridge, which is wozth 100 Parks per Annum, 
which be refules, the Annuity is determined. 3 Hen. 6. Annuity 2. 
adjudged. 31 Ed. 3. Annuity 28. | 
17. The Senefice ought to be of as much vearly value as the. An: 


- nuity is, otherways it is not determined. 3 Ed. 3: Annuity 40. Temp. 
Ed. 1. Annuity 50. 


18. The value of the Benellce ſhall be reckoned accozding to the p 


- Demerit of the Party to be pzxomoted. 31 Ed. 3. Annuity 28. 
19. Ik the Gzantoz pzeſents the Gzantee to an Ewe Benet, (that is, 


' nuity, fo2 he is removable at the Will of the Pariſhioners. 3 Ed. 
Annuity 49. adjudged, 

20. It an Annuity be granted till pzomoted,- &c. by the Gzanto: 
oz his Yeirs, it is a good Perkozmance of the Condition, that he was 
- Nomoted by the Mother of the Gzantoz, at the Requeſt of the gan: 
toꝛ, in Dilcharge of the Annuity. 33 Ed. 1. Annuity 5 1. adjudged. 


21. Ik an Annuity be granted to an Infant, till he be promoted 
to a Benefice:; If the Gzantoz tenders him a Benefice, tho he cannot 
take it ko: rhe Non-ability of his Perſon, yer the Annuity is determ : 


ned. 3 Ed. 3. Annuity 40. 
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22. Ik the Gzantoz reſigns a Pzebend to the Gzantee, and the 


Biſhop, at the Requeſt of the Gzantoz, tenders the Pꝛebend to the 


Gzantee: Ik he refuſes it, the. Annuity is determined. 16 Ed. 2. An- 4 


Fol. 436. 
— a 


Beneſice of any Uallie, but at his Pleaſure, becauſe of the-ſaid Mord; 


(n) In the O- and by his Kefuſal, the Annuity ſhall not be determined. Temp. E. i. 


riginal it is Annuity 50. adjudged, 
40 s. and ſo 


appears to be to + It an Annuity of (v) 40 J. per Annum be granted till promoted | 


2 a (o) Benefice, a Uicaridge ok the Value of 5 J. per A 19 not 
ſ d. ; 2 we 5.1. per Annum 
(o Tn Fic, (ufficient within this Condition. 19 E. 2. Annuity 49. 


tis to a Co- 25. But it ought to be of the Tlalue of 10 Marks per Annum 


- venable Be- At the leaſt, and this is ſufficient, 19 E. 2. Annuity 49. Jfue there 
nefice, &c. upon. het: | 


(O) it 
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At what Time it is to be performed where 
# no Time is limited. | 


*. 
4 


” . . . | | For thi 
Preſently within (a) convenient Time. 8 


= " viſions Title, 
= W. the Act by the Condition oł an Obligation to be done to — be 
* the 


@bligee, is of its own Nature tranſito2y, ((b) as Pay: Time. 
ent of Poney, Delivery of Charters, and the like) and no Time (b)M00r472- 


nited, it ought to be pertozmed in convenient Time, Co. 6, Bothie 3 r, * Leon. 125. 


Fo. Lit. 208. 


1. the Condition of an (d) Obligation be to pay a leſs Sum, (c) Cro. Eliz- 
and Ee Payment limited, he ought to pay it pxelently ; Scilicet, 789. S. P. ad- 


Within a convenient Time. (c) 20 E. 4. f. b. 18. 44 E. 3. 9. Cf) Idar 


E. 4 39. b. 14 H. 8. 23. Contra ro H. 7. 15. Contra (g) where the 
E. 4. 22. b. | 


Condition 
1 * of a Feoft- 
ent is for the Payment of Money by the Feoffor, without limiting any Time, he hath Time 
| Ping his Life. Co Lit. 208. a. Daclus, where the Condition is, that the Feoffee ſhall pay 
Money. 2 And. 73. (e) Br. Condition 166. S. C. Br. Obligation 55. S. C. (f) Br. Condition 


2273- S. C. (g) Br. Condition 34. S. C. 
3. At the Condition be to make a Retraxit of a Suit, he ought to 


Make it within convenient Time. 20 E. 4.8. b. 


4. JE the Condition be to perfozm the Award of J. S. who awards 


he Sbligoz to pay 10 l. withour limiting any Time, he ought to pay it 
"mm convenient Time. (h) 22 E. 4. 25. | (h) Br. Con- 
5. So if the Condition be to acknowledge Satſgfaction in ſuch dition 182. 
Furt, he ought to do it within a Conventent Time. Co. Lit. 208. b. 5: © 

*©o. 6. Bothie 30. b. adjudged. 


6. So if the Condition be to delſver to the Plaintitr an Obligation 
of 201. in which the Plaintiff and B. ood bound to the Defendant : 


Tho” no Time be limited foz doing thereof, yet he ought to do it in ton⸗ 


"+ venient Time. Co. 6. Bothie 30. b. adjudged. | 


J. Ik A. demiſes to B. and C. certain Tythes fo2 Ninety nine 


+ Wears, if A. ſo long lives; and after B. alligns over by Inden⸗ 


re his Poiſety to D. and B. alſo delivers to D. an Obligation, in 
Which D. then (ood bound to B. in 400 J. fo2 the Payment of 
2001. to B. at a time then paſt: and thereupon, in Conſide- | 
*ration that B. at the Jnſtance and Bequeſt of D. would deli- 
ber to D. the Counterpart of the ſaid Indenture of Aſſignment, 
'Tealed with rhe Seal of D. D. allumed, That if he Could Cell 


"© any Perſon his Jntereſt in the ſaid Poiety ſo to him al⸗ 


ned by B. then D. would pay to B. 200 l. in Satigfacion of 
ie faid Obligation; and that if he ſold the ſaid Intereſt in 


e ſaid Poiety to him alligned koz moze than 2001. then he 
Would pay to B. one Molety of ſuch Boney, as he ſhould ſelf 


I fo: moze than 2001. and that if he did not ſell the laid Jn- 
rect in the ſaid Molety ſo Alligned, then he would re. deliver 
8. B. the laid Counterpart of the Indenture of Aſſignment and 


ge Caid Obligation lake and not cancelled; and thereupon B. 
Mlivers ts D. the ſaid Counterpart and Obligation: This Pꝛo- 


ite being made, 20 July, 18 Car. and B, bought an Action therc- 


upon Hill. 20 Car. and averred in his Declaration, That D. 
had not fold his. ſaid Intereſt in the ſaid Moſety, and yer had 


1 z0or .re-delivered the ſaiv Counterpart and Obligation accowding 
BED | Q 2 
wy l 
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62 Condition. 
-— A---z:.to his Pꝛomile, licet ad hoc faci end poſtea, 20 Sept. 20 Car. at ſuch Platt 
Fol. 437. &c. he was requeſted : * The Action lies upon this Declaration; fr 

— hall not have all his Like to tell it, but he ought to do it in a con. 

venient Time; koz other ways he may ap till the old Age of A. upen 
whole Life the Eſtate is to determine, and then it will be but e 
ſmall Ualue, which was not the Intent of the Parties; but the zu. 
tent was to ſell it koz the beſt Ualue, oz roVTe-deliver the Counterpar 
(i) Stil. 11. and Obligation. P. 23 Car. B. R. hetween (i) Williamſon and Hen! 
S. C. adjud- adſudged upon a Demurrer. Intratur Tr. 21 Car. Rot. 362. fon t 
ged. he does not take upon him to ſell it, but only to pay ſo much 1; 
lells it, and ik he Docs not ſell, to re-deliver, &c. pet upon th 
Whole Contract it appears, that this amounted to a taking upon bin -0 
to ſell oz re-deliver &c. which ought to be within a convenient Timm 
02 other ways it will be of no Effect.to B. 1 
8. Ik the Condition of an Dbligation be to pay--a certain Sum i: 4 
(1) $0 where © Stranger, without limiting any Time: This ought. to be dom 


che Condi- (k) in Convenient Time. Mich. 14 Ja. B. R. the Biſhop of Re 
tion was in Cheſter, adfudged in Arreſt of Judgment, 


convent ent 


Time, to, aſſure the Land for the Maintainance of a n and-beDeviſce did n not do i iti 
eight Years, I Co. 25. b. it was adjudged a Breach. 


7 


9. Ik a Deviſe be made to another, upon Condition to pay his Debts, 
if b does not pay them within a convenient Time, the Conditions 
broke. Contra 38 E. 3. 11. b. 

10. Jf a Pan deviſes Lands debllable to his Cxetutoz to ſell, an 
to diltribute the Money foz the Payment of his Debts ; he ought to tel 
it as ſoon afrer the Death of the Deviloz as he can, R Fi 


- (1) Br, con- Condition is bzoke, (I) 38 All. 3. 


dion 215. | BW. 
S. C. Br. Entry Congeable 124. S. C. Tin 46. S. C. 1 e 


11. Foz if after- the Death of the Teſtatoz, a Man zenvery to vin 
a certain Sum koz the Lands, and he refules it, becauſe- it is not t 
the Value of the Lands, and after retains rhe? Lands in his Bande, 
to the Intent to ſell it dearer to another, and in the mean time tak: 
the P2ofits to his own Ule, and not koz the Soul ot oy 885 TY 
(m) Br. Con- Condition is byoke. (m) 38 Afl. 3. adjudged. 


dition 215. 
8. C. Br. Ertry Cobgeable 124, S. C. Fitz. 46. 8. G. 


12. Ik a Feoffment be made, upon Condition, that he ſhall Ccll i 
as ſoon as he can, and as pꝛoſitably as he can, and the Money tin 5 
koz the lame Lands. ſhall be distributed fo2 his Soul: Ik the Feoſir! 
continues the Poſſeſſion an Pear and half, becaule he finds not a Char? 
man to buy it, and takes the Pꝛolits of the Land, but never Claims Þ 
any Eſtate but under the Condition afozeſaid, and is always of go! © 
Wil to ſell the Lands if he could nd a Chapman, the Condition 2 
is not bꝛobe; fo2 there is no Default in him. 26 All. 39. dubitatu. 
13. Jt A. in Conſideration of 501. given to him by B. aſſum- 
to p2ocure che Wardſhip of the Bodp and Lands ok C. to be grant“ 
by the King (to whom it belongs) to B. during the Pinozity ok ( 
who was then of the Age ok 13 -Years: He ought to pꝛocure 
within a convenient time, without any Requeft ; becauſe other ways tt. 
- Benefit ok the Pꝛoſits of the Land will be lot in the mean tim. 
P. 8 Car. B. R. between Vine and Hethrington, adſudged upon D. 
--murrer, per Dünen. Intratur . 7 Car, Rot, 27. 
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35 A 
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) At what Time it ſhall be performed where : 
= no Time is limited. Tie 


Not before Requeſt. 


2 * 
* 
o 
- 


. F Land be granted to the Ring, upon Condition to grant to 4 "EPI 
by any * Stranger, it ſcems he is not bound to do it bekoze Requeſt, Fel. 438. 


—— — 


13. 4. Ma. 139. 32. | \ 

2. If the Condition of an Obligation be to pay a certain Sum to 
Stranger, without limiting any Time, it ought to be paid within 
# convenient Time, without any Requeft, Mich. 14 Ja. B. R. the 
Biſhop of Rocheſter, adjudged, this Exception being moved in Arrett 
Judgment. | 

3. I the Condition of an Obligation be to pay a certaſn Sum 

+ #0 the Obligee, without limiting any Time, he is not bound to pay it 

_—— Wefo:e Requeſt. 

4. It the Condition of a Featkment be ro enfeoff a Stranger 


pon Requeſt, he is not bound to enfeoff him befoze Requeſt, (a) (a) Fitz. Tu- 


19 H. V. 34. b. try Congea- 

5. So it is if it be to enkeoff the Feofloz upon Requeſt, 19 H. 6. ble 2. S. C. 
34. b. f 568) 

6. So if the Condition of a Feoffment be, that he ſhall re:cnfcoff 

The Fcoffoz, he is not bound to do it befoze Requeſt, 38 Ad. 7. 

©) 44 Afi. 2c. (c) 43 E. 3. 9. (b) Br. Con- 

| k ; 

C. Br. Tender 33. S. C. (c) This is miſprinted in the Original, and ſhould * Ed. 3. 

Mhich vide. Br. Condition 26. Fitz. Entry Congeable 33. | 

. 2 ; 


7. So where the Condition extends tv the Feoifee, oz his Heirs, ts 
— —Te-enfeoff the Feoffoz, the Heir after the Death of the Feoftee is nor 

und to do it betoze Requeſt. 38 All. 7. 

8. Ik a Frotkment be upon Condition to give it to a Stranger in 
ail, the Remainder to the right Heirs of the Feoffo2, rhe Feoftee is 
Mor bound to do it befoze Requeſt, becaule the Feofloz is to have an 
ate by the Condition. 44 AM: 26. (d) 44 E. 3. 9. b. Curia. (d) Br. Con- 
9. Jf W. in Conſideration that T. will marry M. his Couſin, befoze dition 26. 
We Rerurn ok W. from London to Norwich, aſſumes and pꝛomiles S. C. Fitz. En- 
ier his Return from London to Norwich afozeſaid, to pay to I. Ly Congea- 

IS |. and to find Luſficient Security koz the Payment of 40 J. mote at "= 8 

the Death ok W. and after T. marries with M. and W. returns from | 

London to Norwich, he ought to pay the 10 1. and find the Securizy 

the 40 1. within a convenient Time after his Return, at his Peril; 

and there needs no Bequeſt to be made by T. koz he hath taken upon 

Wm to do it at his Peril. Mich. 31, 32 El. B. between Peeter and 

Harter, adjudged ; put M. 31, 2 Fl. B R. 1 

If (e) A. in Conſideration of 12 Pieces of Stuff, of the Value of 40 l. (e) 1 Rol. 
2. delivered to A. aſſumes to B. to deliver to B. ſo many Pipes of Abr. 466. 
ck, which 4. then had lying in a certain Cellar in London, as ſhould Pl. 33. like 
of rhe Value of the ſaid Stuti, per præfat. B. Eligend. B. muſt requeſt 4. Point. 
let him make his Election; for before ſuch Election, A. cannot deli- 

Ar the Wine; and there is no Reaſon that 4. ſhould requeſt Beto make 
Election, as he ought to have done, it the Promiſe had been to de- 5 
rer them to a Stranger. Trin. 23 Car. 2. between (f) Parmenter and (H) stil. 49. 
e. A0 25. adjudged; and that a Requeſt at Norwich to deliver the 92: rh 
Pines was good, both in Reſpect of the Place and Manner; for B. 5 
8 muſt requeſt A. where he could meet with him, and thereupon 4. ought 

on Sun tdg > yp | to 
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to have appointed a. reaſonable Time when he would be ready to go 


with B. to the Cellar, that he might make his Election: And as to tſe 


Manner, it was as much as if he had requeſted 4. to perform his Pro- 


miſe, vhich muſt be by ſhewing the Wine; to the Intent that B. might 
taſt it, and make his Election, Oc. 


— 


— — — 


—Lv —_—_— 


(E) At what Time it ought to be performed 


where no Time is limited. 
During the Lives of the Parties. 


(a) Co Lit. 1. (a) * Pan, makes a Feoffment, npon Condition to re-enfeoff 
3 him : Ik he does not re-enfeoff him during the Life of the 
© Fp. (b) Feoffoz, the Condition is bzoke, if he had convenient Time tz 
(b) Bat tho' re- infeofk him befoze his Death. (c) 18 Al. 18. . adjudged, Loy 
the Feoffor Clifford's Caſe. (d) Regularly if the Feoffee oz Gzantee be upon (e) 
dies ye a Condition to re-enfeoff oz regrant any Cſrate to the Feoftoz oz Gzanto), 
an) de do without limiting any time, the Feoffee az Gyantee hath Time to do 
ot the Cor- it during his Uſe, if he be nor haſten'd by Requef, Co. 2. Log 
dition broke. Cromwe D. 79. 

Co; i 7 Fo ; | 

a. Kelw. 137. 2 Co. 79. b. (o) Be. Condition 105. S. C. (d) Co. Lit. 208. b. S. P. 6 Co. 31. a, 


S. P. 2 Co. 79. b. (e) Bat if a Man covenants to grant an Eſtate to another, it nuſt be done 
in convenient Time. 2 And 73, 74. | 


2. But in the ſaſd Rule, if the Caſe be, that it appears by thc 
Thing to be perkozmed, oz by any Accident, that the Feoffo2 cannot 
have all the Benefit<inrended him by the Condition, the Condition is 


3 


P * * 
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bzoke without any Kequeſt, and during the Life ok the Feoffee oz Gzan- | 


(f)Indzews tee. Co. 2. Lozd Cromwell 79. 


+ pol » 3. (t) As if A. conveys a Mano! to which an Advowſon is appen a 
8 <P dant to J. S. in Fee, upon Condition that J. S. thall grant the Advow: © 


and Blunt ſon to A. fo his Life, and if it happens not to be void in his Life, 


S. P. upon then one Turn to his Executozs : Though in this Caſe, J. S. hath 


the ſame 


all his Life to regrant it, if he be not haſtened by Requeſt, and the | 
Drau And Church becomes not void in the mean time (g); yet if the Church be: 
* . comes void during his Life, bekoze any Kequeſt, the Condition is bzoke, 


Pl. 249. ad- 


betaule the Feoftoz cannoc have all the Eftect which was intended him f 


judged. Dy. by the Regrant, which was to hade all the Pꝛelentations during his 


Boy ad- Life, Co. 2. (h) Low Cromwell 78. b. 79. refovled. 
ju "= | | | 
(g) Co. Lit. 222. b. 8: P. ch) 2 And. 69. S. C. adjudged. Moor 472. Pl. 6 79. 


(i) Co. Lit. 4. (Y) If A. enfeoffs B. the fſt. of May, upon Condition that he ſhall 


208. b. Moor grant to A. an Annuity o2 Kent during his Uke, payable yearly at 
N Michaelmas and the Annunciation: In this Cale the Feoffee hath 
Sp. not Time to do it during his Life, but he ought to do it (k) before the 
(Kk) Where Urlt ol the ſaid Feaſts, oz other ways A. ſhall not have all the Advan⸗ 
one is to tage ol the Rent intended him by the Condition, Co. 2. Lozd Cromwell 
grant a Re- 79, Vide 8 H. 4. Vide 14 E. 3. Det. 138. | 5 

verſion, he ien 
may do it any Time dgring his Life, if 


it ſo long continues a 36. | 
y Requeſt, 1 Ler, 44. per Windham, en 
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. If a Man makes a Feoffment in Fee, upon Condition to be void 

pon Payment of Money () by the on r Feoffor may pay it (1) Secus, if 

1 me during his Life. Lit. Sect. 337. Co. Lit. 208. a. upon condi⸗ 

- dd Taneduring his Lite. L 337 dition that 

Woffee Hall pay money; fo2 it is not reaſonable the Feoffee ſhould have the benefit of the 
nd, without payment of the money. 2 And. 73. 


6. If the Condition of an Obligation be to do a local Act to the Obli- 
e, to which the Concurrence of the Qbligor and Obligee 1s neceſſary, 
W ro make a Feoffment, Cc. (no Time being limited) the Obligor hath 
10 ine during his Life to perform it, if not haſtened by Requeſt. Co. Lit. 
8. b. 6 Co. 30. b. | "ah HY 
7. But though the Condition is local, yet if it may be performed tor 
The Benefit ot the Obligee in his Abſence, as the Acknowledgm ent ot 
Satisfaction upon Record, Cc. it ought to be done in convenient Time. 
L.. 208. a. (m) 6 Co, 30. b. (m) Hadr. 
8. When by the Condition, the Qbligor, Feoffor, Feoftee, or Stranger, 10 8. C. & 
gre to do a ſole (n) Act or Labour, as to go to Rome, c. they ſhall = Anh 
e Time during Life, and cannot be haſtened by Requeſt. Co. Lit. in no man- 
8. b. 209. a. | ner con- 


3 | | | cerns the 
oy | Dbligee, Feoſtee, &c. no2 their benefit. 6 Co. 31. a. b. 1 Leon. 125. 


9. The Lord Clifford held, &c. in Capite, and the King licenſed him to 
: ien to B. and C. ſo that they ſhould give the ſame to my Lord Clifford, 
a and the Heirs of his Body, the Remainder over, c, and the Lord Clij- 
ira, according to the Licence, enfeofted B. and C. and before any Re- 
$ conveyance the Lord Clifferd died, and it was adjudged his Heir might 
5 Enter ; for if they ſhould make the Eſtate to the Iſſue of the Lord Ci, 
[ ford, the King might ſeize for Want of a Licence, and that in Default 
| of the Feotices, (o Co. Lit. 222. b. (o) 2 Co. 80. 
0. If 4. pawns a Jewel to B. for 25 /. but no certain Time is ap- a. S. C. cited. 
pointed for the Redemption thereof, and B. dies, it may he redeemed 
afterwards. Trin. 8. Jac. between (p) Sir John Ratcli F and Davis. Cro. (p)velv. 178. 
Fac. 224. adjudged ; but Telv. and Croke doubted. S. C. adjudg- 


g 4 : ed. 1 Bull. 
: | 29, 30. S. C. adjudged. Noy. 137. S. C. adjudged. 


1 . 
11. (q) Otherwiſe if A. dies before Redemption. Tyin. 8 Fac. be- cgyely.1 8. 
tween Sir John Ratcliff and Davis. Cro. Jac, 244. reſolved. 8. er 8. b. 


ee” p er Curiam ; 
oz the condition is perſonal; and being generally pawned, it extends but to the perſon of him 
chat pavoned it. x Bulſt. 29, 30. S. C. adjudged. Noy. 1 37. S. C. adjudged, 
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At what Time the Condition ſhall be per- 
formed when no Time is limited. 


To the Obligor, Feoffor. 


| 1. F the Condition be to be perfoumed to the Party himtelk on- 
ble, who is to take Advantage of the Beach of the Condi- 
p 4 (a) the Feoffee is not bound to do it bekoze Requeſt, D. z, 4, (a) Moor 
. 139, 32. 47. 
. (b) If 4. enfeoffs B. of Black-Acre, upon Condition to be void if (b) 6 Co. 
C. enfeoffs B. of White-Acre: C. hath Time during his Life to do it, if 31. a. S. . 
t haſtened by Requeſt, Co. Lit. 298. b. 


n bh . So in Caſe of the Condition of an Obligation. Co. Tit, 208. b. 
e R (G) To 


66 Condition. 


(G) To a Stranger. 


(a) Co. Lit. 1. (a) F upon Condition to enfeoff a (b) Stranger (c) 
208. b. S. P. ought to do it pꝛelently. (d) 44 E. 3. 9. D. 3, 4, Ma. 139. 


6 Co. 31. a. (e) 44 Aſſ. 26. 

S. P. Co. Lit. | 

219. b. S. P. (b) Secus, where the Condition is, that a Stranger ſhall enfeoff the Feoffee. Co. 
Lit. 208 b. (c) Secus, where to enfeoff the Feoffor and a Stranger jointly. Co. Lit. 219. b. 
4d) Fitz Entry Congeable 33. S. C. Br. Condition 26. S. C. (e) Br. Condition 217. S. C. 


—_—_ — 


(H) Stranger and Obligor. 


(a) Co. Lit. 1. (A). 1 the Condition be to enfeoff a Stranger in Tail, Remainder 
219. a. S. P. to the right Heirs of the Feoffo2 ; he is not bound to db it be- 
con, becauſe foze Requeſt. (b) 44. E. 3. 9. b. . 
the Stranger» f ; 

* - is * oy to the Condition, ought to have the Profits preſently. (b) Fitz Entry Conge- 
able 33. S. C. . 


2. Jf Land be granted to the Ring, upon Condition that he, his 
Heirs and Succelſozs, ſhall give other Lands in Conſiderarion thereof : 
The King is not bound to do it in his Life, but any of his Suc⸗ 
teſſoss may; fo2 the Wow his extends to every of them. D. 3, 4, 
Ma. 139. 32. £ 

3. It the Condition be to make a Gift in Tail to the Feoffor, the 
' Remainder to a Stranger in Fee: The Feoffee has Time during his 
Lite to do it, becauſe the Feoffor, who is Party, and privy to the Con- 
dition, is to take rhe firſt Eſtate, Co. Lit. 219. b. 


——— 1 


(1) At what Time it ought to be performed where 
no Time is limited. 


Upon Requelt. 


1. JF a Feoffment be upon Condition to re-enſeoff the Feoffoz and 
(a) But if not his Wife, he (a) ought to do it upon (b) Request. 21. E. 3. 11. 
haſtened by b. 44 Aſſ. 26. (c) 44 E. 9. admit. 
Requeſt, he 4 6 | 
hath Time during his Life, becanſe the Feoffor, who is privy to the Condition, is to take jointly 
with her. Co. Lit. 219. a. Hetl. 56. — But if the Baron dies, the Feoffment muſt be made to the 
Wife without Requeſt. Hetl. 56. (b) Made to the Obligor, and a certain Time limited for the 
doing thereof. 6 Co. 31. S. C. (e) Br. Condition 26. S. C. Fitz Entry Congeable 33. S. C. 


2. Ik the Condition ot an Obligation be to pay a certain Sum, 

ä 8 limiting any time, it ought to be pald upon Requeſt. 
Lz | | | ier 

- it a Man deviſes Lands, upon Condition to pay his Debts ; 

he ought to pay them upon Requeſt, otherways che Condition is bꝛoke. 

N 38 7. II, b. | ; | | | * 

"Fol. 440. 4. ik the Condition ot an Obligation be, that whereas A. the 

TIT? Dbligoz hath conveyed 'Lands to B. the Obligee: Jf A. (d) the 
(d) Theſe | | PEA 

* Wards, Hh Obligoꝛ, and C. his ſon: are left out in the Original. 


-@btligo; 
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Obligoz, and C. his Son, thall do all Acts and Deviſes fo2 the 
better Aſſurance of thele Lands to B. which ſhall be deviſed by B. 

o his Council, then the Obligation ſhall be void; And after B. 
deviſes and tenders a Releaſe, to be ſealed by A. and C. his Son, 
and A. pzeſentiy ſeals it; but (e) C. becauſe he was not lettered, noz (e) The C. is 
could read it, p2ays B. to deliver it to him, to ſhew to ſome Man wanting in 
learned in the Law, who might inkozm him whether it was actozding he Orig wal. 
to the Condition, and if it was according to the Condition, he would 
ſed! it, which B. refuſes, upon which C. refuſes to ſeal ic: This was a 
Beach of the Condition, becaule he did not require the Writing to be 
read to him; and he was bound to take Conuſance of the Law, whether 
it was accozding to the Condition, and ſhall not have reaſonable time 
to ſhew the Writing to his Touncil learned in the Law, co be in⸗ 


ſtructed by them, Co. 2. (f) Manſer. 3. per Curiam reſolved, (f) Rol. 


Abr. 424. 
PI. 11, S. C. with Notes and Referencts. 


5. Jf A. covenants with B. to make ſuch Conveyance of certain 
Lands to B. as by him Sthall be deviſed at the Coſts and Charges of 
B. and after B. deviſes, and tenders a Writing, containing a Bargain 
and Sale to (g) B. and A. requires time to ſhew it to his Council, to (80 T his is 
be adviſed thereupon, and B. refuſes it, upon which A. does*not ſeal ; &. in =p I 
he hath bzoke his Covenant, fo2 the Covenant was peremptozp, ſcilicet, e 
to be perkozmed pꝛeſentlp, at His Peril. D. 16 El. 338. 39. between g chere. 


(b) Worton and Cokc. (h) 1 Rol. 


Abr. 424. 
PI. 11. S. C. with Notes and) etrences. 
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(K) Ar what Time it may be performed umher 
a Day is Iunited. 


Before the Day 


I. Tf the Condition be to ſtand to the Award of J. S and he awards 

him to pay 10 l. uch a Day ; Jt is a good Perkozmance, if he 
pays it to the Obligee bekoze rhe Day, and the other acceps it: Co? 
Payment bekoze contains Payment at the Day. Hill, 14 Jac. at 
Sergeant's Inn, between (a) Berrey and Perrin, in a Wirir of Erroz, (a) 3 Bull, 
where the Award was to pay at 02 befoze ſuch Day, and the (aa) Beach 62, 53. 8. C. 
alligned foz Pon-payment at the Day, without mentioning the Mon- adj dged. 
payment befoze, and pet the Judgment affirmed per Curiam, becauſe Brigg. 91. 
Payment bekoze is Payment at the Day. Mich. 21 Car. B. R. be- * C. a ldd. 


223, 375. Cro. Jac, 299. Moor 849. but no Notice taken of this Point. (aa) where the Breach 
being ſo aſſigned, was adjudged naught, videUattnough and Yolgate, 3 Levin. 293. 2 Vent. 221. 


2. Ik the Condition of an obligation be to pay ſo much to a Stranger 

luch a Day: If he pays it befoze the Day, (b) this is a good Perkoꝛ- (b) Co. Lit 
mante, (c) becauſe Payment befoze contains Payment at the Day. „ a. 6. 
9H. 7. 20. (d) 10 H. 7. 10.b. Cro. Car. 


| 234. Cro. 
Jac. 435. Moor 367. Pl. 502. Et vid. 2 Syd. 18. (c) And upon Colvit ad diem, ſuch Payment 
may be given in Evidence. Bond and Richardſon. Moor 267, PI. 417. adjudged. Cro Eliz. 142. 
adjadged, 1 And. 198, 199. adjudged. Sav. 96.adjudged. Ow. 45. adjudged againſt the Opinion. 


ſhould be 14. which vide Br. Condition 242. | 
3. S0 


tween Ireland and Sutton, adjudged accozdingly upon Pemurrer. In- gore Bar 2 
tratur Tr. 21 Car. reported in 
I Rol. Rep. 


Dyer 222. b. Moor 47. Pl. 141. Godb. 20. (d) This is miſprinted in the Original as here, and 


A 
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the Obligor Bequeſt ; koz the moſf benign Conſtruction hall be made to make this 


* 


658 2 Condition. 


— 1 


3. 99 if the Condition of an Obligation be, That a Stranger 
' ſhall enfcoff a Stranger ſuch a Day: If he enfeolfs him bekoze the 
Day, this is a good Perfozmance, becauſe it contains a Feeffment at 
ce) Bt. Con- the Day. (e) 9 H. 7..18, 20,.(t) 10 H. 7. 14. b. 
dition 136. | 
S. C. (t) Br. Condition 242. S. C. 


4. So ik the Condition be, That a Stranger ſhall enfeoff a Stran⸗ 
(8) But ger (g) after the Death of J. 8. Ik he enfeoffs him during the Life 
wherethe bk J. S. this is a good Pertozmance, becauſe it continues a Feokiment 
Condition After his Death, (h) 9 H. 7. 17, 20. 


was co pay i : 
10 l. after the Obligee had enfeoffed him, and he pays 5 1. before, and 5 1. after, it was no Per- 
formance. N. Dyer 222, b. Margine. (h) Br. Condition 136. S. C. | 


5. IC the Defcalance of an obligation be to pay a leſs Sum than is 
contained in the obligation, at a Day certain: It he pays it bekoze the 
Dap, and the Dbligce accepts it: this is a good Diſcharge ok the obliga- 
tion, 30 E. 3.22.b. 23. admitted by the Jfue. © 
6. If a Condition be to make an Aſſurance within a Month after the 
— —- Pate of the obligation : He is not bound by any Requeſt to make it at 
Fol. 441. any certain Time; but he may perfozm it at any Time * within the 
-——— Month. Hill. 37. El. B. between Pexpoint and Thimblebye, per Cu- 
rIam, 
7. Ik a Condition be to make further Aſſurance within a Ponth, 
upon Requeſt to the Dbligee : Ik the Obligee requeſts him within the 
Month, and he refuſes, tho' he be ready after within the Ponth, pet the 
obligation is forfeited, inaſmuch as the Time of the Month is limited 
to the Kequelf, Hill. 37. El. B. in Pexpoint and Thimblebye's Cale, 
per Curiam. | EN "She 
8. Ik the Condition of an obligation be, If the Obligor do at all 
Times hereafter, within the Space of one Month, wien he ſhall be 
requied, make ſuch further Act and Acts, Aflurance and Afiurances, 
as the Obligee ſhall by his Council demand. for the Recovery of one 
(i If the Annuity of 30 l. due from J. S. then the Obligation to be void: In 
Cönditionof this Cale, it the (i) Obligee does not de and any further Aſſurance 
an Obliga- within the Ponth after the making the ol gation, pet the Obligoz is 
tion is to pay bound to make further Allurance within a Ponth akter Requilt, made 
501. upon after the Month paſt, akter making the obligation, becauſe the firſt TToꝛds 
che 1oth of (ſcilicet, all Times hereafter) are without Limitation, and the other 
January wane Wows (within one Month, when he ſhall be required) reler to the 


Month 37 
n ” Requeſt; ſcilicet, he ſhall have a Month fo2 the making thereof afrer 


muſt pay the Agrecment effceual ; Toz this is not like a common Allurance, by which 
Don oe it is covenanted to make further Aflurance within [even Pears, becaule 
Januar the Ale in luch Cale hath inter gꝛeted it, that he thall not be troubled be- 
y next a 7 . 
giving the vond 7 Years, Hill. 1650. between (k) Wentworth and Wentworth, 
Obligee 3 adjudged upon Demurrer. Intratur Trin. 1650. | 
Months | FAY 
Warning; for the Words ſhall be taken moſt ſtrongly againſt the Obligor. Lawſon and Wid- 
dzngton, 1 Lev. 85, 86. adjudged nift, Raym. 51. adjourned : But ſaid by Ulindham, admit- 
ting the Obligee is to give Warning, ard omits it, yet the Money is not loft, but ſhall be paid 
ur any 3 Months Warning. 1 Keb. 381, 415. (k) Still, 241. S. C. adjudged per totam 
ut iam nilt, | 729 n 


f o 


(L) At 


: ? 5 
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A L) At what Time it ſhall be made where Time * 

# is limited. 


Upon Requeſt. 


W 7F A. covenants with B. to make a Surrender of Land, oz to 

1975 I convey Land to B. (a) upon Requeſt: It a Uiriting purpozting (2/0 if up- 
Surrender 02 Conveyance, be tendered to him, with Requelt to ſeat on rcaſona— 

A. ought to ſeal it pzelently, and ſhall. not have any time to be adviſcy = —_— 

Wy his Councif, whether it be accoding to the Covenant. Paſch. 9 Car. 399, 308. 


R. between (b) domes and Smith, per Curiam relolved. 1 Jon. 314. 


8 PIT ; | (b) Sims 
nd Smith, Cro. Jac. 299, 300. S. C. adjudged. 1 Jon. 314. S. C. adjudged. Godb. 445. S. C. 


2. It a Pan covenants to make further Aſſurance at all time and 
mes, at the Charges of the Tovenantee, and the Council adviſes, that 
e ſhall levy a Fine ; pet he is not bound to do it pzelently, but he ſhall 
Wave convenient time to do it, though the Wozds be, that he ſhall do it 
t all times; fox the Woods ought to have a realonable Conſtruction, 
in 37 El. B. between Pexpoint and Thimbelby, per Curiam. 

3. If A. being a Copyholder fo2 Life, covenants with B. to ſur- 
ender to B. in Reverſion the laid Topyhold Tenement, ſuper rationa- 
Niem Requiſitionem ei fiendam by B. and after B. tenders to A. a 
ariting, purpozting a Letter of Attozney of Surrender of the ſaid Tene- 
Ment to B. and A. requeſts, that betoze the lealg it, ſhe by her Council, 
irca Scriptum illud infra rationabile T'empus tunc proximo ſequens 
adviſaretur, the which B. refuſes, and thereupon A. refuſes to ſeal it. 
dnitting that A. was bound to [eal the Letter of Attozney, and to lur- 
ender by ſuch Letter of Attomney, then ſhe hath bzoke her Covenant: N 
go: ſhe onght to take Conuſance of the Law at her Peril, whether the we 
WA.ctter of Attozney was accozding to the Covenant; and the ſhall have 

Jo time to be adviſed thereupon : but the realonable time mentioned inn 

e Covenant is intended * reaſonable Time in the making thereof, * Fol. A 
Moilicet, ſhe ſhall have time to read it bekoze the leals it, and therelo e 

t ought to be ſealed pzelently, without Time to adviſe upon Requeſt, 

according to the Words of the Covenant. Paſch. 9 Car. B. R. be⸗ 

WE ween (c) Sims and Dame Smith, per Curiam reſolved upon Demur- (c) Cro. Jac. 

rer. Intratur Hill. 6 Car. Rot. But Judgment was given againſt rhe 299, zoo. 
Pläaintitf fo2 another Matter. Co. 2. Manſer 3. D. 16. El. 338. 39. * * 1 

=» | a . On. 

Ei _—_ C08 

_ 1 | 1 2 i — adjudged. 

Bt $3 | Godb. 445. 

S. C. adjoz- - 


(M) At what Time it ſhall be performed. Wr. 


8 | 


3 | Where Time is limited. 

I, 15 the Tondition be to do a thing within a certain time, he may per- 8 

kozm it the (a) laſt Day of the time appointed, 8 H. 4. 14. (a) For this, 
| w” | Id. Cro. 


Elix, 14. Moor 122, Pl. 266. 
8 2, SO | 


| 


2 


Condition. 4 


2. So if the Parliament make a Conftfrutſon, That if J. S. comes 
not in B. R. within, a quarter ok a Year afrer Pꝛoclamation made, le 
ſhall be convicted of a Trelpals, &c. he need not come bekoze the laſt Day 
of the Quarter. 8 H. 4. 13. 

3, Ik an obligation be inade the x 7th Day of November, Anno 
12 Jac, and the Condition is to pay 5 1. the 21ſt of November follow: 


ing, and 51. the 2oth of December next after: The firſt 51. ought 


(b) 2 Rol. 
Abr. 251. 
Pl. 3. S. C. 


to be paid the 21ſt Day ol November, 12 Jac. fot it refers to the Day 
and not the Month. It was adjudged in B. Mich. 13 Jac. B. be: 
tween (b) Price and Coa. | | 

4. If the Condition be to pay 10 s. when A. comes to his Houle, 
and 10 s. at the Feaſt of St. Michael, and then at the Feaſt of 
St, Andrew then next enſuing, 10 s. Thele laſt Sums ought to 


be paid at luch next Feaſts oz Times, and not at the next Feaſts after 


(bb) In the 
Original it is 
in igell del 

catts 
(c) Br. Con- 
dition 174. 
S. C. 

(d) Br. Con- 
dition 174. 
S. C. 

(e) Br. Con- 
dition 174. 
S. C. 

(f) Br. Con- 
dition 174. 
S. C. 


(g) Stil. 30. 
S. C. but S. P. 
does not ful- 


ly appear. 
— N 
* Fol. 443. 
—— 


A. comes to his Houle. 


5. Ik the Condition be to pay ſo much on this Side ſuch a Feaſt; 
it ought to be paid in the (bb) Wake of the Feaſt at the leaſt, and not 
the Keaſt-Way. (c) 21 E. 4. 5 2. | 

6. The ſame Law where it is to be paid infra Feſtum. (d) 21 E. 4. 52. 

7. The lame Law where it is to be paid ante Feſtum. (e) 21 E. 4. 5 2. 

8. But where the Condition is to be perfouned in Feſto, it ought to be 
done the Fealt-Day, and not befoze no2 after. (ft) 21 E. 4. 52. | 

9. Ik the Condition ok an obligation upon an Adventure to New- 
foundland be, to pay lo much within 40 Days next after the Ship ſhall 
make her firſt Return and Arrival in this Voyage from Newfound- 
land into the Port of Dartinouth, or into any Harbour, Creek, or Port 
of England, where ſhe ſhall firſt wnlade her Goods, &c. and after 
the Ship, does not return to Dartmouth, but to Plimouth in Devon, 
where the unlades her Gods: In this Caſe the Obligoz is bound to 
pay the Poney within 40 Days after the Arrival of the Ship, and ſhall 
not have 40 Days after the unlading the Goods; fo? this is not fo2 
Freight, but koz an Adventure; and the Unlading of the Goods is 


mentioned only to delcribe the Haven where the Arrival ſhall be, ſcilicct 


the Pozt of Dilcharge, and not put to make a Limitation of the Pay: 
ment of the Poney, to have 40 Days koz the Payment thereof after the 
Diſcharge ; but perhaps there will be lome Doubt if the Diſcharge be 
not within the 40 Days. Trin. 23 Car. B. R. between (g) Leere and 
Cholwicke, adjudged koz the Plaintiff, this being moved in Arreſt 
of Judgment, where it was aſſigned foz Bzeach, that he did not pay 
the Money within 40 Days after the Arrival of the Ship ; and avers, 
that the Ship was nnladed of the Gads, but no Time alledged of the 
Unlading; and per Curiam, if it was not unladed within 40 Days, 
it ought to come of the other Part to ſhew it. Intratur, Hill. 2 2. Car. 
Rot. 912. x 5 

10. If a Man makes a Feoffment in Fee, upon Condition to be void 
upon Payment of Money at a Day; the Feoffor muſt tender it upon 
the Day, a convenient Time before Sun-Set. Co. Lit. 206. b. 

11, But if he tenders it to the Perſon of the Mortgagee at any Time 
of the Day of Payment, and he refuſes, the Condition is ſaved. Co. 


Lit. 206. b. 


12, It the Condition of an Obligation be, to deliver to the Obligee 
20 Quarters of Corn the 29th of February next following the Date here- 
of, and the next February hath but 28 Days; he is not bound to deliver 
it till a Leap-Year. Paſch. 30 Eliz. 1 Leon. 101. adjudged. 


(N) How 


— = 


Ks 7 5 ow, 
Condition. 
(N) How. | 
1. IF the Condition be to be perfozmed at a Day certain, it is * 
1 not neceſſary fo2 the Obligoz to be there all the Day. Con- 


tra (a) 21 E. 4. 5 2. (a) Br. Con- 
2. If the Condition be to ſfand to the Award ok B. to be made ſuch 18 * 
a Day: Ik he does not make the Award at the Day, but at a Day atkter, 
he is not bound to perfozm it, 49 E. 3. 9. 
3. Ik the Condition be to make an obligation to the ©bligee, by the Ad- 
vice of J. S. ot 40 J. immediately, yet he ſhall have reaſonable time to 
do it by the Advice of J. 8. 18 E. 4. 21. n 8 
4. Where by a Condition a thing is to be perkozmed upon Demand, 
yet he ſhall habe reatonable time to perfoun it after Demand. 
(b) 15 E. 4. 30. 222 4 | (b) Br, Con- 
| dition 65. S. C. 1 Rol. Abr. 449. F. 2. S. C. 


5. Ik A. retites by his Deed, that whereas he is indebted to B. 
in 1001. he covenants with B. that the laid oo l. ſhall be paid and de- - 
livered to B. 02 his Alügns, at Rotterdam in Holland; per C. abſſue 
aliqua Sea Legis ſuper primam Requiſitionem quæ de codem ta- 
ceretur. In this Cale the Demand may be made in any other 
Place preter Rotterdam; fo2 though the Payment is to be made at 
Rotterdam, yet the Demand may be made in any Place, as if the De- 
mand be made in England, oz at Dort, which is ro Piles from Rot- 
rerdam, (c) o in England; fo2 he ought to have reaſonable time to pay (c) so is the 
it after the Demand, having Reſpect to the Diſtance of the Plate: Original; 
But if the Demand ſhould be limited to Rotterdam, perhaps he would dut it ſeems 
never come there, and ſo the Covenant would be of no Effect. Mich. Spluſage. 
1650. between Halſted and Vauleyden, adjudged upon a Special 
Verdict. | 
6. If an Obligation is conditioned for the Payment of Money to the 
Obligee at or before the 29th of September at ſuch a Place; it cannot be - 
tender d at the Place before the laſt Day, unleſs the Obligee is there 1 
ready to receive it. Mich. 25. Elia. between (d Hawly and Simpſon. (d) Moor 
Oo. Eliz. 14. adjudged. 122. Pl. 266. 

S. C. & S. P. dubitatur. 


7. (e) But if the Obligor meets the Obligee at the Place before the (e) Co. Lit. 
Day, he may then tender it, and the Obligee ought to receive it. Mich. 211. like 
25 Elix. in the Caſe of (f )Hawly and Simpſon, Cro. Elix. 14. per Curiam. on. 

I EA oor 
122. Pl. 266. S. C. & S. P. dubitatur, 


# 


8. If an Obligation be conditioned to be at A. at a certain Day, and 
there to chuſe Two Arbitrators to be joyned with Two others, to be 
choſe by the Obligee, to arbitrate all Matters between them; he ought 
to be there in ſuch Time, that Arbitrators may be choſe, and all ended 
that Day. Mich. 39 & 40 Eliz. between (g) Marſh and Edmunds. Moor (9) Oro. Elis 
$45. Pl. 725. And the Pleading that he was there the laſt Inſtant, to 549. S. C. 
make his Choice, is not ſufficient. | adjudged, 
| That the 


plea was naught, becauſe he ſhewed not what hour cf the day he came, noꝛ how long he con- 
tinued there, noz that his Arbitratoꝛs were pzeſent alſo, 


(O) At 


for the Performance of Homage, or other ſpecial corporal Service, to the Perſon of the Lord, 
the Tenant, by the Law of Convenience, ought” to ſeek him in any Place in England, Co. Lit. 


(d) Firz. in another Place than upon the Land. (d) 21 E. 4. 6. b. 


Pl. 2. S. P. Plate. (b) 41 E. z. 25. 
dition 21. S. C. 1 Rol. Abr. 456. Pl. 11. S. C. 


- - . | f — 


, 


— — 


Condition. 


; . 

(% we (O) At what (a) Place where none is 

Poph. 11. limite ob K 
* | | 


1. TF the Condition be, that a Stranger ſhall ſhew certain Evidentes 
2 of ſuch an Annuity to the Council of the Dblige upon Requett : 

When the Requeſt is made, the Stranger ought ro'Teek the Council 

where they arr. 19. E. 4. 1. b | '# 


* 


. 


(P) To the perſon. 5 


(5) Lit. Sekt. 1. (a) TF the Condition be to pay a [mall Sum, and no Place is li- 

340. Co. Lit. mited, he ought to ſeek the Oblige. 21 E. 4.6. b. 

210. S. . 2. It the Condition be to do a thing upon Reqlieſt, and the Plaſn- 
tiff aſſigns fo2 Bzeach, that the Defendant could not be found to make 
a Kequeſt to him, and therekoze he made a Pꝛoclamation at the Church 
where he was bozn, and another Pꝛoclamation in ſeveral Barkets in the 
ſame, County, by them giving Notice of his Requeſt; pet rhis was 
not any Kequelt, inaſmuch. as it ought to be made to his Perſon. 
Mich. 8 Car. B. R. between Gruit and Pinnel, adjudged upon De- 

3. A Pan leaſes, rendering Kent, and the Leſſee binds himſelf in 

201. to perkozm the Covenants: this does not alter the Place of Pay- 

(b) But ment ok the Rent, fo2 it may be tender'd (b) upon the Land, without 

where the Leking the Obligee. (c) 21 E. 4. 6. 20 E. 4. 18. b. 


Condition is 


211. a. (c) Fitz Dette 97. S. C. 

3 I? 
(Fol. ddl. 4. Ik the Leſſee binds himſelf to pay a greater Sum ik he does not 
_—-— pay the Sum reſerved at the Day, yet he is not bound to make tender 


Dette 97. F. (e) If the Condition of an Obligation or Feoffment be to deliver 
875 Lech. 20 Quarters of Wheat, or 20 Load ot Timber, Cc. to the Obligee or 
0. 8. p. Feoftee, the Obligor or Feoffor is not bound to carry the ſame about, 
per Pan⸗ and ſeck the Feoffee; but the Obligor or Feoffor before the Day muſt 
wd and go to the Obligee or Feoffee, and know where he will appoint. to re- 
Clark. ceive it, and there it mult be delivered. Co. Lit. 2 10. b. 


„ 


** — 8 * 8 


(Q) Where a Place is limitcd. 


i Rot, 1. (a) IF the Condition of an Obligation be to pay 101, at a 
e 1 Day at S. he is not bound to pay it in any other 


(b) Br. Con- | N 5 


— 


2 Ss 


* 


Condition. 73 


2 (c) So in luch Caſe, the Obligo is not bound to receive it in 1 
any other Place upon a Tender. (d) 4: E. 3. 25, (e) 46 E. 3. 4. b. Abr. 443. 
11 H. 4. 62. f ; 8 

(d) Br. Con- 


4 9 dition 21. 8. C. Fitz Dette 121. S. C. (e) Br. Defeaſance 14. S. C. Fitz, Audita querela 1. S. C. 


1 Rol. Abr. 456. Pl. 12. S. 44 


2 — 
— 


(R) How. 


lf the Condition be to pay 10 l. at D. ſuch a Day, o2 10 l. at S. ſuch 
4 1 a Day; if he tenders it at D. the firſt Day, the Condition is laved. 


G (a) 21 E. 4 52. (a) Br. Con- 
dition 174. 
S. C. 


e 


(S) What ſhall be ſaid a Condition in the 
| Disjunctive. 


1. @ JF the . Condition be in the Copulative, and it is not poſſible (ay Ow. 52 
8 to be lo perkozmed, it ſhall be taken in the Digjuntive. § p. ce 
Vid. 21 E. 4. 44. arguendo. 
1 by 1 Leon. 74. 

| | ſame Rule arguendo, Coulſ. 5 1. et vid. Poph. 204, 205. 


= 2. As if the Condition be, That he and his Executo2s ſhall do ſuch a 
Thing: This is in the Disjunctive, becauſe he cannot have an Executoz in 
bis Like time. 21 E. 4. 44. b. 

3. So if the Condition be, That he and his Aſſigns chall ſell certain 
Gods: This is in the Disjunctive, becauſe both cannot do it. 21 E. 4. 44. 
400 If a Leaſe be made to Husband and Wife for 2 1 Years, if the (b) Bald win 
Husband and Wife, or any Child between them, ſo long lives, and the and Cook, 
Wife dies without Iſſue, yet the Leaſe ſhall continue during the Life of S. P. Moor 


| þ the Husband; for the Disjunctive referreth to the Whole, and disjoin- 239. Pl. 375. 


eth net only the latter Part, as to the Child, but alſo to the Baron and adjudged ; 


a; b aud (aid 
Feme; ſo that the Senſe is, if the Baron, Feme, or any Child ſhall ſo * 
long live. Co. Lit. 225. a. that ſo was 
| the Opinion 


of all the Judges of England. Ow. 52, 53. adjudged. 1 Leon. 74. adjudged. Goulſ. 7 :. adjudged. 
x And. 161, 162. adjudged. 1 Leon, 244. S. C. cited, Cro. El. 269, 270. S. C. cited. Et vid. 2 Syd. 10). 


(c) So if an Uſe (d) be limited till A. ſhall come from beyond Sea, 


a and attain unto his full Age, or die. If he comes from beyond Sea, or 22 
attains his full Age, the Uſe ceaſes. Co. Lit. 225. a. and Vaux, 


S. P. 1 Leon. 
243, 244. ad jornatur. Cro. El. 270. adjudged ; but after a Ulrit of erroz being bzought, it was 
ended by compoſition. . (d) But foz this, vid. under Title Eſtates, what ſhall be a Deter mi⸗ 


1 p . 
* 10 
= | T ( I At 
8 L 2 . C 7 
1 1 A ; , 
. 
þ 
4 . 


wo 


74 Condition. 


— —_— 


— 


» 


(T) At what Time it ſhall be performed where 
a Day is limited. 


I, I F aLatitat to arreſt J. S. be returnable Die Lunz prox” poſt Craſti- 
num Sanctæ Trinitatis, which this Pear was the roth of July, 
and the Sheriff arreſts him the zoth of July, and takes an Obligation 
from him the ſame Day, with a Condition to appear coram Domino 
Rege, Die Lunz prox' poſt Craſtinum Sanctæ Trinitatis, ad reſpon- 
(a) Ha Man dend &c. (a) it ſeems he ought to appear the lame Day, and not this 
in Lent en- Day T welve-month. Trin. 3 Jac. B. R. between May and Hooper, du- 
ters into a bitatur. - | | | 
Bond condi- 4 ; | 
tioned to pay a leſſer Sum in quarta ſeptimana Quadzageſime pꝛox : This is not payable till 
Lent come Twelve-month. Goulſ. 137. per Coke, —So if a Bond is enter d into upon Michael⸗ 
mas Day, conditioned to pay a leſſer Sum upon the Feaſt of St. Michael pꝛox futur : lt ts not 
payable the ſame Day, but that Day Twelve month. Goulſ. 137, per Coke, 


2. I the Condition of an Obligation be to pay 81. Anno Domini 
1599. in and upon the 13th * of October next after the Date herc- 
of at D. &c. where the 13th of October next after.the Date is a long 
Time before 1599. pet it fall be paid in 1599. and not befoze ; ko; 
it appears the Intention was, that it ſhould be paid in 1599. and this 
is firſt expꝛeſſed; and therefo2e if the lublequent Words, upon the 13th 
of Ditober, next after the Date hcreof, are contrary, they ſhall be void: 

But it leems they may be interpzeted, that it ſhall be paid the 13 1h of Oc- 
tober, which ſhall be Anno Domini 1599. next after tbe Date thereof, 
and ſo all may ſtand together, other ways not, Mich. 37, 38 Eliz. B. R. 
between Hankinſon and Rile, per Curiam. 

3. If A. be obliged to B. the 1ſt of May, upon Condition to pay to 
him 10 1. at the Feaſt of St. Michael, without ſaying moze; it ſhall be 
intended the Feaſt of St. Michael next enſuing, Mich. 12 Jac. B. be: 

tween Lewkner and Smallwood, adjudged. 


——— — — 


Tale my (V) At what Place ic ought to be performed 
NY where none is limited. 


1 the Condition of. an Obligation be to perkozm Covenants.” of 
which one is, That whereas he is a common Surgeon, and hath 
taken J. S. to be his Appzentice ; he covenants to inſtruc him in his 
Trade, and to keep him in Domo ſua propria & Servitio: I he after 
ſends the Appzentice to the Eaſt-Indies in a Uoyage to exerciſe his 
Trade, this is a Fozfeiture of the Obligation, becauſe he cannot ſend him 
out of the Realm koz the Danger thereof ; fo2 this is not any keeping 


in Domo ſua propria & Servitio. Hill 14 Jac. B. (a) Coventree again(t 
(a) 1 Rol. Boſwell, adjudged. | _ 
Abr. 427- | 

Pl. 3. S. C. Hob. 134. 8. Go adjudged. 


(b) Hob. 134. 2, (b) But in this Caſe it was agreed per Curiam, That he may, 


S. C. & S. P. without Foxfeiture of the Condition, lend him to any Place in England 
T0 cure a Patient. 


2; 
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Condition. 77 
„(c) If an. Appzentice be bound to a Merchant, and rhe Maſter (c)Hob. 134 


binds him with ſuch Mlozds as ſupra, he may lend him over the Sea; S. C. & S. b. 
fo: this is his Trade, and incident to it. This was lo agreed in the latd 


Cale. | 
Jf an Annuity be granted, upon Condition ro do Service 
to the Gzantoz, and to counſel him in Time of War and Peace; 
and after the Ring warns the People to go with him into Britany, 
upon which rhe Gzantoz goes there with the Ring, and warns 
the Gzantee to go With him, &c. X he refuſes, the Condition is 
Hoke, though it be out of the Realm, becauſe the Wozd (d) War, 
which cannot be pzoperly within the Realm, implies as much. Dubita- (dy For o- 
tur, 17 E. 3+ 26. ; | therways it 


: $ ſhould be 
intended legal Service within the Realm. 2 Iuſt. 43, 


5. But if the Condition had been to ſerve him, and counſel him ge⸗ 
nerally, he had not been bound to go with him out of the Realm, becauſe 
of common Kight, a Pan is not to travel out of the Realm. 17 
E. 3. 26. admit. 
6. Ik a Man moztgages Land, upon Condition to enter upon Pay 
ment of xo 1. he may tender it upon the Land, without ſeeking the Per- 
ſon of the Portgagee, becaule this is to be paid in Recompence, in licu 
of the Land. 11 H. 4. 62. b. per Skreene. 19 H. 6. 50. b. per Forteſcue. 
Lit. 78. (e) Quere. (e) A 
Doubt is 
now ſettled, having been oftentimes reſolved, That the Money being a Sum in Groſs, and colla- 


:teral to the Title of the Land, the Feoffor muſt tender the Money to the Perſon of the Fcottee, 
if in England, Co. Lit. 2 10. b. | | 


7. Jf a Pan releaſes all his Right in the Land, upon Condition if 
he pays the other 10 l. luch a Day, the Releaſe ſhall be void; it ſhall 
be paid upon the Land, oz to his Perſon, (t) 317 E. 3. 17 
Afl. 2. | (f) I ſup- 
3 3 poſe this is 
miſprinted in the Original as here, and ſhould be 17 Ed. 3. 16. 


8. (g) In this Caſe the Payment ſhould be made in what Place his ( 7, th 
Perſon could be found. 17. E. 3. 16. | pn * 


N 8 and the fol- 
| lowing Placicum is miſprinted, for there they are 6, 7. 


— 


9. If a Man makes a Feoffment, reſerving a Rent, to a Stranger; 
and Fo2 . Default of Payment, that it ſhall be lawful fo2 the Feolloz to re: 
enter: This is not any Rent, becauſe it cannot be reſerved to a Stran⸗ 
ger; and therefoze the Feoffee ought to tender the Sum to the Perſon of 
the Stranger where he may be found, otherwiſe the Condition is broke, 
Lit. 80. | 
10. If the Condition of a Bond or Feoffment is to make a (h) Feoff- (h) Dther: 
ment, it is ſufficient to tender it upon the Land, becauſe the Eſtate ways if to 
mult paſs by Livery. Co. Lit. 2 10. b. make an ab⸗ 


ſolute effate 


or Inheritance, unleſs he firft gives notice that he will do it ſuch a time by Feoffment. Brooke 


& Brooke, All. 24, 25. adjudged. Stil. 61. adjudged ; but not ſo clearly repozted as in Allen. 


11. If the Conditienof a Bond or Feoffment be to deliver 20 Quar- 
ters of Wheat, or 20 Load of Timber, &c. the Obligor or Feoffor is not 
bound to carry the ſame about, and (i) ſeck the Feoffee, &c. but be- () 3 Leon. 
fore the Day he muſt go to the Feoffee, &c. and know where he will 3 
appoint to receive it, and there it muſt be delivered. C6. Lit. 210. b. Hod & 


Clerk. 


. (x) At 


| 


Condition. c 


(X) At what Place it ought to be performed 
where a Place is limited. 


F the Condition of an Obligation be to appear coram Juſticiariis 
apud Weſtmonaſterium, he ought to appear in B. and not in B. R. 
lo this is not the Stile of the King's Benc h. Hill. 14 Jac. B. R. be: 
tween Mu! pat. and Robinſon, per Curiam. 
% 1 Kot, 2. (a) It a Plate of Payment be limited by a Condition, he is not bound 
Abr. 444. to pay it in any other Place. 17 E. 3.16, 42. b. wb) 17 All. 2. 
PI. 1. S. P. 
(b) Br. Condition 103. S. C. 


TREND 3. (c) If a Place be limited by the Condition where it ſhall be perfoz⸗ 
he. 2 446, vr the * other is (d) not bound to receive it in another Place, 17 E. 3. 
© Nel. 2. b. 3. 16. 17 Af. 2. 


Abr. 444. | 
Pl. 2. S. P. (d). But he may accept it at another Place, and tis good. Moor 367. Pl. 502. 


4. As if a Releaſe be upon Condition of Payment of 20 1. to another 
at D. he is not bound to reteive it our. of D. upon a Tender to his Per: 
( Br. Con- fon. (e) 17 E. 3. 2. b. 15: b. 
dition 103. 5. So if the Condition be to come to the Releaſee at D. to help him 
8. C. with his Council: It is not perkozmed if he tenders his Council at the Day 

at another Place. 17 E. 3. 2. b. 
6. Ik the Condition be to pay a ſmall Sum of Money at ſuch a Place, 
(f) x Rol. the Obligee is not bound to receive it in another Place. (t) 21 E. 


Abr. 456. 3. 45» 
ii. 


(J) How a Condition is to be performed, where 
2) whee divers Things are to be performed in the (a) 


in the Con- Disjunctive. 


junctive, 
both Parts 


mult be per- x, (b) TD. 18 Eliz, 347. the Condition of an Obligation was, Jf 
31 w the Obligoz bekoze Michaelmas made a Leale to the D- 
we he bligee . fo2 31 Years if A. would aſſent, and if he would not offent, for 2x 
Disjunctive. Bears, then the Obligation ſhall be vold; and A. would not allent a Neale 


Co. Lit. fo2 21 Years, it ought to be mabe before Michaelmas. 
225. A. 


- (b) x And. 49, 50. S. C. adjudged. 2 Sand. 131. S. C. cited. 


2. If the Candition be to enfeoff the Oblige ok D. oz 8. the (c) O- 
(e) 5 Co. bligoz hath Election. (d) 18 E. 4. 17. b. 


22. a, ſame 


Rule. — So if a Deviſe be made upon a Disjunctive Condition, to TIN by the Deviſee, 
He hath his Election. Palm. 76. (d) Br. Condition 161. S. C. 


So ik the Condition be to enfeoff him ok D. oz S. upon Requeſt, 
the bligo) hath Election, 18 E. 4. x7. b. 


4. The ſame Law if it be to pay 8 3 N a Pint ot n. upon Re: 
quel 18 E. 4. 1 7. b. 


5. The 


«& 
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Condition. oy 
FEE The ſame Law (f it be to ſhew Evidences to the Obligee, oz 
his Council, upon requeſt made by the Oblige, (c) 18 E. 4. 17, 20. b. (e) Br. Con- 


© Ft 19 E. 4. 1. it was repleaded. dition 161. 


6. The lame Law if it be to cut 20 Acres of Peadow oz Cozn upon 8. © 
ARequecſk. Dubitatur, 18 E. 4. 20. b. | 
7. The lame Law if it be to go with me oz my Wife to Church upon 
Requeſt. 18 E. 4. 21. | | 

8. The ſame Law if it be to go to York, oz marry my Daughter, 
upon Requeſt; koz in all thete Caſes, rhe Requeſt is of no other Effect 
but to appoint a time when the Obligee hall do the one oz the other, 
18 E. 4. 21. | 
19. 4 Covenants with B. to diſcharge him from the Wardſhip of 


| F | his Body at his Age of 21 Years, oz befoze, upon the Requeſt of B. 


= Quzre which of them have the Election, if B. requeſts befoze 21. 
D., 2 Ma. 108. 32. 

WI 10. Ik J am obliged in 101. to pay 51. at the feaſt ok P. next, &c. 4 
dz befoze, at the Request of the ©bligree ; rhe Obligoz hath given his 
Content, that the Dblige, ſhall have the Elertion in this Cale. D. x, 2 

Ma. 108. 32. | 

11. But otherways it is if the Mozds are retrorſum; as if the Con: 
dition be to pay 5 1. bekoze the keaſt of P. at the Requeſt of the Oblige 

iz at the fraſt of P. there the Obligoz hath the Election. D. 1, 2 

Ma. 108. 32. | | BY 

=_— 1:. D. 20 Eliz. 361. 9. Windſor Bargainee of Land koz 601. by 
another Indenture, covenants to make back to the Bargainoz, and his 

= Hcirs, fuch Allurance as the Council of the Bargainoz ſhall deviſe, 
within one Year atter; p2ovided that if the Uendee makes Default in rhe 


== Allurance, then ik he does not pay 5001. to the Uendoz, that he ſhall 
= ſtand fciſed to che Uſe of the Uendoz, the Uendoz does nor (t) tender (f) For this 
an Adurante, and the 500 l. is not paid, per Curiam the vindee hath vid. 1 Rol. 


WS a Right to the Land, becauſe was the folly of the vendoz, that no br. 43. 


WX Adurance was deviſed and notified to the vendee, and therefoze there 40h OY 


13. If an Obligation be conditioned to pay B. or his Heirs Annu- Annotations 


= ally 12 J. at Midſummer and Chriſtmas, or to pay him or his Heirs, at under that 


; 5 any of the ſaid Feaſts, 150 l. the Obligor hath Election to Bay the 1 21, Lille. 


or the 150 l. but he ought to continue the Payment of the 12 J. Annu- 
ally, until he pays the 150 l. though he may at any time determine the 


Payment of the 12 J. by Payment of the 1501. Mich. 18 Jac. be- 
Veen Abb t and Roo uood. Cro. Fac. 5 94. adjudged. 

7 14. If 4. covenants with B. That A. or his Son, C. or either of 
tem, ſhall work with B. at the Grinding and Poliſhing of Glaſs, B. 


paying to each of them ſo much, Oc. and B. requeſts C. to work with 
him, Cc. If he doth not, the Covenant is broke, for B. had the Election 
do require both, or any one of them, to work with him. Mich. 1658. 


between Sir Paal Neele and Reeve, 2 Hd. 107. adjudged. 

135. If an Obligation be conditioned to pay Mony if a Ship puts to 

Sea, or the Goods of the Obligor return ſafe, and the Obligor dies 

before his Return, yet the Money is payable ; for all theſe Things be- 

ing contingent, and uncertain which of them will happen, the Law 

= ſupplies the Words, which ſhall firſt happen, and prejudices the Ele&i on 

of the Obligor. Hill. 13 & 14 Car. Sayer & Glean. 1 Lev. 54, 55. ad- 
judged ; And it was ſaid by Bridgman, not to be like the Caſe (g) (8) Vid. Gro 
where a Man is bound to pay Money at Lach- day or Michaelmus,and he El. 308. 
dies after Lady-day, and before Michaelmas. 


L 4 


V (Z) How 


Condition. 


— nn 1 4 | | IC - » g 
Tol. 447. (Z) How a Condition is to be performed where 
— rs | . | - . 
725 ſeveral Things arc to be performed in the 
Disjunctive. 


In what Caſes he ought to make a Tender. 


(a) 3 Lev. 1. (a) TJ the Condition ok an obligation be, That if the obligo: 
We, wh. | delivers certain obligations to the obligee befoze [uch a Day 
adder 3, to be cancelled, or <lſe if he ſeal a Deed of Releaſe of all Actions 
(b) But if which the Obligee ſhall cauſe ro be made by the Advice of his 
the Condi- Council, and ſhall deliver it to the Obligor to be ſealed before the Day 


tion be to aforeſaid, &c. In this Cale both are in the Election of the obligo? 


-_ * (b) koz ik the Obligee does not deliver to him any Keleale to be ſcaled 
os of M by him, he is not bound to deliver the obligations, fo2 both are only in 


Houſe to the bis Power. H. 38 El. B. R. berween (c) Greningham and Ewer ; 
Obliges, & H. 39 El. adjudged per Curiam, contra Popham. | 

with ſuch | 

Covenants as he ſhall accept, and ſigni fy under his Hand to be reaſonable, the Obligor muſt ten- 
der an Aſſurance ; for there cannot be an Acceptance but where there is a Tender of the other 
Part. Pills and Mod, Cro. El. 718. Moor 645. Pl. $92. cited; but ſeems to be miſtaken. 
(c) Poph. 98. S. C. & S. P. dubitatur. Moor 395. Pl. 515. S. C. adjudged con. and that the 
Obligor had an Election upon Contingency only; and that if no Releaſe was adviſed, yet the 
Obligor ought to have performed the firſt Part. Cro. Eliz. 396, 539. S. C. adjudged by Thrice 
Judges againſt the Opinion of Popham, Goulſ. 142. S. C. & S. P. by two Judges againſt one, 
con. 2 Mod. 201. S. C. cited. " 


2. In this Caſe, if the obligee had delivered to him a Releaſe to 
be ſealed by him, then he ought co have had his Election, either to de⸗ 
(4) Cro. El. liver the obligations to be cancelled, oz to ſeal the Releaſe, H. (d) 
396, 539. 38 El. B. R. per Popham. 
S. C. & S. P. 
admitted per totam curiam. Moor 395. Pl. 515. S. C. & S. P. admitted per curiam. 


(e) Moor 3. (e) So if the Condition ok an obligation be to deliver to the Ob. 
591. Pl. 797. ligee Cuch Ibligations befoze tuch a Day, 8? to pay to him 101. it he rc- 
= 0 queſts it. It he does not requcſt the 101. the Obligoz ought to de⸗ 
2d. liver the obligations, fo2 he Hatch no Election till Requeſt made; but 
Kelw, 53. a. after Kequeſt made, he hath Election which of them he will do. () 
(f) Cro. El. H. 38. EL B. R. per Popham. 

529. S. C. & 

8. . per Popham: And Gaudy ſaid, this differed much from the Caſe ante, Pl. 1. 


„ 4. If the Condition of an Obligation be to pay 30 J. or 20 Kine, 
8 within a Month after the Death of XK. at (g) the Election of the Obli- 
choice of the gee: He mult at his Peril, make his Eie&ion within the Time limited, 

_Dbligee,&c. tor the Obligor is not bound to tender both. Mich. 26 C27 Ex. 
fo2 in ſuch between (h) Baſſet and Baſſet, 1 Leon. 69. adjudged. Bur it was ſaid 
Fury _ by Windham, and admitted per Curiam, That where the Condition 
ter hath. is to pay ſuch a Day 10 J. in Gold or Silver, at the Election of the 
1 Leon. 68. Obligee, if he does not make his Election before the Day, yet the 
h) Moor Duty remains payable, being Parcel of the Penalty. | 
241. Pl. 377. 

5. C. adjudged ; yet per Peryam & Anderſon, the 30 1. being parcel of the condition, ought to 

e paid. 


5. If the Condition of an Obligation be, That if the Obligor, with- 
in Six Months after the Death of B. ſhall aflure a Rent of 201. Year's, 


to C. as the Council of C. ſhall adviſe, at the Coſts and Charges of C. 


it 


* 
5 "4 ; : * v2 0 > 1 5 ; * 7 1 4s. 7 4 Ed © "I ö + iu « ASI LS S , FP . 24 
1 6 < * - . #. - : n . 1 n. x . "WEE * SF A - , £ wa, 4 " * 2 * 3 la. * dd 5 X . 
r . n FR r 9 r . 6 * 5 6 © = Re wel - . Sore : OSS a * a2 Is 

8 ak 2 » - y « „ AA by 5 1 _ 5 % 1 > % 4 "Ts ” 4 SEW" tbo 4 - * — * a "7" , y e 
8 ls 9 * 1 4 1 8 9 LS r _ q 22 8 « 64 » 8 12 N k 1 

5 3 8 . "uh © p 2 . av 4 - = 4 n Y 

Ia x ny AST.” — 3 . "IP . | 8.8 © 

* 1 VWF * Nur nf BY 0.086 - = = 7 rs; * d — AF; 4 f — 7 I 3 
_ egy - * p * 4 ar * 3 N * ts n - by > 
C * Aer", n 4 0 n »© —— * 5 ay. : A * * #'. Abo 
} ; 3 > £ — . 0 , vi... - „ So =. wo? « %, n PR, v4 N — 


8 A 4 © fu , . 7 hk Ss 4 r 1 f 3 * 
N p - ; - \ 0 a «Iu a | * = i LR 0 ws © & . © % \ » Nr St Ba ? „ AYRES * 1 5 9 
y * ; <> . \ hs; > ee # N 6 1. 7 o 2 N 2 a * A . « p 1 * e p 0 ＋ by ; : y 3 & 1 a PS bk I V., _ ©» None $M 1 
* - 1 * 1 N : # 74.5 ks 2 "ys © x 2 . — 3 Wb a - #3 *. - n E 2 . 2 4 „ * al » © 40 q > kd Be, ad Pr 3 4 2 - * 2? 13 was hey I» a _ by ts ID," 20 . ö My b - * r 4 1h af E CY hy <a = . 1 1 L * LN t ow" * 5 tab, ated Fo 1 . 8 rs . # E 1 3 1 3 2 13 * * 1 F 2 b * * 1 + * „1 _ = 
c ROTTEN TT. A n SS „ IE 5 5 8 1 Dee an. N R ; a TOS a SV -- r Cons * $6. 4.» * fe * s n eee 7 | — * Tb Os 32 Fes by, Oh "8 Sib. oe. val 

r 2 G F. ˙¹Üv“n > A . 1. 0 1 ws Cox, _ 
» 2 Fo Te S 24 Airy = 2 "> - EXT. 78 + x % F — F 4 | * ; 
1 4 . n 4 * ER” g 4 bs E. 28 N r * ah, 4 ws *%” w \ . o > 

q * 129 7 r OL . ag. 1 r 8 , * 8 4 3 ( 0 G f \ of . WE 4 — . 4 i 1 

. ** F 1 5 FOE * "FRE A r 9 2 * aer F | ewes ? N hl out LEAST TIN AEC'S — > + - 0 5 5 18 * : a oo - 

p * : "= . . ha . 1 . vw. * a, r PE =. » _ Su 3 5 =? 2 * 2 MW „ as 4 Pu. * K 's N 1 { 0 * % — 4 7 al 


CE 


Condition. 79 


it C. require the ſame; or if the Obligor ſhall not grant tlie Rent, it 

then he ſhall pay to C. 300 J. the Obligation ſhall be void; and B. dies 

and C. tenders no Grant of the Rent within the Time, the Obligor 

is not bound to pay the zool. Trin. 29 Car. 2. between (i) Baſſet and (i) 2 Mod. 

Baſſet. 1 Mod. 265. adjudged, ui, by North, Adkins and Scroggs, con- 200, 201, 

tra Windham, who ſaid, The Condition is not Disjunctive till requeſt &c. S. C. 

to ſeal a Deed of Annuity, and that therefore the Obligor ought to ud 

pay the 30% _ 9 BET: - 
6. If the Condition of an Obligation be, That the Obligor ſhall work 

out 40 l. at the uſual Prices in Packing, when the Obligee ſhall have 

Occaſion for himſelf or Friends to employ him therein, or otherways 

ſhall pay 401. It the Obligce hath no Occaſion to make uſe of him in 

Packing, he muſt pay the 40 J. Paſch. 30 Car. 2. between Might and 

Bull. 2 Mod. 304. adjudged, the Defendant having pleaded, I hat he 

was always ready to have wrought out the 40/, but the Plaintiff did not 

employ him : and held an ill Picea, becauſe he had not averred that 

the Plaintiff had any Occaſion to make uſe of him. 


(A) Diſability. 


. IF a Pan (a) pzomiles to perfoun an Award, which is, That he (a)Rotinſon 
ſhall deliver up a certain obligation to the other, in which the oticr ng ans 
is bound to him, without limiting any time when it ſhall be perkozmed: 1.ke Pont, 

If he bzings an Action of Debt upon the obligation, and recovers, and in <a © of a 
after delivers up the obligation; yet it is nor any Perkozmante of the Covenant. 
Condition, but it is bzoke, becaule he ought to deliver it up as it was ' Eo * 
at the time ol the Award made, for the Recovery in the mean time is a f N 8 
Deceit, and a Dilability of it ſelf by his own Act to perfozm it. Trin. ee 20 

15 Jac. B. R. Nicklas and Thomas, adjudged. be * 

- I Keb. 102, 

118. adjudged : And vide Moor 709. Pl. 989. Cro. Eliz 5, Gouit, wa 


2. Ik the Feoffee, upon Condition to reinfeoff the Feoffo?, * infcoff 
a Stranger, upon Condition to perkozm the Condition ; yer the Con- 
dition is byzoke, betaule rhe feoffee hath diſabled Himſelf to do it. 
38 Aſſ. 7. per Mowbray, - | 

3. (b) If there be Feoffee upon Condition to refnfeoff, oz to infcof? (p) 1 Rol. 
a Stranger, and akter another recovers the Land againſt him (c) by Abr. 848. 
Default, yer till Execution ſued the Condition is not bzoke, for befoze Pl. 1, 2+ like 
Execution he is not diſabled ; fo2 perhaps he will never ſte Exccution, 9 7 
and it he ſues Exerutlon alter he has made the Feoffment according f ea 
ts the Condition, the Feoffoz may re-enter koz the Condition b2oke. feigned Ti- 
44 Afl. 26. Curia. (d) 44 Ed. 3. 9. b. tle, Oy. Lit. 

222. U. 


(d) Br, Condition 26. S. C. Fitz Entry Congeable 33. S. C. 


4 (e) Ik the Feoffe, upon Condition to reinfeoff, &c. grants a (e) Co. Lit. 
Kent-Charge out of the Land: This is a Fozkeiture of the Tondition, 22 2. 3. S. P. 
becauſe ye is diſabled to make a Feoflment of the Land (t) as it was 2 the 
at the firſt Feofkment. (g) 44 Aff. 26. (h) 44 E. 3. 9. b. per Perſey 5 Came 


and if the Feoffo2 ſhould accept the Refeoffment, he ſhould be ſubject -—: "If 
to the Charge. nuity, by 
which the 


Land is diſcharged ab initio. (f) The Feoffee is diſabled when he cannot convey over, accor- 
ding to the Condition in the ſame Plight, Quality, and Freedom, as conveyed to him. Co. Lit. 
221. a. Poph, 110. 1 Rep. 25. b. (g) Br. Condition 217, S. C. (h) Br. Condition 26. S. C. 


5. If 


Fitz Entry Congeable 33. S. C. 


* 


80 Condition. 
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5. If the Feoffce, upon Condition to reinfeoff, &c. takes a Wife; by 
this he hath diſabled himſelf to perform the Condition, becauſe the 
(i) So if he Land is (i) ſubje to the Dower of his Wife, and remains not in the 


had made 4 {ame Plight. Lit. Se. '357. Co. Lit. 221. 
— 40 6. (K) But if Feotfee, upon Condition to reinfeoff, is diſſeiſed, and 


commence in after takes Wife, binds himſelf in a Statute, Cc. This is no Diſability, 
futuro. Co. for that during the Diſſeiſin the Land is not charged with it; ſo that 
Lit. 221. b. if the Wife die, or the Conuſee releaſe, c. and after the Diſleitec enters, 


(k) 2 Co. 59. * i 
rr he may perform the Condition. Co. Lit. 222. 4. 


judged. 2 3 


—_— 
— _ 


* Fol. 448. 5) How to be performed. 


Fe Were 


(a) A Feme (a) Obligor diſabled. 


Sole enters 


— I, [* a Day be limited to perfoom a Condition, if the Obligoz once 
That ſhe diſables himlelf to perkozm it, (b) tho? he be enabled again bekoze 
would from the Dap, yet the Condition is byoke, 21 Ed. 4. 55. 

time totime, | | 

and at all times, upon Requeſt, do all ſuch Acts for the aſſuring of Lands, &c. at the Charge of 
the Obligee, and after marries ; and whether this was a Breach, Hard. 463. dubitatur. It was 
ſaid, That by the Marriage ber Husband had a Poſſibility of being Tenant by the Curteſy ; and 
that now an Aſſurance could not be made without Fine, and ſo the Obligee muſt be at greater 
Charge than intended. (b) Co. Lit. 221, ſame Rule, and ſeveral Caſes put thereupon; and vide 


5 Co. 21. a. | 
2. As if rhe Condition be to enfeoff befoze Michaelmas ; if befoze tle 
Feaſt he enfcofts another, tho* he after repurchaſes, pet he cannot per- 
fozm the Condition. 21 E. 4.55. 
3. So where no Time is limited, ik che Obligoz once diſables him- 
ſelt, he is perpetually diſabled, 21 E. 4. 54. b 


4. As it the Condition be, that A. ſhall ſuffer B. to recover in a F01- - 


medon attained by B. againſt A. and that then B. ſhall enfcoit A. If 


B. be nonſuit in this Fozmedon, he hath diſabled himlſelf to recover 
and make the Feoffment. 21 E. 4.55. 5 


(%) Lit Set. 5, (c) If Froffee, upon Condition to enfeoff another, (d) enfeoffs 
355. 8 Lit. a Stranger: This is a Fonzkeiture, becauſe he hath dilabled himlelk. 


220. . 
22 s „ 19 H. 6. 34 b. N 

0 . 538 lia * ” - 
9 .6 If Feoffee, upon Condition to reinfeoff, takes a Wife, or enters into 
Leaſe for Religion, and is Proteijed, by which he hath diſabled himſelf to perform 


Life orYears. the Condition; yet if his Wife dies, or he is deraigned before the Day, 


I.it. Sect. 355. he cannot perform the Condit:on, becauſe by his Diſability the Con- 
eo * dirion is broke, and the Feoffor may enter. Co. Lit. 221. b. 
bins. 7, But if a Man makes a Feottment, upon Condition if the Feoffor or 
bis Heir pay Money before a certain Day, Cc. and the Feoffor is at- 
tainted of Treaſon, and executed before the Day; yet if his Heir is re- 
ſtored before the Day, he may perform the Condition, for that the 
Condition may be performed at any Time before the Day. Co. Lit. 
221. b. | | 


8. So if the Feoffor enters into Religion, and before the Day is de- 
raigned. Co. Lit. 221. b. 222. a. 


9. It A. leafes to B. for Twenty one Years, and covenants at any 

0 if Time during the Life of B. (e) upon Surrender of the old Leaſe to 

(2) Neude make a new Leaſe; and after A. leaſes to a Stranger, he hath diſa- 

allign his bled himſelf, and broke his Covenant. Paſch. 38 Eliz. between (f) 
old Lea, Sir Aathony Scot and Main. 5. Co. 20, 21. adjudged. 

e dilables 7 | 
Nümelk of taking Benefit of the Covenant. 1 Bulſ. 22. (f) 2 And, 18. S. C. adjudged, Moor 
452. Pl. 619. S. C. adjudged. Cro. Eliz. 450, 479. S. C. adjudged; and after affirmed upon a 
Writ df Erroz. Poph. 109, 110. S. C. adjudged, and ſaid, That admit the Leaſe to the 
Stranger was to begin at a Day to come, yet the Obligation is pꝛeſently fozfeited, 8 


y 


What 
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now the Condition is broke, and the Feoffoz map re-enter. 


(C) What ſhall be a Diſability. 


; a Stranger (a) recovers bp Real Action againſt Feoffee, () Decus, 
I 3 Condition to reinkeofk: This is no Diſability of the 8 De- 


Feoffee befoze Execution ſued, ko perhaps he will not ſue Exe⸗ feigned Title. 
cution. (b) 44 E. 3+ 9. b. Co Lit 222. 
| b. and vide 
1 Rol. Abr. 447. Pl. 3. (b) Fitz. Entry Congeable 33. S. C. Br. Condition 26 S. C. 


2. But if he that recovers ſues Execution, oz enters upon the (5) Fitz Entry 
Feoffee, the Condition is b2oke, foz he is diſabled. (c) 44 Ed. 3. ö 

o b. | < | di 1 65 + Js 
. 3. So if after ſnch Kecovery the Feoffee makes a Hefeoffment, 8 
and after he that recovers enters upon him, oz ſues Execution; 


(d) Fitz Entry 
Congeable33. 
S. C. Br, Condition 26 S. C. 


(d) 44 Ed. 3. 9. b. 

4- Jf an Annuity be granted till he is promoted to a Bene⸗ 
fice, if the Ozantee takes a Wife, the Annuity is determined, 
becauſe by the Marriage he is diſabled, and Lex non cogit inutile, 


Scilicet, to pꝛoffer it to him. (e) 7 H. 4. 16. (e) Br. An. 
nuity 16. S. C. 
| Godb, 76. S. C. cited · 


. 12 5 * 1 1 3 


— — 


(a) (D) What Thing will excuſe the 
Penalty of the Obligation. 
. Acts of the Obligee. 


1. Ti the Condition be to pap a ſmall Sum, and the Obli⸗ : 
1 gee refuſes it at the Dap ; this (ſaves the Penalty, (c) but (b) Co. Lie. 


he ought to pay the ſmall Sum notwithſtanding. (d) 20 E. 4. 8 
1. b. dubitatur. 22 E. 4. 26. ; mentioaed in 
the Condition 


is Parcel of the Obligation, and the Obligee hath Remedy for it by Law. Cro, Eliz. 757. S. P. per 
Curiam. (e) And if an Action is brought againſt him upon the Obligation, and he pleads the Ten- 
der and Refuſal; he muſt alſo plead, That he is yet ready to pay the Money, and tender it in Court 

Co, Lit. 207. a.—Bur if the Plaintiff will not then receive it, but takes Iſſue upon the Tender, and it 


is found againſt him, he hath loſt the Money for ever. Co. Lic. 207. a. Hob, 198, 199. No 
(4) Br. Touts temps pꝛiſt. 31. S. C. | | Y 110. 


2. So it is, tho? there be a Place limited foz Papment, and 
the Dbligee refufes it. D. 3. 4. Mar. 150. 84. contra 22 E. 4. 26. 


contra (e) 7 H. 4. 18. (e) Br. Touts 


| fer 
35. S. C. Bc. Condition 38. S. C. Br. Tender and Refafgts — 


3. But if the Condition of an Obligation of 100 l. be for the Delivery 
of Corn, Timber,&c. Performance of an Arbitrament, or other Act, &c. 


This is Collateral to the Obligation, and no Parcel of it, and therefore 


a Tender and Refuſal is a perpetual Bar. Co. Lit. 207, a. 


'Þ 5 7500-M 


* 


= Condition. 


(E) At whatTime it ſhall be performed 
if no Time be limited, and at what not. 


1. Ty the Condition be to pay when he comes to his Houſe, 
* it ſhall be paid when he comes there, not bekoze. (a) 20 
(«)Br.Obliga- E. 4. 18. 


tion 36. 8. C. 


(F) How. 


FLAP? 1. (a) 19 Eliz. 354. 32. A Fine levied by Edward Barrowes 
Fol. 449. to Anthony Barrowes, to the Uſes in an Indenture, 
Fog 5d: where was a Proviſo, Jf Edward Barrowes pays 02 tenders 20 |. 
Pl. 833. lice during his Life, at the Font-Stone in the Church ok S. to 
Point certi- Anthony, That it ſhould be to the Uſe of Edward in Fee; bp 
fied by pA Thee Juſtices a Tender of the ſaid Sum at the (aid Place 
| ys = © is void, if he (b) gives not Notice. to Anthony, that he oz his 
for Law. Deputy map be there to receive it, (c) becauſe no Dap certain 
$ Co. 92. SC. was appointed. 
cited 2 Bulſ. 
144. S. C. cited. (b) But if at any Time he meets him at the Place, he may tender the Money. 


Co. Lit. 211. a. Cro. Eliz 14. (c) Yelv. 37. like Point, per Poph. Cro. Jac. 9, 10. like Point, per 
Poph. Co, Lit. 211. two like Points. Cro. Eliz. 298, 299. 13 Co. 2. and vide 1 Rol. Rep. 373. 


2. Where a Condition by the Erpoſition of the Law is to be 
perkozmed upon Demand, pet he ſhakl have a reaſonable Time 
(d) 1Rol.Abr. to perkozm it after Demand. (d) 15 Ed. 4. 30. 


Pl. 4. 
9. Br. Condition 65. S. C. 


3. Where it is to be perkozmed in a reaſonable Time after 
Demand by the Expoſition of Law; if upon Demand he re- 
fuſes, the Condition is broke, altho' he perfo2ms it after with- 
in ſuch reaſonable Time, as would have been a good Perfoz- 
mance it there had been no Refuſal. 15 Ed. 4. 30 

4. So if the Condition be to do a Thing at a Dap Which 
ſhall be aſſigned ; if he dorg not perfo2m it at the Day aligned, 
he cannot perfo2m it after. 18 E. 4. 15. As ; 

\ 5. Ak the Condition be, That there ſhall be a Contran up⸗ 
on the liking oz diliking upon the Bien ovnce like oz? 
dillike, he cannot alter it, fo2 otherwaps there would be no End; 
but otherways it is where a Day is limited, there 
if he likes oz dillikes befoze the Dap, pet he map alter it at the 
() Br. Con- Dap. (e) 46 E. z. F. b. 14 H. 8. 23. b. 1 


dition 30. S. C. 
Fitz. Dette 133. 8. Wc | 
6. If A. is bound to B. upon Condition that G. ſhall enfeoff D. on 
ſuch a Day; C. muſt ſeek D. and give him Notice thereof, and 


(f) Co. Lit, (f) requeſt him to be upon the Land at the Day to receive the | 


220. 8. P. Feoffment. Co. Lit. 211. a, 


* 


. (G) What 


F * 
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God, the Obligation is diſcharged. 
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tt. 
1 


(G) What Will excuſe the Performance 
of a Condition. 


(a) Acts of God. (a) Where 


the Sickneſs 
of the Wife 
1. (b) R Making if a Condition, which was pom ble at the will exenſe 


making thereof, betomes impoſſible bp the Ac of _ 8 
| from levying 


a Fine, the 
Condition being to levy it upon the reaſonable Requeſt of the Obligee. Moor 124. Pl. 250. Et vid. 
2 Leon 304. (b) Co. Lit. 206. 3. ſame Rule. 


2. Ik a Man be let to Mainpzize, it is a good Plea at the Dap 

when the MWanucaptozs ought to have the Lody, &c. fox the Ma⸗ 
nucapto:s to ſay, That he who was let to Mainpzize was dead 
bekoze the Dap, lo that thep could not have his Bodp at the 
Bay. (c) 21 E. 4. 70. b. Curia, contra (d) 21 E. 3. 51. b. ſcilicet, (cy 1 Rol. 
that this cannot be averred by the Manucaptozs ; but it ought Abr. 451. 
to come in by Return of the Sheriff, upon a Capias againſt him P. 3. S. C. 
and the Manucaptoꝛs. 1 9 

3. But it is clear by rhoſe Books, that his Death crcuſes . 
the Manncaptozs, Mich. 32, 33 El. B. R. between (e) Warter {:) c 


) Cro- EI. 
Plaintiff, and Perry and Spring Defendants, per Curiam. NC & 


| S. P. per Cu- 
riam. 2 Leon. 101. S. C. & S. P. per Curiam. 


4. Jf A. agrees with B. to give him eight Marks to ſerve 
him 'thzee Years, and becauſe he hath not the Monep readp, in 
Suretp of Payment he enfeoffs him of Lands in Fee, upon Con- 
dition to continue till the eight Marlis are paid, &c. and after 
A. dies within thee Weeks after this Agreement, pet his 
Death ſhall not excuſe the Papment of the eight Marks; fo? 
the Heir cannot enter befoze Payment thereof, oz raiſing thereof 


out of the Land. (f) 21 E. 3. 11. b. (g) 21 Aſſ. Pl. 18. (f) Fitz AC- 
| ſiſe 202. 


(g) Br. Condition 106. S. C. & S. P. per Cur iam. 


5. Jf A. recovers a Debt againſt B. in Banco, and B. bzings a 
W2it of Erroz, and finds Manucaptozs to p2olecute with Effect, nc 
and after dies befo2e the“ Return of the WWzeit : This Ac of God Fol 450. 


will ercuſe the Manucaptoꝛs. Hill. 13 Jac. B. R. between — > 
(h) Sir Tho. Middleton and Twinie, per Curiam. (h) iſt Part 


675. S. C. 
1 Rol. Rep. 329. S. C. & S. P. per Curiam. 

6. Ik a Man becomes Bail ko; another in an Acion, and ak⸗ 
ter the Plaintiff recovers againſt the Principal, and the Capias 
againſk him is returned non eſt inventus, and this is filed, and af- 
ter the Principal dies befoze anp Scire Facias ſued againſt the 
Bail; pet this ſhall not excuſe the Bail, inaſmuch as he died 
after the Capias returned and filed; (pet it ſeems, that after this, 
and befo2e the Return of the Scire Facias, the Bail is excuſed de 
Gratia, by bzinging him in.) Trin. 5 Jac. B. R. between (i) Tim- (i) if part 
berly and Boothe, adjudged upon Demurrer. 674. Pl. 1. 


Cro. Jac. 165. 
S. C. where the Defendant pleaded, That the Principal died before the Stire Facias — 4 
without more it was adjudged no good Plea. Hut. 47. S. C. cited. | | 


7. Burt p 


—_— — —— — 
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7. But othetwaps it had been, if he had died befoze a Capias 
returned oz filed. Trin: 5 Jac. B R. agreed per Curiam, Mich. 2 Car. 
between Caif and others Plaintiffs, and Davies Defendant, ad- 
judged upon Demurrer, inaſmuch as it wag not averted by the 
Plaintiff in the Scice Facias againſt the Bail, that there was a 
Capias returned againſt the Pzincipal befoze his Death, which 
ought to come in of his Part, and then cited by Juſtice Jones, 
(*) if Part 43 Eliz. B. R. between (k) Hobbes and Doncaſter, adjudged, Thar 

the Death of the Pzincipal befoze the Return of the Capias dil⸗ 
charges the Bail. : 

8. Jf a Man covenants to do a certain Ching befoze a cer- 
tain Time : Though it becomes impoſſible by the Aa of God, 
this ſhall not excuſe him, inaſmuch as he hath bound himſelf 
pꝛecilely to do it. ö 

9. Jt a Man, koz a certain Conſideration given by A. aſſumes 
to deliver to A. certain Goods in London: Though he after puts 
the Goods in a Boat to carrp to London aeco2dingly, and in 
going, the Boat is overturned by rhe Diolence of the Tempeſt 
(1) Diverſicy and Water; “ 1) pet this ſhall not excuſe him in an Action upon 
wherea Man the Cale upon this Pzomiſe. Tr. 32. El. B. R. between Tomſon 
is bound by and Miles, per Curiam. f 


his own A 
and where by AR in Law. Lit. Rep. 89. All 27. Styl. 47, 48, 162. 1 Lev. 3. iſt Part 305. Pl. 2. 


10. Ik a Man covenants to build an Houſe befozeſuch a Dap, 
and after the Plague is there befoze the Dap, and continues 
there till after the Wap: This ſhall excuſe him from the Bzeach 
of the Covenant koz the not doing thereof befoze the Dap, fo? 
the Law will not compel a Man to venture his Life fo? it, 

but he map do it after. H. 8 Jac. B. R. between Lawrence and 
Twentiman, per Curiam. 
(m) Trop 11. (m) It the Condition conſiſts of two Parts in the Dil- 


and Beding. jungive, in which the Partp hath an Elegion which of them to 


field like perkozm, and both poſſible at the Time of the making the Con- 
Point, Cro. dition, and one becomes impoſſible afterwards by rhe A of 
299. God: (n) This ſhall excuſe the Perfo2zmance of that and the o⸗ 
per 5:6 thec allo, fo2 otherwaps his Election ſhould be taken awap by the 


upon the | 

Motion ; ſed Act of God. Co. 5. (o) Loughton 22. | 

adijoꝛnatur. : | 8 : | 

Trop and Bedingfield, Moor 357. PI 48g. cited con. Warren and White like Point, 2 Jon. 95. 
adjudged. 3 Keb 738, 761, 770. adjudged niſi. (o) For this, vid. Moor 432. Pl. 607. Poze and 
WMozecomb, Cro. El. 864. Moor 645. Pl. 892 (0) Eaton and Laughter S. C. the Condition be- 
ing, That if B. aliened his Wife's Lands, if chen he purchaſed other Lands of as good Value to his 


Wife and her Heirs, or ſhould leave her the Value by his Will, chen the Bond ſhould be void; and 


he aliened bis Wife's Lands, and before any Purchaſe made, the Wife died, living B. Cro. El. 398. 
adjudged per totam Curiam, peter Gaudp, who held, That he oughe to 2 Lands to the 
Heir of the Wife. Poph. 98. appears, but no Judgment. Moor 357. Pl. 485. adjudged. Et vid, 
I Mod. 265. 3 Mod. 234. | 

(p Cro. El. l g 

280.8. F. per 12. Cp) It a Condition conſiſis of two Parts, of which one 


Poph. & was not poſſible arthe making of the Condition (q) to be per- 


(0) In the kozmed, he ought to perkozm the other. 21 E. 3. 30. Co. 5. Laugh- 


Original, 'tis ton 22. {nga 
nec inſtead of deftre, and ſo plainly miſprinted. 


13. As if the Condition be to enfeoff J. S. o: his Heirs, when 
he comes to ſuch Place; he is bound to enkeoff J. S when he 
comes, becauſe the other 1s not poſſible, foz he cannot have an 

Heir during his Life, and fo he had not any Election, 21. E. 3. 
30. Co. 5. Laughton 22. M2 
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Condition. 87 
1 (r) It a Condition of an Obligation be to make an Aſſu- (r) Eaton 


rance of certain Land to the Obligee and his Heirs, and after and Buller 
the Obligee dies, pet he ought to make the Aſſurance to his like Point, 


Heir, fo2 this Copulative, and his Heirs, ſhall have the Significa- Palm. 552, 


tion of a Digjunttive, Trin. 40 El. B. between Horne and May, 185. 99 Og 
adjudged. Cour divi- 


ded: Et vid, Cro. El. 399, 400. 3 Mod. 233, 235. 


15. (5) Jf the Condition of an Obligation be to enfeoff Two SAS) 
befoze ſuch a Dap, and one dies befoze the Day, pet he ought to Fel. A. 
enfeoff the other, Trin. 40 El. B. in the ſaid Cale of Horne and J N. Bend 

TY 13 Montague 

16. Jf the Condition of an Obligation be, That whereas a con. 
Marriage is intended between A. and B. if the ſaid Marriage 
takes Effect, and if B. the Mike ſurvives A. and does not receive 
300 1. of A. by his Will, oz, by the Cuſtom of London, within 
Thee Months after the Death of A. that then if the Obligoz 
paps to B. oz her Executozs 500 l. within Six Months after, 
the Obligation ſhall be void: And akter the Parriage takes 
Effect, and B. ſurvives A. and dies within Thee Months, with⸗ 
out receiving any Thing of the faid zoo |. by the Mill of A. oz 
by the Cuſtom of London; it ſeems the Death of B. within the 
Thꝛee Months ſhall not excuſe the Obligoz to pap the 5001. to the 
Erecuto2s of B.becauſe it is not anp disjunctiveCondition,of which 
the Obligoz hath any Election to do the one oz the other. But 
the Condition is, That if a Stranger does not pay ſo much with- 
in a Time, that he himſelf will pay another Sum; ſo that the 
Death of the Party who is to receive from the Stranger, ſhall 
not excuſe the Obligoz. . Trin. 3 Car. between (t) Wood. (t) Mood and 


Bates 
S. C. 1 Jon. 171. adjudgcd con. per totam Curiam. Palm. 513, 516. adjudged con. per totam Cu- 
riam; And it was faid, That there was no Difference when the Election is in a Staanger, or in the 
Obligor. 


17, If A. enters into a Bond to B. conditioned, That C. ſhall perform 

an Award to be made between B. and C. and it is awarded, That C. 

ſhall pay to B. 10 l. at Michaelmas, and 10 l. at Lady-Day, and C. pays 

the 10 I. at Michaelmas, and dies before Lady- Day; yet becauſe the Sum 

awarded is a Duty, tis as if the Condition of a Bond had been for the 

Payment of the Money, and if not paid, the Bond is forfeited. 

19 Elix. between (u) Kingwell and Chapman. 2 Leon. 155. adjudged. (u) 22 Eliz. 

| | 10. S. C. ad- 

18. But if the Condition of an Obligation be, That the Obligor ſhall Judged: 

enfeoff the Obligee at ſuch a Day, and before the Day the Obligor 

dies, and the Land deſcends to his Heir, the Condition is become im- 

poſſible by the Act of God, and the Performance thereof excuſed. 

19 Eliz, between Kingwell and Chapman. 2 Leon. 155. adjudged. 


V .- (©) Ads 
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() Ads of the Law. 


1. If an Annuitp be granted upon Condition,That the Gzantee 
F ſhall be Atroznep of the Gzantoz in all Pleas ; if he be after 
made Sheriff, pet this ſhall not excuſe him from the Perfo2- 
mance of the Condition, but he ought to be his Attoznep, other⸗ 
ways the Condition ſhall be bzoke. 5 Ed. 2. Annuity 44. 
2. (a) At A. debiſes Land to B. and his Heirs, upon Condi⸗ 
92 _ — tion, That he, his Heirs and Aſſigns, with the Iſſueg and 
appears, and P2ofits of the Land, ſhall pap Yearlp ſo much foz certain cha⸗ 
a long Argu- ritable Uſes, and dies, and after the Deviſee dies, his Beir 
ment, whe. within Age, and in Ward to the King, the Papmnt ſhall be 
ther the King excuſed during the Time the King hath him in Ward; fo2 bp the 
—— che Intent ok the Condition, the Papment ought to be made with the 
conn ©* Iſſues and P2ofits, which are transferred by Act in Law to the 
(b) Cro. Jac. King, Tr. 12 Jac. B. R. between (b) Slade and Tomſon, adjudged. 
S. C. ad- | ' 
judged; 1 Rol. Rep. 198, 199. S C. adjudged ; but per Croke, it had baen otherways, if the Money 
ad not been limited to be paid out of the Profits of the Land. 3 Bulf. 58, 59. S. C. adjudged, per 
totam Curiam, Hard. 16. S. C. cited. 


3. If a Recognizance be conditioned for the Appearance of B. at the 

next Aſſizes held for the County of S. and before the next Aſſizes B. 

ſues a Certiorari out of the Rings. Bench, to remove the Recognizance, 

and at the next Aſſizes delivers the Certiorari to the Judge; yet this does 

not excuſe his Appearance, for tho* the Certiorari was the Command of 

the King, yet the Purchaſe thereof was the Act of B. and he could by no 

(e) 1 Bulſ. fuch Slight fave his Recognizance. Trin. 9 Fac. between (c) Roſſe and 


155,156. S. C. Pie. Nlv. 207. adjudged, 
and S. P. per 


Cariam ; and ſaid, That tho the Yands of the Judges were ſhut and fozeclofed by the Certioreri, 
yet they might have entered his Appearance. Cro. Jac. 281, 282. S. C. adjudged ; and that he 
ought to have pꝛocured his Appearance to be recozded, 3+ | 


4. If a Man hath a good Title to Lands by Virtue of a Fine, and ſells 
the ſame, and covenants with the Vendee his Heirs and Aﬀigns, That 
he ſhall enjoy againſt him and B. and all claiming under them ; and 
after by an Act of Parliament reciting, That B? had ſettled this Eſtate 
upon C. and that certain Perſons had unduly procured the faid Fine 
from her; it is Enacted, The Fine ſhall be void, and that every Perſon 
may enter as if no ſuch Fine had been ; and after one enters, claiming 
Title under C. This is a Breach of the Covenant, for the Act makes no 
new Title, but removes the Obſtruction of the old; and it was ſaid, 
That doubtleſs B. was named in the Covenant for this Purpoſe in caſe 
this Fine unduly obtained ſhould be avoided. Mich. 23 Car. 2. between 

(4) 1 Vent. (d) Lucy and Levingſtgn. 2 Lev. 26. adjudged, againſt the Opinion of 
t75, 196. Twiſden; and a Writ of Error was immediately brought, but quid inde 


S. C. adjudged venit the Reporter neſcit. | 
and ſaid by l 


Hale, That this Act was in nature of a Judgment, tho' it was by the Legillative Power; and 
it may be that the Pzoſpect of this Act was the Beaſon of the Covenant. 2 Keb. 331. 


(J Ads 
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(J Acts of God. 


1. (a Egularlp, if a Condition which was poſſible becomes ( co. Lit. 
R impoſſible by the Ac of God, the Obligation is 2 a. 2 
diſcharged. F * l Rule. 
2. As if a Man hath Libertp to perfozm a Condition till a 
tertain Day, ik it after becomes impoſſible by the Veath of 
any Perſon befoze the Dap, the Qbligation is ſaved, Dubita- 
tur. (b) I4 E. 4. 3+ | | | | (b) Br. Cons 
3- Jt a Man be let to Mainpzize, it is a good Plea at the 42 155. 
Dap when the Manucaptozs ought to have the Body, 8c. That *: © 
he was dead befoze the Dap, (fo2 this excuſes the Perkozmance.) 
(c) 21 E. 4. 70. b. Curia. . (c) 1 Rol. Abr. 
4. Jf the Condition be to enkeoff J. S. within a certain Time, 449. Pl. 2. 
if J. S. dies befoze the Time be paſſed, the Obligation is dil⸗ 8 C. 
charged, 8 H. 4. 14. 
5. It Two be infeoffed to reinkeoff, and one dies, the Sur⸗ 
vivoz ought to perfozm it, and map. (d) 41 E. z. x7. b. Co. 2 (d) Br. Con- 
Cromwell 79. dition 20. 
6. But ik Feoffee to reinkeoff dies befoze the Feoffment, the 
Condition is bꝛoke, fo2 he is to perfo2m it, and ought to do it 
during his Life. Co. 2. Cromwell 79. 
7. But if the Condition had been, That the Feoffee, o2 his 
2 ſhould reinfeoff, and he dies, his Heir map perkozm it. 
0. 2. 79. 
8, If A. binds himſelf Apprentice to B. for Seven Years, and B. en- 
ters into a Bond to A. conditioned to pay A. his Executors or Aſſigns 
10 l. at the Time of the End or Determinarion of his Apprenticeſhip ; 
and A. ſerves Six Years, and then dies, the Money ſhall not be paid to 
his Executor. Mich. 5. Fac. between (e) Cheyny and Sell, x Brownl. (e) Godb. 
97. adjudged; tho' it was objected, That his Apprenticeſhip ended at 133. S. C. 
his Death. adjudged, 
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I. FF the Condition of the Obligation be, to deliver a certain 
1 Thing to the Obligee bought by him from the * Obligoz, In the Ori 
it is not anp Diſcharge that a Stranger recovered it from gioal, it is 
him after. Contra (a) 21 E. 3. 12. adjudged, as is ſaid. My os 
2. Jfa Man be bound in a Kecogntzance in Court foz the printed. 
Appearance of another, in a $cie facias he ſhall not avoid this (a) wide the 
Hecognizance, by ſaping, That he that ought to appear was im- Jour Book, 


pziſoned at the Wap. (b) 22 E. 4. 27. f Condition 


1 | was to pay 
Money for Tithes bought; and the Defendant pleaded, That a Stranger had recovered * 
by an elder Title. (b) Br. Condition 182. S. 9 | the Tithes 


3. But in itch Caſe, at the Bap of Appearance, if the Manu⸗ 


_ capto2s come and ſhew it to the Court, and the Court of Curteſie 
do not recoꝛd the Default, but ſend te the Gaoler to certifp whe- 
ther ye be impziloned, and koz what; by this Wap he 1 — 

| $ | 


an- „ 


— — 1 — 
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Advantage of the Jmpziſonment to avoid the Kecognizance. 
(d) Br. con- (d) 22 E. 4. 27. 3 
dition 182. 4. Ik there be a Conſtitution upon a Penalty in Parliament, 
S. C. that J. S. ſhall render himſelk in B. R. within a certain Time: 
It he renders himſelf to the King within the Time, where he 
is impziſoned until the Time is paſſed, he hath fozfeited the 
Penalty, becauſe it was his Follp to render Himſelf where he 
(e) Dr. Par- ought not. (e) 8 H. 4. ſti 20. 
liament 11. 5. Ik there be a Conſtitution made in Parliament, upon a 
S. C. Penalty that J. S. render himſelf bekoze the Juſtices in B R. 
within a Quarter of a Year after Pꝛoclamation made: Jf Pꝛo⸗ 
clamation be made Termino Paſchz, ſo that the Quatter of a Year 
18 paſſed befoze Michaelmas Term, pet ik he does not render him⸗ 
(f) Br. Par- ſelf within a Quarter, he ſhall kozkeit the Penaltp. (f) 8 HI. 4. 


liament 11. 13, 20, adjudged: Yet he could not appear in the Vacation; but 


S. C. ſome ſaid, that he might befo2e the Chief Juſtice: (But in this 
_ Caſe he ought in the Term bekoze the Quarter, becauſe he knows 

in Principio, that in the Vacation he cannot appear.) 
6. Negularlp, if a Condition be to be perfozmed to a Stran- 


ger, and he refuſes to accept thereof, pet the Obligation is fo2- 


feited, becauſe the Obligoz takes upon him, that a Stranger 
all accept it. W 


* 


(L) Adds of a Stranger. 


1. A and B. ſubmit themſelves to the Award ok C. and A. 


enters iuto an Obligation to C. to ſtand to the Award, 


and ſo B. alſo, and C. awards A. to pay 10s. to B. who ten- 
() Soifa ders it, and B. refuſes; the Obligo? is erculed, (a) becauſe B. 
Recogni- | is not a meer Stranger, but p21vp, and ſo ig the Obligee. (b) 
zance, Bond '22 E. 4. 25, b. Curia. : 
&c. is made | 
to A. to the Uſe of B. conditioned to pay Money, &c. to B. and B. refuſes, &c. Cro. El. 755. Cro, 
Jac. 14. (b) Br. Condition 182. S. C. Br. Abitrament. 41. S. C. 


(c) Hut. 48 2. (c) But if the Condition be, That the Son of the Obligoz 
S. P. arguen- ſhall marry the Daughter of the Obligee ; if the Daughter of 
do. 8 the Obligee refuſes the Son, pet the Condition is fozfcited, to2 
Led r the Daughter is a (d) meer Stranger, and the Obligoz harh 
(a) Diverſity taken upon him, that his Son tall marry her, (e) 22 E. 4. 26. 
where a meer b. Perkins 756. 

Stranger, 20nd EEE "57 Ee | 
where privy. 3 Bulſ. 30. (e) Condition 182. S. Qi; 


. #6 4 R 


(0 Co. Lit. 1:3-;(f) So if the Condition. (g) be to enfeoff a Stranger, who 
209. a. S. P. rekuſes, pet the ee 18 fozfeited. (h) 2 E. 4. 2. 39 H. 6. 
Fa me 19. b. (i) 22, E. 4. 26. b. 
treag 1. | | . 

Hut. 48. argyendo, Winch. 30. arguendo,—But otherways if to be made to the Obligee, or to any 
other for his Benefit. Co. Lit. 209. a. (pg) Setcus, where the Condition is, That a Stranger ſhall 
enfeqff a Stranger. Co. Lit. 209. a. (b) Br, Condition 140. 8. C. Fitz. Barre 82. S. C. (i) Br. 
Condition 182. S. C. 


0 Go. Lie I. ) It there be a Feoffment upon Condition to enkeoff a 
209. 4. S. P. Stranger; Ik the Stranger refuſes, pet the Condition is bꝛoke, 
1 Leon. 226. becauſe the Intent was not that the Feoſfee, ſhould. retain it. 


S. P. per Cu- (I) 19 H. 6. 24. b. "wi 
riam. 2 Leon. 9 '9 4 344: De 


222. S. P. per Curiam, (1) Fitz. Entry Congeable 2. S. C. 


nn, tit 5. But 
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5. (m) But otherways it had been ik the Condition was to d) Co. Lit. 
make (n) a Gifr in Tail to a Stranger, and he rcfules ; fo2 there 259. 8. P. 


the Intent was, that he ſhould have the Hieverſion, 2 E. 4. (0) 1 Leon. 266. 


S. P. per Cu⸗ 
riam. 2 Leon. 222. S. P. per Curiam. (a) So if the Condition be, that he ſhall grant a Rent- 
Charge to a Stranger, and he refuſes, becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 
206, a, (o) This ſhould be Fol. 2. which vid. Br. Condition 140. Fitz. Barre 82. 


6. Giegularlp, it the Condition be to be perfozmed bp a Stran- 
ger, and he refuſes, The 1 18 yg the Gbligo? 
as taken upon him that the Stranger ſhall do it. 
, "1 As if the Condition be, That mp Son ſhall ſerve J. It he £ +7 
will not, my Obligation is fozfeited, (p) 22 E. 4. 26. b. SS 
8. Jf the Condition of an Obligation be, That whereas the 10h 182. 
Obligo2 and Obligee are jointly ſciſed of the Dffice of the Court 8. C. 
of Admiralty : Jf the Gbligo2 ſhall permit the Obligee to uſe 
the ſaid Office, and to take the R thereof only to his own 
Uſe during his Life, without Interruption made by the Ovli- 
go2, then, &c. Although after the Admiral dies, and the new 
Admiral grants the ſaid Office fo a Stranger, (as he map by 
Law) and he interrupts and ouſts the Obligee, pet if che Obli⸗ 
go2 after this fnterrupts the Obligee alſo, the Condition is 
oke. M. 32,33 El. B. R. between (q) Parker and Harward, ad- teh a Cavs: 
judged. oy | 124, 175 


| 9" | a 8 3 Leon. 142. 
143. S. C. and the Court clear, that Judgment ſhould be given accordingly ; but after it ended by 


Compoſition. Godb. 47, 48. S. C. and S. P. per Curiam; and ſaid, Whether the Obligee occupy 
by Right or Wrong, the Obligor is not to interrupt him 2gainſt his own Bond. . 


9. If A. is bound to (r) B. to pay 10 l. to C. if A. tenders it to C. ( Other⸗ 
and he refuſes, the Bond is forfeited. Co. Lit. 208. b. ways if 


| | „ . . i bound to pay 
it to the Mbligee, oz his Iſſigns, and the Dbligee appoints C. to receive it as his A ſlignee, 
and it is tendered to C. and refuſed by him, Dal. 38. 


11. If A. diſſeiſes B. and after leaſes to C. for Years, and C. cove» 
nants, at the End of the Term, to. leave and yield up the Tenements 
well repaired to A. and after B. enters, &c. C. is excuſed. Hill. 40 & 

41 Eliz. between Andrews and Necdham. Cro. Elix. 656. adjudged. 

II. (s) If the Condition of an Obligation be, That the Obligee Wü 
ſhall, in Michaelmas Term next, give unto the Obligor, & c. ſuch Re- Morecomb 
leaſe as by the Judge of the Prerogative Court ſhall be thought meet: like Point, 
The Obligor ought to procure the Judge co deviſe and direct ſuch Moor 645. 
Releaſe; for the Judge is a Stranger to the Condition, and the Con- Pl. 892. ad- 


dition is for the Benefit of che Obligor, and he hath (t) taken upon judged. Cro. 


. 2 . . 5 Eliz 864. ad⸗ 
him to perform it at his Peril, Trim. 41 Eliz. (u) Lamb's Caſe, 5 Co. — Fog 


23. b. adjudged. Rep. 13. 14. 


per Hutton & Yelverton. Butcher and Vale like Point. 1 Lev. 197. adjudged. 1 Sid. 313. ſaid, 
Judgment was given upon another Reaſon. (t) So if the Condition of an Obligation be, 
That a Stranger ſhall releaſe all the Right which he hath, oz pzetends to have, in a certain 
Wanoz, the Obligoꝛ muſt prꝛocure him to make a Aeleaſe de FaQo, though he hath no Right. 
1 Saund. 215, 216. (u) Cro. Eliz. 716 S. C. adjudged ; and that the Odligoz ought to dꝛaw ſuch Ke⸗ 
leaſe, and pzocure the Judge to allow it. Moor 645. S. C. cited, Cro. EL. 864. S. C. cited. 


12. If A. leaſes his Land for 40 Years, rendring Rent, and deviſes 
the Reverſion to J. S. in Tail, &c. provided that B. and his Wife 
{hall have the Rent to their own Uſe till J. S. comes of Age; upon 
Condition that B. and his Wife, within three Months after his Death, 
enter into a Bond to his Overſeers for the Payment of 341. per Annum, 
in ſuch Penalty, and as his Overſeers ſhall adviſe ; and 4. dies: B. and 
his Wife muſt give Notice of this to the Overſeers, and ar their Peril 
procure them to adviſe, &. Trin. 18 Fac, between Trebern and Clay. 
orook, Winch, 26, 69. per Curiam. | 
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(M) What Things will diſpenſe with 
a Condition, 
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Acts of him that will have the Advantage. 


1. 1 a Condition be to recover certain Land againſt J. S. and 

thereof to enkeoff another, who is Partp to theObligation : 

It he to whom the Feoffment is to be made accepts a Feoff- 

ment of the Land befoze anp Kecoverp had by the other, the 

Condition is perfozmed, (it ſeems) becauſe he hath diſpcnſed 

with the Condition. 39 E. 3. 3, J, 6. b. But Quere ; foz perhaps 

he hath diſſeiſed J. 5. But it 1s there ſaid, that it ſhall be in⸗ 
tended that he himſelf was ſeized thereof, 

2. Jf a Leaſe fo2 Years be made, upon Condition not to alien 

without Licence, and after the Teſſo2 licences the Leſſee to alien, 

and dies befoze any Alienation; pet the Lefſee map alien; foz 

5 the Death of the Leſſo2 is not any Countermand; koz this was 

(s) This is executed on the Part of the (a) Leſſo2 as much as it could be. 
miſprinted 5 Co. Lit. 52. b. cited. (b) M. 3. Jac. b. to be reſolved, 

riginal, 22 | | wy 


2 0 wy 
r there it is Leſſee. (b) 1ſt Part 670. Pl. 5. S. C. 


. 
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(J) What Act or Thing will excuſe 
the Performance of the Condition. 


Acts of him who is to have the Advantage. 


1. I a Condition be to enkeoff the Obligee; though the Obli⸗ 

gee diſſeiſſes him of the Land, pet this does not excuſe the 

| Perf0zmance of the Condition; fo2 he map re-enter, and perkozm 

(a) The Ori. It (a) notwithſtanding. Co. 8. Francis (b) 32. Co. 2. Julius Win. 
ging 4805 59. b. admit. 


tant, for Nient Obſtant. ( b) This is miſprinted in the Original as here, and ſhould be 92. 


In the 2. At Leſſee foz Years covenants (c) to dzain the Water 
f which is upon the Land befoze ſuch a Bay, and after the Leſſoz 
Ewe. enters befoze the Dap, and there continues till the Map is paſt; 
d) But if ic pot this ſhall not excuſe the Perfozmanee of the Covenant, (d) 
ad been a ecauſe Fe is collateral to the Land, H. (e) 37 El. B. R. per 


Covenant ad- Ci | 
hering to the Curiam djudged. 


Land, and in ReſpeR to the Enjoyment thereof, it would have been otherways ; but then it muſt 

have been ſhew'd, that he held him out of Poſſ:flion. Moor 402. Pl. 534. Ow. 65, 66. (e) Carrel 

20d Bead, S. C. Cro, El. 374. adjudged, it not being alledged, that the Leſſor held him our, 

* 6 him in doing it. Moor 402. Pl. 534. adjudged. Ow. 65, adjudged. Et vid. Godb. 69, 
þ „ 4 | 


., I a Man be bound to build an Houſe, &c. he is ercuſed 
(f) Br. Cove- If the Obligee will not ſuffer him to build it; fo2 he cannot come 
nant 31. 8. C. upon the Land without his Mill. (f) 19 E. 4. 2. b. per Curiam. 
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4. Ik a Condition be to repair an Youſe ; he is excuſcd theres 
of, if a Stranger, by the Command of the Obligee himſelf di⸗ 


fincbs him, and will not ſuffer him to do it; (g) 9 H. 6. 44. b. 


Fitz. 

5. Ik a Condition be to crea a Mill, and after he comes ro 1 Plea 
the Obligee, and ſays all is ready fo2 the erecting thereof, and 39. 5. C. 
demands of him when“ he ſhall come, with the Mill to ered it: Neg. 
It the Obfigee ſaps he win not hape the Mill, and entirely dit 
charges him of the Mill, this ſhall ercuſe him of the Perkoz⸗ 
mante. * 6. 37. admit by the Jue. 

6. It Leſſee to: Years covenants to d2aiti the Water that 
ſtands upon the Tand befoze ſuch a Day ; and after the Leſſoz en- 
ters upon the Land, aud diſturbs rhe Lefſec: This is a good Ex⸗ 
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cule of the Perfozmance-of the Condition. (h) Hill. 37 Eliz, B. R. (6) Carrel 
D TC ASP, 
Cro. Elia. 374. per Curiam. Ow. 66. per Curiam. Et vid. Godb. 66, 70, 75» 


7. It a Man covenants with me to collec mp Kents in ſuch a 
Town: Jf J interrupt him in the collecting thereof, this ex- 
cuſes the Covenant, 13 H. 7. Keble. 34. b. 

8. Ik Leſſee fo2 Years of an Houſe covenants to repair it, and 
to leave it in as good Plight as he found it; and. afcer, certain 
Sparks of Fire come dut of the Chimnep of the Leffo2 into an 
Houſe not much remote, by which the Houſe of the Leſſee is burnt : 
This will excuſe the Perkozmante of the Covenant to the Lefſee ; 
ſo that he is not bound to rebuild, becauſe this comes bp the Ack 
of the Leſſo2 Himſelf. Trin. 12. Jac. b. 

9. (i) Ik the Condition of an Obligation be, 


That the Obligo 3) co. Lie. 
wall enfeoff the Obligee of the Land bekoze (uc Jac th B9e. (i) Co. Let 


h a Dap, and af- 26. S. P. up- 
ter, befoze the Wap, the Obligee diſſeiſes the Obligoz, and keeps on tbe Con- 


it with Fozce till after the Day, ſo that the Obligo? cannot en- dition of a 


ter: This will excuſe the Perfozmance of the Condition. Co. 8. Poffment. 
Frances 92. 


10. It a Teaſe be made, upon Condition that the Tefſee ſhall 
not permit 02 harbour any (k) Whoze within the Houſe to him (k) In the 
let; and that if he ſuffers ſuch Woman to ſtap there koz ſix Origiaal it is 
Weeks after Warning, &c. it ſhall be lawful fo2 the Teſſoz to Kemme 
enter; and after the Leſſee ſuffers ſuch Woman to be there, and Puten. 
Warning is given him by the Teſſo2: Although aſter the Leſſoz 
commands the Moman to ſtap there fo2 ſix Weeks, pet this 
ſhall not excuſe the Perkozmance ok the Condition, becauſe the 
Leſſo2 did not do any Ac; and notwichſtanding the Command, 
the Leſſee (J)) might have removed her. (m) 35 H. 6. Barr. 162. (1) If a Bond 
per Curiam. Co. 8. Frances 91. b. be condi- 
cure a Marriage between the Obligee and B. before a certain Day, and before the D 2 biloes 
calls B. a Whore, and tells her, If he marries her, he-will tic her bob *: "don BD he gy 


Oblig 1d not B. to marry him. This will ſe the N Reaſon whereof, the 
;ö;V enn rry him. This will excuſe the Non performance. Cro. El. 694. 
ad mit per Curiam: But chen it muſt be ſh P wu 94 


| be ſhewed in Pleading, That the Obligor did id to 
procure her to marry, &c. (m) Godb. 70. S. C. elted; 177 S. C. cited. ig What he con 


11. But in the (aid Caſe, if the Tefſoz oufts the Leſſee and 
with Fozce, and againſt che Will of the Leſſee, puts tn the Mo⸗ 
man, and violently makes her ſtay there with Fozce, againſt the 
Will of the Leſſee, fo2 ſix TWeeks : This ſhall excuſe the Perkoz⸗ 
mance of the Condition, 35 H. 6. Barr. 162. Co. 8. 92. 

12. Jf a Leſſee fo2 Bears covenants to leave part of the Land 
at the End of the Term fallowed and fit for Wheat; Pꝛovided, That 
the Leſſee, upon ſuch Warning, map ſurrender and depart at any 
Feaſt of Michaelmas, at anp Time within theTerm, performing 
the Covenants: If after Warning he ſurrende 


rs, and does not 
leave the Land fallowed, he hath-fozfeited his Covenant; foz the | 
Acceptance of this Surrender does not diſpenſe with the Cove- * 


nant; 


* 
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Condition. 


fn) Cro. El. 
65 5. 8. . 
adjudged. 


* Fol. 455. 


"nant, inaſmuch as bp the Covenant he is to accept thereof. 


Hill. 4, Jac. Br. between Moyle and Auſten adjudged. 4 
13. It Two are bound in a Statute, with a Defeaſance, That 
they two ſhall make ſuch Aſſurance as ſhall be deviſed, Kc. At 
an Aſſur ante be deviſed and tendzed to one, and he refuſes to (eal 
it, the Condition is b:oke fo2 both; foz he need not requeſt both 
at one Time. H. 4x Eliz. B. R. (n) Lowe and Terry's Caſe. | 
14. Upon a Marriage between A. a Woman and B by Inden⸗ 
ture between A. and B. and C: a Friend of A. it is agreed, That 
C. ſhall have all the Stock, Poztion, and Eſtate, of A. prout tunc 


fuit, vel potuiſſer eſſe appreciat', vel extunc poſtea foret invent”, 


reſtaret & remaneret in Manibus & Uſu, Anglice, Emplop⸗ 
ment, of C. vel ubi ipſe diſponeret, till B. ſhall pꝛobide a certain 
Jointure, &c. ipſo C. * annuatim ſolvendo Querenti Intereſſe proin- 
de, ſecundum Ratam 8 l. pro quolibet 100 l. pro quolibet Anno, durante 
Tempore quo Status ipſius A. in Manibus vel Diſpoſitione C. remane- 
ret; and after the Marriage is had; and after 400 l. ot the Sub- 
ſtance of A. comes to the Hands of C. and fo2 one Year continues 


in his Hands: But B. takes and detains in his Hands, of the 


Subſtance of A. Goods to the Value of-1001.-aver-and above the 
ſaid 4001. and this alſo againſt the Will of C. ſe that C. hath 
not all the Subſfance of A. in his Hands; pet he ſhall pay acco:d- 
ing to the Kate of 81. fo2 every 1001. of the laid 400 l. which he 
had in his Hands, inaſmuch as the Woꝛds are, That he ſhall 


pay 81. pro quolibet 100 l. Mich. 1 Car. B. R. between Croſſe and 


Northey, adjudged upon demurter, J being de Conſilio Querentis. 

16. If A is bound to B. that J. S. ſhall marry Fane G. before ſuch 
a Day, and before the Day B. marries her: He ſhall take no Advan- 
tage of the Condition, becauſe by his Means it could not be perform- 
ed. Co. Lit. 206. b. 

16. If a Man makes a Feoffment in Mortgage, upon Condition to 
be void upon Payment of Money by the Feoffor, &c. to the Feoffee at 
a Day: If at the Day the Feoffee is out of the Realm, the Feoffor is 
not bound to ſeek him, or to go out of the Realm to him; and there- 
fore, becauſe the Feoffee is the Cauſe that the Feoffor cannot tender 


the Money, the Feoffor may enter into the Land, as if duly tender'd. 
Co. Lit. 210, b. 2 


17. If A. leaſes to B. for Years, upon Condition that if B. pays Mo- 
ney to A. or his Heirs at a Day, that B. ſhall have the Fee; and before 
the Day A. is attainted of Treaſon, and executed. Now though the 
Condition became impoſlible by the Act and offence of A. yet B. ſhall 


not have a Fee, becauſe a precedent Condition to increaſe an Eſtate 


muſt be performed, and if it becomes impoſſible, no Eſtate ſhall riſe. 


Co. Lit. 218. a. 


18. If A. leaſes to B. certain Lands for Years, rendring 401. per 


Annum, and a Stranger covenants with A. that B. ſhall pay unto him 


the 401. for the Farm and Occupation of the Lands, and before any 
Day of Payment, A. guſts B. of his Farm; B. is excuſed of the Pay- 
ment of the Rent; for the Covenant was, That B. ſhould pay 497. 
for the Farm and Occupation; ſo that it is as a conditional Covenant, 
and there, ought to be quid pro quo; and here the Conſideration upon 
which the Covenant is conceived, viz. the Farm, and the Occupation 
of it, is taken away by the Act of A. himſelf. Trin. 32 Eliz. Bedel's 
Caſe. 2 Leon. 115. adjudged. 3 Leon. 159. adjudged. LY 

19. A. entered into a Bond to B. conditioned to fave B. harmleſs from 
a Bond made to C. for Payment of 100/. at a Day and Place, and at 
the Day of Payment, A was going to the Place to pay it, and B by 
Covin cauſed A. to be impriſoned till after Sun-ſet, to the Intent the 
1001. ſhould not be paid: Paſch. 40. El. between Morris and Lutterel Cro. 


EI C72. This being pleaded to an Action of Debt upon the Bond, it 


was adjudged upon Demurrer, That ſuch a bare Surmiſe was no Bar. 
1 . 20. If 
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20. If the King grants a Reverſion in Tail, upon Condition that if 

the Grantee pays 20 s, at the Receipt of the Exchequer, &c. the Grantee 

(hall have a Fee: If afterwards the King, under his Great Seal, refuſes 

to receive the Money, yet if the Grantee renders it at the Receipt of 

the Exchequer, he ſhall gain a Fee 1 for the Ning by no Means can coun- 

termand or hinder the Encreaſe of the Eſtate in ſuch Caſe. Trin. 7 Fac. 

(o) Lord Strafford's Caſe, 8 Co. 76. b. adjudged. (o) 2 Brownl. 
21. If the Condition of an Obligation be, That the Obligor ſhall -252- S C. ad- 

pay 10 l. to the Obligee, which is for the Rent of certain Land, and Judge. 


the Obligee enters upon the Land, and fo ſuſpends the Rent, yet chis 


(hall. not excuſe the Payment; for it is but a Recital that ic was for 
Rent, and not material, Trin. 11 Fac. between Saint- Jobn and Digg. 


Hob. 130. adjudged. So if by Pleading it had been applied to the Leaſe, Cc. 


22. If a Parſon by Indenture leaſes his Parſonage for Years, rendring 
Rent, and the Leſſee covenants to pay his Rent, and before any Day of 


de, ; * 
payment the Parſonage (p) is ſequeſtred for Non- payment of the Firſt- (o) Dther- 
Fruits, yet the Leſſee ſhall not be excuſed of the Payment of his Rent. ways if Leſ- 


Mich. 3 Car. between Feakill and Linne, Hetl. 54. adjudged. So in Caſo T " nes 
3 . . 5 9 p 
of an Obligation for Payment of the Rent. 1 2 94 

Het). 54. 


1 Rol. Rep. 198, 199. Yelv. 23. Cro Car. 417, 


. _—. 8 
„ 


* FP | 1 


(O) What Things excuſe the Perfor- 
mance of Conditions, and what not. 


Acts of him who ſhall have the Advantage, 


1. (a) JF the Condition be to do a Collateral Ac, and not to () co. Lir 
pay Monep, which is of the Nature of the pꝛincipal 207. a. S. P. 
Sum; it ſeems if the Obligee refuſes it at the Day this dil⸗ 
charges the whole Obligation. D. 3, 4. Ma. 150. 84. 12 Ul. 4+ 23. 


— 


(P) Acts of the Obligee. 


1 If the Condition be, That the Son of the Obligo? ſhall ſerve 

the Obligee ko: Seven Years: Ik he renders his Son, and 
the Obligee (a) refuſes, it is no Fozfeiture. 22 Ed. 4. 26. (4) Where 
"If > Oe the Conditi- 


FRI | 1 on is to deli. 
ver aRelcaſe to the Obligee, it is not enough to ſay, That it was writ, and Wax affixed t ; ba 


o it, and that 
he was ready to ſeal and deliver it; but that the Obligee refuſed to accept of it; for he ought to havs 
—_ he could, and he might have ſcaled it notwithſtanding. Per 2 Rol. Rep. 238. per Moun⸗ 
a + | h | ö | i 1 


— 


— 


1. IF A. is obliged to B. and the Condition is, That the Son 
of A. ſhall ſerve B. ko: Seven Years : It B. takes him, and 
after within the Term commands him to be gone fcom him, the. 
Obligation is not fozfeited. 22 E. 4. 666. | 
2. Ik the Condition of a Bond be, That the Obligee ſhall 
peaceabin enjop. certain » without the Interrup⸗ 
| = a | - tion 


1 


94 Condition. 


tion of any; and akter the Lo2d enters fo? a Fozkeiture by Pon 
payment of the Kient accoꝛding to the Cuſtom, net the Obligation 
ig not fozfcited, fo2 this was the Neglect of the Obligee himſelt. 
(a) N. Benl. (a) Hill. 28. H. 8. Dyer 30. Pl. 205. 
18. Pl. 26. 


(R) Acts of both. 


1. I the Obligo? pays Part of a ſmall Sum contained in the 
Condition at the Day, without any Mention of the reſt, pet 
the whole Obligation is tozfeited. 21 Ed. 4. 25. b. 

2. Ik the Condition be, That He ſhall not diſturb the Obligee 
in certain Land leaſed to him; pet ik he ſurrenders to the Obli⸗ 
go2, this is a good Diſcharge of the Obligation, 22 Ed. 4. 27. 
admit. 

3. Condition bioke, Perfozmance with the 
Acceptance of the Obligee after will not excule. 20 Ed. 4. 8. b. 

4. If A. leaſes Lands to B. for 17 Years, and after B. enters into an 
Obligation to A. conditioned to pay an Annual Rent to C. for the Term 
of 17 Years, if C. lives ſo long, and the ſaid B. or his Aſſigns, or any 
claiming under him, ſhall or may ſo long enjoy the ſaid Land, and B. 
after ſurrenders to A. yet he muſt continue the Payment of the Rent, 
becauſe meerly collateral, and to be made to a Stranger, Hill. 36 E.. 

(a) Cro. El. between (a) Forth and Holborough. Poph. 39, 40. adjudged per totam Curiam. 


313. S. C. 8 
adjudged per totam Curiam. Ow. 104. S. C. adjudged per totam Curiam. Moor 597. Pl. 815. S. C. 


adjudged per totam Curiam. 


5. But if the Condition had been, That C. during the Term ſhould 
hold Part without the Interruption of B. or his Aſſigns; if after the Sur- 
render, A. had interrupted him, B. ſhould not have forfeited his Bond. 

04. (b) Poph. 40. per Curiam. | 


Cro. El. 313. like Point per Poph. foz that the Dbligee ſhould not take Advantage of his own Ac. 


1— 


(S) In what Caſes a Collateral Thing 
may be given in Satisfaction of a 


Condition. 
(a) Co. Lit. 1. (a) I F a Man be bound in 20 J to do a Collateral Ut, ag a Fe- 
212. b. S. P. offment, oz to be bound in a Statute, oz to render a true 


CroEl.453- Account: There. Wonen: or other Thing given in Satil 
ged. kadion, is no Perfozmance of the Condition. (b) Co. 9. Peytoc 
(b) 2 Brownl, 79 b. D. 4 H. 8. 1. Perkins S. 173. contra, 9 Hl. 7. 18. per Vaviſor. 
FALL H. 13 Jac. B R. between (c Forwood aud Dicton, adjudged, * Thar 
e Money cannot be given in Satisfaction. (d) 12 II. 4. 23. adjudged 
131. S. C. & contra. 4 H. 6. 23. admit. 

S. P. per BA | | 
Merturion, (e) 1 Rol. Rep. 296, 297. S. C. avjudged ; but vid. Libꝛum. 3 Bulſ. 148. S. C. adjudged. 
(d) Br. Condition 41. S. C. Fitz. Barre 189. S. C. ON af | 


| = 
(e) Co. Lit. 2+ (e) But when the Condition is to pay Money, there any 
212. b. S. P. other Collateral Thing will be a Satiskagion. Co. 9. Peytos 79. 
12 149. (f) 19 Ed. 4. 1. b. (g) 12 H. 4. 23 b. 


(f ) Br. Condition 161, S. C. (g) Br. Condition 41. 8. C. Fitz. Barre 189. S. C. 
4 | 3. A Man 
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—— 


z. A Man bound in 200 Quarters of alt, upon Conditton 
to pay 20 l. a Ring, o2 Yozfe, oz other Collateral Thing, is a 
Satisfaction. Co. 9. 79. Is 
4. (h) So a Feoffment upon Condition to pay 20 l. a Collate- (6) Co. Lit. 
ral Thing is a Satisfaction. Co. 9. Peytoe 97. 212. b. S. P. 
5. A Man bound in 20 Quarters of Gzain, conditioned to 
pap 5 Quarters; Money, o: other Collateral Thing, is uot a 
Satisfaction, becauſe of the oziginal Contra, 
6. (i) 1 othcrways it is in a Contract without Deed. (i) 3 oc 
Co. 9. 79. b. 149. S. P. 
"It the Condition be to pay a leſs Sum at a Day; if Mr . 
the Obligee agrees that he ſhall pap an Yozſe oz other Thiug 
in Satisfaction, pet ik he refuſes it, the Obligoꝛ ought to 
pap the ſmall Sum at the Day, otherwiſe he hath fozfcited 
the Obligation; fo2 the Agreement by Parol without Accep- 
tance, cannot alter the Agreement by Deed bekoze. (k) 19 E. 4. (K) Br. Con- 


1. b. 2. 1 161 
8. (1) So if the Condition be to erect an Youſe of ſuch a Length, (1) 6,, x1 


&c. he cannot plead another Agreement in another Manner in 3. like 
Satisfaction thereof, unleſs it be by Deed, 19 E. 4. 2. b. per Point; 304. 
Curiam. like Point. 

9 So if the Condition be to pay a ſmall Sum at D. at ſuch a Ef, Heb. 


Day; an Agreement to pay at another (m) Place without Ac⸗ 178, 179. 


. (m) So at 
ceptance is not a Diſcharge, 19 E. 4. 1. b another Day. 


10. So if a Thing be to be done by Implikation of Law to Cro El. 697. 
the Perſon of ann Perſon, and the Obligee appoints him to do #9j»9ged. 
it at a Place in certain; pet if rhe Perſon be not there to ac- 
cepr it, it is not diſcharged, but the other ought to leck him. 
(n) 19 E. 4. I. b. | (n) Br. Con, 
11. Jf a Condition of an Obligation be to pap 101. at a Dap {on 16 
to D. Ik the Obligee accepts it at another Place, it is a good 
Perfozmante without Deed, (o) 41 E. 3. 25. (p) 46 E. 3. 29. b. (o) Br. Con- 
(q) H. 4. 9. (r). 11 H. 4. 59, 62. (s) 21 E. z. 45. 49 E. 3. 6. N 
Abr. Pl. 1. (p) Br. Condition 31. S. C. Br. Debt 43. S. C. Fit 


| (q) Bc. Eſtoppel 53. S. C. Fitz. Eſtop- 
pel 95. S. C. (r) Br. Charters, & detinue de eur 20. S. C. (s) 1 Rol. Abr. 445, Pl. 6. S. C. 


12. So ik e the Defeaſance of a Statute be to pay to D. ſo much 
ficnt, (t) 46 E. 3. 4. | (c) Br. De- 


; : teaſance 14. 
S. C. Fitz. Judifa Querela 1. S. C. 1 Rol. Abr. 444. Pl. 2. S. C. 


13. Ik a Condition be to pap a Kient to the Obligee; an Agree⸗ 
ment to pay to his Bailiff, who rekuſes, is no Plea without 
Deed. Dubitatur, 9 H. 6. 29. b. | 

14. Ik a Condition be, That a Stranger ſhall enfcoff the Obli- 
gee of Land, which the Stranger tenders, and he refuſes to ac- 
cept ; but by his Command he enfcoffs another: This is a good 
OR NE > tht (u) 7 E. 3. (W) 22. b. It ſeems the (v) Br. Con- 
ictulal is the great Cauſe thereof ; pet there the Jſſue is taken 9ition 24. 
upon the Conitiaiid: n nenen nr 


Barre 199» 


* * = * 8. C. 
(w) This is miſprinted in the Original as here, and ſhould be 23; which vide Barre 190. S. C. Br. 
Condition 24. 44 | 


15. It the Dekealance of a Statute be to pay 10 1. Nent at a 
Dap: It is a good Perfo2mance without Deed, that he paid 
Part fo2 the Expences of one of the Conuſces, and the Heſtdue koz 
the Heparations of the Houſes, (which he himſelf was not bound 
to repair) by the Command of the Conuice, (x) 46 E. 3. 33. b.'(x) Br. Con- 
adjudged, | dition 32, 


§. C. Br: Audita Querela 6. S. C. 
Af 
16. Tf 


96 Condition. 
16. Ik a Leaſe be made by Deed, rendering ent upon Condi- 


tion: It is a good Perkozmante, that by Accoꝛd the Gent Gould 
(y) Br. Con- be recouped ko the Table of the Teſſo2. (y) 27 E. 3. 24. b. 


dition 228. 


S. C. Br. Covenant 12. S. C. 


17. Jf J deliver Money to another without Deed to mp Uſe, 
(:) In the and make a Defeaſance by Deed to pay a leſs Sum: Jt (2 Þ 
Ociginal it is accept Cozu in Satiskacion without Deed, this is not any 
il accept, in Dilcharge. Contra 18 E. z. 39. b. 8 


which there 
ſrems to be a Miſtake. 


18 (a) Ik the Gbligee accepts the (b) Thing to be dons after 

Fol. 457. the Condition is b2oke; * pet this is not a Diſcharge ok the 
Obligation without Deed. (c) 46 E. 3. 29. b. (d) 47 E. 3. 14. Con- 
(a) Bulſ. tra, 18 Ed. 3. 58. b. 
39. S. P. a- 
greed per Curiam; but adjudged, That it was other ways in Caſe of an Aſſumpſit: But when an 
Aſſumpfit after it is broke may be diſcharged by a Parol Agreement, vide 2 Rol. Abr. 408. Pl. 1. 
(b) Or other Thing before the Day, agreed to be delivered after the Day in lieu thercof. Cro. EI. 46. 
(e) Br. Condition 31. S. C. Br. Dztte 43. S. C. (d) Fitz. Barre 218. S. C. 


r 


19. Ik the Condition be to ſtand to an Award to be made ſuch 

a Day: Ik at the Dap no Award 1s made, but the Arbitra⸗ 

tozs, by Aſſent ok Parties, appoint another Dap to do it, and 

do make it at the Day, pet he is not bound to perfo2m it. 

R (e) 29 E. 3. 9. demurrer. | 

224. 8. Vs ; y | ; 

20. Ik a Gzantee of an Annuity, pro Conſilio impendendo, pꝛo⸗ 

miſes the G2anto: to come to a certain Place at a certain Day, 

| to give him Counſel: It he does not come at the Dap there, 

(f) Rol. pet the Condition is not bzoke, (f) foz he is not bound bp the 
4 5 55 Condition to go there, and this cannot alter it. 21 E. 3. 7. b. 

. 5 . 0 0 . 

20. If a Bond or Feoffment is conditioned for the Payment of Mo- 

ney to a Stranger, he cannot accept an Horſe, or other Thing, in Sa- 

680 A Stran, tisfaction, (g) becauſe in this Caſe the Condition is to be ſtrictly per- 


r by his formed. Co. Lit. 212. b. 
greement a ‚ 


cannot diſpenſe with a Condition, no: alter the Thing to be done, 1 Rol. Abr. 457. Pl. 1. 


21. But if the Condition be, That a Stranger ſhall pay Money to 
the Feoffee or Obligee, the Feoffee or Obligee may receive an Horſe, 

Cc. in Satisfaction. Co. Lit. 212. b. e 
22. An Obligation was conditioned for the Payment of 7 J. at the 
Birth of the firſt Child of the Obligee; and whether a Load of Lime 
might be accepted in Satisfaction before the Birth of the firſt Child, 
(h) Velv. 192. Mich. 8. Fac. between (h) Neal and Sheffield, Cro. Fac. 254, dubitatar : 
S. C. adjud- But becauſe it was pleaded to have been accepted in Satisfaction of the 
both Doints; Bond, whereas it (ij ought to have been pleaded in Satisfaction of the 
and that it Sum mentioned in the Condition of the Bond, it was adjudged the 


was altoge- Plea was naught. 

ther contin⸗ | | e TIRES EP 

gent whether it would be a Debt oz not; ſo that being but a Poſſibility, it could not be diſcharged, 
and therefoze not like the Caſe where the Condition is to pay Poney at a Day to come, 1 Bull. 
66, 67. S. C. adjudged. 1 Brownl, 109, 110. S. C. adjudged, (i) Palm. 111. 2 Rol. Rep. 118. 


— — — — 
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(T) Who may diſpenſe with a Con- 
| dition. 


A Stranger. 


1. T the Condition of an Obligation be to aſſure a Copphold 
to A. and B. his Wife, (who are Strangers to the Obliga- 
tion) fo2 the Life of C. and the Obligo? at the icqueſt of A. ſur⸗ 
readers it to the Ule of A. &c. to the Uſe of ſuch Perſon as he 
ſhall nominate: This is not anp Perfo2mance of the Condition; 
(a) fo2 A. who is a S ranger, cannot diſpenſe with the Condi: (=) Yetwhere 
tion, no2 by his Agreement alter the Thing to be done; but he Þy the Intent 
ought to take it as the Condition limited it. Mich. x5 Jac. B. R. of che Con- 


between Stile and Smich, adjudged upon a Demurrer, — 7 


n be made toa 
Stranger for Life, without Impeachment of Waſte, and ſhe accepts it without this Clauſe, and held 


a good Performance, becauſe the Eſtace for Life was the Subſtance. Uid. Co. Lit. 21g, b. 


CEN 


(V) What Things will excuſe the Per- 
formance of a Condition. 


Acts of him that ſhall have the Advantage. (a) Abſence, (a)Poph. 


104 


I, | F a Thing be to be perfozmed by a Condition, which cannot 
be perfo2zmed without the P2eſence of the Obligee : There 

his Ablence thall ereuſe the Perkozmance. 12 H. 4. 23. b. 

2. Ik a Condition be to make a Feoffment to the Obligee: Jt 
the Obligee be not pzeſent at the Time, the Perkozmante is excu⸗ 
ſed. 12 H. 4. 23. implied. 

3- Jf a Kent be reſerved to be paid at a certain Day, upon 
Condition: Ik the Leſſee be ready at the Dap, and none comes fo2 
the Leſſoz, this will excuſe the Perfo2mance of the Condition: 
(And here the Leſſo2 ought to demand.) Contra, (b) 4 H. 6. 9. (b) Br. Entry 

4. As if the Condition be to enter into a Statute to the Obli- Congeable 
gee: It the Obligee be abſent at the Dap, pet becauſe it map be 39- 8. C. 
perfozmed in his Abſence, he ought to do it. 12 H. 4. 23 b. 
Otherwaps econtra, 12 H. 4. 24. b. | 
. Ak an Abbot covenants with B. to ſing Mals ſuch a certain 
Dap in his Mano? of D. fo: him and his Servants : Though B. 
noz his Servants do not ſtap there, pet he ought to ſing. 


42 E. 3. 3. b 

6. Jt a Condition be to take an Eſtate to himſelf fo2 Life, Ne⸗ 
mainder to anothet, who is p2ivp to the Condition, and is to 
have Benefit by the Obligation at a certain Dap : Though he in 
Remainder be not there at the Day, pet it is kozkeited if it is not 
taken acco2dingly; fo2 this map be perfozmed notwithſtanding 


his Abſence. (c) 40 E. 3. 12+ (c) Br. Con- 


dition 216. 
S. C. Br. Garniſhment 12. S. C. 


7. But in this Caſe if the Condition had been alſo, That he in 
the Kemainder (ould be p2eſent at the Dap; his Abſence would 
excuſe the Perfozmance of the * ſcilicet, of the taking 


of ” 


| 
b| 
1 
[| 
| 
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of the Kiemainder, aud of the Leaſe to himſelf alſo, Contra, 
(4) Br. Gar- (d) 40 E. 3. 12. | 


niſhment 12. 
S. C. 


— 


n 
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5.55. (X) What Thing will excuſe the Per- 
formance of the Condition. 


In what Caſes he that ſhall have Advantage ought to do the 
firſt Act. 


Acts of him that ſhall have the Advantage. 


1. TI the Condition of an Obligation be, That the Obligo?, 
being a Parſon, ſhould reſign to the Obligee within a cer- 
tain Time, fo2 a certain Penſion as they ſhould agree: The 
Obligee ought to agree fo2 the Penſion, and tender a Deed thercot 
(*) Br. con- to the Obligo? befoze he is bound to reſign, (a) 14 H. 4. 18. b. 


dition 42» 
S. C. Fitz, Barre 190. S. C. 


2. Jf an Annuity is granted till he is pꝛomoted to a Veneſice 
by the G2zanto2: 4Jf the Szantee after accepts a Benefce from 
another, and after the rr ey; p20ffers him a P2eſentation to his 
ed and he rekuſes, the Annuity is determined. 11 Ed. z. 11. 

ubitatcur. 
(b) co. Lit. 3. (b) Where a Kent is to be paid upon Condition at a certain 
201. b. S. P. Map, he cannot enter fo2 the Condition b2oke befoze a Demand 
(e) Br. Entry of the ent. (c) 20 H. 6. 30, 31. (d) 40 Aſſ. x1. adjudged, 


Congeable 2. 


S. C. Fitz. Entry Congeable 6. S. C. (d) Condition 216. S. C. Br. Entry Congeable 81. S. C. 


4. And the Demand ought to be at the Dap, and it is not ſuf- 
fictent after. Contra, 20 H. 6. 30, 31. 

5. Where a Rent is reſcrved to be paid upon Condition at a 
certain Dap, the Leſſo2 ought to demand it at the Map, other- 
waps the Perfo2zmance of the Condition is ſaved, although the 

(e) Br. Eu- Leſſee was not there ready. Contra (e) 4 H. 6. 9. 
try 4 6. Ik the Conditton of an Obligation be to pap a Sum at a cer- 
ble 39. S. C tain Day: The Obligoz ought to tender it without anp Demand, 
(f) Br. En- (f) 20 H. 6. 30. 2 Ed. 4. 3. b. 8 Ed. 4. 1. 
ow 1 4 7. Jf J am bound to be Attendant upon you at all Times 
gs Wo when pou come to pour Mano? of D. J ſhall be bound to rake 
Notice when pou come to pour Yano? of D. at my Peril, without 
(s) Fitz. Ar- anp Notice given by pou. (g) 8 Ed. 4. 1. b. per Bingham. 
bicrament i5- 8. Tf the Condition of an Obligation be to ſtand to the Award 
of J. S. &c. who awards a cerrain Thing to be done to another at 
a Dap: De ought to perfozm it at his Peril, without any No- 
(b) Fitz. Ar- tice given bp anp other, (h) 8 Ed. 4. 1. 
itrament 15. 


S. C. Br. Arbitr ament 37. S. C. Br. Notice 18. S. C. 


9. A. made a Deed of Feoffment of Lands in ſeveral Counties, da- 
ted the 15th of October, 4 Mar, upon Condition the Feoffee ſhould re- 
enfeoff him of all the Lands within 20 Days after the Date of that 
Deed; and yet becauſe A. made his Feoffment but of Part within the 
20 Days, it was held the Condition was not broke, though all was not 
reconveyed within the 20 Days, according to the Letter of the Condi- 

5 9 | 4 tion, 


„ _—_—_— it. Mad... Mio... * »» ( a 
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[ tion, which is entire; for it was the Fault of A. it was not conveyed, 
; without which it could not be reconveyed. Hob. 24. cited to have been 
l reſolved. 26 El. 
5 10. If A. leaſes to B. for 21 Lears, and covenants at any time during 
the Life of B. upon Surrender of the old Leaſe, to make a new Leale 
for the Reſidue of the Term, and after A. leaſes to a Stranger. Though 
B. by the Words of the Indenture, ought to do the firſt Act, viz. make 
a Surrender, yet becauſe A. hath diſabled himſelf to make a new Leaſe, 
B. ſhall not be obliged to ſurrender his old Leaſe without Poſſibility of 
a new Leaſe, but may bring Covenant without making any Surrender. 
Paſch. 48 Elix between (i) Sir Anth. Maine and Scot, 5 Co. 20, 21. ad- (i) Moor 454. 
judged. Pl. 619. S. C. 


adjudged, 
That Covenant lay without making any Requeſt, though by the Covenant the new Leaſe Was to 


be made upon Requeff, Cro. Eliz. 450. 479. S. C. adjudged; and after affirmed upon a Urit of 
Erroz. Poph. 109, 110. S. C. adjudged. 


11. So if a Man covenants to enfeoff J. S. upon Requeſt, and after 
enfeoffs another, F. S. may have Covenant without making any Re- 
queſt. (x) Paſch. 48 Eliz. 5 Co. 21, a. reſolved per Curiam. (k) Moor 


452. Pl. 619. 
S. C. & S. P. adjudged. Poph. 110. S. C. & S. P. per Curiam. 


— 


(V) (a) In what Caſes the (b) Obligee ꝙ wwe 
ought to do the firſt Act. on is topiy 


11 Coſts, 
ſball be Aated 
1. (c) 1 the Condition of an Obligation be (d) to levp a Fine BY Two 1 
to the Obligee: He is not bound to levp it, if the Obli- anne o 


. : | blig 
gee does not tue a Writ of Covenant againſt him, 18 Ed. 3. 27. b. — Obliges 


8 Ed. 4. 2. b. per Markam 21. b. Co. 5. Palmer 127. (e) 7 Ed. 4. 2. b. to be choſen, 


the Obligee 
muſt chuſe an Arbitrator before he can ſhew any Fault in the Obligor. 1 Vent. 71. (b) Where the 
ones or Covenantor hath diſabled himſelf, the Obligee, &c. may bring an Action without, &c 


Sir Anth. Maine, 5 Co. 21. a. Moor 452. PI. 619. Cro. Eliz. 450, 479. Poph. 109, 1109. Malrond 
and Hill, Hut. 48. Winch. 29, 30. (c) 1 Rol. Abr. 422. Pl. 3. S. P. con. (d) So if the Condition 
be, That a Stranger ſhall levy a Fine to the Obligee. VMlalrond and Hill, Hut. 48. per Yobart, 
Winch. 30. per job. & Hutton. — So if the Condition be to acknowledge a Judgment to J. S. he 
muſt ſue out an Original. Burnell & Bowle, Winch. 30. cited. Hut. 48. cited. (e) I ſuppoſe this 
13 miſprinted, for I find no ſuch Opinion in the Book. | 


2. (f) If the Condition be to levy a Fine upon Warning gi- (f) 1 Rol. 
ven: At he be ſummoned in a Wzit of Covenant, this is ſul- Abr. 422; 
ficient Warning. 29 Ed. 3. 44. b. | hob. 8. F. 

3. Ik a Defcaſance be to pap a ſmall Sum in Diſcharge, &c. 
he ought to pap it at the Dap, though the Plaintiff will not give 
him anp Acquittance fo2 it, becauſe in an Action fo2 the pzinci⸗ 
pal Sum, he map plead Papment of the leſs Sum, without any 
Acquittance. Quazre, 18 Ed. 3. 39. b. 

4. Ik a Condition be to enroll a Deed in Guildhall: He is not 
bound to do it bekoze Kequeſt made by the other. 39 Fd. 3. 3. 

5. If the Condition of an Obligation be, That the Obligor ſhall 
make all the Linen the Obligee ſhall wear during his Life ; the Obligee 
muſt deliver to the Obligor the Cloth of which it is to be made ; tor 
all Corntracts are to be interpreted according to the Intent and Subject 
Matter. Hill. 14 & :5 Car. 2. between Oles and Thornbill, 1 Lev 93. 


adjudged, it not appearing the Obligor was a Sempſtreſs, or ſuch Perſon 
that uſed to make Linen, and find the Materials. 
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100 Condition. 


9. So if a Taylor is bound, or promiſes to make a Suit of Clothes for 
me, I ought to deliver him the Cloth, becauſe this is uſual, and not for 
him to provide it. 1 Lev. 93. per Curiam. : 

7. But if a Shoemaker is bound to make me a Pair of Shoes, he is al- 
ſo bound to find the Leather, becauſe that is uſual. 1 Lev. 93. per Curiam. 


— — 


Fol. 459. | CS) Condition. 
CONV IS 
Demand. 
Where another than he who is to perform the Condition is to 
do the firſt Act. 


1. FF, a Man leaſes Land fo? Life o2 Pears, oz, &c. reſerving a 

ficnt, and koz Default of Payment, a e-entrp : The Leſſoz 
z) What ought to (a) demand the fient (b) at the Day, otherwaps the 
all be ſuf. Condition ſhall not be b2zoke by the Non papment of the Rent. 


fhcoienrt De- 

mand of Rent, vide the Diviſions, Title Rent. (b) This Demand muſt be made upon the Lend, 
becauſe that is the Debtor. Co. Lit. 201. b. Yelv. 37. But at what Place Rent ſhall be demanded, 
vide 2 Rol. Abr. 428. Pl. 1. 


(e) Co. Lit. 2. (c) So if a Man leaſes Land, reſerving a Kent, to be paid 
202. 3. S. P. at a Place out of the Tand, upon Condition ok Non papment to 
— foo re⸗enter: Though the Rent be to be paid out of the Land, pet 
Abr. 426. this is a Hient, and not an Annuity ; and therefoze the Leſſoz 
PI. 3. ought to demand it at the Dap, otherwaps he ſhall not enter fo 
(d) Cro. El. the Pon-papment. Co. 4. Boroughs 73. reſolved. Hill. b. Eliz. B. R. 
415,535,536. between Smith and Baſtard, per Curiam; and ſaid to be ſo latelp 
1 CREE: adjudged. Hill. 32 El. B. R. admit. Trin. 39. El. in Camera Scacca- 
Jaſtices and Til, between (d) Edmunds and Buskin, per Curiam, in a TUrit of 
Barons, be- Exroz upon a Judgment in B. R. where it was (0 adjudged. 


— Rr But Trin. 39 El. B. R. contra, Co. Kid & Brand 71. 
on, w 
held, That it being appointed to be paid out of the Land, tis but a Sum in Groſs, and no Rent. 


(e) Hob. 133. 3. (e) Af a Man reſerves a Kent, and that if the Kent be Ar- 
S. C. ad- rear, he fhall fozfeit ſo much by wap of Nomine Pœnæ: The No- 
1 : mine Pœenæ ſhall not be fozfeited without Demand made. Mich. 
= ag C. 10 Jac. B. R. per Curiam. Hobert's Reports 180. per Curiam. between 
adjudged, Howel and Sandback. Hobert's Reports 113. between (f) Sir Rich. 


(i) Hob. . Grobham and Thornborough, adjudged upon Demurrer. 
ol. 82. S. C. 


adjudged. 1 Br. 75. S. C. Poſt Pl. 17. S. C. 


4. It a Man grants a fient-Charge to another, and fo2 De⸗ 
(g) But vide fault of Papment ro fozfeit a Nomine Pœnæ; (g) no Fozfeiture 
hinn & hall be of the Nomine Poenz without a Demand at the Day. 


Cholmly, 8c, f ? 
2 E183 Co. 7. Maund. 28. b. 


Gouldſ. 129, 186. Moor 357. Pl. 486. Sir Paul Tracy and Dutton, Cro. 617. Palm. 207, 208, &c- 
490. & Godb. 154. Hut. 42, 114. Styl. 4. 1 Mod, 89. 


5. Ik a Man leaſes Land ko; Life o2 Years. reſerving a Kent, 
upon Condition, That if the Leſſee does not pap the Nent at 
the Dap, without any Demand made by the Leſſo2, that then it 
ſhall be lawful to the Leſſoz to re-enter: Jn this Caſe, by this 
ſpecial Agreement of the Parties, the Leſſoꝛ map enter fo? uo 

2 fault 
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fault of Papment of the Rent, without any Demand. Co. 5. 
Dormer 40. b. 755 | 

6. (h) Jf a Man leaſes Land fo? Years, reſerving a Kent, (b) 1 Sid - 
with Condition, ko: Non⸗papment to be void: Jn this Caſe the S. argueno. 
Lefo2 ought to demand the nent at the Day of. Papment by the . and 
Condition, 02 otherways the Leaſe is not void, though it be not 110 . 
paid by the Leſſec. Paſch. 149. adjudged. Intratur, Hill. 24. Car. B. R. od. oy ſaid, 
Rot 312. between Dennis and Raſhley, adjudged upon Deuurrer That fo ic 
per Curiam, Where an Action of Debt ko: Rent incurred after wag was in the 
bꝛought by the Leſſo2 againſt the Leſſee, and this Matter pleaded, * 
ſcilicet, Non papment of the Rent at a Day bekoze; but no De⸗ r 
mand pleadeo to be made by the Leſſoz; and adjudged that the Lese or not. 
Action lies. 1 Jon. 9. ad- 

7. Where a Man leaſcs to another, reterving a Kent, and thc judged. 
Acſſee covenants to pap the ent at the Days limited, he ought 
to pap it without any Demand, at his Peril, inaſmuch as he 
hatt bound himſelf to pap it. Hill. 4 Jac. B. R. between (i) Fretz (i) Cro. Jae. 
vile and Molineux, per Curiam, Mich. 7 Jac. B. between (Kk) Hare 144: feems to 
and Sir John Savill, adjudged. Palch. 10 Jac. B. between Manly be S. C. but 


: ſame Point 

and Jennings. does not ap- 
| | pear. Noy 

117, ſeems to be S. C. but S. P. does not appear, (k) 1 Brownl. 19. 2 Brownl. 173. ſeems to be the 


ſame Caſe; bur this Point does not appear. 


8. It a Man leaſes Land by Indenture koz Years, reſerving 
a Kenc, papable at certain Daps at London, and the Leffce in 


5 the ſame Indenture covenants to pay th: ſaid ent at the Daps 


and Place afo:eſaid: He ought to pap it, by Fozce of this Cove- 

nant, without any Demand of the Leſſo2, * otherways he hath #5 

broke his Covenant. Paſch. 5 Jac. B. R. between Sir J. Spencer — 

and Sir J. Poines, per Curiam. n ; 
9. It a Man leaſes fo2 Years, reſerving a Kent, with a Clauſe 

of Fe-entry ; and upon the making the Leaſe the Leſſo2 lends him 

200 l. Stock, and the Leſſec covenants to pay the Kent at the Daps 

and Place; and afcer, by another Covenant, covenants, That if 

Default of Payment of the ſaid Rent be made at any of th- Days in 

which it oughe to be paid, according to the Effet, Limit. ion, and 

true Intent, of theſe Preſents, then the Leſſee covenants t ' repay the 

ſaid 2001. Tho? there nerds no Demand of the ent make the 

firſt Covenant to be b2zoke by Non⸗Papment, pet th . ought ta 

be a Demand to entitle him to the 2001. fo2 this la. Covenant 


doeg not refer to the,. Covenant befoze, but to the Aeſervation : 


The Woꝛds are [according to the Limitation of the Indenture] which 
is the Keſervation; and by theſe Pꝛeſentg is intended the In⸗ 
denture, oz the moſt notable Part thereof, which is the Ke(cr- 
vation. Paſch. 5 Jac B. R. between Sir J. Spencer and Sir J. Poines, 
by Two againſt one. ds f wy 
10. Af a Man leaſes Land by Jndenture, reſerving a Kent, 
and the Leſſee binds himſelf by Obligation, upon Condition to 
perkozm all Covenants, Articles and Papments, in the Jnden- 
ture mentioned: In this Caſe there ought to be a Demand by 
the Leſſoz, to make the Obligation to be fozfeited. Paſch. 12 Jac. B. 
between (1) Baker and Spaine, the ſame Caſe, Hobart's Nopoꝛts. (1) Hob. Fol. 
11. Hill. 2 Car, in Scaccario, between Chapman and Daviſon, per 3.8. C. 
Curiam, upon a Demurter; but the Court gave Leave to the 1 Browal. 76. 
Plaintiff to difcontinue the Suit, becauſe that otherwaps this 8. C. 
would Have been a perpetual Bar of the Obligation, if Judg- 
ment ſhould be; given againſt him. | 
11, It a Man leaſes by Jndenture certain Coal⸗Mines, re- 
ſerving a Kent, and the LTeſſce binds himſelf in an Obligation, 
with Condition to obſerve, perfozm, pap, and keep all Pap- 
ments, kicnts, Covenants, WP, and Agreements, in the E 


0 laid 


ok — ng 1 
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ſaid Jndenture mentioned. In this Caſe it is a geod Afgn- 

ment of a B2each of the Condition, in an Acton of Debt upon 

the Obligation, that the Lefſee did not pay * Lient at the 

Time of Payment thercof by the Reſexvarion, without alledgiug 

that he demanded the ent at the Dap of Payment; fo? he is 

| not bound to demand it, but the other ought co pay it withour 

(m) Cro. Demand. Mich 2. Car. B. R. between (m) Chapman and Chapman, 
Cor. 76, 731. adjudged per Curiam; but a Irit of Erroz was brought in Ca- 
S. C. adjud- mera Scaccarii, and there the better Opinion was to reverſe the 
ged and affir- Judgment, becauſe the Condition is to perfo2m all, &c. in (n) the 
Rn OP Gencrality, and accozding to the Indenture. But Trin. 3 Car. 
dirigly, be- the Judgment was amrmed. Mich. 3 Car. B. R. between (o) Pol- 
cauſe the De- ſon and Worner, in Caſe of a Teaſe of Land, adjudged per Curiam 


— . accozdingly, upon Demurrer. Intratur, Paſch. 3 Car. Rot. 165. 

vIn ade 

88 of all the Payments, &. it was intended he had really performed them; and when the 
Plaintiff replied he had not paid ſuch a Rent, it was not neceſſary he ſhould 2lledge a Demand, for 
the Defendant could not traverſe it: But it was ſaid, the Obligation being general, it did not alter 
the Nature of the Rent, but that it ought to be demanded. Hut. 90. 91. S. C. adjudged and affirm- 
ed n a Writ of Error, for the ſame Reaſon as in Croke. And this was ſeid to bave been the Rea- 
ſon of the Judgment in Specot and Sheer Caſe, there cited; which vid. Cro. El. 829. Moor 636. 
Pl. 873. but chat if che Defendant had pleaded, that he was upon the Land ready to pay it, but 
that the Plaintiff did not demand it, then the Plaintiff ought to have ſhewed, that he demanded ir. 
Et vid. Hob. 8. (a) Diverſity between a Condition to perform the Covenants in the Indentuie of 
Leaſe, and a Special Condition or Covenant, or Condition to pay the Rent. Moor 636. PI. 873. Cro. 
Eliz. 828, 829. Hut. 91. Et vid. Palm. 426. Ow. 115. 2 Leon. 114. Cro. El. 332. Godb. 95. 1 Rol. 
Rep. 216. Cro. Jac. 423. (o) Palm. 426. S. C. adjudged. | 


12. If a Man makes a Leafe, rend2ing Kent, and covenants 
by the Indenture of Leaſe to pay the tent, being lawfullp de- 
manded, and enters into an Obligation fo pertozm the Cove- 
nants: The Leſſce is not bound to pay the Kent without a De- 
mand. Mich 7 Car. B. R. between Still and Dowding, adjudged 
upon Demurrer. Intratur, Hill. 6 Car. Rot. 623. 

13. Jt A. lcaſes Land to B by Indenture fo2 Years, reſerving 
23]. ent per Annum, payable at 4 Feaſts bp equal Poztions ; 
and alter B. is bound in an Obligation to A. upon Condition that 
if he paps to A. fo: the Rent of the ſaid Pꝛemiſſes, the pearly 
tent of 20 J. fo; ſuch Term, (ſcilicet, the Term demiſed) at four 
Quarter Days 
thereof made. bearing Date with this Obligation, and made 
between the ſaid Parties, atcozding to the Tenour and Effect of 

the ſaid Leaſe, by equal and even Po2tions, then the Obligation 
* Fol. 461. ſhall be void. The Leffce is not bound * ro pay the Kent by this 


wo * 
—— 


Condition without anp Bemand of rhe Leſſoz, becauſe it refers to 


the Jndenture of Leaſe, and that it ſhall be paid as a Rent, ac- 

cozding to the Indenture. M. 11 Car, B. R. between Horne and 

(p) As ap- Barber, per Curiam reſolved; But (p) this did not come materially 
pears by the in Point of Judgment. TONE YT 

Caſe, Cro. 14. It a Wan makes a Biting, ſealed, of a Gzant of a Kent 

Car. 421, out of Land, and affer deviſes, that the Gzantee ſhall have the 

E N to the Intent of the ſaid Writing; and that 

f pig Deir paps the ſaid Rent acco2ding to this Will, then he 

ſhall have the Diſpoſition of the ſaid Land (o long as he ſhall 

perfozm the Mill; and if his Heir does not pefozm his Will, 

then that his Exccento2s ſhall Have rhe Diſpoſition of the Land, 

to the Intent that his Will be perfozmed; and ik there be De⸗ 

fault in the Heir that his Mul be not perkozmed, and Default 

in his Executoz that his Will is not perfozmed, then the Land 

ſhall be to J. S. In this Caſe, the Gꝛantee of the Kent ought 

to demand the Rent at the Bays of Payment. from the Heir, 

and from the Erecuto2 when it comes ta him, otherwaps J. S. 


Clauſe 


according to the Tenour and Effect of one Leaſe, ' 


ſhall have nothing; koz the Will rcferg to the Wziting ; and the 
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Condition. 
Clauſe of the Executoz is not that he ſhall pap the fert, but if 
there be Ocfaulr in him, &c. ſo that this is to be paid as a Kent, 
and then it ought to be demanded, II. 4 Ja. B. R. between (q) Fretz- (q) Cro. Jac. 
vile and Molineux, adjudged. 144, 145- 
15. If a Man deviſes Land to another, upon Condition that if pe My adjud- 
he pays 4 |. Yearly out of the Land ro the Wile of the Deviſo? Ws 
foz her Life, addiug over and above, that his full Intent and 
Will was, that ſhe ſhould be Yearly paid the ſaid Kent acco2d- 
ingly: The Devilſce ought to pay rhis Rent to his Wife, (r) at (c) But if « 
his Peril, without any Demand of the Mike, otherwiſe the Con- Man deviſes 
dition is boke, D. 18 El. (s) 348. 13. Lands to his 


Wife for 


" Life, ſo long 
as ſhe ſhall be effectually ready to demiſe it to his Heir at 50 l. paid Yearly, when ſhe ſhall 


not dwell on it herſelf; yet if ſhe goes and lives at another Place, the Condition is not broke, 


without a Tender and Refuſal to leaſe. Moor 626. Pl. 860, (s) Lan. 78. S. C. cites, and S. P. 
debared- 


395 


16. If a Man leaſes Lands fo2 Years, upon Condition that 


ik the eſſee does not pay Yearly 40 s. at the Feaſt of P. during 


the Term, to D. it ſhall be lawful co the Leſſo2 to re-enter. In k 
this Caſe the Leſſee ought to pap it, (t) at his Peril, without (e) He muſt 
anp Demand, becauſe this is not iſſuing out of any Land, Co, ſeek D. if in 
Kidwellie and Brand, adjudged in Effect. | England. 


: Lit. Sect. 
345. Co. Lit. 213. b Dal. 54, 55. 


17. Ik a Man leaſes Lands fo2 Years 02 Life, rendzing Lient, 
and fo2 Non payment-within 40 Bays, to fozfeit a Sum Nomine 
Pœnæ: e cannot recover the Nomine Pœnæ if he does not demand 


it at the Dap. Hobart's Reports 113. between (u) Grobham and (a) Hob. 

Thornborough, adjudged. | Fol. 82.S. C. 
18. If A. conveys Lands to B. in Tail, upon Condition that B. and adjudged 

the Heirs of his Body, ſhall pay to the Daughter of A. 200 l. or fo 2 8 Th 3. 

much thereof as ſhall be unpaid at the Death of A. according to the 

Iptent of the Will of A. and after A. by Will deviſes to his Daughter 

200 J. viz, i000, to be paid that Day Twelve-month next after his 

Dea and the other 100 /. that Day Twelve-month next after, Cc. 


and dies, B. is not bound to pay the 200 l. without Demand; for the 


Payment by the Indenture is referred to be according to the Will, and 
the 200 l. was deviſed as a Legacy, which ought to be paid upon De- 
mand, and not at the Peril of the Executor, and therefore the Nature 


of the Payment is altered by the Will. Hill. 38 Eliz. Slaning's Caſe. 


Poph. 102. Oc. the Opinion of Three Judges certified to the Chancellor 


accordingly. 


3 ** 8 
LP 


tt. 
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CA) What Thing will excuſe the per- 
_ formance of the Condition. 


In what Caſes he who is to have the Benefit ought to do the 
Firſt Act, ſcilicet, by giving Notice. 


1. IF a Man, in Conſideration that] S. will deliver a Yo2ſe to 
| a Stranger, p2omiſes to pap to J. S. 5.1. cum inde requiſitus 
eſſet: J. S. need not give Notice to him of the Delivery of the 
Hozſe, but he onght to take Notice thereof at his Peril; fo? he 
ought to pay it upon ficqueſt, P. 5 Ja. B. R. between Pomfrcetc 


„ 


and Shadd, per Lelverton. 


— 2 * 
— — Areas 


o 
* 


— 8 
104 Condition. 


(a) Crane 2, (a) If the Condition of an Obligation be to pap 101. tothe 


nd Cramp Obligee at the Dap of the Marriage of the Dbligce; the Obligee 
Sag is not bound to give Notice to the Obligo? betoze his Marriage 
C:r..34 d. at What Day he will be married, but the Obligo? ought to take 
jndged. Notice thereof at his Peril, inaſmuch as he hath taken upon him 
Croke dubi- to pay it at the Day. My Reports, 14 Ja. between (b) Beresford 
tante, Hut. and Goodrouſe, per Dodridge & Houghton, adjudged, fo2 this be: 


11 
— 22 comes a Debt by the Marriage. 


Judges con. . 
Croke. (b) 1 Rol. Rep. 433, 434. S. C. & S. P. by the ſame Judges. 3 Bull, 237. 8. C. & S. P. 


dubitatur. 


3. (c) Ita Man pzomiſes to J. S. in Conſideration that he will 
Fol.462. marrp A. W. his Couſin, to pay 10 |. to him at the Day of his 
Marriage: J.S. need not give Notice to him who made the P2o- 


4 miſe, bekoze he marries with A. W. at what Wap he will marry 
S. p. Yelv, - her, but he ought to take Notice thercot at his Peril, inalmuch 


168. adjud- ag he hath taken upon himſelf to pap it at the Dap, though che 
ged. Cro. Jac. Marriage is to be had by J. S. timſclf. My Reports, 14 Ja. be- 
229. dad, tween (d) Beresford and Goodrouſe, adjudged, fo? it becomes a 


oa * ei. Debt by the Marriage. Contra, T. 4 Jac. B. R. between (e) Wheeler 


Altrep and and Street, adjudged. 


Blackamoꝛe | | | 
S. P. 3 Bulf. 326. adjudged. Lat. 97. adjudged. 1 Rol. Abr. 468. Pl. 1. (d) 1 Rol. Abr. 468. Pl. 2. 4. 
S. C. Cro. Jac. 405. S C. adjudged and affirmed upon a Writ of Error. 1 Rol. Rep. 433. 474. S. C. 


adjudged, and Two like Caſes cited. 3 Bulſ. 236, 237. S. C. adjudged, and ſaid, there is a Difference 


where Money is to be paid, and where a collateral Thing to be done upon the . But 
yet vid. Cro. Jac. 102. Cro. Car. 35. Hut. 80. (e) Yelv. 122. S. C. cited; 168. S. C. cited, and 


denied per totam Curiam. 


4. So a Fortiori, if a Man p2omiſes to pay 10 l. to J. S. at the 
Dap of the Marriage of W. N. ko: there the Marriage is not to 
be had by him to whom the P2omile is made. My Reports, 
(f) 1 Rol. (f) 14 Ja. per Curiam. ' 


Rep. 433» | | 
434. S. C. & S. P. per Curiam, 1 Bulſ. 236, 237. S. C. & S. P. adraitted per Curiam. 1 Rol. Abr. 


468. PI. 5. S. C. 


48 Cro. Car. 15 (g) It J. S. ſues an Action againk J. D. and J. N. comeg to 
470, 471 like J. S. and pꝛomiſes him, That if he will ſurceaſe his Suit againſt 


re con d. J. D. that he himſelf will pap him all the Charges, &c. of the 


d con, | a 
60 al. ſaid Suit, when he, ſcilicet J. S. comes into Somerſetſhire. If J. S. 


Rep. 314 ſurceaſes his Suit, and after comes into Somerſetſhite, J. N. is 
S. C. cited Hound to perfozm his Pꝛomiſe, without anp Notice given of the 
ao x. Coming of J. S. into Somerſetſhire, betauſe this was a Dutp by his 
Caſe cites Coming there. My Reports, 13 Jac. (h) Richardſon's Caſe adjudged. 
con. arguen- Vide Hobart's epozts 93. between (i) Richards and Carviniell, it 
do. 1 Rol. fſcems this was the ſame Caſe ; but there the Opinion is contra. 


Abr. 469. PI. 
6. 8. 7. (i) Hob. Fol. 68. S. C. per Marburton. 1 Brownl. 10. S. C. adjudged pꝛo Quer. though 


he had not alledged in his Count, that he gave Notice. 


(k) In the 6. Ik A. ſaps to B. That if he will ſell certain k)great Cattle to 


* he is C. fo2 ſuch Sum ag ſhall be agreed between them, if C. does not 
fop 4 Hey pay him the Sum acco2ding tothe Agreement, he Himſelf will pap 
miſprinted, it; and B. ſells the Cattle to C:fo2 20 l. to be paid at a Dap to come, 
and ſhould be and C. does not pap the 20 l. at the Dap : A. is bound to pap it at 
grolle, his Peril, without any Notice given to him by B. foz how much he 
| ſells them, oꝛ at what Time, becauſe he hath taken upon himſelf to 

pay it at his Peril. Mich. 15 Ja. B. R. between Pollington and Ling- 

ham, adjudged, this Matter being moved in Arreſt of Judgment. 

7. It A. ſells Lands to B. by the Name of 20 Acres, acco2d- 

ing to the Nate of 200 l. koz every Acre; and it is green. bes 

— x” twee 


3 
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Condition. 
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tween the Parties, that dhe Land ſhallbe.meefured by J. S. vefo:e 
rhe Firſt of-January nert enſuing; and A. cancuantg to repay ar- 
coding to that Kate ſoz every Acre betaze che ürſt of: May atter, 
ik there be not 20 Acres upon the Mraiure: If; S. meaſures it, 
and it is found there is not 2 Acres. A. ouggt co:repay-it beto;c- 
May at his Peril, wichout anp Notice given gow mann Acres ar 
wants of 20 3 lo; he hath taken upon himſelk ta perfozm it at his. 
Per il. My. Reports, 13 Jac. () between Goates and Sir Baptiſt (%% , Ro! 


Hlixt, per Curiam. A. 468. 
e Tf '4 


does not appear. 
> ; — : TH e 7 s Ad. /! | „bine f 
8. So in this Caſe, ik by the Agreement no certain Perſons 
had been appointed to meaſure it; but that it ſhonld be mcafur:d 
bp one eleged by one ot the Parties, and bp another elected by 
the other: Ik the Vendee cleans J. S. and gives Notice thereof to 
the other; and of a certain Time to meaſure it, and J. S. dors it 
at the Day, and none comes to2 the other to join with him, pet 
.he. ought to take Paotiee at his Peril how many Acres it wants 
-of.20, otherwaps an Action of Covenant lies; foz now, by the 
Matter lubſequent, and the Default of the Dendoz, it is as much. _ _, 
"TE dag ik J. S. had been appotnted at the Beginning to have meaſured 
"OE it. My Reports, 13 Jac. between (m) Goates and Sir Baptiſt Hixr, (m) r Rol. 
Rol Rep. 314. S. C. adjudged upon a Writ of Error. Cro. Jac. 390, 391, S. C. adjudged upon a 
Writ of Error, and ſaid, That in Point of Covenant, Notice is not ſo ſtrictly to be given as it is upon 
an Obligation which is in Point of Forfeiture. Godb. 197. S. C. in B. but 8 P. does nor appear. Et 
vid Cro. Jac. 472. 1 Bull: 12. Hut, 80. en, 10193 486: 365 ach of N 
Bolt dnnn Vc: been t f Air rei er 
9. (n) If the Condition ok an Obligation be to account befoze ca) 8 co. 
"ſuch Auditozs as the Obligee will aulgn, and the Obltgee alligns 92; b. vid. 
Auditozs: He ought to give Notice thereof to the Obligoz. other- 851455 5 
wile he is not bound to account, (o) 8 Ed. 4. x. b. per Fairfax. „ 
10, It Jam bound to enkeoff ſuch Perſons as the Obligee An 
Hall name; he-ought to give Notice of thole which he names, Fol. 453. 
otherwaps: J am not bound ro enkeoff them. 8 Ed. 4. Arbitra - 
ment 15. per Billing ie 0&4 e WW 7 


42x. If the Condition be to-ſeal ſuch Obligation ag an Eſcrow 
as the Obligee ſhall wzite: He is not bound to fecal it without 
Notice of the Eſcrow w?itten. 7 

12. (p) Ik the Condition of an Obligation be, That if the (p) nal 
bligee returns from beyond the Seas before” the 224 of Aptil next, 44. like 
chen if che Obligor pay unto him, at Eaffter following, 100 l. the Point 2djud- 
'Obligation ſhall be void. Af the Obligee returns within the otam Ku- 
Time, he is not bound to give Notice thereof to the Obligo!; but riam. .* 
he oucht to'take'Notice thercof-at his Perif, koz he hath bound 
hinſelf to this Jnconventence. Mich. 37, 38 Fliz. B. R. between 
Eu and Dautry, per Curiam, © © 1 
19. (9) Jt the Condition of an Obligation be to pay 20 1. with- (q) Hut. 80. 
in io Days afrer J. S. hath rode 5 times in.'6 Daps from London lik Point 
to Vork, and from York to London: De oughr to take, Narice of the ?#7<*4 7 
doing thereof at his Peril, becauſe it is to be done bp a Stranger. das like 
Mich. 4 Jac” B R. between (r) Herby and Pope, dubitatur. donn cited. 
like Point put by Dodderidge. 1 Rol Abr. 469. Pl. 2 li int. (r) tibile and Po _ 
png ny oe ures Apron or rh 8; cer data 
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(e) Bꝛenly 14. ( It the Condition ot an Obligation be to pap 20 l. to B. 
and Todd the Obligee, within one Bear after B. Mall marry C. In this Caſe 
— he is bound to pap it to B. within one Year after the Marriage, "= 
adjudged. without anp-Notice given of the Marriage by B. fo? he hath ta; 1 
Cro. Jac 229. Ren upon himlelf/ to pay it within an Near; and he map take o- 

adjudged. _ tice of the Marriage of C. who is a Stranger to the Condition. | 
Et Uide Trin. 165 1. between Shepherd and Frie ; and in another Action be- 


þ 4. - tween Shepherd and Larch, adjudged upon Demurrer, 


Lat. 15. 8. p. * | | 

adjudged ; but ſaid per Curiam, it was implied in the Requeſt. — But that a Licet requiſitus does | 
not imply Notice, Aide 1 Rol. Rep. 286. 3 Bulſ. 8 6. yet vide Cro. Jac. 229. 3 Bulſ. 327. Styl. 57. 1 

Tanner and Lawzence. Al. 24. Styl. 53. Poph. 165, Et vide x Rol. Abr. 470. Pl. 5. 8 


Gila ce, t) 15. (o) At A. ſells'to B. certain Weps of Barley, oz other 
e by is Things, and B. aſſumes to pay fo? every Wep ag much as he wu 
appears to be lelis a Wen daz to anp other Man : Ak he after ſells to others 
miſprinted. Certain Mens foz a certain Sum, he ſhallnot have an Action upP- ⸗- 
(u) Tanner on the Caſe againſt B. upon his Pꝛomiſe, till he hath given him 8 
— _ Notice fox How much he fold the Wep to others; fo? B. is not "Bp 
Pola, a1, Hound to papit till Notice, becauſe it is uncertain, and (w) not 

Ins adjudged. known to him; and here he aſſumes in general, and not in parti- 3 
Styl. 53. ad- cular, ſcilicet, to pap ſo much as J. S. ſhall pay fo? a Pep; and * 
judged. bo he does not aſſume to take Notice at his Peril. My Reports, 
he Where 13 Jac. between (x) Haule and Hemyng, adjudged. C 

much in de. between ( Homes and Twiſte, in Camera Scaccarii, 

Serge of adjudged in a Wꝛit of Erroz, the lame Cale. Hobart Reports 70. 

2 he mud take Notice at his Peril. 1 Bulſ. 12. 2 BulC. 143, 244 Cro. Jac. 493-:Yelv, 1213 All 2. 
2 Sid. 116. Hard. 42. (x) 1 Rol. Rep. 285. S. C. adjudged. Cro. Jac. 432. S. C. adjudged, 3 Bulſ. 5 
85, 86. S. C. adjudged. 1 Rol. . 285. S. C. cited to haue been adjudged in the Exchequer- 8 
Chamber accordingly. Cro. Jac. 43 2. S. C. cited to have been adjudged; and that there was a Diver- v 
firy where to pay as much as a certain Perfon paid, and where + general as here. 3 Bull. 85, 86. S. C. 

cited. Hob. Fol. 51. S. C. and the firft Judgment reverſed accordingly. * : , 

(2) 1. Jon. 25 16. (2) But it he had aſſumed to pap as much koꝛ every Mep, 

.* _ ad. 28 he ſold a-WDep foz to J. S. Af. J. S. after bought a Mey koz a 

* NO Cre Jac. certain Sum, he ought to take Notice thereof at his Peril, with- 
684. like out anp Notrce given, otherwaps he hath — ie his Pꝛomiſe. 1 
* oyed- Mich. 15, Jac. B. R. between Pollington and Lingham, per Curiam. * 

d. Styl. „„ . nnn 

784. like Point adjudged. 42471 Ain 13 


17. Jf A. is indebted to B. by Obligation in 60 J. fo2 the way- 
ment of 30 l. and thereupon, in Conſderation that B. will mutuo 
dare to C. a Stranger. upon Requeſt, ſo much as will make it 

100 l. and will accept C. and D. to be bound to B. fo: the Papment 

ol rhe 1001. and will deliver up the ſaid Obligation of 60 1. A. aſ⸗ 

.ſumes. to B. that the ſaid 100 l. with Intereſt, ſhall be paid as 

certainly as any Monep in England. In an Action upon the 
CLCaCale by B. he is not bound to alledge moze, but that he lent the 
8 170 J. to make the 30 J. 100 1. ta C. without averring, that he gave 
8 Wetiee thereof to A. foz the Realon afozeſaid. Trin. 22 Car. B. R. 


. * * 
* 
- 
* 


* 


ga adjudged. Intratur, P. 22 Car. Regis. 1 fo 
8. Ak A. covenants with B. to make-ſuch Aſſurante to him of 
187 the Mano? of D. as the Counſel of B. ſhall deviſe befoze ſuch a 
Dap; and akter the Counſel-deviſes/an Aſſurance: B. ought to 
give Norice thereof to A. otherwaps he is not bound to perfozn it. 
Paſch. 42 Eliz. B. R. per Gaudy. 


* 4 . 19. But 


1 4 ” +, Wer own 


Condition. 107 
19. (a) But if A. covenants to make ſuch Aſſurance as the RSALN 
Counſel of. A. 'himlelf ſhall deviſe ; then if his Counſel deviſes, . * 29 
he ought to perto2m it without Notice given by B. Paſch. 42 Eliz. 4% 1 Leon. 
B. R. per (b) Gaudy. "Th | | | | . | 105, S. P. 


T | I FE per Shuttle⸗ 
woꝛzth. (b) In the Original it is Caudp, and ſo miſprinted. 


20. Jf in an Action upon the Caſe upon a Pꝛomiſe, the Plain- 
tiff declares, That the Wekendant pꝛomiſed co pay ſo much fo? 

is Paſſage over certain Locks in a Kiver made by the Plaintiff 

his own Soil, as the Tozd of Mancheſter thereafter ſhould ap- 

int to be paid fo2 the Paſſage of every Boat; and alledges, 
That the Lozd of Mancheſter after appointed ſo much in certain to 
be paid, &c. and that he requeſted the Defendant ſuch a Dap to 
pay it: This is a good Declaration, without alledging that he 
gave anp Notice to the Defendant of the Appointment of the 
Sum made bp: the Lozd Mancheſter, becauſe the Plaintiff is as 
great a Stranger thereto as the Defendant, and it does not lie 
moze in his Conuſance than in the Conuſance of the Defendant, 
this being to be appointed by a Stranger. Mich. 4 Car. B. R. 
between (c) Jackſon and Thornell. (e) Cro. Car. 

21. Jf A. bargains with B. fo2 certain Land foz 100 1. in this 132. 8. C. 
Manner, ſcilicer, he gives him 20 l. pꝛeſentlp, and ſays further, judge. 
if he likes the Land and Aſſurance, that then this 20 l. ſhall 
be in Part of Papment of the 100 1. but if he does not like it, 
that then he ſhall have back his Monep again; and after he 
diſlikes the Bargain: He map have an Aion of Debt fo? the 201. 
betoze any Notice given to B. of his Diflike; fo2 he ought to take F 
Notice thereof at his Peril, Trin. 43 Eliz. B. R. between (d) Tho- (d) Cro. El. 
rougood and Eaſte, adjudged. 4 . C. 
21. Jf a Man aſſumes to J. S. to deliver to him, apud Barton. djudged. 
Haven, on Ship⸗ board, 20 Guarters of Barlep : Although J. 8. — — 
ought to bzing a Ship there to receive the Barlep, pet he need 
not give Notice to him that he hath bꝛought it there, to2 he ought 
to take Notice thereof himſelf, M. 13 Jac. B. R. between (e) Ackin- (e) 1 Rol. 
ſon and Buckle, adjudged. 8 | {1 Rep. 312- 


Foy | "FR adjud» 
ged. 3 Bulſ. 152, 153. S. C. adjudged and affirmed upon a Writ of Error. 


23. If A. aſſumes to B. in Conſideration that B. will deliver 
to D. certain Wood to the Uſe of A. that he will pay ſo much, 


— 


* 


&c. 1 eberp Load to B. upon Kequeſt. In gn Action upon the 3 
Cale, if he alledges that he delivered ſo much, &c. to D. to the L 
Ule of A. and that he after required A. to pay fo much fo2 every 


Load, &c. this is good, without alledging any Notice given to A. 

when he delivered the Wood to his Uſe to D. foz he ought to take | 

Notice thereof at his Peril, though (f) the Time ok the Deli⸗ (e) jex.q. 

very is uncertain. P. 9 Car. B. R. between Jewel and Pampe, per for Years co- 

Curiam adjudged. | | AE WP - — venants to 
find neceſſary 


Proviſions for the Leſſor, his Steward and Servant, at all Times when he ſhall keep Court there ; the. 


Leſſee muſt take Notice of the general Summons, and do it without perſonal Notice given him. 
Palm, 532. adjudged. . „„ ra 


24. Ak a Condition of an Obligation be to perfozm an Award, 
and the Arbitratoz awards, that one ſhall: make a general Ke- 
leaſe of all Things till the Date of the Obligation: It is not 
an Excule to him to ſap that he was all Times readp to make 

ſuch general Keleaſe ; 12 but the other never requeſted him to do (4) Ov. 7. 
it, Mich. 14 Car. B. R. between Rily and Hillman, adjudged upon 1 Leon: 71. 
 Demurrer, Intratur, Mich. 13 Car. Rot. 187. 3 


2. Akter 
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Condition. 


Pr 25. After. a Marriage by C. with D. the Daughter of. A. . 
- * the Father of C. in Conſideration that A. will gibe 50 l. to C. 
fo? the better Maintenante of C. and D. and at the Requeſt of 6, 

B. pꝛomiſes A. to pap 1c01. to D. the Daughter of A. if the ſur 

vives C. her Yusband. In an agion upon the Caſe by the Ad⸗ 
miniſtratoz of A. againſt B. affer the Death of C. it is a good 
Declaration to aver, that A. paid the 50'l. to C. in his Life, 

and pet the Defendait B. did not pay the 100 J. to D, who ſur- 

vived C. withont averring any Potice given of the Payment. of 

the 50.1. bp K to C. fo? he hath taken upon himſelf to pay it ac 

(e) AL r. his Peril. Mich. 22 Car. B. R. between (g) Play field and Collard, 
S. C. adjud. adjudged, this being moved in Arreſt of Judgment, Intratur, 
ed. Styl.6. Trin. 22 Car. Rot, 673. er e ee -- 8 | 


C. but ; * TS 080" 
S. P. does not appear, Hard. 42. 8. C. eite. Ge £05 


Ga 
o 
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26. Ia Man p2omiſes another at another Time, upon Ke- 

Fol. 465. queſt, to make * to him a good and ſufficient Aſſurante of certain 

Lands fox 7 Bears : Ye ought upon Kequeſt to make a Leaſe fo2 

the Bears, without any Tender of a Leafe bp him to whom the 

Pꝛomiſe is made; fo; he ought to make a good Teaſe at his Pe- 

ri, fo? here the Aequeſt does not refer to the Manner of the Con- 

ch) In the bepante to be made, but only to the Time when the (h) Teaſe 

Original this ſhall be made, Trin. 15 Jac. B. R. between Rowland and Courtman, 

is miſprinted, adjudged. © FL 8 „„ 1G rd beat 

Recuelt hai? 27: At the Condition of an Obligation be, That whereas the 

c. ' Obligo? is Leſſee ko Years from the Obligee of certain Lands ; 

ik he renders up the Poſſeiſon of the Land at the End of the 

Term to the Leſſo2, His Heirs o2 Alligns, upon Requeſt, then the 

Obligation ſhall be void, &c. and after the Leſſoz alligng over 

his Heverfion, and the Alignee at the End of the Term requeſts 

him to render up the Poſſemon to him; he is bound to 90. 

without any Notice given him that he is Alügnee; koz he ought 

to take Notice thereof at Hig Peril, inaſmuch as he hath bound 

himſelk to render it up to the Aſſignee. Paſch. 16 Jac. B. R. be- 

(i) Cro. Jac, tween (i) Einghen and Pain, adjudge dg. 

§. C. adjud- e ed N . un: 
ged. Bridge 128, 129. S. C. adjudged. | 


Fe 


28. Tf a Man leaſes a gill fo2 Pears, and the Leſſee cobe- | 


nauts to repair " Mill. and the Leſſoz covenants to ünd him 
great Timber koz u the Leſſee, ought to give Notice to the Lct- 
ſoʒ how much will ſumce ko: the Acparation, and not to demand 
in general Timber koz Keparations ; oz otherwaps the Leſſoz is 
not bound to deliver aup. Trin. 12 Jac. B. between Holder and 
Taylor, per Curiam. | | 


0 Cro. Jae: : 29. (&) Jt the Condition of an Obligation be, That if the ; 


652. like Obligoz, With Two others, make, and, upon Hequeft, ſeal to 


Point adjud-. the cn an Obligation of 40 |. then, &c. it is ſufficient ko: 


ged. the OWbliger to nake Hiequeſt-onlp, without tendzing any W2:1- 
ting to them, koz he dugßt to da it at his Peril. Mich, 3 Jac. B. 
Stooke's Cale, adjudged in an Aaion upon the Caſe upon a Pꝛo⸗ 
miſe to da it. eee tenor idnat a tT> .., 

©. 30. Ik the nn in an Action upon the Caſe declares, That 
in Couſideration. that he would become bound to the Dekendant 
In Obligation ko; the Papment of l. at a Map, the Defendant 

aſſumed to deliver an Hozſe to the Plaigtiff; and the Plainti 
ga avers, that he offered to he bound to the Defendanr „Ke, and 
did not lap the Obligation was ſcaled, and that he offered to de- 
U ver it ſo ſealed, as he ought: This is not good, koꝛ he ought fo 
n , 5 do 


: 8 ; 
yt + #7 wa 
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Condition 1 
do it of his Part. Hobarts Reports 25, 105. between (1) Auſten and (1) Hob. Fol. 
Gervas. | | 69, 70. S. C. 


t Browal, 11. 
8. C. but S. P. does not zppear. 


31. Tf A. being a Bailiff of the Bo2ough-Court of Weſtmin- 
ſter, in Conſideration of 101. given to him by B. pꝛomiſes B. to 
® arreſt J. S. at the Suit pf B. by P2oceſs out of the ſaid Bozough- 
Court. In an Action upon the Caſe upon this Pꝛomiſe, it is a 
good Plea foz A. to ſay, that he was alwaps ready after the ſaid 
P2omikle to arreſt J. S. at the Suit of B. if he had bzought to him 


= any ſufficient Warrant to do it; but ſays, B. never bzought him 


any Pꝛoteſs out of the ſaid Court to arreſt him: This is a good 

lea, becauſe it belonged to B. to ſue out the P2oceſs, fo? it will 
2 Maintenance in A. to do it, and the Law (where the Mods 
are general) will ſo marſhal them, that he ought to do it foꝛ whom 


it is moſt pꝛoper. Trin. 7 Car. B. R. between Davis and Ridgeway, 
adjudged upon a Demurrer. 
32. It the Condition of the Obligation be, That the great Bell 
of Mildenhall ſhall be carried to the Houſe of the -+4 in W, at 
the Coſts of the Men of Mildenhall, and there thall be weighed, 
and put in the Fire in Preſentia Hominum de Mildenhall, and then 
the Obligo? ſhall thereof make a Teno?, to agree in Tono & Sono 
to the other Bells in Mildenhall. In this Caſe, the Obligoz ought 
to weigh and put it in the Fire; fo2 he ought to do it to whole 
© Occupation it pꝛoperly belongs to do it, which is the Defendant, 
who ought to make the Bell. (m) 9 Ed. 4. 3. b. '  (m) Br. Con- 
| | dition. 72 


42 5 S. C. Fitz Barre 87. S. C. 
33- (n) If A. binds himſelf to B. to deliver to B. a certain 2 


Quantity of Hops, well picked and conditioned, and that B. ſhall Fol. 466. 
have the Choice of theſe Hops out of 204 Bags of Hops of A. of MM 
his own Gzowth. In this Caſe B. ought to do the frſt Ac, menter ad 
ſcilicet, he ought to require A. to ſhew him to view his 204 Bags, Crefly like 
out of which B. ſhall have his Election; fo2 othcrwaps B. cannot Point. Al. 
make any Election, without View of the 204 Bags which are in 25225, 4. 
the Cuſtody of A. himſelk, aud A. cannot deliver them befoze jacged. Styl, 
Election, Tr. 14 Car. B. R. between * Brook and Boothe Plaintiffs, Marc 


4 March 74, 
and Woodward Defendant, per Curiam, upon Demurrer; but 75. S8. C. . 


Judgment given againſt the Plaintiff fo2 a Fault in his Decla⸗ cordingly. 
ration. Mich. 15 Car. B. R. between the ſame Parties, in a new 
Action bꝛought upon the fame Deed, and thereupon a Demurrer, 
and the Court of rhe ſame Opinion; but the Demurrer waved by 
Conſent, and Iſſue taken. Intratur Tr. 15 Car. Rotul. 434. 

34. Jfa Man covenants to make further Aſſurance at all Time 
and Times at the Charge of the Covenantee, and the Covenantee de- 
mands a Fine after fo2 further Aſſurance: The Covenantoz is not 
bound to levy it if he does not appoint a certain Dap when he 
will have it levicd. H. 37 El. B. per Curiam. | 

35. (o) Ak a Man pꝛomiſes to make ſuch Aſſurance of ſuch (o) Pooz and 
Lands as he hath by Copy to another, befoze ſuch a Dap, as his Boſwel like 
Counſel Learned ſhall adviſe: It he tenders an Aſſurance to Point con. 
him without any Advice of his Counſcl, pet he who made the 5c. 
P2omiſe is bound to ſeal it, otherways he hath fozfeited the E . 52 2 
Aſſumpſit. P. 38 El. B. R. between (p) Clifton and Gibbon, ad- adjudged, for 
Judged,” if the Party 


a 2 | | himſelf 
might adviſe, it would be no Plea to ſay, quod Conſilium non dedit Adviſamentum ; # vide Cro. 
Elz. 9. (p). Cro. Eliz. 46 6. S. C. adjudged; for to have Advice of his Counſel, is only for the 
Strengthning his Aſſurance; and, at his own Peril, he may require it Without, if he will. 


Ee : 36. Ja — 
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3:6. In an Acion upon an Aſſumpfit, if the Plaintiff declares, 
That whereas he, at the ficquelt of the Dekendant, had delivered 
to the Defendant ſo much old Lap Metal, to be artificially made 
by the Defendant into Pewter Veſſels, capiendo inde of the Plain, 
tiff tantum quantum fo2 His Labour he ſhall reaſonablp delerve: 
In Conſideratione inde the Defendant after, ſcilicet, the lame Day, 
aſſumed to deliver to the ſaid Plaiuciff Lay Metal artificiali} 
made into Pewter, when he (þould be requeſted; and.avers, that 
although the Defendant was requeſted to deliver the ſaid old Lap 
Metal made into Pewter Veſſcls, pet he had not delivered it, &c. 
and the Defendant pleads non aſlumpſic, and it is found foz the 
Plaintiff. Though it is not avetred, that he tendered to the De⸗ 
kendant fo much as he deſerved fo2 the making thereof into Pew⸗ 
ter Veſſels, yet the Declaration is good, fo? this is not a pz2cce- 
dent Condition; but the Wozds capiendo proinde,.&c. is but to 
ſhew the Contraca between them, upon. which he map have an 
Aaion of Debt. Though the Defendant map retain the Goods 
till he be paid as much as he deſerves, pet this ſhall come of his 
Part, to ſhew how much he deſerves, and that he was readp 
to deliver it upon Payment thereof; fo2 this ought to come p2o- 
perlp of-his Part, inaſmuch as it does not lie in the Conuſance 
of the Plaintiff how much he deſerves, without chewing thereof 
by the Defendant : And alſo it is at the Election of the Defen- 
dant, either to bzing his Acton fo2 what he deſcrves, oz retain the 
' Goods till Papment, and therefoze it ought to come of his Part; 


and here the Defendant does not relp upon it, but pleads non al. - 


ſumpſit. P. 1649. between Brocklesby and Brocklesby. adjudged in 

B. R. in a Writ of Erroz upon ſuch a Judgment in Banco, and the 
Judgment affirmed acco2dingly. Intratur, Mich. 20 Car. Rot. 73; 

37. Jt A. covenants with B. to ſurrender a Copphold, which 

he hath fo2 Life, to the Uſe of B. who hath the Heverſion thereof 

upon fiequeſt made by B. to A. and after B. tenders to A. a Letter 

of Attoznep in Wziting, by which he gives Power to Two At- 

to?neps to ſurrender fo; him, at the next Court of the Manoz, to 

the Aſe of B. and this web is warrantable by the Cuſtom of 

the Mano2. In this Caſe, 3 this Tender and Kicqueſk to ſeal, 

Fol. 467. A. 18 not bound to ſcal the Letter of Attoznep, no2 to ſurrender 

nin Court oz otherwapys : fo? A. hath taken upon him tro ſurrender 

upon Hiequeſt; fo that it is at the Election of A. whether he will 

ſurrender in Court oz by Letter of Attoznep, oz anp other maps 

(y Freedazn that he map; and this Election (q) cannot be taken awap by B. 

Al 68, 69, and therckoze when B. does not require him to ſurrender, but on- 

adjudged, Ip tofcal a Letter of Attoznep, this is a void iequeſt, and (r) as 

Styl. 107. ad- ho Hiequeſt, and therefo2e (s) A. is not bound to ſeal the Letter of 

1 ? Attoznep, no to ſurrender in Court, or otherways, upon this Lic- 

. queſt. Paſch. 9 Car B. R. beween (t) Simes and Walker Plaintiffs, 

an expreſs and Dame Smith Defcndant, adjudged upon a Demurrer. In- 

Re uid ro tratur Hill. 6 Car, Rot. J being de Conſilio pro Defendente. 

make a Sur- ; 

render, and not an implied one. Cro. Jac. 300. (s) This in the Original is B. and fo mit- 


printed. (t) Cro, Car. o. 8 C. adjudged, 1 Jon. 314, 315. S. C. adjudged, . 
adjoznatur, ) r. 299, 30 adjudged, 1 Jon. 314, 315. S. C. adjudged, Godb 445 5 


38. Ik A. and B. aſſume one to the other to perkozm the Award 

of J. who awards, that A. ſhall pap to B. 8 J. 8 s. 02 31. and all 
Coſts that B. expoſuiſſer in & circa Proſecutionem cujuſdam placiti 
Tranſgreſſionis inter ipſos A. & B. pendent', prout per Notam Attor- 
nati predict B. apparerent, ad Libitum ipſius A. In this Cale, B. is 


not bound to tender a Note cf his Atroznep to A. of the Coſt that 


he hath expended in it, without Hiequeſt made by A. to do it, be- 
cauſe A. hath Election to pap one oz the other, (cilicet, Lots 5 
4 ic 
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which is certain, 02 the 3 l. and Coſts of Suit, which are uncer- 
tain ; 


gation, ik B. aſſigns foz a Bꝛeach, that 24 s. bp a true and juſti⸗ 
fable Bill under the Hand of J. S. the Atto2nep of B. appeared be⸗ 


adjudged upon Memurrer. 


o. If A. aſſumes to B. that if B. will borrow 100 J. of C. that he 
will repay it to C. at ſuch a Day, and upon ſuch Conditions as ſhall be 
agreed between them ; and B. borrows the Money, and agrees, that it 


which C. ſues B. and recovers it: Now though B. did not give Ncyce 
of the Agrement to A. before the Day, yet B. ſhall recover his Prin- 
cipal againſt A. but not his Damages; for the Want of Notice ſhall 
not diſcharge C. of his Promiſe. Hill. 7 Fac, between Haverly and 


Laybton. 1 Bulſ. 12. adjudged by Three Judges againſt One, upon a 
Writ of Error. 


41. If 4. upon a good Conſideration, promiſes B. to join with him 
in the Surrender of certain Copyhold Lands; B. muſt give Notice to 
A. when he is ready to join in a Surrender. Trin. 24 Car. between 
(u) Freeborn and Pincras. Al. 68. adjudged ; and that the Declaration 
was not ſufficient, although ic was alledged, that B. was ready to join 


and did requeſt A. to join; for that it ought to have been alledged, 
that · B. did give Notice to 4. that he was ready to join. 


42. If A. deviſes Lands to B. (who is not Heir at Law) in Tail; 
provided B. ſhall not marry without the Aſſent of C. and if ſhe marries 


(w) muſt rake Norice of this Condition, for ſhe may as well take No- 
tice of that as of her Eſtate, and no Body is bound to give her Notice. 
Mich. 23 Car. 2. between (x) Williams and Fry, 2 Lev. 21, 22. ad- 


judged. 


vide Palm. 164, 165. 1 Mod. 879. (x) Raym. 236, 2 


ſhall be repaid at a Day certain, and the Money is not paid; upon 


1 


* March 108, 
109, ſeems to 
be the S. C. 

or rather, the 
next preceed- 


ing Caſe. | 


(u E tyl. 107. 
S. C. adjud- 
ged againſt 


the Plain⸗ 
- tiff, becauſe 
no Requeſt was ſhewed, 


without ſuch Aſſent, then deviſes the Land to D. B. at her Peril, 


(vw) Fnz 
this, vide 
Cro. Jac. 57, 
145. Poph. 
Io. Cro. Car. 


392 577. 4 Co. 82. 1 Jon. 390, 452. Cart. 92. &c. 170. &. Aud what ſhall be ſufficient Notice, 
37. S. C. adjudged. 1 Mod. 86, 88, 311.8. C. 
no Judgment, 1 Vent. 199 &c. S. C. adjudged, -- 


;  _ _ Condition. 
— | | 2 
(y) 0 43. Otherwiſe where the (y) Deviſe is to the Heir at Law upon ſuch 


where a TL. Condition; for the Heir upon his general Title may enter without 
De one Notice of ſuch Will or Condition. (2) Mich. 24 Car. 2. 2 Lev. 22. per 
to the Uſe Cur. 5 a £ | 2 1 
of him 8 8 nr | j 

fo Life, Bemainder to his Veir in Tail, &c. you Condition, and dies. 3 Mod. 28, 29. &c. 
adjudged. Et vide 1 Rol. Abr. 469. Pl. 1. (z) Raym. 237. S. C. & S. P. admitted per Curiam. 
Mod. 86. &c. S. C. & S. P. 1 Vent. 199, &c. S. C. & S. P. per Curiam; by all which Books, the 
Juthozity of Francis's Caſe, 8 Co. 92. is allowed, becauſe in Caſe of an Heir, which vide allo, 
x Browl. 277. / ee 


1 
— — — 
"_— * _— 
— — * 


1 (B) What Thing ſhall excuſe the Per- 
Se tie formance of the (a) Condition; 
Condition, 10550 + 429 


— - 


CEN, fo: his Debt not exceding 5001. if J enter into an Obligation 
5 4 to J. S. under 500 l. (b) he ought to ſave me harmlels at his Pe- 

l de Cro, ril, without anp Notice given to him that * J have entered into 
El. 97, 613. an Obligation, becauſe he hath bound Himſelf to it, Hill. 14 Ja. 
1 Leon. 165. B. R. Gerrard and Payne, adjudged, 


Hob. 14. 1 | ' | 
— 288, 684. 1 Rol. Rep. 462, Fyner and Jeffry. Al. 21. Styl. 57, 458. Peck and Ambler. 


1 Jon. 329, 330. Cro. Car. 3 50. King and Atkins. 1 Vent 35, 78. 1 Sid. 442. 1 Keb. 529. 


(e) 8 Co. 2. (c) It the Condition be, That he ſhall pay ſo much as he 
92. > S. C. chall be found in Arrear befoze ſuch Auditoz as the Obligee thall 
gy aſſign. When the Audito2 is alligned, he ought to take Notice ' 
1 at his Peril how much he is found in Arrerages, and perfozm 
Ut (d) 1 Rol. it. 11 E. 4. 18, 24. (d) My Reports, 13 Ja- per Coke. 1 

4 Rep. 286. 
i S. P. per Yaughton, 


| (e) 8 Co. 3. (e) So if the Condition be to ſtand to the Award of J. 8. 
92. b. S. P. Ye ought to take Notice of the Award at his Peril, and perio2m 

1 2 and it. 18 E. 4. 18. 1 H. 7. 15. Contra, 7 H. 8. Kellowey 175. 

. | ere are a TIES 

1. Multitude of Books to this Purpoſe. — And where an Award between A. and B. was made, that A. 
within Two Months ſhould make a Leaſe, and upon the making thereof, B. ſhould: pay him 50 l. 
1 Vent. 93. it was adjudged, That A. was not bound to give B. Notice when he would make the 
Leaſe; though it was objected, that then B. muſt have 50 l. always about him. | 


and ſo * Where he that is to have the Advantage ought to do the 

2 Firſt Acc. 8 ; 
| Gen HA. 4 
[ ere a | i = 
; an ſhall be Where before Notice. | 8 
bound to | | ot, | | 9 
ö wks — 1. IF a Man aſſumes to me, in Conſideration that J will enter 
| — into an Obligation to J. S. foz his Debt, to ſave me harm: 
| * Fol. 461. leſs from all ſuch Obligations in which J Hall enter to J. 8. 4 
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A 145 the Condition of the Obligation be to pap the Dama- 
, ges that thall be recovered bp J. S. againſt him: He ought to at 
| take Notice of the Sum recovered at his Peril, and pay it. 


per Cur iam. 1 Rol. Abr. 462. Pl. 4. 8. C. 


4 6, Jt 


13188 4: 3 4 

5. Ik a Man p2omiles another to pap him ſo much at the Mar⸗ͤ 

| riage of a Stranger: He onght to take Notice of the Marrtage 
(f) x Rol. Af his Peril, without Notice given. My Reports, 14 Ja. (f) Berel | 
Rep. 434+ ford and Goodrouſe. 0 
8. C. & S. p. . 
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6. Ak A- be indicteo in a Leet fo? an Introachment upon the 


= PHighwap, and after A. dies, and B. his Heir continues the In⸗ 
troachment, and thereupon an Ozder is made in the Leet, that 


B. thall-rcfozm the Ancroachment bp a Day, upon the Pain 
of 40 5. and fo2 not retozming thereof, the Lozd of the Leet bzngs 
an Action of Debt koz the 40 s. and declares thereupon as befoze : 
This is a good Declaration, without alledging that B had 
(g) Notice of the Oder made; inalmuch as he is within the Ju- (g) For this, 
risdiction of the Leet, He ought to take Notice thercok at hig Pe- bide 2 Rol. 


L ril. Mich. 11 Car. B. R. between Lee and Boothby, adjudged per Abr, 736 
= Curiam, this being moved in Arre> of Judgment. Intratur, 
T7. 11 Car. Rot. icoꝛ. N | 

1 — — — — -K—— TICIER 


(C) At what Time it ought to be per- 
formed where no Time is limited. 


1. (a) 15 A. pꝛomiſes B. in Conſideration that he will marry C. (.) 1 Rol. 
his Daughter, that he will give in Marriage Poztion Abc: 49> _ 

to B with C. ſuch Poztion, and as good an Eſtate in Monep, as Fl. 3 

he had given, oz after ſhonid give, with anp other. In an Action " 

upon this Pꝛomiſe, if the Plaintiff avers, that he married C. 

and that after (b) A. gave 100 l. in Monep and Goods, to D. ano- (b) In the 


ther Daughter, in Conſideration of the Marriage-Poztion ok D. 8 
This is a good Declaration, without any Averment, that he. Fr 
; g 


gave Notice of the Marriage of him with C. to (c) A. becauft he Pins. 


had taken this upon himſelf. Tr. 22 Car. B. R. between Ward and (e) In the 

Green, adjudged,” Intrarur, P. 22 Car. Rot. n . Original tis 
2. Ik one pꝛomiſes another, in Conſideration that he will B. and * 

marry his Daughter, to give him 20 1. at the Day of his Mar⸗ Plein), mi 


5 riage: He ought to take Notice of his Marrtage at his Peril, IS 


without any Notice given thereof by the other. My Reports, 14 Ja. 
d) Beresford and Goodrouſe judged? . Fi: * (a) 1 Rol. 
| . ; ; | C *- a ' T. 62. 
Pl. 4. S. C. with Notes. 


3. So if no Time of Payment had been appointed in this Caſe. 
Tc. 7 Ja. Rot. 795. adjudged, My Reports, (e) 14 Ja. © _: (e) 1 Rol. 
"x09 J | | Abr. 462. Pl. 4. S. C. with Notes. 
4. So if a Man, in Conſideration of 64. pzomiſes to give me 
205. at the Day of my Marriage: Ye ought to take Notice of my 
Marriage at his Peril, without Notice given bp me, bcranſe he 
hath undertaken to pay it at the Day, My Reports, 14 Ja. 44 El. 
Rot. 238. adjudged. | | on 5 
45 Jt a Man ſells certain Meys of Barlep to me, upon which 
J p2omile to pap him ſo much ko? cverp Wep as other Men giv 
fo? a Wep: In this Caſe, the Action does not lie without No- 
tice befoze given koz how much he ſells a Wep to other Wen. 
My Reports, 13 Ja. (f) Haul and Hemmings, adjudged. 14 Ja. (f) 1 Rol. 
(g) Holms and Twiſt, P. 13 Ja. B. in Camera Scaccarii, foz Woad. a 
; | NT ; 4 Pl. 188. G.. 
with Notes. (g) 1 Rol. Abr. 463. Pl. 15. S. C. with/Notes. 


6. Ak J pꝛomiſe another, fo2 a Conſideration, to give him 20 o dn 
when he comes into Somerſetſhire: He need not give me Notice 


* 


when he goes there, becauſe this 72 Dutp bp the coming into 


Somerſet- 


114 Condition 


» —_— 


(h) 1 Rol. Somerſetſhire. My Reports, 13 Ja. Mick: 13 Ia. (h) Richardſon's 
Abr Caſe, B. adjudge s. Contra, my Re- 
ports, nf Ja. Morſe and Gardiner. 

7. Ik a Man ſells Land bp che'Name'of' 20 Acres, and cove⸗ 
nants to repap ſa much fo; everp Acre under this Number, and 
that it ſhall be meaſured by ſuch a Man befoze uch a Dap: (i) Jt 
Part is meaſured acco2dingly, the Covenanto? onght to take No- 

| tice thereof at his Peril, without any Notice given by the other, 
(i) This is My Reports, 13 Ja. (K) Sir Baptiſt Hixt and Gone 
ac- | LI ITE 714 1 3.71 . 
— oy che Original, in which it ſeems to be miſprinted, and that it ſhould be, If it is meaſured 
accoꝛdingly, ſcilicet, if the whole is meaſuted. (k) 1 Rol. Rep. 314. S. C. & S. P. per Cuxiam, 
1 Rol. Abr. 462. Pl. 7. S. C. | | | | 


8. So in the laid Caſe, if the Covenant had been; That the Land 
ſhould be meaſured by Two Men, ſcilicet, One bp the Amignment 
of each Partp, befoze ſuch a Dap, and one aſſigns, and gives No- 
rice to the Covenantoz of the Time of the Meaſuring: It the 
other does not aſſign any foz him, but he that is aligned meaſures 


it alone, the Covenanto? ought to take Notice thereof at his Pe- 


ril, fo2 it is his Default that his Man was not there, and therc⸗ 
8 koze it is as it the other had been onlp appointed to meaſure it, 
(1) r Rel. My Reports, 13 Jac. (1) Goates and Sir Baptiſt Hixt, adjudged, 


Rep. 314 . a 
8. a adjudged. Cro. Jac. 391. S. C. adjudged, upon a Writ of Error. 1 Rol. Abr. 462. Pl. 7. S. C. 


— a. * ä A. — — * - 
— 


— — — — —_ a * 


(D) Where the Want of Notice will 
excuſe the Pertormance of the Con- 
Qition. 


Is * A. and B. levp a Pipe to the Uſe of A. in Fee, if B. does 
not pay 108. to A. at Michaelmas after, and if he does pay, 


J 


then it ſhall be to the Uſe of A. foz Like, and akter to B. in Pee, 


and akter B. dies bcfoze Michaelmas: The Heir of B. ought to cake 
Notice of this Condition at his Peril; fo that if he does not pay 
the ros. at Michaelmas, A. ſhall have the Land abſolutely in Fee, 
tion A. is not bound to give him Notice, no? is any other appoint- 
e d by the Law to give Notice in this Caſe, and therefoze he ought 
to take Notice thereof at his Peril; fo2 he is as p21vy in Law to 
the Eſtare limited bp the Fine and Andenture of Uſes, as the 
Anceſto2 himlelf, and the Anceſto2? had Power to give the Land 
abſolutelp, and divers times in ſuch Caſe it is not known who 
(a) 12 is Deir. Tr. 13 Car. B. R. (a) between Spring and Sir Julius Cæſar 
2430 aged. aſter of the Hells, adjudged per Curiam, in a Writ of Etro? 
Cooper and Upon a Judgment in Banco in a Quare impedit. Intratur, Mich. 
Edgar S. C. 11 Car. | . = | 
Wiach. ez. | | J. 
204, &c. 115, 116, 118, 119. with the Arguments at large, but no Judgment. 


(b) Rol. 2. (b) Af A. in Conſideration of 10 l. given to him by B. aſ- 
Abr. 463- ſumes to pap 20 l. when ſuch a Ship, which was readp to go 
. krom D. to Hamburgh, beyond the Seas, ſhould go from D. to 
with Notes. Hamburgh, and return to the ſame Place, ſcilicet, to D. afozeſaid : 
It ſeems be ought to pay the 20 l. upon the Keturn of the Ship, 
without anp Notice given by the Obligce, ko; he hath taken up- 

on himſelf to pay it at his Peril upon the fieturn of it. Contra, 

H. x3 Car. B. R. between Bully and Hubbins, adjudged per Curiam, 
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- Liberty to marrp any other. Mich. 1651. between (d) Baker and 


- we * 


* 


Condition. 117 


* 


—— — — 


in a Writ of Erro upon a Judgment in the Marſhalſea, where 


the Judgment was reverſed fo2 not alledging Notice of the Kerurn. 


3. Jf A. pzomiſes B. in Conſideration that B-will permit A and 
C. to enjop a Tavern in Sturbridge Fair during the Fair, to pan 
to B. 10 J. fo2 the Uſe ot the Tavern; and alſo that befoze the End 
ok the Fair he will pap all ſuch Woney as B. ſhall disburſe fo: 

Wine and Beer koz the ſaid A. and C. during the Pair akozeſaid, 
to be expended in the ſaid Tavern. In an Action upon this 
Pꝛomiſe, after the End of the Fair, it the Plaintiff does not aver, 


That he gave Notice befoze the End of the Fair how much he 
had disburſed fo2 Wine and 'Beer. fo2 them to be there expended ; 


this is not good, though he avers how much he digburſed fo2 

it; and a Demand thereof after the Fair is not ſuffictent, foz A. 

could not know how much he had diſburs'd without Notice, and 

Notice thereof after the Fair is not ſufficient, * inaſmuch as it is Fol. 550. 
to be paid fo2 by A during the Fair. Mich. 1649. between 8 rn 
ris and Gibbon, adjudged in a Wit of Erro upon a Judgment A 10 
in Cambridge, and the Judgment reverſed accozdingly. Intratur, ged. 


P. 1649. Rot. 303. | 


4. It A. and B. agree and pꝛomite to marry one with another, 
and after B. the Man, pꝛomiſes A. in Conſideration that ſhe will 
diſengage him of his ſaid Pꝛomiſe, he will give her ooo l. Jn 


an Action bp A. again B. fo2 the 2000 l. if A. avers, that ſhe 
after the ſame Dap exoneravit ipſum [ Anglice, did diſengage him) 


of his ſaid Pꝛomiſe, and pet he hath not paid the 10co |. this is 

a good Averment of the-Perfozmance of the Pzomile, without al⸗ 

ledging anp Notice given to B. of the Diſengagement ; ko; it ſhall 

be intended prima Facie, that this Diſengagement was made to 

B. himſelf, and not in the Abſence of B. foz it ſhall be a full Dic⸗ 
engagemenc made to the Perſon of B. ſo that he ſhould have his 

| , d) Sytl. 295. 
Smith, adjudged per Curiam, this being moved in Arreſt of Judg⸗ —_— 
ment.  Intratur. _ . * 5 | C. the Court 
5. Ik A. pꝛomiſes B. a Woman, that if ſhe will leave her Fa- vided, & ad- 
ther's Youſe, and come to his Youſe, that he will marry her: /92tvr- 
In an Action bp B. againſt A. upon this Pꝛomiſe, if the avers, 

That ſbe hath left the Youſe of her Father, and come to the Boule 


ok A. and there obtulit to marrp him, and yet the ſatd A. did not 


marry her; (e) this is a good Averment that B. had Notice 2 7 
thereof, fo2 by the obtulit to marrp the Defendant, is intended 1 


that ſhe obtulit herſelf to the Perſon of the Defendant himſelf, inal⸗ 1 Rol. Abr. 


much as this is a Perſonal A to be done between them. Tr. 165 x. 463. Pl. 14. 
(f) adjudged per Curiam, after a Verdict faz the Plaintiff. (e) Peck & 
1%. Ix ngram, 


bes 2 1 v1. 263,273. 
1 | | * " 4 6 2775 &, * jud- 
(E) What Collateral (a) Thing ſhall « fn «s 
be ſaid a Satisfaction. miniſtrator 


ave a Bond 
in Satisfa- 


. JF the Condition of an Obligation be to pay 10 l at a Day; ien 

1 it at the Dap of Payment he enters into another Obliga- Bond; and 
tton to the ſame Obligee fo2 the ſame Sum as the firſt was, and whether this 
this with a Surety, (b) which was moze than was done in the was not good, 
other, yet this is not any Difchargeof the firſt Obligation, (c) be⸗ Blyth 8 od 
cauſe it is but a thing in Acton, and no pzeſent Satisfagion ; * 


2 221, 225. 
4 2 Mod. 136, 137. dubitatur. (e) Co. Lit, 212. S. P. con, 


and of 


- 86. ſeems to be S. C, cited, 


(m) Cro. 


6. * 
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aud this was adjudged twice in Banco. Mich. 13 Ja, upon De 
murrex, and there (J other Judgments cited accozdinglp, quod 
(4% Beard vide, T 13 Ja, B. between (e] Hawes and Birch adjudged. Hobart's 


Moor ton.” Reports (f) 94: between (g) Lovelace and Arthur, qdjudged, upon 
2 regs. 'Denuerere 5 1 on, 3. Se 3012" 30 177 332 8 ; ff 
ro. Car. 88. be. 4 Luer OY AOTD [enad. acd.o | | 
La. Nap. 58, (e) 1 Browol. 118. C. adjudged. [f) Hob. Fol. 68. S. C. (g) 1 Brownl. 45. 8. c. 
r JI IO I... v n Ae 


- * I 


an Hu * C151 31 ' 83G NET 24 v1 
2, of a Man be bound in 20 l. in a Statute, and he makes 
an Obligation to him fo? it, and he accepts it; this is not any 
S. becaufe the Statute is of greater Advantage than 
the Obligation. 12 H. 4. 23. bbb 
3. It the Condition of an Obligation be to pay 25 1. at Michael. 
muas, and the Obligo? leaſes Land to the Obligee, rendzing 39 l. 
Bent at the ſaid Feaſt of St. Michael; and after, befoze the faid 
+... Bay of Papment, concordatum & agreatum ſuit, that the ſaid 
Obligee, being the Teſſee, ſhould retain 25 1. of the ſaid Rent, in 
- Satisfacion of the/'faid Gbligation,- and koz the Kelidue of rhe 
Nent, that he ſhould remain anſwerable to the Obligoz; and 
after,” at the ſaid Map, becauſe of the ſaid Agreement, the Obli- 
'go2 does not pay the ſaid 25 . This Obligation is fozkeited, foz 
this Agreement cannot be any Dilcharge of the Obligation, 
inaſmuch'as the Rent at the Time of the Agreement made was 
not due. M. 47, 42 Eliz. B. R. between Harington and Andrews, 
adjudged. Nein zan dan 5 24 Of og 110 
(b) Cro. Jac.” | 1 ) Tf the Condition of an Obligation be to pap 10 1. at a 


579. like Dap, which is not paid at the Dap, but after the Day the 
Oblig 


Point, where 


> i ee accepts a (i) Statute Staple from the Obligoz fo? the 
1 83. ſame Debt, in full Satisfaction of the Obligation; pet this is 
risfaQion of not any Satisfantion ; © fo2 though the Statute be a Matter ok 
Judgment. YFecoz), and higher than the Obligation, pet the Obligation re⸗ 
anal. mains in Fozte; and the Obligee hath his Ejceton to ſue the 
. n one * o2 the other. (k, Braichair s Cale cited in Co, 6. Higgen's 
5 Caſe 44. b. adjudged. 2358 . 181 * I þ £4 +4 J. 5 4 7 

like Point ad- en ia BY | | 

judged, Mops and Fopgood, Cro. Jae. 649, Gr 
granted in Diſcharge of a Bond. (i) So where one Bond is given in 0 . of another. Pa 
hood and Crick, Cro. Eliz. 716. adjudged. Cro. Car, 86. cited. Et bid Lit. Rep. 58. Cro. EI. 727. 
for one Deed cannot determine the Duty ypon another. Cro, El. 304. 1 Brownl: 74: "IF Cro. Car. 


— 7 


— 
— 


* 


* 


Han eien F Ude: + 
\ x. cc F. Ie the Condition of an Obligation be to pap 100 Marks 
on _ g at a Ga and at the Day the Obligo: and Obligee accompt to⸗ 
b. P | - gether at another Place, and becauſe the Obligee owes to the 
Obligoz 20 1. by another Contra, the Obligee allows the 20 1. 
Ei, 697. in Papment of-the 100 Warks: This is a good Satisfaction of 
Ro” are the Condition, fo2 this is all one as if the Obligo? had paid the 
becauſe the Obligee, and he L260 repaid him, (m) 2 R. 2. Barr 243. This is 

Agreement n Papment bp Wap of !Hetaluer.'z oh OO ot 
ar the Day to * . 1 Wa > 
nua a Payment. HIOFIDBICTLISE 3H DIE: * 


6. If the Obligce and Obligo?, bekoze the Day of Papment of 
the Monep to be paid by the Condition, agree together, That rhe 
Obligoz ſhall: do ſeveral particular Things, as, amongſt other 
Things, to aſſign. his Intereſt in the Tarm of. the Cuſtoms (of 
French Wines, and he pleads, that he did all in particular, 
__ © ſhewing how. and it appears to the Court, that he could not by 
Ta allign his Intereſt in the ſaid Cuſtoms, thep being in Cove⸗ 
nmant only; Though the Obligee had enjoped them acco2dingly, 
pet this is not any Diſcharge of the 82 be be Per inalmuch as 
this is like an Actozd; ſo that all ought to be Perkozmed, 225 
a 4 | ay 


T1987 99 510163 Enn ee 1 ar . 
{ adjudged, where pleaded, That an eb 1 was 


— « Wy Dr I 


Condition. Ga 


waps it is not good, becauſe the Obligee Hath not any Nemedy 
fo2 that which is not perkozmed. Trin 6 Car. B R. between (n Si (600 Cro Car. 
mons and Mowleſton, adjudged, this being moved in Arreſt of '93 S. C. d. 
Judgment. "44 Pos judged. 

FM 7. (o) If an Obligation or Feoffment be conditioned for the Pay- (0% Pinnet's 
EE ment of Money at a certain Time and Place; a leſſer Sum cannot be Caſe S. p. 

" aid at the Time and Place in Satisfaction thereof, becauſe ir is appa- 5 Co. 117. 4, 
rent that a leſſer Sum of Money cannot be a Satisfaction of a greater, reſo!ved per 
Co. Lit. 212. b. | | ; Curiam. 


115 


SPY g Pl. 923. per 
Curiam. Moor. 47. Pl. 142. S. P. cited to be adjudged; 


8. (p) But if the Obligee or Feoffee accepts a leſſer Sum before the (po) Pinnel's 
Day, or at another Place; this is a good Satisfaction. Co, Lis, 212. b. Cate S. P. 


| Co. rt7. 
adjudged, Moor. 677. Pl. 923. adjudged. Cro. EI. 304. . p — Gaudy. 


7 
* 


amen 5 
4 R "A | 7 r * ad ah 


9. (g) Or if the Obligee or Feoffee at the Day receives Part, and (a) 5 Co. 117. 
thereof. makes (r) an Acquittance in full Satisfaction of the whole; b. 5 P. 
this is fufficient, becauſe the Deed amounts to an Acquittance of the (/ For this 
Whole. Co. Lit. 212. b. I 1 


_—_ 
— * 


(F) By whom the Collateral Thing 
being given, it ſhall be a good Sa- 
tisfaction. 


1. T F the Condition of an Obligation be to pap 20 l. at a Dap, 

1 and a Stranger lurrenders a Copphold to the Ale of the 
Obligee in Satisfaction of tte 20 l. which the Obligee accepts: 
= This is a good Satisfaction and Diſcharge of the Obligation. 
Irin. 39 Eliz. B. R. between (a) Grimes and Blofield. (a) Cro. El. 
= - , 1. S. C ad. 
judged by Popham and Clinch, ceteris Jufficiariis abſcntibus, 


— — 1 th. 


—— 


nme * „ „„ 


— 2 — — 


(G) (a) In what Caſes the Diſpenſati- 68505 56 
on or Extinguiſhment of Part of the 
Condition ſhall be of the Whole. 


I. FF a Man leaſes fo2 Years, upon Condition that the Leſſeo 02 
his Agigns ſhall not alien without Licence of the Leſſo2z and 

after the Leſſoz licenſes the Leſſee to alien to whom he pleaſes, 
who after aliens to J S. The Condition is quite gone by this 
Licence; fo2 by the Diſpenſation to the Leſſee, the Condition is 
utterly diſcharged, as to the Aſſignees, Co. 4. (b) Dumper a- (b) cro. EU 
gainſt Sims 119. B Paſch. 43 Eliz. B. R. adjudged; foz a Condition 815, 816. 
is to be taken ſtrialy; and by his Alienation with Licence, the 5. C. adjudg- 
Condition is ſatisfied. M. 3 Jac. B. between (c) Walker and Bellamy by 88 
adjudged. ' . . 92 8.0 

2. Ik a Man leales Land, upon Condition that he hall not bur S. P. does 
alien the Land, noz any Part thercok, without the Aſſent of the not ⸗ppesr. 
Tefſo2; and after he aliens Part with the Aſſent of the Leiſo: : 5 
He may after alien the Geſidue without his Aſſent; foz all the 
Condition is gone bp this, ko: it cannot be divided oz agpoz⸗ 7 


118 on 


— — ñẽ — 
Condition. 
tioned. Co. 4. Dumper's Caſe. Contra, D. 16 Eliz. 334: 32. ad- 
judged. F t . 
3. Ik a Man be bound to build an Youſe, and the Obligo? dil⸗ 
charges one Poſt; he is diſcharged of the whole. 4 H. 7.6. b. 
per Keble. SE aa 
4. Ik a Man be bound to go with A. C. and D. and the Obli⸗ 
go? diſcharges him from D. he is diſcharged bp this from going 
with A. and C. though that which is dilcharged is fo2 his Ad- 
vantage, fo2 the Condition is entire. Contra, 4 H. 7. 6. B. per 
Brian. 

F. So if the Condition be to plough my Land in ſuch a Town, 
and J diſcharge him of Parcel; this allo diſcharges the reſt. 

(d) Moor Contra, (d) 4 H. 7. 6. B. per Brian. * 154% Wi | 
— 1 85 6. (e) Jf a Man hath a Power of Kevocation, and he by his 
©) Co. Lit. oon Ac extinguiſhes his Power of Kevocation in Part, as bp 
tlevping e Fine of Part; pet the Power of Nevocation remains 
Fol. 472. fo? the Heſidue, becauſe this is in Nature ok a Kimitation, and 
n p. not of a Condition. Co. Lic. 215. cited, the Earl of Shrewsbury's 
Hob. 313. wt in Curia Wardorum, Paſch. 39 Eliz. & Mich, 49 & 41 Eliz. re- 
S. P.  folved. wry rr ede | n 9 
F. Jf A. leaſes Land to Thzee, upon Condition, that they, o: 
any of them, ſhall not alten without Licence of rhe Leffo2; and 


after one aliens with the Licence of the Leſſo? : This diſcharges 


all the Condition as to the other Two alſo. Trin. 28 Eliz. B. be- 
(f) Godb. tween (f) Leeds and Crompton, adjudged ; cited, Co. 4. 120. 


\$:T. | 
4 58. S. C. but by neither of theſe Books does the S. P. appear ; but Noy 3a. S. C. & SP. is 


cited ; ſo Cro. El. 816. 


8. Ik the Owner of a Ship covenants with B. that he will re⸗ 
teive ſuch Lading as he ſhall appoint at York by ſuch a Dap, and 
then to go with rhe firſt Wind to R. and there to unload, and take 


in other Wares ; and after B. diſcharges him from taking in 


Gods at Y. but that he ſhall receive his Lading at R. This Dic 
charge of Parcel of the Covenant is not any Diſcharge of the Neft- 
due. Trin. 11 Jac. B. between Smith and Barnes, per Curiam, fo2 
theſs are ſeveral. | 


@) Soifa 2. If (g) Leſſee for Years hath Execution by Elegit of a Moiety of | 


tranger the Rent and Reverſion againſt the Leſſor, where che Leaſe is upon 
qath * Condition; this is a Suſpenſion of all the Condition during the Time of 
* Fit . the Extent; and though but a Moiety of the Rent is extended, yet 
PI. 193. the entire Condition is ſuſpended. Paſch. 2 Eliz. Moor 22. Pl. 75. ad- 
Dal. 72. judged. | | 
Moor. 91. 
Pl. 225. Et vid. 4 Leon. 28. 


(b) Dyer 152. 10. (h) If a Man leaſes for Years, upon Condition that the Leſſee, 
— A P. his Executors or Aſſigns, or any other who ſhall have the Term, ſhall 
. not alien without Eicence of che Leſſor, but only to his Wife or Chil- 
gainſt Two; Ken, and the Leſſee deviſes the Term to his Wife, and dies; the Wife 
but * cannot alien without Licence, for ſhe is reſtrained by expreſs Words as 
120. b. the well as the Leſſee. Mich. 41 & 42 Elix between Thornhill and King. Cre. 
2 of El. 737. adjudged by Three Judges; but Walmſley doubted, becauſe the 
Judges is Words are, That the Leſſee or his Aſſigus, Cc. ſhould not alien but to 
cited as c his Wife "= Len * the Wife is not within theſe Words, for ſhe 
aw. Et. Cannot alien to her ſelf. | 
vid. Whirtche 
cot & Fox, Cro. Jac. 358, 1 Rol. Rep. 7a, 390, 2 Bull. 290, 291. 
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Condition. 119 


@) () In what Caſes, after Refuſal, (4) 1 
(b) he ſhall ſay uncore priſt. (6) Btfor © 


this vid. 

1 By | 2 Rol. Abr. 

1. (c) A Man bound in 20 Quartcrs of Cozn, upon Condition 523, 524- 
(d) foz 10 Quarters: Ik it be refuſed ar the Day, he (c) Co OS, 
may plead it, without ſaying uncore priſt. Co. 9. Peytoe 75. ko: (/ be 
it is bonum periturum. Contra, 28 H. 8. 25. 154. 0 oy PE 
2 perfect; and 
I ſuppoſe ſhould be, for the Delivery of, &c. 


A Man bound in a Statute, Necognizance, oꝛ (e) Obli⸗ I 
gation, (f) defeaſanced fo? a leſſer Sum: The Obligee refuſes (e) Co. Lit. 


at the Day, it is gone fo2 ever. Co. 9. Peytoe 79. b. 3 3 ; 


* * 4 5 1 no Parcel of 
the Sum contained in the Obligation. Cro. Eliz. 755. S. P. adjudged. Moor 36. Pl. 119. S. b. ad. 


judged. (f) Decus, where an Obligation is conditioned for the Payment of a leſſer Sum. 1 Rol. Abc- 
448, Pl. 1. Cro. El. 755. per Curiam. | * 


3. If a Man makes a Feoffment in Fee, (g) by Way of Mortgage, (g) This 
upon Condition to be void upon Pay ment of Money by the Feoffor to muſt be in⸗ 
che Feoffee at a Day; if che Feoffor tenders the Money at the Day, — ard 
and the Feoffee refuſes it, the Feoffee is without Remedy at the Com- gut any 
mon Law to recover his Money. Lit. Sect. 335. Co. Lit. 207. a. Loan 02 


1 ; ; Duty pꝛe⸗ 
ceding; koꝛ otherwiſe the Duty remains notwithſtanding, and may be recovered in an Action of 
Debt. Co. Lit. 209. a. b. 


Aa. 


(J (a) What (b) Things will deſtroy ©, 


ſutpeuded, 


a4 Condition, what not. Foot, kes 


ſor, &c ta- 
Acts by the Reſervor. | _—_ 
| | Abr. 939. 
I. D 14 Eliz. 309. 75. agreed per Curiam, by the G2ant of 8 
- the Keverſion of Part of the Land, upon a Leaie koz deſtroyed by 
Nears, upon which a ent upon Condition is reſerved, all the che Feof. 
Condition is confounded, becauſe it is penal, and therefoze can- eat of him 


not be divided; and (d) he mult deſtrop his own Gant, if the a {Ea 


Condition ſhall remain, although alſo this Condition was reler⸗ :,g- of it. 
ved (e) upon ſeveral Kents, Co. 5. (f) Knight 55 b. rcſolved. Fe. Lit. 379. 
* 


2. b. 
(c) Co. Lit. 215. S. C. & S. P. cited. 4 Leon. 27, S. P. adjudged. (d) But if Leſſee for Years, up- 
on ſuch Condition, aſſigns Part, yet the Condition remains, for he cannot by his own AR diſcharge 
the Eſtate of the Condition. Godb. 336. adjudged. *' (e) Moor 52. Pl. 152. Dal. 53, 54. Moor 98. 
(f) 1 And. 173, 174. S. C. & S. P. admitted per Curiam. 2 Leon. 124. S. C. & S. P. admitted per 
Curiam. Gouldſ. 15, 19. S. C. & S P. admitted per Curiam. Moor 199. & c. Pl. 349. S. C. & S. P. 
admitted per Curiam. Et vid. 4 Leon. 187. Styl. 316, 317. | 


2. (g) Co. 5. (h) Knight 55. b. reſolved, the King grants Part 4 
of the Keverſion : Dis Patentee ſhall not take Advantage of the 2 . 
Condition; but the King by his Pzerogative map, becauie it (bh) 1 And. 
remains in him. 173, 174. 


S. C. 2 Leor. 
124. S. C. Gouldſ. 15, 19. S. C. Moor 199 &c. Pl. 349. 
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3. Ik a Man leaſes ko: Life upon Condition, the Nemainder 

over; the Condicion is d:firoped, becauſe that otherwaps be 
tall deſtcoy rhe Aemander which he Hath created. . { 
4. So ik g Wan deviſcs to2 Lite upon Condition, the Kiemain- 

der to another; this deſtrops the Condition. 29 Aff. 15. Co. 10. 
Ma Port 40. b. and there, 4:. b. he cites, 4 Ma per Curiam, contra, 
2 Ma. 27, f, becquſe it is made at the ſame Time. 

I. Jfa Ma lesſes fo; ears upon Condition, and after lcaſcs 

( The ko Years (i by Andenture to another, to. commence pꝛeſentip: 

| Word yer . This Second Teaſe hath not given away the Condition, fo? it is 
ancin * 

c Orig hal one BY Eſtoppel between the Parties. Paſch 41 Eliz. B. R. per 
6. If a Man leaſes for Years, upon a Condition to be performed on 
the Part of the Leſſor, and before the Time of the Performance of 

the Condition, he leaſes to a Stranger for Years by Indenture; the Con- 
dition is not ſuſpended or deſtroyed, but may be performed notwith- 
ſtanding, for tis an Eſtoppel only between the Leſſor and Second Leſ- 
*) Ow. 65. fee. Trin. 41 Elix between (k Ferrers and Borroughs, Cro. El. 665. ad- 
S. C. adjud- judged per totam Curiam ; and Cike, Attotney-General, being in ure, 
ged. ſaid it was a clear Caſe. * 0 
7. But if a Man makes a Feoffment upon ſuch Condition, and after 
levies a Fine to a Stranger, the Condition is gone. Jin. 41 Elix. Cr. El. 

665. per Curiam. | £0) 


(K) As in Law. 


Fol. 473. 1. D 14 Eliz. 309. 75. per Curiam, if the Keverffon of a Leaſc 
WWW » fo? Years be ſevered in anp Part, the entire Condition 
reſcrved upon the Leaſe fo2 Pears ſhall not be deſtroped, if the 
Severance be by Diſcent, Eviaton, oz Act of the Law: Others 

2 Bid. ways (a) by the A of the Party. | | 
1ſt Part, | | = * 
Title Appoztionment. 


(b) Soifa 2. Jf a Man makes a (b) Peoffment to the Uſe of himſelf fo2 


* = Litke, the Kemajuder to another, &c. with Power of Kevoca- 
in Fee, bpon tion; and after makes a Leaſe (c) fo2 Bears: He cannot (d) at- 


Condition to ter revoke during the Leaſe.” Paſch. 3 Jac. B. between Yeoland 
re-e | 


-enfeof, And Fettis, per Curiam agreed. 
&c, and the | | | 
Feoffor after diſſeiſes the Feoffee, and leaſes for Years: This is a Diſpenſation with the Condition 
during the Term. 2 Co. 59. b. adjudged. But for this, vid. under Title Extinguiſhment. (c) If for 
Life, 1 Vent. 42. doubted, whether it only ſuſpends the Power, as a Leaſe for Years would do, or 
extinguiſhes it as a Feoffment. © (d) But whether he may nogrevoke the Remainder, vid. 2 Brownl. 
228. & Q. (e) Moor 788. Pl. 1087. 8. C. and the Court divided. — But by Coke Chief Juſtice ; if 
one makes a Conveyance with Power to fake Leaſes, and wich Power to revoke, if he makes a Leaſe 


he may not withſtanding revoke for the Reſidue. Moor 788. and vid Cro. Jac. 180, 181. 


3. But after the Leaſe expired he map revoke. Dubitatur, 
P. 3 Jac. B. between Yeoland and Fettis. 4&3 at li 
4- It a Man leaſes two Acres, one of the Nature of Borough Eng- 
liſh, and the other at the Common Law, upon Condition, &-c. and the 
Leſſor, having Iſſue Two Sons, dies; each of them ſhall enter for 
Breach of the Condition. Co. Lit. 215, a” | 1 
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(L) Into what Thing the Entry may 


be for the Condition broke. 


1. Vr a Man leaſes two Mills, upon Condition that if the 
Leſſee leaſes them, oz aſſigng either of them to another, it ſhall 
be lawful to him to re-enter: Ik he leaſes one, the Leſſoz map 
enter into both, fo2 the Condition goes to both, 38 E. z. 34. 
2. If A. leaſes a Meſſuage for Years, rendring Rent, with a Condi- 
tion of Re- entry for Non-payment ; and the Leſſee aſſigns his Term 
in Part to one, and in other Part to another, and in another Part to 
another, and retains Part himſelf; and after A. by Fine grants the Re- 
verſion of the whole. If Rent be Arrear, afterwards the Grantee may 
enter into all the Meſſuage; (a) for the Leſſee, by Apportionment of (a) off there 
the Land, cannot deſtroy the Condition, as the Leſſor may, by Grant be Two 
of Part of the Reverſion. Yin. 21 Fac. Palm. 382. per Curiam; and it Bete for 


was ſaid by Chamberlain, that it had been ſo adjudged before in this — 12 
Court. that they, 
no either of 


em, ſhall not alien without Icent of the Lefſoz, and they make Partition ; and aftec one ali 
without Allent of the Leſſoz ; this is a Foxfeiture of the whole. Cro. El. 163. adjudged, Ec ria, 


1 Leon. 292. Cro. El. 35. 


— — 


2 I” — AED. on. — — 


(M) At what Time he may enter for 
the Condition broke or performed. 


1. IF A. makes a Feoffment of the Land to] S. in Fee, upon 
Condition that if he paps 101. to J. S. the firſt of May, 6 Car. 
thar it ſhall be lawful fo2 him to re-enter, and after he paps the 
101, befoze the Dap, ſcilicet, the firſt of April, and J. S. ac- 
cepts it: Though this is a good Perkozmance of the Condition, 
inaſmuch as Payment bcfoze the Day is Payment at the Map, 
pet A. cannot re-enter and reveſt his old Eſtate by Fozce of the 
Condition till the firſt of May, becauſe the Condition does not give 
him Power to re-enter till the ſaid Dap. Mich. 8 Car. B. R. be- 
tween (a) Burgoyne and Spurling, held bp Berkly, in the Caſe of a () ce. Car. 


Surrender of a Copphold. 273, 283. 
| S. C. but 


S. P. does not appear. 1 Jon: 306. S. C. but S. P. does not appear. 


— 


N ) (a) Who (b) may enter for the «) the 8. 


® 80 : ceſſor of a 

Condition broke. Biſhop for a 

| Coy in 

I. | F a Feoffment be made, upon Condition to enfcoff a Stran- Hor Log 

ger, and the Feoffee docs not perkozm it, (c) the Stranger — in Time 

| of Vacation, 
Moor. 52. Pl. 152. (b) If the Condition of 8 Feoffment be to enfeoff J. S and his Heirs, and he 
refuſcth, the Feoffor may re- enter; for by the expreſs Intent of the Condition, the Feoffee ſhould not 
have any Benefic, but be only an Inſtrument to convey over the Land. Co. Lit. 209. a. 1 Leon. 266. 
2 Leon. 222. 1 Rol. Abr. 452. Pl. 4. — But if the Condition had been to make a Gift in Tail, or to 
2 fe Jo \ Bog and he 1 yo TR ſhould nor re-enter, — the Feoffee was 
nd. Co. Lit. 209. 4a. 1 Leon. 266. 2 Leon. 222. 1 Rol. Abr. 452. Pl. 5. . 
184. : And. 22, 23, 1 Rol. Abr. 407, Pl. 1. * oh _— 

Hh cannot 


a” 


— PT OY} Miri. th 


122 
cannot enter foz the Bzeach of it, becauſe he is a Stranger to the 


Condition, 21 Ed. 4. 666. 3 
2: in this Caf! the Feoffo; himtelt map tntte fo2 the Con⸗ 
nine ee $15 4 56 % „ 
3. He in Aemdindet kunnot enter fd2 a Condition bjoke by the 
6d) Br. Con- particular Eſtate. (d) 29 Aſſ. 17. 
dition 111. 4. Jt the King's Cenant aliens upon Condition and dies, his 
S. C. Heir in Mard tv rhe _ ko; other Land, the Ring map chter 
(e) Br. Con- in the Bight of che Peie föz the Condition broke. (e) 16 Aff. 18. 
dition 105. adjudged. Lbzd Clifford's Cale. 11 
S. C. 5. A the King's. Tenant aliens in Fee upon Condition, and 
dies, his Heir within Age, the King map knter in the Right of 
f) Br. Con- the Heir fei the Condition broke. (f) 17 Aff 20. 
ition 104. 6. (g) Ik a (tg) Man leaies (h) foz Years, upon Tondition 
S. C. , it the Rent be Arrear, (i) that the Teaſe ſhall ceaſe, and akter 
(s) Co Kif. grants vver the Keverſidnz and after the Condition is bꝛoke, the 
5 G:anree of the Kitverſibn may enter into the Land, fo) the Teaſe 
is determined befszr Entry, (k) by the Bzearh of the Condition. 
H. 41 El. B. R. between (1) Darcy and Matthe we. 


where the — — to 88 2 Tack of 2 Los. Secus, if to 
| ned; on, the Part of the Leſſor. 1 Leon. 60, 61. S. P. adjudged. t vid, in the Argu. 
ents in bir Moil Finch's Caſe. 2 Leon: 134; 135, Ce, Poph. "09 88) Ia this Caſe, Le 2e for 
ears made zn Under-Leaſe upon Conditien, &c. Cro. El. 650, Moor 525. Pl. 694. ch) hs, 
if a Leaſe for Life, becauſe a Freehold cannot ceaſe before Entry. Co. Lit. 214. b. 2 Leon. 134. 
1 Rol. Rep. 360. per Coke. (i) 8 by the Common Law, if the Condition had been upon 
Non - payment to re-enter ; Tor nothing in Action, Entry, or Re-efitry, en be granted over. Co. Lit. 
214. 3. 215. . 3 * But now vid. = 2 32 H. b. r — So where an Eſtate 
determines by reaſþn of a Limitation,annexe o Lit. 214. bv. ro. Eliz. 650. S. C. & S. P. 
by Two Jadgeh 8 other ing wvthlr be night backs by the anden Liw 3 though *was 
agreed by all, he might by the Srature. Moor 525. Pl. 694. S. C. adjudged. _ | 


ä — _— de A tate £65 EOS. ae 
_ — 


___ Condition. 
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em) Co. Lit. 7. (m) If a Man ſeiſed of Lands in the Right of his Wife, makes a 
202.3, S.P. Feoffment in Fee upon Condition, and dies; and after the Condition is 
336. b. S. P. broke, the (n) Heir of the Husband ſhall enter; for though no Right 
don 91. S. p. deſcended to him, yet the Title of Entry by Fores of the Condition, which 
en) Soifa Was created upon the Feoffment, and reſerved to the Feeffor and his 


Wan makes Heirs, deſcended. 8 Co. 43. b. 44. a. 


a Feoffment | i | | ; 5 fs | F 
Jh younger 51 A ußon hin. oF 1 r 


(o) Ruddal 8. (o). If Ceftuy tt uſe, after the Statute of Rich. 3. and before the 
and Miller Statute 25 H. 8. had made a Feoffment in Fee upon Condition, the Fe- 


1 * 2 offee ſhould not have enter'd for the Condition broke, but the Ceſtuy qu: 


adiudged. #/c. Co. Lit. 202. a. 215. a. 
x Leon 298. | 
appears. Sau. 76, 77, adjudged. 


9. If a Man ſeiſed in Fee makes a Leaſe for Life, rendring Rent, and 
for-Defaujr of Payment, a Re- entry, Cc, and after dies wichout Heir, 
livirig the Tenant for Life: Thouph the Lord by Efchear ſhall have the 

| Rent, as incident to che Revetſion, and may diſtrain for it, yet he can- 

not enter, &. Lit. Sect. 348. Co. Lit. 215. b. 

1 W Gparyien in Chivalry or Socage, in the Right of the Heir, may 
take Benefit of a Conditibn by Entry or Re-entty by the Common Law. 
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(O) What Things ſhall be avoided by 
Entry for the Condition broke. 


1. Ir the Baron be enfeoffed in Fee, upon Condition fo2 the Non- 

papment of a certain Kent ta re-enter, and after the Baron 
dies; and after the Condition is bzoke, and the Feoffoz enters 
upon the Heir koz the Bzeach thereof, the Wife of the Baron 
ſhall not be endowed, fo? her Title is defeated by the Entrp koz 


che Condition bzoke, (a) 22 E. 3. 19. b. Curia. n Con- 
: xt 5 8 © 1 12. 
(P) How he ſhall be ſaid in who enters 
for the Condition broke. 
(a) Of the ſame Eſtate. (a) A Re- 


mainder is 


Egularly he ſhall be in of the (c) ſame Eſtate that he gg upon 
was when he parted with the Poſſeſſion, hat he Condirion ; 


and afrer the 
| | particular 
Eſtate determines, and the Condition is broke, the Grantar ſhall have the Land in Poſſeſſion. 2 Rol. 
Rep. 60. (b) Co. Lit. 202. ſame Rule. (c) A Condition or Limitation annexed to an Eſtates 
ought to deſtroy the whole Eſtate. 1 Rep. 86, b. 6 Rep. 40. b. 


1. (b) 


2. Ik an Eſtate foz Life be upon Condition, the Lemainder 
over; admitting it a good Condition if he enters .foz Bzeach 
thereof, it ſhall defeat the emainder, becauſe the Liverp is de- 
feated. D. 3. Ma. 127. 54. WY | 
3. A Gift in Tail, Kiemainder to the right Heir of the Donee, 
upon (d) Condition that if the Donee oz his Heir alien, &c. this (a) This is 
ſhall defeat the Tail only. D. 23. Ma. 127. 575. very much 


miſprinted in 


the Original, for there ir is ſur deviſe pur vie fur Condition, and ſo inſcaſible. 


4. (e) Leſſce ko: Life makes a Feoffment upon Condition, and (e) 8 Co. 44, 
enters ko? Bzeach, he ſhall be Teſſee fo2 Life, and reduce the ſte⸗ 8. P. Co. 


Lit. 202. b. 
verſion to the LTeſſoz. (f) 8 H. 6. 3. b. (f) I ſuppoſe 
| . this is miſ- 
printed in the Original, for I find no ſuch Opinion in the Book, and believe it ſhould be 4 H. 6. 
which vide, Fitz. Entry Congeable 1. Br. 38. | 


5. It Leſſee fo2 Life enfeoffs the Keverſioner upon Condition, 
and enters fo2 Beach thereof, he ſhall be Teſſee again, and the | 
Hent due to the Leſſoz ſhall be revived. (g) 7H. 6. 3. (8) Fitz Rent 


revive, 1. S. C. 


6. (h) Feoffment of Two Acres upon Condition to enter into (b) Co. Lit. 
one; ik he enters foz Beach thereof, it ſhall be but into one, 52. b. S. F. 
„ . . . | | 
7. Leſſee ko; Lite and the fieverſioner join in a Feoffment upon 
Condition, reſerved to the Leſſee: Ik he enters fo2 Beach there- 
of, this ſhall not defeat the entire Eſtate. D. 3. Ma. 127. 55. 
8. Deviſe fo2 Life upon Condition, Kemainder over, ( admit- 
ting it a good Condition; the Entrp ſhall defeat the Kemainder, 
thongh'it is not created by Liverp, and the Kemainder may be 
without a particular Eſtate by Beviſe, fo2 he onght to be in — 
4 | b 4 7.4 n the 


- 


124 Condition. 


(;) Br. Con- the ſame Eſtate which he had at the Time of the Deviſe. (i) 29 
_ | 4 Aſſ. 17. admitted per Curiam. Co. 9. Ma. Port 41. b. Contra, D. 3. 
r | 
gn 9. Jf a Wanleaſes fo2 Life, the Kemainder to another in Fee, 
We reſerving a Kent, upon Condition that if the Kent be Arrear, to 
enter and retain fo? all the Life of the Leſſee: Ik he enters fo 
the Condition bꝛoke, he ſhall defeat the Kemainder, and ſhall be 
(k) Br. Con- ſciſed in Fee. Dubitatur, (K) 29 Aſl. 17. 


dition 111. 


8. C. Fitz Aſſiſe 281, S. C. 


—— One” Te WOeny —_ 


(U) Fitz En- _ 10. (I) If a Man ſeiſed of Lands in the Right of his Wife, makes a 
ery Con- Feoffment in Fee upon Condition, and dies, and after the Condition is 

able 1. broke, and the Heir of the Feoffor enters, (m) tis impoſſible he ſhould 

F. Br. 38. have the ſame Eſtate which the Feoffor had at the Time of the Condi- 
1 tion made, for that was in the Right of his Wife, which was diſſolved 
8 p. * wich the Coverture; and therefore when the Heir hath enter'd for the 
44.2. 8. P. Condition broke, and defeated the Feoffment, his Eſtate vaniſhes, and 


85 So if a preſently the Eſtate is veſted in the Wife. Co. Lit. 202. a. 336. b. 
an lei 


of Lands as Peir on the Part of his Mother, makes a Feoffment in Fee Condition, and 
dies, the Heir on the Part of the Father, who is Heir at Common Law, ſhall enter fo2 the Con- 
n_ . but the Peir of the Part of the Mother ſhall enter upon him, and ſhall enjoy the 
Lan . . ik, I 2» o 


en) 1 Co. 11. (n) If Ceftuy que uſe, after the Statute of R. 3. and before the Sta- 
133. b. S. P. tute of 27 H. 8. had made a Feoffment in Fee upon Condition, and 
had after entered for the Condition broke; though at the Time of the 
Condition made he had but a bare Uſe, yet by his Feoffment the whole 
Eſtate and Right being diveſted out of the Feoffees, he ſhould have 
been ſeiſed of the whole Eſtate in the Land. Co. Lit. 202. a. 
12. Tenant in Special Tail hath Iſſue, his Wife dies, and he makes 
a Feoffment in Fee upon Condition; the Iſſue dies, the Condition is 
broke, the Feoffor re-enters; he ſhall be only Tenant in Tail after 
Poſſibility of Iſſue extinct, though when he made the Feoffment he 
had an Eſtate Tail. Co. Lit 202. a. b. | | 
13. If a Man makes a Feoffment in Fee, reſerving Rent, upon Con- 


10 Foz this The Feoffor by his Re entry gains no Eſtate of Freehold, (o) bur only 
vide where an Intereſt by the Agreement of the Parties to take the Profits in Nature 
there ſhall be of a Diſtreſs. Co. Lit. 202. b. 203. a. 


n Jnterelk, 
lt no Eſtate in Fee foz Life 0z Pears, under Title Eſtate. 


14. If a Man makes a Gift in Tail to A. the Remainder to A. and 


his Heirs, upon Condition that he ſhall not alien: The Condition is 


good, as to reſtrain any Diſcontinuance of the Eſtate-Tail ; but as to 

the Fee-ſimple, it is void and repugnant; and therefore ſome are of 

Opinion, that this is a good Condition, and that it ſhall defeat the 
(q) By'Spe⸗ Alienation (p) for the Eſtate-Tail only, and leave a Fee-Simple in the 
cial Miozds, Alienee. Co. Lit. 224. a. 


the Condi⸗ | | i 
tion map extend to the parcular Eſtate, oz to the Remainder only, Co. Lit. 230. b. 


15. If the Father ſurrenders Copyhold Lands to the Uſe of the Son 
in Fee, upon Condition that he ſhall perform certain Covenants, and 
the Son after Admittance ſurrenders to the Uſe of A. in Fee, upon Con- 
dition that if the Son pays 10 l. the Surrender ſhall be void; and the 
Son pays not the 10 l. nor performsthe Covenants, and the Father enters, 
and dies ſeiſed, and it deſcends to the Son; yet A. cannot enter upon 


him, for by the Fntry of the Father, both the Surrenders were defeated, 


and the Son may confeſs and avoid the Eſtate of 4. Trin. 33 Eliz. be- 
tween Simonds and Lawnd. Cro. Eliz, 239. adjudged. 99 8 1 
4 o 


dition if the Rent be not paid, to re-enter, and hold till ſatisfied, Cc. 
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bow he ſhall ve ſaid in who enters fo? a Con- 

4 . 4 $34. & x | 5 | 

be In Reſpect of (a) Collateral-Qualities. (4) The | 

7 | . 021 grant: 
1. Man being entitled to be Tenant by the Curteſy, makes a — 4 4 
0 Feoffment in Fee upon Condition, and enters for the Condi- Condition, 
; tion broke, and then his Wife dies, he ſhall not be Tenant by the Cur- Which is at- 
” ceſy; for though the Eſtate given by the Feoffment was conditional, pads nn da 

a * yer his Title to be Tenant by the Curteſy was abſolutely extinct by the the — 4 

FPFeoffment. Co. Lit. 30. — wil 
. lex ve,, vide 


Rol. Abr. 465. Pl. 1. The Baron grants the Term of the Mife upon Condition, and after 
ters foz the Condition bzoke, vide 1ſt Patt 704. Pl. 15, 16,15. po * en- 


* 2 
2. Tenant by Homage Anceſtrel makes a Feoffment in Fee upon 

Condition, and enters for the Condition broke, it ſhall not be holden (b) Foz not- 
by Homage Anceſtrel again, for the Right of the Preſcription and Pri- withſtanding 
vity of Eſtate were interrupted for the Time. Co. Lit. 202. b. So if a = 1 
Copyhold eſcheats, (b) and the Lord makes a Feoffment in Fee upon gn yoke, the 
Condition, & c. Co. Lit. 103. a. 202. b. Seigniorpis 
extind, fog 

that was excluſively extinct by the Feoffment. Co. Lit. 30. b. 


PP 


Ia + S 


2 3. * If Tenant for Life makes a Feoffment in Fee upon Condition, * Foz this, 
> and enters tor the Condition broke, he ſhall be Tenant for Life again, _ HO 


but ſubje to the Forfeiture; for though the Eſtate is reduced, yet the 
Forfeiture is not purged. Co. Lit. 202. b. 252. a. 

4. (c) If the Conuſee of a Statute, &c. or he that hath Lands till (e) Br. Sta- 
ſuch a Sum levied, ſurrenders to the Reverſioner upon Condition, and g wer c 
after enters for the Condition broke; he ſhall not hold over after the But 102 822 
Extent incurred, or ſuch Time as the Money might have been levied. this, vid. 

4 Co. 82. b. Es es | + | 2 Rol. Abr. 

5. If Leſſee for Life or Years, upon Condition to have a Fee, if, &c. 479. Pl. 3. 
grants his Eſtate upon Condition, and after enters for the Condition 
broke, and performs,the firſt Condition; perhaps the Fee will accrue, 
for the Poſſibility was not abſolutely deſtroyed ; and when he enters for 


the Condition broke, he is in of his old Eſtate. 8 Rep. 75. b. 


* 
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Where the Cauſe oz Conſideration of the Grant 


{yall make a Condition. 
I. | Ba a Man grants an Annuity pro una Acra Terre, the Word (a) pro (a) But 
: ſhews the Cauſe of the Grant, and amounts to a Condition; tor WHrre the 
if the Acre be evicted by an elder Title, the Annuity ſhall ceaſe. Co. my 


Lit. 204. b. Condition, 
| | vid. Hob. 41. 
2 Leon. 128. 4 Leon. 70. x Bulſ 167. 


— 
w es — 
5 ** ; 
TOES 5 3 n 8 9 — I 
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2. So if an Annuity is granted pro decimis, Cc and the Grantee is un- 
juſtly diſturbed of the Tiches, the Annuity ceaſeth. Co. Lit. 204. a. 
3. But if a Man makes a Feoffment-Leaſe for Life, &c. pro Conſilio im- 
penſo, C e. or pro una Aera Terra; tho he denies Counſel, or the Acre be 
| 1 Ii | evicted, 


I26 Condition. 


* — 4 Y 
— 


(b) But foz evicted, yet he ſhall not re-enter, for (b) the Eſtate being executed, it 


Eſtates ſhall not be avoided Without legal Words of Condition. Co. Lit. 204. a. 


made Cauſa ö | | | 
Matrimonii prolocut', vid. Co. Lit. 204. F. N. B. 205. Dyer 146, 147, 312. a. 2 Co. 74. 2. Hob. 10. 


— — 


Condition Impollible. 


(0 Mbere t The Effett of a Condition (a) which becomes impolltle after 


be per- . 
— 2 the Making 


— — the. © I. F F the Condition of a Feoffment, &«c. be poſſible at the Making 


Condition as thereof, and after becomes impoſſible by the Act of God, yet the 

may be. Co. Eſtate of the Feoffee ſhall remain. Co Lit. 206, a. 

Lit. 219. b. 2. As if the Condition of a Feoffment, &. be, That the Feoffor, &c. 
ſhall appear 4n ſuch a Court next Term, and the Feoffor dies before ; 
the Eſtate of the Feoffce, c. is abſolute, becauſe executed, and not to 
be redeemed back but by Matter Subſequent. Co Lit. 206. a. 

3. But if the Condition of a Bond, Recognizance, &c. is poſſible at 
the Making, but before it can be performed, becomes impoflible by the 
Act of God, of the Law, or of the Obligee, &c. the Obligation is 
ſaved. * Co, Lit. 206. à. : 


of * — — 1 


@):1:00-3- Who ſhall be bound by a Condition, (a) as 
8 ' Allignees. | 


(b) r Leon. 3. I. (b) 1 A. leaſes to B. for Years, upon Condition that B. his Exe- 
S. P. by Mead cutors or Afigns, ſhall not alien, and B. makes his Wife 
and Periam, Executrix, and dies, and the Wife takes Husband, and he aliens: This 
and ride is a Breach. Paſch. 28 H. 8. Dyer 6, 7. by Brown and Shelley contra Bald- 


21 5. >; win, for the Land is tied with the Condition, into whoſe Hands ſoe ver 


Pl. 71. it comes. 


(e) Dal. 33. 2. (c) If a Leaſe for Vears is made upon Condition the Leſſee, his 


S. P. dubita- Executors, or Aſſigns, ſhall not alien without the Aſſent of the Leſſor, 
| _ A 4 and the Leſſee dies Inteſtate; his Adminiſtrator cannot aſſign without 
8 ; 4 Licence, for he is an Aſſignee in Law. Paſch 26 Eliz. (d) Sir William 
(d) 1 Leon. 3. More's Caſe, Cro. Eliz. 26. adjudged. *' | | 


S. C. and S. P. WS... * | 

by Periam Juſtice, Contra. 1 And. 123, 124. S. C. adjudged by Thzee Judges againſt One, who 
held the 2 was no Aſſignee, becauſe he came in by the A. of the Dzdinary only, Cro. 
Eliz. 657. S. C. cited. | 


3. If a Man leaſes an Houſe for 80 Years, upon Condition the Leſſee, 
his Executors and Aſſigns, all maintain it in-Repairs; and if, upon 
lawful Warning given by te Leſſor, that the Houſe is in Decay, it is 
not repaired, ec. within Six Months, the Leſſor, &c. may re-enter; and 
the Leſſee leaſes it to A. for 30 Years, and A. leaſes it to B. for 15 Years: 
If the Houſe is out of Repair, Warning muſt be given to the firſt 
Leſſee, and not to B. for he is no Aſſignee of the Term, but hath 
only à Petit Intereſt under the great Leaſe. Paſch. 1 Fac. between 
(a) Moor680, (a) Sweeton and Cuſh. Telv.$6. adjudged ; and (b) that Warning need 
Pl.932.S.C. not be given at the Houſe, but to the Perſon of the Leſſee that hath the 


but S P. does grand Intereſt. © a 

not appear | i My ASS. . 
Cro. Jac. 9: S. C. adjudged; and that Notice to B. (being a Perſon not concerned) tho' upon the 
Land, is not ſufficient. Ow. 114. S. C. adjudged» (b) Moor 680, Pl. 932. S. C. and S. P. ad⸗ 
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Condition, Covenant. 
chat Act 02 Thing will excuſe the Perkozmance. 


1. VF Leſſee for Years covenants to do all reaſonable Chairs for his 

I Leſſor with his Carts, Carriages, and otherways, upon Requeſt, 
and the Leſſor requires him to bring him Three Load of Coals: If che 
Leſſee at the Time hath no Cart nor Carriage, he is exculed ; for he 
is not bound to keep Carts to ſerve the Leſſor. Mich. 2 Car. between 
Manners and Veſy. Latch. 202. by Fermin, and Jones inclined acco; ingly, 


* 


Condition to enlarge o2 encreale the Eſtate. 


1. Reverſion may be granted in Tail, upon Condition, That if 
the Grantee pays 20 s. he ſhall have a Fee, for there is no Ne- 
ceſſity that the accruing Eſtate ſhould merge the firſt Eſtate. Trin 7 Fac. 

(a) Lord Stafford's Cale. 8 Co. 73, 74. adjudged upon fuch a Grant (202 Brownl. 
made by Queen Elizabeth. | Wy 248, 249 Cc. 
2. (b) But there are Four Things neceſſary to encreaſe an Eſtate by * 2 adjud- 
force of ſuch a Condition. 1. A (c) particular Eſtate, as a Foundation b 1 
upon which the greater Eſtate muſt be erected. 2. That the particular 257 5. C. and 
Eſtate (d) continue in the (e) Leſſee or Grantee till the Increaie hap- S. p. 
n. 3. The greater Eſtate muſt veſt (f) at the Time the Contingency (c) Dhich 
— or otherways it ſhall never veſt. 4. The particular Eſtate and — be per⸗ 
the Increa ought to take Effect by the ſame, or by ſeveral Deeds ee 


417 ; g not revoca⸗ 
delivered at the ſame time. 8 Co. 75. a. per Curiam. ble at the 


| 21 i Mill of the 
Gꝛantoꝛ oz Leffoz, 8 Co. 75. a. (d) The Pꝛivity mul? continue; but perhaps if the particular 


Eſtate is granted upon Condition, and there is a Bzeach and Ke-entry befoze the Contingency 
happens, tis well enough. 8 Co. 75. b. (e) But there is no Neceſſity foz the Cont inuance of the 
Eltate on the Part of the Lefoz, foz he can by no Ac derogate from his own Grant. 8 Co. 78. a, 
2 Brownl. 252, (f) If there be a Leaſe foz Pears upon Condition the Lefſce ſhall have a Fee 
if ouſted by the Lefoz, co inſtante the Leſſoz ouffs him, the Leſſee hath a Fee, 8 Co, 76. a, 


3+ If a Man grants an Advowſon, &c. for Years, upon Condition, 
That if the Leſſee pay 10 5. within one Year, that he ſhall have it for 
Life; and that if he after the Year pays 20 s. that he ſhall have a Fee, 
and the Leſſee pays both Sums according to the Condition, yet he ſhall 
have but an Eſtate for Life; for the Eſtate for Life at the Time of the 
Grant was but in Contingency, and a Poſſibility cannot increaſe upon 
a Poſſibility, and the Fee cannot increaſe upon the Eſtate for Years, for 
that was merged by the Acceſſion of the Eſtate for Life. 8 Co. 75. a. b. 
4. (g) If a Leaſe be made to Two, with ſuch Condition, to have a (g) 2 Brownl. 
Fee, and one dies, the Survivor may perform the Condition, and have 251. S. C. 
the Fee. 8 Co. 75. b. and S. P. 


5. But if chey make Partition, the Condition is deſtroyed, for the 
Eſtate in Fee ought to increaſe to them jointly, 8 Co. 76, a. 


Conhir- 


* 
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PRAL\ 


(a) Quzlibet 
confirmatio 
aut eff per ſi⸗ 
ciens, creſ- a | 
tens ſive di⸗ * 
minuens. 

Co. Lit. 295. b. 


9 Co. 142. a, ( A) The Acceptance of whom ſhall 
affirm the Leaſe. 


EL, (a) Confirmation. 


— 


where Baron dies, and ſhe takes a ſetond Hus band, who accepts the 
zud Feme Hent: This affirms the Leaſe againſt the Feme perpetu⸗ 
Teng of the ally, fo2 (c) the hath put her (d) Agreement into the Wouth of 
Land of the her Pugband. D. 4.5. Ma. 159. 36. | | 


Feme, and Tha 
where the Baron only makes the Leaſe reſerving Rent and dies, and the Feme accepts the Rent. Br. 


Acceptance 6, and vid. the Caſe of Smallman and Apbozough. Cro. Jac. 417. 3 Bulſ. 272. 1 Rol. 
Rep. 401. 441. Bridg. 42, 43- and the Caſe of Yarvey and Thomas. Cro. Eliz. 217. 1 Leon. 247. 
and vid. 8 Co. 54. b. (c) In the Original it is, El ad milk ſa qree en Bouch ſa Baron, (d) 1 Part. 


714. Pl. 2. 3. 2 And. 42. Brid. 43. (e) 3 Rol. Rep. 132. S. C. cited. 


2. Ik the Baron ſeiſed in Fee makes a Feoffment. reſezving 

100 Marks Kent pearlp fo2 20 Years next enſuing to him and his 

Wife, and dies, and his Wife accepts the nent; pet this ſhall 

(f) A Right not make any Bar in a Writ of Dower, (t) becauſe the demands 
or Title to a a Frechold, and that of the Third Part onlp, Tempore 1 E. 65. 


Freehold can- 
not be bound adjudged, | 


by any Collateral Satisfaction. 4 Co 1. b. but yet vid. Cro. El. 128. 


(b) Dixetſity, I. 1 (b) Baron and Feme leaſe by Deed, and after the Baron 


3. If a Provoſt in the Cathedral Church of VV. leaſes Part of a Re. 
&ory belonging to his Provoſtſhip for Years, rendring Rent, and this 
is confirmed by the Dean, but nor by the Biſhop; and after, the 
Deanery is granted to the King, and by Act of Parliament a new 
Deanery is incorporated, and by the ſame Act it is enacted, That the 
Dean, at the next Avoidance of the Provoſtſhip ſhall have the Provoſt» 
ſhip and the Poſſeſſions thereof as Dean; and F. S. is made Dean, and 
the Provoſt dies, and J. S. receives Rent from the Leſſee ; Yet this is 
no Confirmation, becauſe J. S. was a new Grantee by Act of Parlia- 


| (8) Dyer 239. ment, and not a Succeſſor. Mich. 2 & 3 Eliz. (g) New Benloe 80. 


S. C. adjud- Pl. 126. adjudged. 
ed ; becauſe | 
y the Death of the Pꝛovoſt the Leaſe was void. 


4. If the Maſter and Fellows of a College grant Lands in Fee, ren- 

dring Rent, and the Maſter dies, and the Succeſſor accepts the Rent, 

and gives an Acquittance for it: Yet this ſhall not bind the College 

during the Life of this Maſter, for he cannot by his Acceptance diveſt 

or conclude any Right or Intereſt which was in him and the Fellows. 

(h) Warren Paſch. 13 Fac. (h) Magdalen College. 11 Co. 66. 79. adjudged ; and ſaid, 
and Smith. That it was ſo clear a Point, that it was not worth arguing. 


S. C. 1 Rol. 
Rep. 151. adjudged, 2 Bulſ. 146. S. C. but S. P. does not appear, Cro. Jac. 364. S. C. but S. P. 


does not appear. | | 
(B) What 
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Confirmation. _ 129 


; (B) What Act ſhall be a Confirmation 
. of a Leaſe. 


1. (a) Fa Manlcales fo2 Life, referving Kent, upon a Condition (a) Co. Lit. 

I of Ke-cntry; if after the Condition is b:oke by Non-pap- 211. b. like 
ment of the Kent, the Leſſo2 (b) diſtrains fo2 the (e) ſaid (d) Kent ; OP 1 

This Aa ſhall be a Confirmation of the Leaſe, fo that he cannot ff 3- S P. 

enter koz the Condition bzoke. 14 E. 3. Entry Congeable 41. IAſſue (o) $0 if che 

upon it, and adjudged. Feoffor, &c. 
| 4 brings an Al, 
tie. Co. Lit. 211. b. 3 Co. 65. a. (c) So if he only receives the ſaid Rent, for he cannot receive 
g ie as due upon any Contract, tho” if he enters firſt, he may after have Debt for the ſaid Rent. 5 Co. 65. 
"© Nota, by che Reporter, and vid. Kelw. #12, b. 1 Rol. Rep. 20. 70. —Bur Co. Lit. 211. in caſe of 
A eoffment tendring Rent with ſuch a Proviſo, ſeems con. — And 'tis otherways in caſe of a Leaſe 
for Years, for there Debt lies for the ſaid Rent, as well before as after Entry. Co. Lit. 211. b. Cro. 
El. 3. 1 Leon. 262. —Bur if he makes him an Acquittance for it, in which he calls him his Farmer 
" oc Tenant; this is a Confirmation. Cro. El. 3. adjudged, —So if he makes an Acquittance for it as 


a Rent. 1 Leon. 262. (d) If the Leſſor receives the Rent due at a Day after, this confirms the 
© Lezſe. Co. Lit. 211. b. 3 Co. 64. b. Kelw. 112. b. Godb. 47. 


* * 1 — "I Sin? 
. o EY ' 
ET as, n w— _— . 


2. So if the Kent be Arrear foz Two Years, being demanded, 
and after the Leſſo? diſtrains fo? the Kent of the firſt Near: This 
= hath affirmed the Leaſe, fo2 the taking of the Diſtreſs affirms the 

= Leaſe to have Continuance at the time of the Diſtreſs taken, fo 
= otherwiſe he could not diſtrain. Contra 14 E. 3. Entry Conge- 
= able 41. admit by the Jſſue. | 


3. (e) Ft Leffee fo? (f) Bears rendzing nent, upon Condition (e) 3 Co. 64. 


of Non-papment to be void: Ik the Kent be demanded at the ay E. 
Dy, and not paid, the Teaſe is abſolurelp void; ſo that it can⸗ 1 28 
: not be confirmed by Acceptance of Kent after. M. 32, 33 El. B. R. Lease for 
bs between (g) Sir Moil Finch and Throgmocton, adjudged, Life, becauſe 
1 ; * | | th d - 
Y mines not before Entry. 3 Co. 64. b. 65. a. (g) Cro. El. 220, 221. S. C. adjudged. 1 , ; 
"37. 3os. $.C. adjudged, and affirmed upon a Writ of Error in Cam. Scac'. Moor 291, 296. S. C. 6 
= b and affirmed upon a Writ of Error in Cam. Scac', Poph. 25. S. C. 2 Leon. 134, 135, &c. 
. 4 So if the ning, after firch Fozkeiture, being Teſſoz, accepts 
8 the Kent from the 2 


| eſſee of Heeozd in the Keceipt of the Exche- 

quer; pet this ſhall not conürm the Teaſe, this being vord befoze, | 
M. 32, 33 EL B R. between (h) Sir Moil Finch and Throgmorton, (h) 1 And. 
adjudged. e e J 393-398. S. C. 


1 ” * , | 5 A | djudged and 
ſped upon a Weit of Error accordingly. Moot 291, 296. S. C. and S. P. admitted. Þ Wr; 
S. C. and S. P. ſcems to be admittech 2 Leon. 134, 2 8. C | * 


* 


5. If the Dillciſor makes a Charter of Fealfnenc to A. with a Let- 
ter of Attorney, and (i) before Livery the Diſſeiſee confitms the Eſtate (i) So dt a 
of A. or the Deed made to A. This is void, tho Livery be made after. 


E ＋ Confirma- 
Co. Lit. 301. a. tion ok a 
; | 35 1e 118 8 4 Deed of 
2 Gꝛant of a Reverſion befoze Attomment. Co. Lit. 301. 3: 


6. But if a Biſhop had made a Charter of Feoffment with à Letter of 
Attorney, and the Dean and Chapter befote Livery had confirmed the 
Detd; this had been a good Confirmation, Livery being made after- 
wards. Co. Lit. 30 f. a. N | . 14 Dt 
J. (k) If che Diſſeiſor grants a Rent out of the Land to the Diſſeiſee, (k) N. Dyer 7 
and he grants it over: This is a Confirmation. Co. Lit. 402. a. 240. a. Mar. 24 
£1 8. () So if a Diſſeiſor leaſes for Life, Remainder to the Diſſeiſee in ines, | 
Pee, and the Diſſeiſee grants over the Remainder, and the Leſſee for N 22 

"= Lite arrotns, OF. Co. Lit. 302. a. RK (C) (a) In 
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130 Confrmarion. 
gegen (O) (a) In (h) What Caſes an (c) Ac. 


7" be an Eſtop- off | = : i 
4 ' x. we Ceptance of a Rent or Service ſhall 
| 1 Rol. Abr. ji _ 
. | hbe a Confirmation. f 
(b) A Diſſei- | 
ſor claims for 4 | =: 
Twenty | SY, | B. 
Years only, 1. (d) Tf a Coppholder commits a Fozfeiture in cutting down 
and the Dif- of Trees, and after the Lo2d, not having Notice thereof 
l * accepts the Kent from him; pet this ſhall not affirm the Teaſe, 
„n gen but he map well after avoid it. 5 Jac. B. R. between (e) Mantel“ 
concluded. And Wachington, per Curiam, agreed. 2 | 
Godb. 384. | $31 - Ge A 
(c) Where the Acceptance of Rent by the Iſſue in Tail from the Diſcontinuee of his Father doc; © 
not extinguiſh, but only conclude the Right of the Iſſue. Yulme and Gee. Moor 301. Pl. 449. Poph. ® 
- 212, 113, (d) r Bull. 190. S. P. arguendo. Godb. 47. S. P. dubitatur. What ſhall be a Di. 
8 with ſuch a Forfeiture : Uid. The Diviſions, Title Copyhold. (e) Cro. Jac. 166, S. C 
ut no Judgment. | 4 ps IT? | 


FAG 2. It a Man leaſes fo2 Years rendzing Kent, upon Condition, 
Fol. 426. That if the Leſſee aſſigns it without Licence of the Leſſoz; the 
LAeaſe ſhall be void; and after the Leſſee aſſigns the Term to B. 

from whom the Leſſoz accepts Kent after due, having Knowledge 

of the Alignment: Vet this does not make the Leaſe good, in 

as much as the Leaſe bn the Aſſignment was abſolutely void, 
(f) Cro. Car. and not voidable onlp. M. 14 Car. B. R. (f between Omulcoury In 
512. &. C. ad- & Aires, adjudged, per Curiam, in a 'Wzit of Erroz upon a Judg⸗ 
forget; upon ment in Ireland, upon a ſpecial Derdict there, and the Judgment 
ror, and che given to the contrarp reverſed accozdingly. Intratur, M. 13 Car. 
firſt Judg- Rot. 3323. bes OPER IRE} an 13" 
ment revere 


ſed accordingly. 


(8) Marſh 3. (g) If A. leaſes certain Lands to B. for Years, upon Condition to 
and Curtis. re-enter if B. aſſigns the ſame, or any Part thereof, without the Aſſent 

S. P. 2 And. of A. and after B. aſſigus Part without the Aſſent of A. and before 
82882 (h) Notice thereof A. receives from (i) B. Rent due after the Afign- © 
El. 528, ment: Yet this is no Confirmation, for the Condition being collateral, | 
1 Brownl. 78. it may be ſo ſecretly contrived, that ic may be impoſſible, for the Leſſor © 

Moor 425- to have Notice. Trin. 38 Eliz. (k) Penant's Caſe. 3 Co. 64. adjudged. © 


Pl.594.Noy7. | | | » 3 2 
(h) Mhere it ſhall be intended that the Leſoz had Motice, unleſs in Pleading tis 1 


Co. cited, 5 

Hewed by him to the contrary. Whichcot and Fox. Cro, Jac. 398. adjudged. 2 Bulſ. 290. 1 Rol. 
Rep. 70, 390. (i) Secus, If he had received Rent from the Affignee, foz thereby he takes notice * 
of the Aienation. Cro. El. 572. 1 Rol. Rep. 70, 390. (k) Harvy and Oſwold. S. C. Moor 456. 
Pl. 626. adjudged. Cro. El. 553, 572. adjudged. Moor 426. cited. 2 And. 91. S. C. cited. 


(1) Soin 4. (1) If a Parſon, Vicar, or Prebend, leaſes for Years, rendring 
Tale 1 g. Rent, and dies, and his Succeſſor accepts the Rent: This is no Confir- 
P20 comes mation, (m) for the Leaſe was void by his Death. 3 Co. 65. a. 
in Pze=- (n) Otherways if it had been a Leaſe for Life. 3 Co. 65. a. 
ntafion o e 2 545 0 
Lollation, and not by Election. Dyer 239. Pl. 4r. agreed per Curiam; and vide 3 Leon. 158. | 
2 Bulf. 47. Bridg. 94. 1 Rol. Rep. 36 1. (m)] Co. Lic. 45. b. 341. b. (n)«Dyer. 239. Pl. 41. S.. P. 
Co. Lit. 45. b. 2 Bulſ. 47. Bridg. 94. 1 Rol. Rep. 361. | ny bg 


co) Dyer. 239." F. (o) But if a Biſhop, Abbot, &c. makes a Leaſe for Years, and the 

Ae 8 A Succeſſor accepts the Rent, this is a Confirmation, for the Leaſe was =o 
admitted. per only voidable. 3 Co. 65. 4. fv _— 
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Is Confirmation. 


D) What ſhall be a ſufficient Accep- 
tance to make à Confirmation. 


1. TF a Biſhop leaſes fo2 Life certain Land, Patcel of the 
Mano? of D. reſerving Kent, and dies, and another Biſhop 
is made, and the Bailiff of the Mano? comes to him, and ſhews 
him in a general Manner, that there are certain Rents of the 
ſaid Mano arrear, upon which the Biſhop commands him to 
receive” the ſaid ents, and he receibes them accozdinglp, and 
amongſt them receives the ſaid Kent reſerved upon the ſaid 
Leaſe, and after delivers over all rhe ſaid Kents to the Biſhop, 
without giving him Notice of the ſaid Leaſe: This is a Con- 
firmation of the ſaid Leaſe, fo2 the Biſhop of himſelf ought to take 1 
Notice of the Leaſes made bp his Pzedeceſſoz, Hill. 5 Jac. be- A 
tween (a) Wheeler and Danby, per Curiam, adjudged, - (a) Cro. Car. 


2. If Lands are gies to Baron and Feme, and the Heirs of the Body 
of the Baron. and the Baron leaſes for 40 Years, and dies, and the 
Iſſue in Tail accepts the Rent in the Life of the Feme, &c. This is no 
Confirmation ſo as to bind the Iſſue after the Death of the Feme, for at 
et 1 of the Acceptance no Rent was in eſſe, or (b) due to him. 
r 
4 3. If an Abator marries with the right Heir, and after makes a Leaſe 
for Life rendring Rent, and he and his Wife die, and their Iſſue accepts 
the Rent, and makes an Acquittance for it; tho he hath the meer 
Right on the Part of his Mother, yet becauſe he hath accepted the 
Recompence, he ſhall not avoid the Leaſe. 8 Co. 54. b. 8 
4. If Tenant in Tail enfeoffs B. rendring Rent, and dies, and B. en- 
feoffs C. and B. after pays Rent to the Iſſue in Tail, he ſhall not be 
concluded by this Payment made by one who had nothing in the Land 


at that Time. Mich. 38 & 39 Eliz. between (c) Holme and Gee. Popb. 
I12, adjudged. CN ETD NEO 


(b) 4 Co. 1. b. 
like Point. 


(c) Moor 
ot. Pl. 449: 
C but „. 
does not appear. 


1 If Tenant in Tail makes a Feoffment in Fee to the Uſe of himſelf 
and his Heirs, and after leaſes for Years rendring Rent, and dies, and 
the Iſſue accepts the Rent: This ſhall not confirm the Leaſe, becauſe 
the Iſſue in Tail was remitted to the Eſtate Tail by Deſcent; and fo 
the Leaſe made by the Father, being then-Tenant in Fee-Simple, was 


utterly void. (d) Mich. 13 Fac. Moor 846. Pl. 1143. Ruled upon a „4 | | 
Ez 113 .. 
19 a et | PI. 8. . 


which vide, and the Note there. 


O What 


- : ® : : * 
fi On. 
hs. Confirmation. 
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ad — — — * 
ng | 1 


(E) What ſhall be a Leaſe or Grant 
ene 
contre 


pophe g. 1. (. O make a arſonage chargeable Thaee Things are ne- 
(+) Peres. * (a) T 1 oe the Charge be made by the Par- 

Br. Dean. ſon, Patron, and Ozdinary, (b) 14 H. 4. 18. b. 8:08 
— Chipter 2. It upon a Suit foz Tithes bp a Parſon, which he claims 


Commiſſarp, who awards, That the Defendant ſhall pay an 

muity te the Parſon -foz the Tithes, which Award tis con- 

firmed by the 8 ou: not b a Patron: Chis ſhall nor 

c) Br. Dean bind the Succeſſes, (e) 14 H. 4. 18 b. EIT 2-7 

< Chapter Tea Parſon an au Annuity in Fee; tho' this is deter- 

6. S. C. mina bp dis Death, pet if the Patron and D2dinary confirm 

(3) Be. Con- it, it ſhall bind perpetually, (d) 26 M. 38. per Norton, E. 3. 
ficmation 15. 14. admit. et Ne r 

S. C. Br: 4. If a Parſon had leaſed or charged his Glebe to commence after his 

Grams 73 Demth; and the Patron and Ordinary had confirmed it: This ſhould 

(e) Hob. 7. have bound his Succeſſor. (e) Paſch. F Ed. 6. Dy. 69. Pl. 39. but Moun- 
S. C. cited. tague doubted. er n wo a i 


| | = — — — — — — 
©1% (a) (F) Who ſhall be a ſafficienc Per- 
booties JON tO Make a Confirmation: 


be a (uffici- i | r 
h ent Perſon „ r a Lapman be pzeſented , inftituted and induced to a 
* 5 | 4 and beto:e the Statute ok the 13 Eliz. makes a 
[i firmable. Leaſe (02 E ars at his nefice, ch is confirmed bp the Pa- 
| (b) 2 Rol. fron aud O2dinary, and after the Ancumbent is depzived, be- 
Abr. 4. Pl.3. cauſe he WaS a meer Lap-Derſon, d) pet the Teaſe is good, fo: 
ot he was Parſon de Facto fo2 the Time, and lo the Neaſe not void, 
ee, and therefoze well enough confliemed. Trin. 42 Eliz. B. R. be⸗ 
Eh. 97 f. 4d. tween (e) Cuſtor and Windate, © adjudged ; which Intratur Paſch. 
judged. Moor 42 Eliz. Rot. 127. 8 * 5 | 
606, Pl. 335. , Ma Parſon makes a Leaſe og Gzaant, 02 fuch line, and this 
adjudged. ig contixmed by the Patron. azad ien and after the Parſon 
Pol. 717. ig depzived foz a Pze-contract's (this was when Prieſts could not 
T marry) pet the * Gant hall be good. ) H. 6. 33. b. to: he 
() Br. Non was alawtut arten atthe oem. 
y dum 3. "THe 92 Church de fun e a Parſon, and after another is 
„ made Parſon, and induced bp ehe D2zdinarp, and de makes a 
SWhzant, which W confirmed by the Patron and D2dinarpy; pet 
the Want 38 void, becauſe he was not Parſon at the Time of 
(e) Br. Non the Gzant. (e) 9 H. 6. 34- | . 
eſt factum 3. 4. Ik a Church be void, and one enters, and occupies of his 
8. C. own Wzong, without any P2eſentation oz Jnſtitution, and occu- 
pies it as Parſon, and makes a Gzant, which is confirmed by 
the Patron and Ozdinarp; yet this is void, becauſe the G2anto? 
an was not Parſon. (f) 9 H 6. 34. Curia. One cannot be Parſon 
B. without a Pzeſentation oz Collation. (g.) 10 H. 6. 11. 


) Fitz. Brief 65. S. C. Br. Dean and Chapter 23. S. C. 


(s 


2 


L 6. S. C. een the Part ies ſubmit themſelves to the Award of 
7 fr 
N 


F. 4. Being 


* _— 


That this is a great Queſtion, 


Confirmation. 


F. A. being lawfully created and conſecrated Biſhop of O. in Ireland, 
the King accepted his Fealty, and a Writ iſſued to the Eſcheator to re- 
tore his Temporalicies; and after, the King, by Letters Patents under 
the Great Seal of Ireland, directed to the Dean and Chapter, ſignified, 


That he had appointed and elected B. to that Biſhoprick, being void, 
and appointed them to elect him; and he was accordingly elected, and 
all Things done for his Conſecration and Reſtitution of his Tempora- 
© licies, and otherways as was requiſite to make him a perfect Biſhop; and 
after B. entered into Lands belonging to the ſaid Biſhoprick, and in 
the Life of A. leaſed them for 100 Years; and this was confirmed by the 
Dean and Chapter: Yet Mich. 17 Fac. between Obrian and Knivan, 
* Cro. Fac. 552+ 554- after the Death of A. and B. tho” B. ſurvived A. it 


was adjudged, That this Leaſe was void to charge the Poſſeſſions of the 
Biſhoprick, tho' ir was objected, That B. being by legal Ceremony 
created Biſhop, and having the Temporalities reſtored unto him, was 
Biſhop in facto. 


(G) n 
tion of the Patron and Ordinary is 
neceſſary. 


1. I F a P7102 and a Parſon, upon a Debate ok the Patronage 

of the Parſonage, ſubmit themlelves to the O:dinarp, who 
oꝛdains, That the Pzioz ſhall give to the Parſon certain Tythes 
and the Parſon grants to the P2zio2 an Annuicy, with the A(- 
ſent of the Ozdinarp; and after, the Parſon dies, and the Suc- 
ceſſo2 takes the Tythes, he map be charged with the Annuity, 
tho* the Patron never confirmed it, fo2 in as much as he is ſeized 
of the Tpthes, he hath quid pro quo. 16 Ed. 3. 24. adjudged. 

2. The Patron muſt conſent to the Grants of a ſole Corporation, as 
of Parſons, Prebends, Vicars, &c. that have not the abſolute Fee in 
them. Co. Lit. 300 b. 

3. Bur the Grants of Corporations aggregate of many, as Dean and 
Chapter, Maſter and Fellows, Abbot and Covent, Cc. are good, with- 
out the Confirmation of their Founder or Patron, tho' the Abbot, &c. 
were preſentable. Co. Lit. 300. b. 


(H) (a) By the (b) Dean and Chapter 


of the Grant of the Biſhop. 


I. 2 the Feodal Law, the Biſhop non poteſt dare in feodum a 
without the Al⸗ 
52. At 18 there laid, 21 Years, or 


Thing that had uſed to be given in feodum, 
ſent of the Chapter, Antonii Contii Methodus 


ner as by the AR is directed; and ſuch Leaſes made by a Biſhop, &c. 
tion. Co. Lit. 


Title, Eſtate. 
cient Fees, as he may do notwithſtanding the Statutes 


by the Dean and Chapter. Co. Lit. 44. a. 
thoſe being near | : ** 


ood only, beca 
Ic. 45. a. 10 Co. 60. b. 


de facto ſhall be good or not: Vide Evans and 1 Palm, 457. &c, Noy 97. 


10 Co. G2. 2. 


2. By 


In (a) what Caſes the Confirma- O i: p 


ſon or Vicar 
leaſcs for 21 
Years, or 3 


Lives, as they 


may do at 


this Day, 
their Leaſe 
muſt be con- 
firmed by the 


3 Patron and 


Ordinary, for 
they are ex- 
cepred our of 
the Statute of 
32 . 8. 

Co. Lit. 44. b. 


(a) By 32 5. 
cap. 28. Any 
ſeiſed in the 

Right of their 
Church (ex- 
cept Parſons 
and Vicars) 
may leaſe for 


Three Lives, 
in ſuch man- 


6 are good without any Confirma- 
4- b. But for this, vide the Notes upon this Statute under the Subdiviſions of Leaſes, 
— But if a Biſhop, &c. makes a Grant of any ancient Office of Neceſſity with the an- 
of 1 Eliz. and 13 Eliz. it muſt be confirmed 
—$o if a Biſhop leafes for 21 Years, and 
nt, leaſes to another for 21 Years, this not being a Leaſe within 32 H. 8. but 
e not reſtrained by 1 Cliz. it muſt be confirmed by the Dean and Chapter. Co. 
(b) Whether a Confirmation made by a meer Commendatory or Dean 


7 


Confirmation. 


2. By the Law of Scotland, Epiſcopi nec Abbates poſſunt de Ter- 
ris ſuis aliquam partem donare ad remanentiam fine Aſſenſu & confir- 
matione Domini Regis, quia eorum Baroniz ſunt de eleemoſyna Domini 
Regis & Anteceſſorum ſuorum. Skene Regiam Majeſtatem 48. x, 2. 

3. A Szant by the Biſhop of Meach in Ireland, by the Aſſent 
of his Clergy, he not having any Dean and Chapter, is a good 
Gzant without other Confirmation. Davies's Caſe of Pzoxies 1. 
admir. 

te) Co. Lit. 4. (c) It a Biſhop hath two Chapters which uled to confirm 
301. S P. Myants made by him, as the Biſhop of Coventry and Lichfield 
had the Pꝛioꝛ and Convent of Coventry, and the Dean and Chap: 
ter of Lichfield, and a Gzant of the Biſhop is confirmed bp the 
P2io2 and Convent only, and not by the Dean and Chapter: 
This is no good Confirmation to bind the Succeſſoz. Temp. R. 2. 
fol. 104. D. 11 El. 282. 27. Statham. Aff. 50 Ed. 3. but it is not in 
the Book in pꝛint. 

(4) Co Lit. F. (d) Ik the Dean and Chapter of Chriſtchurch and St. Patrick 
301. S. P. uled a Tempore, &c. to confirm the Gzants made bp the Arch⸗ 
biſhop of Dublin, and pet Chriſtchurch is known to be the eldeſt 
Chapter to the See; and the Dean and Chapter of St. Patrick, by 
their Chapter⸗Seal, give and ſurrender to the King in Fee al! 
their laid Church, Houſe, Lands, and Poſſelllons, but without 
the Licence, Will, oz Conſcnt of their Biſhop, being their chick 
Ozdinarp, and Patron, fo2 the moſt Part, of all the Pzcbends ; 
and after a Leaſe made by the Biſhop, is confirmed only bp the 
Dean and Chapter of Chriſtchurch: This Confirmation ſhall bind 
rhe Succeſſo2 Biſhop, becauſe the Cozpozation aud Chapter of 
St. Patrick, Which was the other Chapter, was diſſolved, and de⸗ 
termined lawfully, and without the Conſent of the Archbiſhop, 

D. 11 El. 283. 27. | | 
„ Ik the Pꝛioz of Bath, and Dean and Chapter of Wells, Have 
* Fol. Jes. uſed * de Tempore, &c. to confirm Gzants made by the Biſhoy 
of Bath and Wells; and after bp the Statute of the 31 H. 8. the 
P2to2p of Bath is diſſolved, and a Leaſe made by the Biſhop 1s 
confftrmed by the Dean and Chapter of Wells onlp, the other 
Chapter being diſſolved by the Statute: It ſeems this Confir/ 
mation ſhall bind the Succeſſoz Biſhops. D. 37 H. 8. 58. 7. Quære. 
But 34 H. 8. cap. 15. an Ac of Parliament is recited, That it 
was a great Doubt, whether it was a good Confirmation; and 
therefoze it is enacted, That all the laid Confirmations, and all 
any be made bp the Dean and Chapter, ſhould be good 

in Law. | | 
e) Co. Lit. 7. (e) Jf a Biſhop makes a Leaſe ko; Years to the Ring, and 
301. 4. S. P. bekoze Enrolment of the Leaſe the Dean and Chapter confirms it, 
and affer the Leale is enrolled: This is a good Confirmation, 
tho? the Leaſe was not in eſſe at the Time of the Confirmation, 
. fo2 this is bub an Aſſent, which map as well be bekoze the 
(f) Lane 31, Leaſe ag after. Trin. 8 Jac. Scaccario. (f) Sir Edw. Dimmock s 


35, 60, &c. 
S. C. adjut g Caſe, 


Id. 


— _ 8 1 811 1 — — — — * it. 8 1 


(I) By the Biſhop, Dean and Chapter. 
What ſhall be ſaid a good Confirmation. 


-- i; SR RN Cartarum, M. 8 Part. 46. Neleaſe of the Bi- 
chop of London, ex aſſenſu & conſenſu Decani & to- 


() Con- 


tius Capituli. 4 3 


_— 
—_— 


1 


Confirmation. 


(K Confirmation of the Grant of the 
Dean. 


What ſhall be a good Confirmation. 


I. 17 a Dean leaſes anp of his Poſſeſſions, of which he is 
ſole ſeized, with the Aſſent of the Chapter: This is a 

good Confirmation, becauſe the Dean only had the Eſtate. D. 
29 H. 8. 40. b. 72. and the Wꝛit de fine aſſenſu Capiculi will p2ove, 
that there needs but one Aſſent. 

2. (a) Jf a Dean is ſole ſeized, and not with the Chapter, of 
certain Poſſeſſons, and leaſes it by ſuch Woz2ds in the Dred, 
quod Decanus ex aſſenſu totius Capituli dimiſu, and the Seal of the 
Chapter is annexed to the Deed : This isa good Confirmation, 
fo2 it is a good Aſſent. D. 29 H. 8. 40. b. 72. | 

z. (b) So if an Abbot leaſes with the Aſſent of the Covent, 
and anneres their Seal to the Deed: This is a good Confir- (b) 8 * 
mation, becauſe the Abbot hath all the Eſtate, and there re- 1 10 y 


f uſtices, 
quires only the Aſſent ok the Covent which paſſes nothing. D. — 1 55 
29 H. 8. 40. 72. the Monks 


and Friers 
being dead Perſons in Law, cannot be Parties to the Leaſe, 1 Rol. Abr. 480. PI. 1. S. P. and vide 
Fitz. Abbey 11. Dett. 35 Dyer 106. Pl. 21. 


4. (a) If a Dean and Chapter are jointly ſeized, and the Dean (z) 4 Leon. 
leaſes with the Aſſent of the Chapter, and anneres the Scal of like Point, 
the Chapter to the Deed : This is void, and ſhall not bind the T 50 J * 
Chapter, becauſe thep have an Eſtate in them, as well as the gad 3 
Dean hath in him, and map make a Gzant. D. 29 H. 8. 40. b. And vide Br. 
72. Paſch. to Jac. B. between Tomlinſon and Croke, agreed. 


Corporations. 

5. The Dean of Wells map paſs his Poſſeſſions with the Aſſent 66. 
of the Chapter, without any Confirmation of the Biſhop ; and 
after, this Deanerp is ſurrendered and diſſolved, and this Diſ- 
ſolution confirmed bp Parliament, and a new Deanerp erected 
bp the Ac, and the Nomination bp Letters Patents of the 
new Dean and his Succeſſo2s given to the Ring and his Suc- 
ceſſo?s : And it is enacted alſo, That the new Dean, and his 
Ducceſſozs, may grant, demife, and depart with their Poſſcl- 
lions, in the lame Manner and Fozm ag the ancient Deans 
might and uſed to do. In this caſe, there needs no Confirmation 
krom the Biſhop, of the Gzant made by the new Dean, becauſe 
his Confirmation was not neceſſary to the Gzants of the old 
Dean; no is the Confirmation of the King of the Gzant of the 
new Dean wanting, becauſe this is not a meer Donative, but 


is made of the ſame Nature as the old Dean was. D. 10 Eliz. 
273. 37. per Curiam, 


(I) Con- 


* 4 . © * my” N . : - 1 1 * 4 — * th, _— xz 4 
-wm / . #@. & — * * . = by 


— ——— ——_— 


13 Confirmation. 


— 


(L) Confirmation by Parſon, Patron, 
N and Ordinary. 


What ſhall be ſaid ſufficient. 


(a) Cro. Eliz. I. Ff the Biſhop of Sarum be Patron of the Church Pꝛeſenta⸗ 
587. S. P up- tive of S. which lies within his Dioceſs, and this is the 
on the ſame Body of a Pꝛebend in the Church of Sarum ; and the Biſhop of 
rr Sarum is Patron alſo of the Church of D. which is alſo Pꝛelenta⸗ 
28 Bei. tive, and this lies in the Dioceſs of the Biſhop of Winton; and 
dence ; and After the Church of D. is annexed and united lawfully, by the 
oph. ſaid, Aſſent of the Biſhops, Deans and Chapters of both Dioceſſes, 
bat in his to the Pꝛebend of S. and after the Biſhop of Sarum collates J. 8. 
Time it bad to the kald Pꝛebend, which now by the Union conſiſts of both 
great Que. Churches, and inſtals him in the Cathedzal Church of Sacum ; 
ſtion, dut in and after the Pzcbendary makes a Leale foz Years befoze the 
ewo or threes Statute of the 13 Eliz. and not warrantable by the Statute of 
8 the 32 H. 8. and this is confirmed by the Biſhop, Dean and 
Clved:. Ang Chapter of Sarum, and not by the Biſhop of Winton: Yet this is 
vide the Caſe A good Confirmation, fo; bp the Union, the Biſhop of Winton hath 
of Gie add Annered it to the Pꝛebend of S. and fo hath ouſted himſelf of his 
Bider. 1 Sid. Power of Confirmation as Ozdinatp; foz after the Union, the 
75-1 Keb.280. Mꝛebendarp is inveſted in both Churches by his Inſtalment, 
without anp other Pꝛeſentation, Admiſion, inſtitution, oz Jn- 
duction, in the Church of D. oz S. Paſch. 10 Jac. B. R. between 
Leigh and Hellier, reſolved, per Curiam, upon Evidence upon a 
Trpal at Bar fo2 Part of the Poſſeſſions of the Church of Husband- 
Tarrant in the County of Southampton, which was annered to the 
Pꝛebend of Burbage in the County of Wilts, this being a Pꝛebend 
in the Cathed2al Church of Sarum. 

2. If a Parſon makes a Leaſe, and it is after confirmed by a ſucceed- 
ing Biſhop and ſucceeding Patron, neither of them being Biſhop or 
Patron when the Leaſe was made: This is a good Confirmation. 

Trin. 2 Car. Sir Robert Baniſters Cale, Cro. Car. 38. adjudged. 


(M) Confirmation by the Patron and 
Ordinary. 


Patron. 
Who ſhall be ſufficient to make it. 


1. FF a Dean and Chapter are Patron, a Confirmation by the 

P2elident o: Commiſſarp (who is a (a) Depntp) ig not 

(a) A . good without the Confirmation of the Dean, becauſe the Pzeſt⸗ 

co mo dent can do nothing to charge the Chureh. (b) 11 H. 4. 84. b. 
3 Davis 1. (c) 48. b. | 


x Im. * 83 . 2 . 
22 5 Corporation 17. 8. . Br. Dean and Chapter 5. 8 > (c) This 18 miſprinted in the- 


Ociginal as here, and ſhould be Davis 47. b. which vid, Palm 462. cited con. and vid, Palm 479. 


H (00 Tf a Biſhop be Patron of a P:ebendary, and he con- 
2 b SP. firms a Leaſe made by the P2ebend : This is not good —_— 


3 ; 


— 


Confirmation. 137 
the Confirmation of the Dean and Chapter, (e) foz this Patro- (e) Sccus, 
nage is Part of the Poſſellions of the Biſhopzick, of which he where the Bi. 
cannot bind his Succeſſoz without the Dean and Chapter. P. & 7 not 
Tr. 15 Jac. B R. between (f) Smith and Bowles; This was ſo . 


Lit. 300. b. 
agreed. S. P. 


, (f) Poſt 139. 
PI. 1, 2. S. C. 3 Bulf. 290. S. C. but ſeems con, for the Confirmation being by the Archbiſhop Pa- 


tron, without the Dean and Chapter, it was held good, per totam Curiam ; but Note, It does not 


appear by the Caſe, whether the Archbiſhop was living or not. Cro. Jac, 458. S. C. but S. P. does 
not appear. 


z. But it ſeems that ſuch a Confirmation made by the Bi⸗ 
chop wall bind the Biſhop himſelf during his Time, and all 
thoſe who come under him; fo2 the Confirmation of the Dean 
and Chapter, is requiſite, that the Biſhop map not p2ejudice his 


Succeſſoz. Paſch. & Trin. 15 Jac. (g) Smith and Bowles; it was ) pon 139. 
a Queſtion. Pl. 1, 2. S. C. 


3 Bulſ. 290. 
$. C. and the Confirmation held good, tho' it doth not appear whether the Biſhop was living or nar. 


Cco. Jac. 358. S. C. but S. P. does not appear. 


4. If A. Parſon of B. is Patron of the Church of C. as belonging to 
his Church of B. and preſents D. who by the Aſſent of A. and of the 
Ordinary, grants a Rent- Charge out of the Glebe: This is not good 
without the Aſſent of the Patron of A. Co. Lit. 300. b. 


— 


N) Who in Reſpect of his Eſtate. 


1. II Baron and Feme are Patrons in the Night of the Feme ; 

if they confirm by Decd the Leaſe of the Parſon, this is 
not good againſt the Feme and her Heirs, but only during 
Coverture, koz the Deed of the Feme ig void: Vide fo? this, 
D. 3, 4 Ma. 133.1, 

2. (a) Jf Tenant in Tail of an Advowſon confirms a Leafe FO 
made by the Parſon : This ſhall not bind the Pzeſentee of the ——w- 
Iſſue after the Death of the Confirmo2, but he ſhall avoid it. 

My Reports. 14 Jac. (b) Maund againſt French. ; 


(a) Lit. SeQ. 
528. Co. Lit. 
zoo. b. S. P. (b) 1 Rol. Rep 361. S. C. and 8. P. by Two Judges. 2 Rol. Rep. 9. S. C. 
adjoznatur. Poph. 94, 95. S. C. adjudged, for the Confirmation ſhall bind only according to the 
Eſtate of the Patron that makes it; and vide 1 Leon. 234. | | 


z. Jf the Chaplain of a Chanterp oz Free Chapel, which is 
a Donative, makes a Leaſe fo2 Years befoze the 32 H. 8. and 
the Patron of the Chapel being ſeized of the Patronage in Tail, 
confirms it: This ſhall not bind the Chaplain of the Jſſue. 
D 8 El. 252. 95. admit: But there the Queſtion was, the Pa- 
cronage came t9 the King by the Stacute of Chanteries, (c) fa- (c) Ia the 
ving the Leaſes and Jntereſts of all other, except the Patrong Orignal, tis 
and Dono2s, and their Yeirs; and pet it was held the King Devant a- 
ould avoid it; but aftcr it appeared, that the Dono? had levicd ſcune done 


a Fine after the Confirmation, bp which the Iſſue was barred AP. xd 
co avoid it, and then the Ring might not avoid it. Heirs ex⸗ 


on cept, and fo 
ſcems miſprinted; and therefore vide the Caſe at large in Dyer. 


4. If the Jncumbent of an Uſurper makes a Gant, and this 
is confirmed by the Ulurper and O2dinarp; and after in a 
Quare impedit the true * retovers, and removes the In⸗ 


m cumbent: of 


: 
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(4) Br. Non tumbent: The Gzant by this is dekcated, becauſe here was ne: 
eſt factum 3 yer anp Herſon and Patron in Right. (d) 9 Hen. 6. 33. 


S. C. | 29. . 
(e) It A. be ſeized ok an Advowſon in Fce, Which is full 
2 a __ B the Incumbent, and after A. grants the next Avoidance 


Dyer 72. Pl. 5. to C. and after B. grants a Leaſe of the Keaozy fo2 Years, and 

S.P.adjudged. this is confirmed by A. and the Ozdinarp befoze the Starute of 

2 7. 5 13 Eliz. and after B. dies, and C. pꝛeſents E. who is Juſtitu- 

judges 0 ted and Jnducted, and enters into the Kecozpy, and akter dies, 

8. 2 §. P.and and A. pꝛeſents F. who is Inſtituted and Jnduced, E. hal! 

vid. Dyer 33. hold this Church diſcharg'd of the Leaſe, becauſe this Leaſe was 

Moor 67. a. ftotallp avoided by the Entrp of E. who came in by the Pzeſcn- 

1 Leon. 235+ tation of C. which was not ſubject to the Confirmation of A. the 

atron in Fee, fo2 E. bp his Inſtitution and Induction was 

eized of the Fee in the Night of his Church, as fullp as ann 

(f) Cro. Car. could be. Paſch. 16 Car. B. R. between (f) Sir Edmund Plow. 

$82. S. C. den and Oldfield, adjudged, per totam Curiam, In a Writ of Erro: 

- _— upon ſuch Judgment in Banco, upon a ſpecial Verdi fo? Land, 

C. adjudged. Parcel of the Kectozp of Aſſam in the County of Southampton. In. 

tratur in B. R. Mich. 15 Car. Rot. 86. and the Judgment aftrmed 
attozdinglp. 

6. If a Feme Covert and two others are Copartners and Patrons of an 

Advowſon, and the Baron and Feme and two others join with the Parſon 

and Ordinary in a Leaſe, and the Parſon dies, and the Biſhop collates 

by Lapſe, &c. The Confirmation as to the Feme Covert is void, and the 

Aſſent of the others being in a Matter of Intereſt ſhall not bind her. 

(g) N. Dyer Mich. 32 & 33 Eliz. (g Lancaſter and Lucas. 1 Leon. 231, 232. adjcrnatur, 


72. b. Mar- a 
gine, S. C. cited to have been adjudgrd, That this Leaſe was well confirmed, and that the Col- 


latee ſhould not avoid it. 


(O) Confirmation by the Patron and 
Ordinary. 


| What A. 
(20 Rol. Abr. 1. (a) Ff an Abbot makes a Deed by ſuch Wozds, Sciant Pre- 
478. Pl. 3. ſentes me Abbatem, of ſuch a Place, ex aſſenſu Conventus 


S. P. dediſſe, 02 dimiſiſſe: This is good, tho the Coveut did not grant 
0 22 but aſſent. (b) 14 H. 6. * * N g 
&:) Co. Lic. 2. (e) It the Patron and Oꝛdinarp give Licence [by Deed, 
300. b. S. P. (d) as it ſeems to be intended] to the Parſon, to grant an 
(4) Such Aſ- Annuity, &c. This is a ſuffictent Confirmation bp them, 7 H. 4. 
ſent cannot 16, the Parſon granting it accozdingly. 

__ 3. (e) Lit. 144. It the Parſon grants a Rent with the Aſſent 
Brid. 94. ok the Patron and Ozdinarp, this is a good Confirmation, 


ad judged. 
(e \ Lond. 11. S. P. by two Juſtices, arguend. for the Parſon is the principal Grantor, and the 
others have not any expreſs Intereſt in the Land charged. Hob. 7. 


(f) A prece- 4. Af the Confirmation be made and delivered (f) befoze the 
dent License Gzant of the Parſon: This is no good Confirmation, tho? the 
To grant, s Gzant be after made by the Parſon. (g) 8 H. 6. 6. Vide Trin. 


(h) 8 Jac. Scaccario. 


tion. Co. Lit. | 
300. b.——So by a Dean and Chapter in caſe of a Grant by a Biſhop. Ow. 33. (g) Br. Faits 28. S. C 
(b) Lan, 31. 36, 60, &c. | 


4 5. So 


li. ett. 
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5. So in this Caſe, if after the Gꝛant the Confirmation be de- 
livercd again, pet it is no good Confirmation, becauſe by the 
firſt Deliverp it is a Deed; and this (ſecond Delivery will not (i) Brid 
amount to an Aſſcnt, becauſe the Aſſent (i) ought to be by Decd, adjudged. * 
Contra, (Kk) 8H. 6. 6. b. betaule the firſt Delivery was void. (kx) Br. Fairs 
6. () It the Patron accepts a Leaſe fo2 Years from the Par- 28.8. C. 
ſon : This is not any Confirmation by the Patron. Co. 5. New- 2 
comen 15. admit. ol. 481. 


CY IL 
(1) So if the 
firmation, for 
adjudged, 


Patron under ſuch Leaſe receives the Profits for the Uſe of his Son; This is no Con 
altho' the Aſſent of the Patron is ſufficient, yet it ought to be by Deed. Bridg. 94. 


7. (m) But if the Patron after Acceptance grants it over; (m) Co. Lic. 
This is a good Confirmation. Co. 5. Newcomen 15. My Reports, 392. 4. 
14 Jac. (n) Maund againſt French. (ah + Rel. © 
Rep. 261. 


8. C. and S. P. by two Judges. 2 Rol. Rep. 8. 9. S. C. adfoznatur, Poph. 92, 93. Kc. S. C. and 
S. P. admitted. 


— www 


(P) Confirmation by the Biſhop and 
Chapter. 


In what Caſes it is requiſite. 


1. (a) FF a Pzebend oz Parſon leaſes 2 of his P2eben- (a) Co. Lit. 
dary oz Parſonage, and the Biſhop who is Patron 300. S. P. 
confirms it; pet this ſhall not bind the Succeſſoz Biſhop with- 
out the Confirmation of the Dean and Chapter, becauſe the 
Patronage is Parcel of the Poſſeſſions of the Biſhopzick. P. & 
Tr. 15 Jac. B. R. between (b) Smith and Bowles, agreed by the (b) Ante 136. 
Counſel at the Bar, 33 H. 8. Brook Leaſes Placito 64. D. 19 Eliz. Pl. 2. S. C. 
357. admitted. x, 2 a. 106. admitted. D. 5 Eliz. 221. 18. Com. m_ 2 
528. pleaded; ſo per 33 H. 8. Brook Confirmation 21. 30. — _ 
2. But this ſhall bind the Biſhop, and all thoſe Pzebends 
who come under him. Paſch. & Trin. 15 Jac. B. R. between (c) Smith (e) Ante 136. 
and Bowles, clearlp held by the better Opinion, becauſe the Pl. 2. S. C. 
Confirmation of the Dean is required only, fo2 that the Pol⸗ _— 
ſcſions ſhall not be aliened in Pꝛejudice ok the Succeſſo2. ; 
D. 19 Eliz. 357 2. there. 
3. (d) Jf a Pzebend leaſes fo2 Pears, and the Dean and (4) 2 And. 
Chapter confirms it without the Biſhop: This ſhall not bind 167. S8 P. 


the Hucteſſoz, becauſe the Biſhop is (e) Patron and Oz2dinary (e) i: i; Pa. 
thereof, D. 36 H. 8. 61. Quære. | a 4 83 


he Preb 
becauſe their Poſſeſſions are derive d from him. 8 


3 Co. 75. b. Cro. Eliz. 79, 


Q) con- 


* 
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(Q ) Confirmation by the Biſhop, Dean 
and Chapter. 


In what Caſes it is neceſlary. 


——— ME. 


1. IF an Appꝛopziation be made to an Abbot, Patron of the 

Church, by the Aſſent of the King and Biſhop : This 15 
ſufficient without the Confirmation of the Dean and Chapter, 
and this ſhall bind the Succeſſo2 Biſhop ; fo2 the Biſhop gives 
nothing by his Aſſent, no2 hath any Kitght as Patron, but 
only ag Ozdinarp. Contra 46 Aſſ. 4. Brooke, Dean and Chapte: 
18 


2. Ik a Parſon grants a Kent, the Confirmation of the Pa 
tron and Biſhop is ſufficicut without the Dean and Chapter, 
and ſhall be good againſt the Succeſſo2 Biſhop; fo2 he makes 
this Confirmation but as O2dinary, and the Biſhop only is 
compleat Ozdinary. Ergo. 


(R) Confirmations of Grants of Dona- 
tIves. 


(% Co. Lit. —9 G2ants made by Donatives ought to be confirmed 
301, 2. b. by the Patrons of them, oz othcrways thep are not 
good againſt their Succeſſo2s. D. 10 Eliz 273. 
2. The Dean of Wells was ſurrendered and diſſolved, and this 
Diſſolution confirmed by Parliament, and a new Dean ereced 
by the Act; and the Nomination of the nem Dean and his Suc- 
ceſſo2s by Letters Patents given to the King and his Suc- 
ceſſozs : And it is further enacted, That they ſhall paſs their 
ALA Poſſeſtions in the fame manner as the ancient Deans might, the 
„Fol. 482, new Dean map * grant his Poſſeſſions as the old Dean might 
with the Aﬀent of the Chapter, without the Confirmation of the 
King, tho' he comes in by the Letters Patents of the King, 
loꝛ the ſpecial Woꝛds of the Statute. D. 10 Eliz. 273. 37. 


—— 


(S) Who may Confirm in Reſpect of 
lis Eſtate. 


(2) The Dif. 1. N can confirm, unleſs he hath a (a) Right at the Time. 
ſ-iſce con- (b) 19 Hl. 6. 62. 


firms the 
Rent, &c, granted by the Diſſeiſor, &c. becauſe he had a Power to defeat the Rent. Kelw. 103. 
1 Co. 147. a, (b) Br. Confirmation 10. S. C. 


2. Ik Tenant in Tail ok an Advowſon and his Son and 

Heir Apparent join in a Gzant of the next Avoidance, and af- 

(e) Vet bid. ter Tenant in Tail dies, (c) his Son ſhall avoid it, fo2 this 
2 Inſt. 66 b. 


where the Heir Apparent joined with his Anceſtor in an Alienation without Licence, and therefore 
ſhould not avoid it. 
4 | | can 


* *** ä 
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can be no Confirmation by him, (d) in as much as he hath 
nothing in it at the time of the Gzant. M. 12 Jac. B between 
(e) Wirell and Scroope, Plaintiffs, and Eubank and Topſon, De- 
fendants, adjudged. | 

3. If A. grants a Rent-Charge (f) out of his Land to B. for Life, 
and after A. confirms the Eſtate of B. in the ſaid Rent, to hold in Fee- 
Tail or Fee-Simple: This Confirmation is void, as to enlarge his 
Eſtate, becauſe he that confirmeth hath no Reverſion in the Rent. Lit 
Sect. 548. Co. Lit. 308. a. 
Clauſe of Diſtreſs, this amounts to a new Grant. 


4. (g) If Baron and Feme are Tenants in ſpecial Tail, Remainder 
to the Baron and his Heirs, and the Baron levies a Fine with Procla- 
mations to the Uſe of J. S. and his Heirs, and dies, and the Wife en- 
ters; and J. S. reciting the Gift in Tail, and that the Wife was ſeiſed 
in Tail by force thereof, confirms her Eſtate, (h) Habend to her and 
the Heirs of the Body of her lace Husband and ſelf, &. the Confir- 


mation is void, C. nibil peratur. Peaſch. 10 Fac. (i) Beamont's Caſe. 
Co. 138, Cc. adjudged. 


Eſtate deſcendable to the JCue, but the Caſe was ended by Compoſition. 
with the Repozt in Cro. and vide March 1 46. 


new Eſtate⸗Tail extracted out of the Keverfton, Cro. Car. 478. 


—_— ©. 


hm —— 


— 


(TJ) Confirmation by Way of En- 
largement. 


Who may Confirm in Reſpect of his Eſtate. 


I. £ that hath but a (a) Bight in Neverſton cannot enlarge 
the Eſtate of the Teſſce. 3 H. 4. 10. 


iſle qui confirmat fit in polleſſione Bei vel juris unde fieri debet confirmatio, &c. Co. 


2. If the Diſſeiſee and a Stranger diſſeiſe the Heir of the Diſſeiſor, 
and the Diſſeiſee confirms the Eſtate of his Companion: This ſhall not 
extinguiſh his Right that was ſuſpended. Co. Lit. 298. b. 

3. So if the Grantee of a Rent-Charge and a Stranger diſſeiſe 
the Tenant of a Land, and the Grantee confirms the Eftate of his 
Companion, and the Tenant of the Land re-enters, the Rent is revived, 


for _ Confirmation extended not to the Rent ſuſpended. Co. Lit. 
298. b. 


i 


—— 


ä A — 


— 8 — 


— 


(U) To whom it may be. 


r. A Confirmation to Leſſee (a) fo: Life, and a Stranger, to 
have koz their Lives, is void; fo2 there is no P2ivity. 
Contra, 18 E. 3. 18 b. admit. | 


15. 


Nn 


3. An 


But if the Deed of Confirmation contains a 


N. Ben. 


2. If a Diſſeiſor leaſes for Years to begin at a Day to come, and the 
Diſſeiſee confirms the Eſtate of the Leſſee: This is void, becauſe he 


hath but intereſſe Termini, and no Eſtate in him upon which the Confir- 
mation may enure. Co. Lit. 296. b. 


(d) Bridg. 96. 
(c) Hob. 45. 
S.C.adjudg'd. 
!Brownl 165. 
S. C.adjudg'd. 
(f) Secus, 

If he grants 
a Bent in 

eſſe. Co. Lit. 


1 Baker and 
lis, S P. 
con. Cro Car. 
476. by Croke 
and Jones, 
contra Berk» 
ly; and that 
the Confir- 
mation crea- 
ted a new 


1 Jon. 393, 394. agrees 
(h) By the Habend' the Tenements there is a 


(1) Hob. 8. CG cited. 


(a) Non vas 
let Confirs- 
matio nift 
Lit. 295. b. 


(a) Secus if 
for Years, 
Palm 31. and 
vide 3 Leon. 


199. Pl. 237. 


tat Da” Ir] 


« 
— hs * 4 — W/ — 


—_— 


I42 Confirmation. 


z. An Alien purchaſed Lands in Fee, and the Queen confirmed them 
(b) 4 Leon. to the Alien, &c. (b) Mich. 29 Eliz. 1 Leon. 47. dubitatur Whether 
82. S. C. du⸗ the Confirmation ſhould bind the Queen; and it was objected, Tha: 


tatur. N 1 
Genta gc. the Eſtate of an Alien is ſo weak, that a Confirmation cannot enure 


dubitatur. upon it. 


By which it | 
appears, the Queen made him a Denizen, and confirmed his Eſtate. 


(X) What Conveyance ſhall enure to 
a Confirmation. 


| I, 17 a Man makes a Charter of Feoffment to a Mau who is 
(a) So if 4 ſeized of the (a) Freehold, by theſe Wozds, (b) Dedi con- 
Charter of ceſſi & confirmavi, &c. This ſhall enure by Way of Confirmation, 


made br (c) 19 H. 6.45. 


theſe Words ; | | 
to Leſſee for Years. Goulſ. 25, —So if J. S. be Tenant at Will, and the Leſſor grants and demiſes 


to J. S. for Life. 3 Leon. 15. Dyer 269. Pl. 20 N. Benl. 199. Pl. 237. — For where a Man is in 
Poſſeſſion, the Words, Grant, &c. enure by way of Confirmation, Cro, Jac. 127. And vid. 2 Leon. 
192. 3 Leon. 128. Ow, 1. (b) The Words dedi or conceſſi will amount to a Grant, Feoffinent, 
Leaſe, Releaſe, Confirmation, Surrender, & Co. Lit. 3or. b. —But the Word confirmavi will nor 
amount to a Grant, &c. becauſe this is a proper and peculiar Conveyance, and deſtined to a particular 
End. Co. Lit. 301. b. (c) Br. Confirmation 9. Fitz. Confirmation 2. 


2, Ik there be Leſſee fo2 Years, the Cieverſion fo) Life, the Cic- 
verſion in Fee, and he in the Reverſion in Fee makes a Charter of 
Feoffmcnt in Fee and Livery to Leſſce fo: Years, admitting this 
to be void fo2 the mean Eſtate fo2 Life, this ſhall enure by Won 
of Confirmation to the Leſſee to enlarge his Eſtate. M. 4% 41 Eliz. 

(4) Ow. 66. B. R. between (d) Knotsford and Eedes, per Curiam. 


ſeems to be 


the ſame Caſe ; but ſaid, that it was adjudged that by the Feoffment Mihil operatur, 


3. Ik there be Tenant in Tail, the Nemainder in Fee, and 

Tenant in Tail grants a ent in Fee to him in the Kemainder; 

and aftcr he in the Remainder grants over redditum Prædictum: 

This ſhall be a Confirmation of the Kent, ſo that the Gemamdet 

ſhall be charged with it akter the Death of Tenant in Tail with⸗ 

(%) Cro. Jac, Out Iſſue. M. 15 Jac. B. R. between (e) Dutton and Ingham. Jt 
426. 8. C. wag a Queſtton, fo: Houghton inclined that it ſhould not be a Con- 
end S. P. ap. firmation, but Mountague inclincd the Contra, and the others did 


5 NS: not ſpeak to it upon their laſt Argument, 


and S. P. per Mountague. 


4. If 4. leaſes to B. for Years, and after 4. by his Deed, voluit quod 
haberet & teneret terram pro termino vitæ ſue : This is a good Confirmation 
tor Life by the Wprd wolo. Co, Lit. 301. b. 


4 (Y) In 


—_—_— 
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(Y) In what Caſes it ſhall be good. "5. 


wu WW  *%Rd 


Confirmation of a void (a) Thing, (% U. 4. takes 


. the Villein in 
1. JF a Man be attainted of Treaſon, and the King reverſes it 879 of .. 

I by his Letters Patents: This is void, bccaule he cannot o be his, and 
do it without a Legal Pꝛocceding; and after, the Parliament B. confirms 
reciting the Patent, ratifies, confirms, and appꝛoves it, and to A. the E- 
that ye ſhall be reſtozed to his Land, &c. This Ac of Parlia⸗ or . 
ment is a ſufficient teverſal of the Judgment, becauſe it recites 9 
the Patent, and ſo gives Life to the Patent which was void. Confirmetion 
(b) 29 E. 3. 25 adjudged. 


is void, for 
A. wss not 


poſſeſſed of him as his Villein. Lit. Scct. 541. Co. Lit. 306. b. Hob. 99. For of the Pcrfon of a Man 
there can be no Poſſeſſion without a Right. (b) Firz. Grant 100. S. C. 


(Z) Every Confirmation ought to en- 
ure upon a Thing zz eſſe. 


1. IF a Biſhop collates to a Pꝛebendary, and dies befoze Jn- 

dution, and aftcr the ing befoze Inducion confirms to 
him fo2 his Life : Yet this 1s not good, becauſe he hath not any 
Po ſeſſion upon which the Confirmation map enure at the time of 


the Confirmation,” (a) 11 H. 4. 7. Com. 528. b. (a) Br. Con- 
firmation 7.5. 


3 Fitz. 5. S. C. 


(A) A Confirmation (a) ſhall not en- G har 
large an Eſtate. 5 


I. FF Leſſee fo: Life grants a Hent to another fo2 his Life, and 
| the Leſſo2 confirms it: This ſhall make the Kent good ko: 
the Life of the Gzantee, tho' befoze by Limitation of Law it ought 
to have determined bp the Death of the Lefſec. (b) 45 AM. 13. (b) Br. Con- 
g firmati 16. 
. EN 7 


2. (c) So ik Leſſee ko: Life grants a nent (d) in Fee to ano- (e) Co. Lit. 
ther, and he in the ficverſion confirms it: This is a good inde⸗ 301. 2 S. P. 
feaſtble Kent in Fee. 1 Co. 147. b. 
| (d) Bur if he 
grants a Rent to another, and his Heirs, during the Life of the Grantor, and the Leſſor confirms the 
Grant, yet it ſhall determine by the Death of che Leſſee for Life. 1 Co. 147. b. 


3- Ik Leſſee fo2 Life grants a Lent koz Life oz in Fce to ano- 


ther, and afcer ſurrenders to him in the Kieverſion, and after he 
confirms it: This 


Aſſ. 38. per Wilby. 


hath made che Rent indekealble. (e) 26 (f) br. Con- 


firmation 15. 
S. C. Br. Grant 73. S. C. 


Con⸗ 


Confirmation. 


Confirmation. 


Foz Part of the Lands o2 Crates, 


I. F a Diſſeiſee makes a Confirmation to the Diſſeiſor in Tail, ©; 
1 for any particular Eſtate : This is a good Confirmation for ever, 
for the Diſſeiſee had a Fee-Simple, and the Confirmation can. 
not make a Fraction of his Eſtate, ſo as to extend to Part of it only, 

Co. Lit. 296. b. | | Sa 
(a) 5 Co.81 2. (a) So if the Diſſeiſor makes a (b) Gift in Tail, and the Diſſeiſee 
b.S.P * confirms the Eſtate of the Donee for the Life of the Donee only, the 


C) But if he Confirmation enures to the whole Eſtate. Co. Lit. 296. b. 

a 

Leaſe foz Pears, the Diſſeiſee map conſtrm it foz Part of the Lands, oz Part of the Term, 
5 Co. 81. b. Co. Lit. 297. 


3. If a Feme Covert, and two others, are Patrons of an Advowſon, 
and the Baron and Feme and two others join with the Parſon and Or- 
dinary in a Leaſe; and the Parſon dies, and the Biſhop collates by 
Lapſe, &c. the Succeſſor may avoid the whole Leaſe, and not in Part 
only; for the Leaſe is one entire AR, and cannot be avoided in Part, 

(c) N. Dyer and ſtand for the Reſidue. Mich. 32 & 33 Eliz. between (c) Lancaſter 


72. 5 and Lucas. 1 Leon. 231, 232. adjornarur. 
gine. S. C. 
- -— Fe been adjudged, That the Leaſe was well confirmed, and that the Collatee ſhould not 
avoid it. 


4 A Prebend temp. H. 8. made a Leaſe for 70 Years, and the Biſhop 

Patron of the Prebendary, and the Dean and Chapter, by ſeveral In- 

ſtruments under their Common _ 2 the ſaid 1 confirmed 
(d) Dyer 338. (d) Dimiſſionem præd in forma pred fa Pro termino 51 Years, & non 
b. N. Beal. tra. Paſch. 37 Eliz. between (e) Beresford and Ford. 5 Co. 87. 2. It 


238. Pl. 265 


le) 1And. 47. Was adjudged, That the Confirmation extended to the intire Term; for 

S. C. adjud. when the Biſhop, Dean and Chapter, reciting the Demiſe for 70 Years, 

ged. Cro. had confirmed dimiſſionem præd in forma præd, theſe Words, pro termino 

Eliz. 447- Fr annorum & non amplius came too late, and it was repugnant to con- 

704 * C. ad. firm dimiſſionem pred” tor 51 Years. 

IT 5. But if the Biſhop, Dean and Chapter, had recited the Leaſe, and 
confirmed the Land to the Leſſee for 51 Years: This would have been 
well enough, for then there would have been no Repugnancy. Paſcb. 
37 Eliz. 5 Co. 18. a. per Curiam. 

(f) Co. Lie. 6. (f) So they might have confirmed the Leaſe as to Part of the 

198, a. S. P. Land only. Paſch. 37 Eliz. J Co. 81. b. per Curiam. 

7. But if a Prebend had leaſed for Life, made a Gift in Tail or Feoff- 
ment in Fee, Confirmation for an Hour had been good for ever, for 
the Freehold and Inheritance are intire. 5 Co. 8r, b. per Curiam. 


— — 
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The (a) Effect thereof. Ca) At S's 
That what 
1. T F a Diſſeiſor leaſes to A. for Life, Remainder to B. in Fee, and g, vetrat 


the Diſſeiſee (b) confirms the Eſtate of 4. This ſhall not enure 83 
to B. Co. Lit. 297. a. "lies 


| by mp Lon- 
firmation. Co. Lit. 300. a, (b) But if Tenant in Tail makes a Leaſe fo2 Lie, the Remainder in 


Fee, rendzing Kent, and dies, and the Jſſue in Tail accepts the Kent from the Tenant foz Life ; 
This confirms both Efates. Jeffry and Coir. Cro. Eliz. 252, 253. adjudged. 1 Leon. 243. So ik 


Tenant in Tail leaſes ts two, and the Illue in Tail accepts the Kent from one of them; and ſaith, 
he will accept him only foz his Tenant ; yet it is a Confirmation to both. Cro. Eliz. 253. 


2. (c) But if he had confirmed the Eſtate of B. he ſhould not have (e) So if the 


enter'd upon A. for the Remainder of B. depends upon the Eſtate of 4. oe wen 
Co. Lit. 297. a. Life 2 


3 Px. ving the Be⸗ 
verſion to himſelf, and the Diſleiſee confirms the Eſtate of the Diſleiſoz, he ſhall not enter upon 


the Tenant foꝛ Life; foz he cannot avoid the Eſtate of the Leſſee foz Life, but he muſt avoid the 
Eſtate of the LeCoz2 alſo, which he cannot againſt his own Tonfirmation, Co. Lit 298. a 302. a. 


3. So if a Diſſeiſor makes a Gift in Tail to 4. Remainder to the right 
Heirs of A. if the Diſſeiſee confirms the Eſtate-Tail, it ſhall not extend 
to the Fee-Simple. Co. Lit. 297. a. 
. But if the Diſſeiſor makes a Leaſe for Life to A. and B. and the 
Diſſeiſee confirms the Eſtate of A. B. ſhall take Advantage thereof, 
(d) for the Eſtate of A. was joint with B. Co. Lit. 297. b. (d) So if 


: there be two 
Diſſeiſozs, and the Diſleiſee confirms the Eſtate of one without more ſaying, Co. Lit 298. 3. 


But if he confirms the Eſtate of one in the Lands to have and to hold the Lands, o2 the Night 


of the Difſeifee to him and his Meirs, he ſhall hold out the other. Co. Lit. 298. a. and vide 
Co, Lit. 298. b. 


5. So if a Diſſeifor enfeoffs A. and B. and the Heirs of B. and the 
Diſſeiſee confirms the Eſtate of B. for his Life: This ſhall not only ex- 
tend to A. but to the whole Fee-Simple, becauſe to many Purpoſes B. 
had the Fee in him, and the Confirmation ſhall be taken moſt ſtrongly 
againſt him thac makes it. Co. Lit. 297. b. | 
6. If a Feme Leſſee (e) for Life marries, and the Leſſor confirms the (e) Secus if 
Eſtate of the Husband and Wife to hold for their Two Lives, che Eluſ- foz Pears, 


band holdeth only in Right of his Wife for her Life, but ſhall take a Re- f22 then by 


mainder for his Life. Co. Lit. 299. a. 1 


would be dzowned, and the Musband and Wife Jointenants foz their Lives. N a; 

7. So if the Leſſor confirms the Eſtate of the Husband and Wife, to 
hold the Land to them Two and their Heirs, they are Jointenants of 
the Fee-Simple, and the Husband ſeized in the Right of his Wife for her 
Life. Co. Lit. 299. b. | 

8. If there be two Tenants in Common for Life, and the Leſſor con- 
firms their Eſtate to hold to them and their Heirs, they are Tenants in 
Common of the Inheritance; for regularly the Confirmation ſhall enure 
8 * Quality and Nature of the Eſtate that it enlarges. 

o. Lit. 299. b. 

9. If Lands are given to two Men and the Heirs of their Body, and 

the Donor confirms their Eſtates in the Land to hold the Land to them 


Two and their Heirs, whether they ſhall be Jointenants or Tenants in 
Common of the Fee. Co. Lit. 299. b. dubitatur. 


Oo 10. (f) If 


in. — — 
_ —— — - TT «ĩ—! ñ ——0 ——— — me 2 
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(f) Moor 66. 10. (f) If Tenant for Life leaſes for 30 Years, and after leaſes to 


PI. 180 S. P. another for 60 Years, and the (g) Leſſor confirms the Leaſe for 


per . 60 Years, and after confirms the Leaſe for 30 Years, and the Tenant 


wiſe, a for Life dies: The ſecond Leaſe ſhall take Effect, becauſe firſt confirm. 


Biſhop had ed by the Leſſor who had Power to confirm which he would. Co. Lis. 
made two 296. a. | 

Leaſes, and | 

the Dean and Chapter had confirmed the ſecond Heaſe, and after the firſt; foz no Intereſt palled 
by the Confirmation, but it was only to make it perdurable and effectual, Moor 66. Pl. 180. ad. 
judged, and vide Moor 481. a. 


9 


11. A Parſon leaſed for 80 Years to B. if he lived ſo long, and ſhould 
not alien, and if B. died within the Term, or aliened, then the Eſtate 
of B. ſhould ceaſe; and then A. by the ſaid Indenture demiſed to C for 
ſo many Years as ſhould be unexpired after the Death or Alienation of 

ch) The Ne. B if C. ſhould ſo long live, and not alien, &c. and the Patron and 
oz of Che. Ordinary reciting the Leaſe confirmed dimiſſionem pred”, Mich. 37 & 38 
dingrons Eliz. between (h) Lloyd and Wilkinſon. Moor 478. Pl. 684. adjudged, 


8 That the Confirmation is good, and ſhall extend to the Poſſibility of C. 


and S. P. ap. tho' it was objected that they had not confirmed factum or indenturam 
pears. fred. | 


62 Not un- Where it (hall not 


Nate it ſelf is 


alter the (a) (b) Quality of 
the Eſtate. 8 ö EY 
4 and 


id. 1 Rol. 1. 1 F A. enſeoffs B. upon Condition, and 4. and B. join in the Grant 
Rep. 183. of a Rent Charge to C. and after A. enters for the Condition 
3 broke, yet he ſhall not avoid this Rent; for this was a good Confirma- 
— with- tion by A. and ſhall not be avoided by reafon of a Condition in another 
out Im⸗ Deed. Hill. 35 Eliz. (c) Mayowe's Cale. 1 Co. 146, 147. adjudged; 
peachment and ſaid the Caſe was the ſtronger, becauſe the Grant and Confirma- 


of . tion were by the ſame Deed, fo that the Rent was never ſubjet to any 


Condition. 
tion of his | 1 | 
te fo2 Life; by this he hach 4oft the 'Pzivilege annexed to his Eſtate foꝛ Bears. 8 Co. 76. a, b. 
210 N wn by (b) The Heir confirms the Eſtate of Tenant-in Dower, 'and-ſhe'after grants 
it over, 11 her A llignee does Waſte, the Action lies againſt her. 9 Co. 142. az (c) Ketle and 


2. If A. enfeoffs B. upon Condition, and after A. confirms the Eſtate 
of B. yet the Condition remains. Hill. 35 Elix. 1 Co. 147. a. b. 
(a) Poph. 50. 3. (d) But if B. had enfroffed C. ſo that the Eſtate of C. had been 
S. C. and S. P. only ſubject to the Condition in another Deed, and after A. had con- 
by Gaudy, firmed the Eſtate of C. this had extinguiſhed the- Condition which was 
N de · annexed to the Eſfate of B. Hl. 35 Elix. 1 Co. ug. a. b. 
9 Co. 142. S. C. cited. 


(e) Baker and 4. (e) If Baron and Feme are Tenants in Special Tail, Remainder in 


Willis. S. P. Fee to the Baron, and the Baron levies a Fine with Proclamations to the 


Cro. Car 476. Uſe of F. S and his Heirs, and dies, and the Wife enters, and F. S. re- 
by Berkly 4 N 110 2 . F | , : w » 8 2 © 9 5 

gainſt Croke citing the Gift in Tail, and that the Wife was ſeized in Tail by force 
and Jones, thereof, confirms her Eft te, (f ) Habendum to her and the Heirs of the 
2 ended by Body of her late Husband and ſelf, &c. The old Eftate as to the Iſſue 

oſition. 
I Tor 393, 394-\repozfed as in Cro. and vide March/146. (f) By the Habendum the Tencments 
there is a new Eſtate⸗Tail extracted out of the Reverfion, Cro, Car, 478. 
| I 


in 


> 
F * — 
Fi —— 

4 
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it. Ah. 


— 


in Tail being barred by the Fine, the Confirmation cannot add any 

diſcendible Quality thereto. Paſch. 10 Fac. (g) Beamont's Caſe. 9 Co. (2) Hob. 257. 

138, 139, Ce. 141. b. adjudged. : TO. ales 6 
5. So if there be Lord and Tenant, and the Tenant having Ifſue is 

attainted of Felony, and the Ring pardons him, and the Lord confirms 

his Eſtate, and the Tenant dies, his Iſſue ſhall not inherit, but the Lord 

ſhall bave it againſt his own Confirmation; for that could not enable 

him to take by Deſcent, who by the Attainder of his Father was 

diſabled. 9 Co. 141. per Curiam. 


— 
bn C— 


At what Time it may be. 


1. IF the Diſſeiſor makes a Charter of Feoffment to 4. with a Letter 
of Attorney, and before Livery the Diſſeiſee confirms the Eſtate 
of A. or the Deed made to 4 This is void, tho' Lifery be made after. 
Co. Lit. 30 1. 8. 
2. (a) So in Caſe of a Confirmation of a Deed of Grant of a Rever- () ; Leon, 
ſion before Attornment. Co. Lit. 301. a. 17 S. P. 4 
3. But if a Biſhop had made a Charter of Feoffment with a Letter of Leon. 23. 
Attorney, and the Dean and Chapter before Livery had confirmed the S. P. 
Deed : This had been a good Confirmation, Livery being made after. 
wards. Co. Lit. 301. a. 
4. The Grant of a Parſon muſt be confirmed by the Patron and Or- 
dinary in the Life of the Parſon, and during his Incumbency. Co. Lit. 
301. 2. 7 
1 So in Caſe of E (b) Biſhop, or any other ſole Corporation. Co. (b) Godb. 25. 
Lit. 301, a ' | S. * argu- 
endo. 


Mhere it Hall enlarge an Eſtate. 


1.(a) W Here a Confirmation ſhall enlarge an Eſtate, there muſt be (a) Co. Lit. 
Privity, as in Cale of a Releaſe. Co. Lit. 296. 309. 2. b. S. P. 


* 


pere tt ſhall (a) abzidge Services, &c. (9) But up- 
cy Con⸗ 
G haue, cannot be abridged by a Confirmation, unleſs there be 2 


or . ew ; 
Privity. Co. Lit. 305. b. bicesconnas 


i 1 5 be reſer ved 
Lit. Sect. 539. Co. Lit. 306. a. 9 Co. 142, a. — But the Lo2d in ancient Demea s 
to his Tenant to hold at Common Law. 9 Co. 142. 2 ei 662. Ul 15. mealn may confirm 


2. If there be Lord and Tenant by Fealty, and 20 4. Rent, the Lord 
by his Deed may confirm the Eſtate of the Tenant to hold by 12 4. &. 
Co. Lit. 305. a. b. 

3. But if there be Lord, Meſne and Tenant, the Lord cannot confirm 
the Eſtate of the Tenant to hold by leſſer Services. Co. Lit. 395. b. 


4. A Rent- Charge or Common cannot be abridged by Confirmation. 
Co, Lit. 305. a. 5%, ; 


Con- 


EA 


yz (a) (b) (e) Conſtable. 


Conſtable all 
one in ſome 
PlaceF, 
1 Mod. 78. 
(b) Ye is 
one of the 
moſt ancient 
Dfficers in 
5 * 
the CTon⸗ ſ 
ervacon = By whom made, o2 removed. 
the Peace; 
and if he 


Conſtable elected by the Inhabitants of a Hamlet, (d) ac- 
cording to (e) Cuſtom, and ſworn in the Leet, cannot be 


finds any - 

bzeaking it, 

I — A diſplaced by the Juſtices of Peace; but the Lord that ap- 
till he finds proved of the Choice may for juſt Cauſe remove him. Mich, 


Sureties by 9 Fac. 1 Bulſ. 174. by Two Judges. and an (f) Order made in B. R. 
Dbligation accordingly: and that the Conſtable made by the Juſtices of Peace 


— * ſhould be removed, and (g) the Conſtable elected by the Inhabitants 
— a. ſhould ſerve. 

4 Inſt. 265. ; 

— But he cannot take Sureties by Gecognizance, becauſe he is no Officer of Recozd, and there. 
foze ſuch Bond ſhall be taken in his own Mame, and not in the Name of the King, and ſhall be 
certified at the Seſſions. Cro. Eliz. 375. 376. (e) May be indicted foz refufing to execute a Ju- 
ſtice's Warrant. 2 Rol. Rep. 78. Foz not taking the Math of a Conſtable. Rol. 78. And vide, 
Styl. 362. (d) But the Juſtices may appoint a Conſtable in ſuch Place where there was never 
any befoze. 1 Mod. 13. Such Onder confirmed in B. R. (e) By the Tommon Law, they are 
to be choſe at the Leet oz Tozn. 4 Inſt. 265. f) Where a Writ of Reffitution in ſuch Caſe 
ſhall be granted, 1 Rol. Abr. 535. Pl. 1, 2, 3. (g) 1 Mod. 13. 


(h) T 2. But (h) Conſtables of Hundreds, or High Conſtables, being choſe 


were hep ab by the Juſtices of Peace, may for juſt Cauſe be removed by them. 
origine, but Mich. 9 Fac, 1 Bulſ. 174. 
came in with | | | | ; 
— of the Peace. 1 Mod. 13. per Twyſden. They were created by the 13 Ed. 1. cap. 6. and 
eir Duty thereby limited, tho' ſubſequent Statutes have inlarged their Power; but being crea- 
ted by Act of Parliament, they have no moze Authozity than the Ac that created them, oz 
ſome ſubſequent Ac of Parliament hath given them, and cannot pzeſcribe as an Officer by the 
Common Law may, 4 Inſt. 267, 


3. But per 13 & 14 Car. 2. cap. 12. par. 15. in caſe any Conſtable, 
| Headborough or Tythingman, ſhall die, or go out of the Pariſh, any 
Two Juſtices of Peace may make and ſwear a new Conſtable, &c. until 
the Lord ſhall hold a Court, or until next Quarter-Seſſions, who ſhall 
approve of the Officer ſo made and ſworn, or appoint another ; and if 
any Officer continues above a Year in his Office, the Juſtices of Peace 
in their Quarter-Seſſions may diſcharge him, and put another in his 
Place till the Lord of the Manor holds a Court. I 
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| ; ue 
(a) (b) 918 (c) Power and Au thozitp. kits _ 
ral Statutes. 


” £ 1 vide the Accs 
1. T F one aſſaults, and with opprobrions Words abuſes a Conſtable in by which 
the Execution of his Office, he cannot commit him to Priſon given. 


there to remain till puniſhed for the Offence, but muſt (d) carry him (bd) Whether 
before à Juſtice of Peace, who may commit him, &c. Trin 31 Eliz. hen frog 
between Fulwood and Gaſcoign. Sav. 97, 98. adjudged. nhabitant 


fo2 retuſing 
to watch. Stretton and Brown. Cro. Eliz. 204. dubitatur, 3 Leon. 208. dubitatur. (e) Fe may 
arreſt one that he finds in a ſuſpicious Yonle with Momen, &c. ſo of Might⸗xualkers, and may 


oblige others to be aſſiſtant to him therein. Br. Treſpaſs 432. (d) 1 Leon. 327. Ow. 98. 


2. But a (e) Conſtable for a (f) Breach of the Peace in his (g) Pre- (e) Dther- 
ſence may impriſon a Man in the Stocks. Trin. 31 Eliz. Sav. 98. ways of the 


Yigh-Ton- 
fable. Ow. 105. Cro. Eliz. 3979. (f) Upon himſelf, 1 Rol. Rep. 238 2 Bulſ 329. Fitz. Barre 147. 


(% Dtherways if not bzoke in his Pzeſence, foz he hath no Juthozity to take an Math, &c. 
Ow. 1c5. Cro. Eliz. 375. and vide Fitz. Barre 202. Br. Faux Impriſonment 6. 


3. If J. S. lays a Child of the Age of Two Months in the Church- 
yard of B. to the intent to deſtroy it, or charge the Pariſh with che 
keeping of it, the Conſtable of B may arreſt J. S. and put him in the 
Stocks; for this is an ill Practice, and good Cauſe to ſtop and impriſon 
him. Mich, 34 and 35 Eliz, between (h) Beal and Carter. Cro. Elix 287. (h) Poph. 12. 
adjudged. S.C.adjudg'd. 


| Moor 284. 
PI. 436. S. C. adjudged ; and by theſe Books the Jmpziſonment was until J. S. agreed to take up 


the Infant again, &c. Ow. 98. S. C. and S. P. 1 Leon. 327. S. C. and S. P. per Curiam, fo2 any Body 
may ſtop him, a fortiori the Conſtable; but by the Kepozt in Ow. and Leon. the Juſtification was 
held naught, becauſe not ſhewed that J. S. the Plaintiff refuſed to carry the Infant away; but the 
Judges would nor for the ill Example give Judgment, but moved the Parties to compound. 


4. If A. as 4 Treſpaſſer, takes the Corn of B. the Conſtable upon the Re- 
queſt of B. cannot detain A. till B. procures a Warrant from a Juſtice of 
Peace, &c. for the Conſtable hath not Power to ſtop any Man unleſs 


for Felony. Mich. 11 Fac. between Ringbal and Walſh. x Brownl; 198. 
adjudged, 


| Fo. Con- 
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Fol. 484. 
130 


Appel was. Continuance an | (a) Di 
| you * 7 | 
b continuance. 
Return of 
one Proceſs, 
and the Date 


1 Part 499. gull DEL 
Pl. 8, 9. 


pow,” (A) To what (b) Time it may be. 


Court, the 

Ad journ- | | | | 
ment was en- I. PON an Oziginal, a Term, oz Two oz Thee Terms, 
9 map be Mein between the Teſte and the Victurn; and 
whos . p this ſhall be a good Countinuance, fo2 the Defendant 


ſhould have [ is not at any Pꝛejudice by it, and the Plaintiff may 
been eadem give a Dap to the Defendant bepond the common Day if he will. 
hoza. Moor D. 2 Eliz 175. 23. 

459. PL. 637. 2. A Continuance by (c) Capias (d) ought to be made from 
and yet ad- | 

Term to Term, and there cannot be anp mein Term, becauſe the 
judged good. . *. 

(c) So a Ka Defendant ought not to ſtap ſo long in Pꝛilon. (e) 8 E. 4. 12. per 
pias Utle- Cumber. D. 2 Eliz. 175. 23. 

gatum ought 

to be Returnable the Term after it is awarded. Cro. Eliz, 467. (d] But an Exigent may be awarded 
in Eaſter⸗Term, returnsble in Michaelmag-Term, for the Nature of the Writ requires it, for in ſo 
ſhort a Term five Counties cannot be held. Dal. 104. — 80 a Grand Cape in a real Action requires 
9 Returns, and therefore if it is awarded in Eaſter⸗Term, it ſhall be returnable about Cras' anima⸗ 
rum. Dal. 104. le) Fitz. Continuance 3. S. C. Br. 48. S. C. | 


(f) In the 3. But bp Diſtreſs, a Continuance map be made with (f) moze 
Original it is than a Term Meln. (g) 8 E. 4. 13. per Cumber. | 


Dufter un D. 2 Eliz. 175. 23. 
Term meln. | 
(g/ Fitz Continuance 3. S. C. Br. 48. S. C. 


4. Ik a Continuance be made in an inferio2 Court, ad proximam 
Curiam ibidem tenendam, without alledging any Day to which it 
is adjourned; pet ik the Court be to be held by Cuſtom, not at 
h) In the aAnp certain Dap, as everp (h) Week, oz de tribus in tres, &c. but 
Original it is die Lunz, When. the Judges thercof pleaſe: This is a good Con- 
ſemam. 5 tinuance. P. 8 Car. B. R. between (i) Laxe and Jeſſon adjudged, 
2 ov * and a Judgment given in Coventry affirmed in a Writ of Erro2: 
and judg. This being moved fo2 Erroz. 
ment affirmed 
upon a Writ of Error by Three Judges. Croke dubitante. 


5. In Writs of Execution the Juſtices map give a Day at 
(k) Fitz Jour. their.Pleaſure, (Kk) 24 Ed. 3. 31, b. 
— | . As in a Scire Facias td crecute a Fine. (m) 24 E. z. 
31. b. ä 
d Flytl 
8 57.1 P. adjudged. a Mod, 59 cited. 1 Vent 18 (m) Fitz. Jour. 9 S. C. 


4 7. 


_— 
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7. Ik a Continuance be in an inferior Court that hath Power (a) $9 the 
to hold Plea de tribus in tres, o: any other certain Time, and Pcoccls muſt 
not otherways, there the (un) Continnance ought to be, (o) ad be 'ccuradle 
proximam Curiam, ſcilicer, and (p) alledge the Dap, otherwaps tr e TR 
is not good: And it is not luffictent to lap, ad quam quidem proxi- 


ape certain Day. 
mam Curiam, ſcilicet ſuch a Dap, &c. becauſe the Party ought Cro,Eliz.105. 


to know the certain Dap upon which the Entry of the Conti- Johns and 
nuance is. P. 8 Car. B R. between (q) Laxe and Jeſſon, in a Smith. Cro, 


Weit of Erro; upon a Judgment in Coventry, agreed per Curiam. 147044, 
D. 9 Eliz. 252. 


— 


2d jud ged. So 
1 Mod. 81. 2 Mod. 59 Raym. 205. (o) The Continuance ought to be to the Court: 2 = 3s to 
the Day. Styl. 58. 70. (p) Where it was ad p202 Curiam, ſcilicet 1s Diem, where the Court way 


not held that Day, but the 26th Styl. 97. the Judgmear reverſed, and vide Scyl. 66. 122. (Y Cro. 
Car. 254. S. C. and S. P. ſcems to be admitted per Curiam, 1 Rol. Abr. 486. Pl. 2. S. C. 


8. Continuance of a Plea cannot be bp one Term 02 moe 
Meln, upon the P2aper of the Defendant, M. 15 Jac. B. R. be⸗ 
tween Shotbole and Leech, per Curiam, agreed. 

9. (r) But the Continuance of a Plea (s) upon Advice of the (c) 1 Bulſ. 
Court by a Term o2 mo2e between, is not good. M. x Car. at 144 . P. ad- 
Reading-Term, B. R. between Norris and Johnſon. Jn a Wzit of 8 
Erro2 upon a Judgment given in Banco, it was adjudged to Curiam. 
be a Dilcontinuance, where the Cale was, That in Treſpaſs in (s) 3 Bulſ 
Banco the Defendant pleaded a ſpeetal Plca, upon which the 233. 
— demurred, and the Court upon an Adviſare vult gave 

ap from Eaſter- Term to Michaelmas-Term, intermitting Trinity. 

Term, and therekoze adjudged to be a Diſcontinuance, and the 
Judgment reverſcd acco2dingly; becauſe, if this ſhould be al- 

owed, the Court might delap Men perpetually, fo2 as well as 1 
th:p might intermit one Term, then might“ intermit One Year *« x1, 785. 
o: Twentp Years. Contra, M. 15 Jac. B. R. between Shotbolt CoS2waW 
and Leach, per Curiam. | 

10. Ik a Man declares in an Action upon the Statute of 
Monapolies, as the King's Patentce of Sope, and after the De⸗ 
fendant in Eaſter-Tcrm pleads, that the King did not make any 
ſuch Letters Patents, and Jſſue is joined thereupon, and Dap 
given to the Plaintiff till Michaelmas-Term; (t) but there is no (+) Molineu 
Continuance between Eaſter and Trinity-Term, it is a Diſcon- ;*; Poll N 
tinuance; (u) fo2 tho' the Court might give Dap to b2ing in the neur, like 
Letters Patents in Michaelmas-Term, omitting Trinicy-Term, Poiat, Yelv. 
pet there ought to be a Continuance between Eaſter and Tri 169. Cro. 
nity-Cerm bp a Curia adviſare vult till Trinity-Term, oz other- Jac. 236. 


was it is a Diſcontinuance. Tr. 1652. between (x) Friend and ks mi.” 
Baker, ad judged. printed, for 


1 | the Words, 
= gang in the Letters Patents, are both before and after theſe Words. (x) Styl. 339. S. C. 
49Judged. | | : 


(B) (a) What 


* 2 


* 
= „ 
” 


IN 
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4% 2.4; (B) (a) What ſhall be a Diſcontinuance. 


6, &c. 


(b}2Rol. Rep.“ OF He Courſe of the Court of the King's Bench is to enter no 
111. S. P. per Continuance upon the Lioll ciil atter ue o: Demurrer, 
Dod. and then to enter the Continuante of all upon the Back (c) befo;e 
(c) A Diſcon- Judgment. Tr. 16 Jac. B. R. Sir George Trencher's Cale by the 
er be 5b. Clerks. M. 31, 32 Eliz B. R. bctwicn Ruſſel and Prat, by the 
jeQed, Pens Clerks; and if it is not entered, it 18 Erroz. See the pzincipal 


dente Placi- Caſe, P. 16 Jac. B. R. 

to, for before 

Judgment it may be continued at the Pleaſure of the Court, tho" not after Judgment in another 
Term. Cro. Jac. 211, 212, —Bur at what time Continuances may be enttred, Uid. Sav. 54. Lit 4. 
— To avoid the Statute of Limitation. 1 Sid. 53. —To warrant a new Fl, fa. or Elegit. 1 Sid, 


59, 60. 


2. Ik a Pluries Neplevin be returned in Michaelmas- 
Term, that the Defendant claimed P2opertp, and akter nothing 
is done, no2 any Appearance no2 Continuance till Eaſter- Term 
after, at which Term they appeared and pleaded, and Judgment 
was thercupon given: Tho' no Continuante was between NMi- 
chaelmas and Eaſter, pet this is not anp Diſcontinuance, becauſe 
there is not any Continuance till Appearance, fo2 the Partics 
have not any expꝛeſs Day in Court; and where there is not any 
Continuance, there cannot be any Diſcontinuance, Tr. 38 Eliz. 


(OMoor 404; B. R. between (d) Gawen and Ludlow, adjudged. 

PI. 537. &. C. | 

adjudged, That the Plaintiff may have a Writ De pzopzirtate pꝛobanda, without Continuance of 
the Replevin, tho' it be Two or Three Years after, becauſe by the Claim of Property the firſt Suit is 
determined, Cro. Eliz. 46. S. C. but S. P. does not appear. 1 Rol. Abt. 581. E. 1. 2. S. C. 


3. In a Quare impedit in Banco againſt Two, One pleads to 

Iſſue, and the orher demurs, and a Verdic is given againſt 

him who pleads to Jſſue, and after ſeveral Continuances are 

made upon the Demurrcr, but no Cotinuante is made upon the 

Perdict till Judgment is given; but after Judgment is given 

upon the Verdia, and alſo upon the Demurrer fo2 the Plaintiff: 

Net this is not anp Diſcontinuance, ko: it is not the Uſe to make 

any Continuance after Verdic till Judgment. Mich. 7 Car. B. R. 

(e) Cro. Cat. between e) Ekins and Sir John Lambe, adjudged, in a Writ of 
236. $. C. ad- Err? ; Which Intratur Trin. 7 Car. Rot. 1165. 

judged ;; for | | 
m - Verdict, he againſt whom it was found was out of Court, and no Day ſball be given to a 


Defendant againſt whom a Verdict is found, for he hath no Day in Court to plead any Thing. But 
vid, Cro. Jac. 528. 


4. In an Ejectione firmæ, if the Defendant at the Dap of Nili 
prius at the Aſtles pleads, That the Plaintiff entered into Par⸗ 
cel of the Land pending the W:it, and the Juſtices of Niſi prius 
accept the Plea, and diſmiſs the Jury ; tho' thep do not give any 
Dap to the Parties in Banco, pet this is not anp Diſcontinu- 
ance, altho' the Plea is collateral; foz the Dap of Niſi prius, 
and the Dap in Bank, are but one Day ; foz the Court in Banco 
gave Dap to the Juro2s in Banco, Niſi prius Juſticiarii ad Aſſiſas 

(f)If the Iſue venerint, and to the (f) Parties Dap is given there abſolutely, 
is found a. M. 8 Jac. Scaccario. (g) Sir Hugh Brown's Caſe, adjudged. 
gainſt the De- | 


fendant, "tis not material whether be had a Day given or not. Palm. 333. (g) Lane 81, 86, 89. S C. 
adjudged ; and ſeyeral Caſes cited where the Judge of Mifi pzius ſhall give a Day in Bank or not. 


8 5. Jt 


* LE — 
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5. It a Yan recovers upon Demurrer, o2 by Dekault, &c. and 
j Aut of Inquirp of Damages is awarded, there ought to be 
Lontinuantes all times between the firſt and ſecond Judgment, 
otgerways it will be a Dilcontinuance; fo? the firſt is but an 
Award, and not compleat, till the fecond Judgment upon the 
Aicturn of che CU2it of Jnquiry of Damages. Trin. 14 Jac. B. R. 
netween ch) Pipe and Agar, bp the Clerks. Tr. 23 Car. B. R. be- (h) rRol.Rep. 
tween Jennings and Sanders, adjudged, per Curiam, upon De- 408 S C and 


murrer. S. P. per Cle- 

q ricos, 3zBulſt. 
508, 209 8. C. And per Clericos, There is no neceſſity to have a Continuance entered afcer the Writ 
of Enquiry awarded z and per Coke, it is good either way, 


6. But he nceds not in this Caſe to make anp Continnance aftcr 

the ſecond 3 1 ** F " 
. Jf a Judgment be given upon Nil dicie, a Wit ek Inquir 

of Damag gs may iſſue the fame Term, in which the Judg. >" 
ment is given withont any Continuante, but not in another 
Term. (i) M. o jac B. per Curiam, and ſaid to be adjudacd, and () Cedb. 
that the Pꝛecedents are (o: This is the Courſe de B. R. but 555 r 
in Banco If 1s orherwaps : for (k) there the Uſe is, That if a S. P. per Eu, 
W.it of Jinquicy be awarded returnable the next Term, no idem riam. 
dies is giuen to the Plaintiff; (1) but otherwiſe it is in Banco R. (k)Soirſeems 
Paſch. 16 Car. B R. between Leman and Mapowder, per Curiam ad- te be other. 
judged in a Wit of E-roz upon hearing the P;othonotartes de % Conele 
Banco. Intratur Tr. 15 Car. a 


for tho' by 
2 EST” th fi ſt 9 — 
ment the Defendant is out of Court, yet the Plaintiff ought to attend de die in diem. 1 — 
and Lanſoon. Such Judgment reverſed, becauſe no Da 


y was given to the Plain'iff Yelv. g7, 
Noy 120. and vide Cro Eliz. 144, 774. (1) Sic Aohn {cydon's Caſe. Same D:verſity agreed. 


11 Co, 6. b. Rol. Rep. 3o, 31 PÞziſton ard Toolty. Same Diverſity. Cro. Eliz 75. 1 Rol. Rep. 31. 
cited; and vide Cro. 1 Eliz. 144. 1 Sid. 16. 


8. Jn an Acton of Debr in an infcrio?2 Court, ik the Defen- 
dant acknowledges rhe Action at one Court, and no Judgment 
is entered at this Court, but at the next Court Judgment is 
given fo2 the Þlatiif, if there be no Continuance between rhe 
ſaid Courts, this is a Diſcontinuance. P. 11 Car. B R. be- 
tween Thornton and Wade, per Curiam, adjudged, and a Judg- 
5 "04 in York reverſed accozdinglp. Intracur M. 11 Car. 

ot. 318. 

9. It a Judgment be given in Treſpaſs, o2 other ſuch Action 
by Default, oz upon Demurrer, and a W.ic of Enquiry of 
Damages awarded rcturnable the next Term, no Continuance 
per idem dies ſhall be given to the Detendant, becauſe he is out 
x vet by his own Default: This is the conſtant Courſe de 


10. Ik the Defendant in an Action imparl till (m) Ocabis () Bur 
Michaelis, at which Dap the Term ts adjourned to Menſe Micha- when e Day 
eis, to which Dap there is no Continuante, but to Octabis Hi- 325,892 
larii after there is a Continuance: This is a Diſcuntinuance. or — 
H. 10 Jac. B. R. per Curiam, between (n) Hunſley and Osban. N 


nothing done 


3 "Ip berween rhe 
Parties till Octab. Martini, yet it was held no Diſcontinuance, becauſe in the ſame Term. Uide 


Kelw. 56. b. (n) 1 Part 243. PI 1. S. C. Cro. Jac. 445, 446 S. C. adjudged. 


11. If in Treſpaſs for breaking his Houſe, and taking and carrying 
away his Goods, the Defendant juſtifies the whole, and the Plaintiff 
quoad fractionem domus, and the taking the Goods, mecnon materia in ea 
contenta, demurs upon the Defendant's Bar, and the Defendanc joins in 
Demurrer in this manner, Duia placitum prad” quoad fractionem domus, and 


the taking the Goods /ufic 
Here is 


ö Ficiens, &c. and thereupon judgment is given: 
a Diſcontinuance, for in the Offer of the Demurrer ex parte que- 


Q q | rentis, 


. 
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rentis, nothing is alledged ſpecially, but N quoad the breaking the 
Houſe and taking the Goods; and tho' the ſubſequent Words, nccnen 
materia in ea contents goes to all the Matter in Bar, viz, the Aſportation 
yet when the Defendant joins in Demurrer, he joins but ſpecially, 2 
the breaking the Houſe and taking the Goods, but ſays nothing as tg 
(o) r Brownl, carrying them away, Trin. 44 Eliz. between (o) Fobnſon and Turn 
192. S. C. Niv. 5, 6. adjudged. 
adjudged. 12. If Four bring a Writ of Error, and upon a Scire facias quare Ex, 
cutionem habere von, 8. one of them only appears, and all the reſt make 
Default, and he that appears aſſigns Errors * himſelf, and the Defer- 
dant pleads in nullo eſt Erratum : The Writ of Errar is diſcontinued, for 
tho' a Writ of Error is but a Commiſſion to examine the Errors, and 
may be lodged in the Court for Seven Years without being diſconti- 
nued, yet after the Parties have once proceeded thereupon, it may be 
diſcontinued as well as another Action; and in this Caſe, he that ap. 
peared ought to have prayed Proceſs ad ſequendum ſimul, e. Trin, 
(p)Cro. «+ 44 Eliz. between (p) Lord Cramwell and Andrews, Yebv. 3, 4. adjudged. 
1,892.8, (. 
adjudged; but ko; this, vid. Under Title Error, Now Exrozs may be aſſigned, 


13. If in Trover in an inferior Court Judgment is given by Default, 
and a Writ of Inquiry awarded returnable at the next Court, ad quem 
Diem the Writ is returned ſerved, & jurata ponitur in reſpectu uſque ad 
prox” Curiam, &c. when they appear and give Damages, &c. Here is a 
Diſcontinuance ; for the Jury cannot be continued over by a ponitur in 
reſpectu, for being only an Inqueſt of Office, they can have no Conti- 
Ney 129. nuance, but by a non miſit Breve. Hill. 4 Fac. between (q) Harrington 
$.C.aDudged. and Lanſden. Tetv. 97. adjudged. | 
14. If upon a Writ of Errar upon a Judgment in Ejectment, the Plain- 
tiff aſſigns for Error the want of an Original, and the Defendanr pleads 
that ſuch a Day an Original was delivered to, & c. and concludes to the 
| Country, and thereupon the Judgment is reverſed: Here is a Diſcon- 
(r) Diſcon- tinuance; for (r) when the Defendant concludes to the Country where 
ag Bra the Matter cf his Plea, viz. the Delivery of the Original, was triable 
ding to the dy Record, and the Plaintiff does nor reply or demur upon the De- 
Country. fendant's Plea ; here is not any perfect Record. Mich. 5 Fac. between 
Yelv. 138. St. Fohn and Comyn. Yelv. 117. adjudged, and the Judgment upon a Wric 
of 5 in B. R. in Weland reverſed upon a Writ of Error here ac- 
cordingly. | | 
15. In an Action of Treſpaſs againſt A. B. and C. A. confeſſed Judg- 
ment, and B. and C. ſeverally pleaded Not guilty, and feveral Venire's 
were awarded to try theſe Iſſues, &c. but no Day given to 4. Trin. 
(£) Co. 5, 12 Fac. between (s) Cob and Sir Fohn Heydon. 1 Rol Rep. 30, 31. reſolved, 
6. §. 8 ade upon a Writ of Error upon a Judgment in Banco, That it was according 
4 to the Courſe of that Court, and that if it was a Eifcontinuance, it was 
help'd by the Verdict againſt B and C. 

16. In an inferior Court the Plaint was entered before ſuch a one 
Mayor, and the Suit was continued before another Mayor, and it wa: 
not ſhewed that the firſt Mayor was removed, or that the other Mayor 
was lawfully elected and fworn, and whether the Venire was not diſcon- 
tinued. Trix. 24 Cay. Styl. 118. dubitatur, for by Rolle, the Continuances 
in inferior Courts ought to ſhew the Manner of the Continuances, and 
it ought not to be expreſſed generally. 


(C) Con- 
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(C) Continuance (a) per (b) idem Dies. oh. 


ven before 
the Courr, is 


1. TN an Action of Debt in a Bozough-Court, if P2occls iſſues called, Dies 

to the Serjcant, who returns his Pzccept ſerved againſt the N Aas 
Defendant, and thereupon a Dap 1s given till the nert Court fo? Dee 
the Plaintiff to declare againſt the Dekendant, and it is not en⸗ 


| . 1 a 1 AJmparlance 
tered, That idem Dies dacus eſt Defendenti: This is a Diſconti⸗ Herd. 365. 


nuance, P. 3 Car. between Calmady and Vaughan, adjudged in a 166. —Iſ op- 
Zlrit of Erroz, and the Judgment given fo2 the Plaintiff upon AS. ag 
Nil dicic in the Bozough⸗Court of Okehampton in Devon reverſ. d 


| Defendant 
accozdingly. makes De- 


fault, the 
Plaintiff ſhall nor have J udgment, but Proceſs, &c. Stuckly and Chyne. N. Beal. 153. Pl. 214 
»djudged. Moor 79 Pl. 209. adjudged. 3 Leon. 14. adjudged. But for this, vid. 1 Rol. Abr. 487 


Pl.5. (b) Ina Scire Facias againſt the Heir and Tertenents, the Heir appears, & Nil dicit, and 
the Tertenants plead a Plea, upon which there is a Demurrer, # Dies datus elf partibus pꝛeb', uari! 


another Term, This is a good Continuance as to all. Cro. Eliz. 740. per tdtam Curiam, pzeter 
Gaudy, who held that there ought to have been ſeveral Continuances. 


2. If a Plaint be cntcred in an infcrio2 Court that holds P'ca 
by Pzefcription, and there the Defendant imparls, and therc- 
upon a Dap is given to the Parties till the next Court there 
to be held, without limiting any Dap when the Court tha!l 
be held; but it is alledged afrcr in the Recozd, at which Court, 
ſeilicet, ſuch a Dap, held ſecundum Conſuetudinem, &c. This is 
good, and no Diſcontinuante, becauſe it map be that they have 
not any certain Dap, but map hold a Court when they will, as 
at the G2eat Scſſions in Wales; and it ſhall be fo intended, when 
it is ſaid, That at the next Court held ſecundum Conſuecudinem, 


&c. Mich. 7 Car. B. R. between (c) Jeffon and Laxe, per Curiam, 


. (c) Ceo. Car. 
adjudged upon a Crit of Erro: upon a Judgment given in Co- 254. S. C. d- 


ventry-Court, and the Book of 9 Eliz. D. 252. denied, and ſaid, judged: Rol. 


That there were other apparent Errozs fo2 which the Judgment Abate Tr. 
was reverſed, 0; ym. 


; Cited. 
3. Ika Plaint be entered in an infcrio2 Court, and the Deklen ?? 


dant being ſummoned appears, and the Plaintiff declares, and 


thereupon the Dekendant imparls till the next Court, and then 
pleads in Bar; and thereupon the Plaintiff imparls to the next 
Court to reply, and there no Day is given to the Dcfendang, 
but at the nert Court the Plaintiff demurs : This is a Diſcon- 
tinu ante, fo? idem Dies ought to have been given to the Deken⸗ 
dant, Mich 8 Car. B. R. between Augwin and Lozd Roberts, ad- 
judgcd in a Writ of Erroz, and the Judgment given in the 
Dund2ed-Court of Penwith in Cornwall reverſed. Iatratur Mich. 
7 Car. Rot. $6. | 

4. In a Scire facias upon a ſiesognizance of the Peace againſt 
J S. who was bound by it tokeep the Peace, the Defendant im- « 
parls, aud Dap is given to him, & idem Dies is not given 
co the Plaintiff : Bet this is not anp Diſcontinuance, becauſe 
the King is Party in it; and when the King is Party, no Dap 
is given ta him, koz he is always pieſent in Court. M. 10 Car. 
B. R. between the King and Griffith, per Curiam. 
J lf in an Action upon the Caſe in an inierior Court, the Defendant 
is efloined, and hath a Day per Eſoine, and the Plaintiff haber eundem (a) Co2t and 
Diem, at which Day the Defendant being demanded, appears not, but the Biſhop of 
makes Default, & habet Diem per defaltam ſecundum conſuetudinem Ville, St. David's. 
given by the Court, &. This is a Diſcontinuance, for when the De- Cro. Car. 347. 
tendanc made Default he was out of Court, and (d) ſo no Day could * ma 
be given to him, and the Cuſtom alledged cannot help that which is appt put 
againſt che Common Law. Aich. 12 Fac. between Peplow and Rowly. 329. : 
Cro. Fac. 357. adjudged, ) Di 
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D) Diſcontinuance of Proceſs. 


In what Caſes it cannot be without the Aſſent of the 


(a) Io the (a) Defendant. 


Original 'tis 

Court, and 1. 1 an Action after Jſſue joined, and a Verdic found fo? the 
A Plaintiff, (b) the Plaintiff cannot diſcontinue the Acion 
r without the Conſcut of the Defendant; and it he will not enter 
SP. N the Judgment, the Dekendant himſelf map enter it. Mich. 15 
Ellis and Car. and Hill. 7 Car. Banco, betwen Thorp and Davenant, in an 
Bar row. S. P. Action upon the Calc upon a P;omtſe, adjudged foz the Plaintiff 
Sic 6 upon Negueſt ok the Defendant, tho the Plaintiff would have 


5 diſcontinued the Suit, and have brought a new Action to have 


per Curiam, had moze Damages. 


1 Mod. 13. 
1 per Cnriam: Tt vid. Latch. 216, But vide Hetl. 3. Cro. Car. 575. after a ſpecial Verdig 


— Where by the Courſe of the Court the Plaintiff may diſcontinue without Motion, paying Coſt, 
Styl. 366. and Vide 1 Leon. 105. 


wear. (E) In what Caſes the (a) Court ought 


terDemurrer. 


co Je. %% tO have given Conſent to a Diſconti- 


Co. Car. 195. 


Moc > RO. 


Styl 12c,134. 


e6, 399,10, p j 4 

7 . F the Parties demur in Law, and after the Plea is not con- 
1 Sund. 23. tinued in the Noll (b) fo: an Year, and one Party p:aps a 
N % Dilcontinuance, if the other dees not pꝛap the contrary, the He 
1 is koz the Court to grant the Diſcontinuance. H. 37 Eliz. Banco, 


298. 2 Lev. between Fullwood and Ward, by the Clerks. 


18, 124. and | 
vid, 1 Mc. 41. 1 Bulf, 217. (b) Gouldſ. 53. 


2. But if the other Partp pꝛaps a Continuance of the Plca, 
the Court in Diſcretion hath uſed to continue it. I. 37 Eliz B. 
| between Fullwood and Ward adjudged. ; | 
(c)Godb.219, 3- (e) Ik the Plaintiff be Nonſuit, by which the Defendant 
like Point, is to recover Colts ; if the Plaintiff will not enter his Continu- 
rer Curiam. ances on purpoſe to (ave the Coſts, (d) the Defendant ſhall be 
(#506, 240: ſuffered to enter them, and lo recover his Coſts, P. 8 Jac. B. Yeo's 
nn Caſe, per Curiam. 
4. It the Demandant in his Demand leaves out Parcel of his 
Demand compziled in the Dziginal in his P2oceſs, all is dil: 
continued. 18 E. 3. 42. b. | 
5 It a Man xouches fo2 Pafcel, and as to the reſt makes no 
Anſwer, and the Demandant does not take Advantage thereof 
by Pꝛaper of Seiſin, but ſuffers the P2oceſs to be continued a- 
gainſt the 3 in Night of the Parcel, all is diſcontinucd. 
18 E. 3. 47. b. 7 — 
6. Jt the Tenant vouches fo2 all the Demand, and the Pꝛo⸗ 
ceſs upon the Voucher is made koz leſs than it is, all is diſcon⸗ 
tinued. 18 E. 3. 40. b. I 
. Jn an Aaion of Treſpaſs, a Biſcontinuance in Parcel 13 
(s) Br. Di g Hitcontinuance in the Whole. (e) 7 H. 6. 27. ; 
ontinuanee g. In Treſpaſs, if the Diſcontinuance be after Jſſue ; This 


2 ſhall be a Difcontinuance of the Oziginal and Whole. Contra, 
2 


(f) 30. Aſſ 


* 14 * <a 4 
= SR 
„nn. 


* 


* + Alf 36. adjudged fo: the Hicplcader where the Dilcontinugne 


— 
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e 


© (Fr) Pr. Dit 


: began, continuance 


is not ſent, noz the Parties demanded, all is diicontinued, 
(g) 22E 


de Pires 


30. S. C. Br. Replesder 28. S. C. 


9. Jf an Ale be adjourned bekoze themlelves at Weſtminſter, 
and afrer in Banco fo? Dichcultp, and at the Day the {icco'd 


. (8) Fitz. Dil. 
10. In Treſpaſs fo2 ſeveral Things, the Def:ndant pleads „ 80 
a Plea in Dar fo2 part, and (h) docs not an{wer to the reſt, (b)Where for 
and the Plaintiff demurs gencrallp; the Plaintiff ſhall not have want of an- 
Judgment againſt the Dekendant, ko the OD murrer was by Fey 
Intendment upon the Bar, and not fo2 want of Pſcating to the , 
Acſidue, fo2 he ought to have pꝛaped Judgment upon Nil dicit ſwering to 
fo2 it, ſo all is diſcontinued, Co. 4. Herlakenden's Caſe 62. ad: Put, all is 
judged. My Reports, 3 Jac. (i) Wilſon and Dod, adjudgeo 8 
Mich. 15 Jac B. R. between Cleer and Abie, adjudged, Contra, * . 
My Reports, 13 Jac. and 14 Jac. : Mod. x59. 


. > 3 Lev. 324. 
Yelv. 65. 1 Sid. 223, (i) 1 Rol. Rep 135. 176. S. C. adjudged. 2 Bulf. 335, 336. S. C. adjudged 


11. If in a Quo Warranto againſt a Corporation for uſing a Fair and 
Market, and taking Toll, &c. Iſſue is taken, whether they have Toll 
by Preſcription or not, and it is found for the Defendants; the Actor- 
ney-General may yet proceed to take Iſſue upon the reſt, for in the Cate 
of the King there is no Diſcontinuance before Judgment. Paſch. 21 Car. 
2. Attorney-General and Town of Farnham, Hard. 504. adjudged. 


nn 
— 
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(* T) Diſcontinuance of Proceſs. :T6is vyh« 
Letters, 


In what Actions a Diſcontinuance againſt One ſhall be a Diſcon- thoud have 


tinuance againſt others. dis T in the 
Original. 
I. 15 Treſpaſs againſt Thee, a Diſcontinuance of ꝛoteſs a- 
gainſt One, is a Dilcontinuance againſt all. 39 Ed. 3. 3. 
(a) zo Aſſ. 36. (a) Br. Diſ- 
CO tinusngce 


de Pꝛoceſs 30. S. C. Br. Rep!cader 28. S. C. 


2. Ik a Man bꝛings a Wit of Erroz upon an Outlawen of 
Felony, and alligns fo2 Erro2, That he was in Ppꝛiſon at the Time; 
and the King maintains tyat he was at Large upon a Venice 
facias iſſued, and P2eceſs againſt the Lo!ds, mediate and imme— 
diate, the Lozds come and alledge, Tgat his Jmv:iſonnent 
was by his own Covin, upon which a Venire facias iſſues; and 
after, fo2 Default of Jurozs, a Contiruance is made between 
the King and the Party, and no Continuance between the Vo:ds 
and the Party, by which the P2oceſs is diſcontinued againſt 
the Lo2ds : This ſhall be a Diſcontinuance ok all. (b) 38 All, 17. (b) Br. Diſ- 
adjudged. ; | continuance 
z. Ik a Wit be b2ought againſt ſeveral Tenants by ſevera! de Pꝛocels 
Precipe's, tho' the P2oceſs is diſcontinucd againſt One in a Pre- 31. S. C. 
on N iy not any Diſcontinuance againſt the other Tenants. 
27 E, 3, $7. b. 
4. Jf a Man b2ings Debt againſt Two by ſeveral Precip:'s, . 
if the P2oceſs be diſcontinued againſt One, it ſhall not be a (e) B. Dif- 


Wiſcontinuance againſt the other alſo, (c) 7 H. 6. 27. per Cu- 2 


riam. | de Pꝛoceſg 
| 1 29, $, C. 
Rr Diſcon- 
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1. 


/ 


Diſcontinuance. 
Bp the Death of the King. 


tines: th T the Common Law, by the Death of the King, the Ple; 
(a) But how (a) was diſcontinued, and the Proceſs awarded, (b) and not 


228 return d before his Death, loſt; for by the Writ of the Predeceſſor, 


revivedbya Nothing could be done in the Time of the Succeſſor, unleſs in ſpecial 

general oz Caſes. 7 Co. 30. 4. 

ſpecial git N 

of Re⸗ſummons, Vid. 7 Co. 29. b. 30. a. — Ind therefoze could not pꝛoperly be ſaid to be dil- 

continued, but put without Day. Br. Diſcontinuance de Pꝛoceſs 2. (b) If upon a Capiss ad Re. 

ſpondendum the Sheriff had arreſted the Party, and after the Plea had been diſcontinued by the 
ath of the King, =} S, he might have ſuffered him to go at large; otherways in caſe 

of an Arreſt upon a Capias ad Satisfaciendum, fo; there the Recozd continued. Kelw. 2. 


2. At the Common Law, if a Verdi& had been given for the De- 
fendant, and before the Day in Bank the King had died, the Plea had 
been diſcontinued ; but the Defendant by Certiorari might have removed 
the Record, and thereupon ſued a Scire facias, and had his Judgment. 

Co. 30. 4. 

. 3. If a Wric of Appeal be delivered to the Sheriff wichin the Year, 
but before the Return thereof, or the Sheriff hath done any Thing, the 
King dies: If the Year be expiced, the Plaintiff may have a Certiorar; 
to the Sheriff returnable in B. R and thereupon a Re- attachment, tho 
the Writ does not come in by Return of the Sheriff, but by Certiorar;, 
for otherways he ſhould loſe his Appeal without any Default in him. 
Co. 20. 4. 
, 4. So if a Man purchaſes a Formedon againſt the Pernor of the 
Profits within one Year after his Title accrued, and before the Return 
thereof, the King dies, &c. 7 Co. 3o. b. | 
(e) Cro. Jac. F- (c) If an Information of Intruſion, or other (d) Information, 
14. S. P. Re- meerly for the King, or tam pro Domino Rege quam pro ſeipſo, be preferred, 
ſolved upon a and the Defendant pleads to Iſſue, or a Demurrer is joined, and after 
— 11 the King dies, (e) all but the Information is loſt; and thereupon Pro- 
the Juſtices, ceſs ſhall be awarded to compel the Defendant to appear and plead 4. 


Moor . novo, 7 Co. 30. b. 31. a. and ſeveral Precedents cited accordingly, 

Pl. 1027. S. P. 

Ar ſolved upon a Conference amongſt all the Juſtices. 1 Lev. 207 S. P. (d) Upon an Mut- 
lawzy, Plea, Replication and Demurrer to it after Extent, the Pzotectoz died. Hard 136. per 
Curiam. All but the Dutlawzy and Extent upon it are gone by the Death of the Pzoteaoz. 
(e} Eut Jn{ozmations in Eagliſn Courts are not diſcontinued by the Death of the King, becauſe 
* re — any Continuances of them. Moor 748. Pl. 1027. Reſolved upon a Conference among 
all the Juſtices. | 


Oz an 6. So in caſe of an (f) Indictment. 7 Co. 31. a. And upon many 
Atraign⸗ Penal Statutes, the- Suit is to be commenced within a certain Time; 
_ - — and therefore if the Information or Indictment ſhould not continue in 
Kino, after a Force, the Offence would be diſpuniſhable by the Death of the King, 
Nonſuitin which is the Act of God. 

an Appeal. 7. So in a popular Action, where the King died after Demurrer up- 
7 Co. 31.2. on Evidence, the Defendant pleaded de novo. 7 Co. 31. a. (g) But if 
(s) 3 the King brings an Original, as a Puare impedit, & c. and dies, the Writ 
ned warn {hall abate, becauſe the King, for whom the Judgment ſhould be given. 
ſolved by all . 5 

the Juſtices. is dead; and after the Death of the King, who is Party, no Proceſs 

can be awarded upon the Original. 7 Co. 31. a. 

8. At Common Law, if a Man had been indicted and convicted, 
by Verdict or Confeffion before any Commiſſioners, and before Judg- 
ment the King had died, no Judgment could have been given, be- 
cauſe the King, for WV om the Judgment ſhould have been given, was 

dead, 
— 


- 
7 
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N and the (h) Authority of the Judges, who ſhould have given the (6) Put per 
judgment, was determined. 7 Co. 31. 6. E 6. cep. 5. 


: TY | new Juſtices 
of Gao!-Delivery may give Judgment of a Pziſoner found guilty of Treaſon, Murter Man- 


laughter, ape, oz other Felony, and repzieved, &c. Cro. Car. 14. 


Per x Ed 6. cap. 7. reciting, That where the King's (i) Subjects, to fi) T1 
4 great Charge and Expence, had 8 divers Actions in the 0 vine 
(k) King's Courts, and other Courts o Record, not only by Writ, but not fo ſuch 
alſo by Plaint or Bill; which Actions, Suits, Bills and Plaints, by the r 
Death of the Kings of this Realm, have been diſcontinued, and the Party. g is 
Parties put without Day, Oc. it is enacted, That by the Death of any 7 Co. 30 b. 
King, any Action, (I) Suit, Bi'l or Plaint, chat ſhall (m) depend be- (x) Jt ers 
tween (n) Party and Party, in any of the Courts aforeſaid, ſhall not tends not to 
in any wiſe be diſcontinued, or put without Day, but that the (o) Pro- E ned 
ceſs, Pleas, Demurrers, and Continuances in every Action, &c. depen other Shs 
ing, ſhall ſtand (p) good and effectual, and be proſecuted and ſued not of Ge 
forth in ſuch Manner and Form, and in the ſame Eſtate, Condition, cozd. 7 Rep. 
and Order, as if the ſame King had been living; and that all judicial 30 b. 
Proceſs to be ſued out in the Reign of another King, than reigned (2 A Writ 
at the Time of the purſuit of the Original, or other former Proceſs, . 
ſhall be made in the (q) Name of the King for the Time bein 1 


. . . » theſe Wo2ds 
and chat the Variance in reſpe& of the King's Name ſhall not and being re⸗ 


material. turned, 19 


| : not difrontt- 
nued by the Death of the King, Lat. 110 ſm) Therefoze it extends not to an Oꝛiginal befoze 


it is returned. 7 Co. 30. a. b. f And. 44, 45. Benl. 79. Pl. 121. But it extends to a Lati⸗ 
tat, becauſe founded upon a Bill of Middleſex pzecedent. Yelv. 5+. — Jt extends to a Pꝛohibi⸗ 


tion granted in Banco, becauſe not granted without a Suggeſtion firſt entred upon Reco2d. Secus, 
Def a P2ohibition granted in B. R. unleſs ſome other Pzoceſs hath been iſſued, oz an Tppearance 
entered. Dixy and Brown. Palm. 422. Lat. 114. 3. Bulſ. 314. Noy 77. (n) Therefoze it ertends 
not to any Suit where the King is Party. 7 Co. 30. b. 31 b. = But it extends to an Action of 
Scandalum Magnatum, tho' tam pro Domino Rege quam pro ſcipſo, foz the Contempt to the Bing 
is collateral 2 Secus, where the King is to recover Part. Palm. 422. cited to have been adjudged. 
Lat. 11 f. cited to have been adjudged, But yet Cro. Car. 10. Hut. 82. in Faringdon's Caſe it was 
adjudged to extend to an Action upon the Statute of Recuſancy. 3 Lev. 2c. (o) This extends 
to a Scire facias upon a Judgment in a Quare Impedit. Palm. 404. (p) A P2oceſs taken out in 


time of the Pzedeceſſoz, may be executed in the time of the Succelloꝛ, and returned at the Day, 
7 Co. 3o. b. 1 And. 45. (q) 1 And. 45. 


10. Per 4 & 5. Will. & Mar. cap. 18. Upon the Death of any King, &c. 
all Pleas to Informations in B. R. ſhall ſtand and be good in Law with- 
out calling the Defendants to plead again, unleſs the Defendants deſire 
ſo to do, and requeſt the Court for that Purpoſe within Five Months 
alter ſuch Death. 

11. By 1 Ann. cap. 8. No Writ, Plea, or Proceſs, or other Proc&d- 
ing upon any Indictment or Information for any Offence, or any Writ, 
Proceſs, or Proceeding, for any Debt or Account that ſhall be due to 
the Queen, her Heirs or Succeſſors, ſhall be put without Day by the 


Death of the Queen, her Heirs or Succeſſors, but may be proceeded 


upon notwithſtanding ſuch Death. 

2. And by the ſame Act, no Original Writ, Writ of Niſi prius, Com- 
miſſion, Proceſs, or Proceeding whatſoever, in, or iſſuing out of any 
Cour of Equity; nor any Proceſs or Proceeding upon any Office or 
Inquiſition ; nor any Writ of Certiorari or Habeas Corpus, in any Matter 
or Ciuſe, Criminal or Civil; nor any Attachment or Proceſs, for Con- 
tempt, Commiſſion of Delegacy, or Review, or any Proceſs there- 
upon, ſhall be diſcontinued by the Death of the Queen, or any King 
or Queen of this Realm. Note, This At by a ſpecial Clauſe extends ts 
Ireland, Jerſey, Guernſey, and the Plantations in America. 


| Dil⸗ pr 
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Dilcontinnance. 
(z) Uide By the Alteration, (a) not (b) coming of the Juſtices, &cc. 


12 Car. 2. c. 


3. and Will. ; 

& Mar. cap. 1. IF upon a Writ of Error in the Exchequer-Chamber, a Scive facias 40 

S audiendum Errores is awarded, returnable at a Day, to which there 
1 ; 


ances by not is no Adjournment in the Exchequer-Chamber. This is a Diſcontinuance. 
holding the Mich. 19 Fac. between Cave and Polemebel. Cro. Fac. 620. per totam Cu. 
Term, dec. 7iam, clearly. | 


(b) Where ; | 
the Party ſhall not be pzejudiced by ſuch Diſcontinuance, Cro. Jac. 135. 


2. Per 11 H 6. cap. 6. Pleas, &c. before Juſtices of Peace, ſhall not 
be diſcontinued by new Commiſſions of the Peace, &c But the Ju- 
ſtices in the new Commiſſion, after they have the Records betore them, 
may continue the ſaid Pleas, &c. 

3. Per 1 Edw. 6. cap. 7. Par. 2. Afﬀiles of Novel Diſſcifn, Mod. u. 
ceſter, Turis utrum, or Attaint, arraigned, commenced or ſued before 
Juſtices of Aſſiſe, ſhall not be diſcontinued by the Death, new Com. 

(e) Cro. Eliz, miffion, Aſſociation, or (c) not coming of the ſame Juſtices of Aſliſe, 
12, Uide. or any of them. 

4. And by the ſame Act, Parag. 6. No Proceſs or Suit before Juſtice; 
of Aſſiſe, Gaol- Delivery, Oyer and Terminer, of the Peace, or other the 
King's Commiſſioners, ſhall be diſcontinued by any new Commiſſion or 
Aſſociation, or Alteration of any of their Names, but the new Ju- 
ſtices, c. may proceed as if the old, &. had continued, &c. 


1 (A) Con- 


„ 
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A) © Conulance of Pleas. 


(a) There are 
Three Sorts 
of Conu- 
| ſance; 1. Te 
2 . — nere placita, 
| which does 
not ouſt ano» 
cher Court of 
their Juciſ- 


* | dition, bur 
Franchiſe. only creates 
a concutrent 
a One: 2. Kog⸗ 
(b) At what Time to be demanded. nitio placito⸗ 
rum, as when 
Þ a Franchiſe be granted to a Vill, that Aſizes of Land 2 


commenced 


* 
J within the Vill, ſhall not be taken out of the Bill: Ik in one Court; 
an Ariſe be b2ought out of the Vill, and the Aſife is of which the 


awarded kor Default of the Tenant, the Bailiff of the Vill Coaufeoce 


ſhall not have the Franchiſe if he demands it after, (c) 20 N 
* 3. A Conu⸗ 


3 ſance, with 
an excluſive Juriſdiction, as that no other Court ſhall hold Plea, &c. Hard. 509, 510. (b) Tho” 


not prayed at one Time, yet it may be prayed at another Time, and in another Action. 2 Inf. 130, 
(c) Br, Conuſance 35. S. C. 


(B) Of what Actions Conuſance may 
be granted. 


1. (a) T YE G2ant of Conuſance in a Quare impedit is void, fo2 (a) Dl. 12. 
; the Franchiſe cannot do Right therein, ſcilicer, ſend a BE, Io Cu⸗ 

Wꝛit to the Biſhop. (b) 44 E. 3. 29. b. 38. 14 H. 4. 20. b. 50 Aſſ. 9. Lit. Syn 

per Kin, (c) 26 Ed. 3. 73. b. S p a 


(b) Br. Co- 
nuſance 12. S. C. (c) Fitz. Conuſance 86. S. C. 


2 At Common Law, Conuſance might be granted in a Recor- (d) Conuſance 
art | p 1. | is not grant» 

| „ 02 (d) fieplevin, 38 Ed. 3. 31 able, 2 
the original Writ of Replevin is in Nature of a Juſticies, and not returnable; and in a Juſticies no 
Conuſance can be demanded, becauſe none can demand Conuſance but he that hath a Cour! of Re- 
cord, and of a Plea in a Court of Record; but rhe County-Court, tho” the Plea is holden by Juſti- 
cies, is no Court of Record; and if the Sheriff ſhould grant the Conuſance, he could not award a 
Reſummons. 2 Inf. 140. Br. Conuſance 4. 23. | 


3. (e) But otherwaps it is now after the (f) Statute, which (e) Dl. 12. 
p:ovides, That if the Plaintiff. be nonſuit, a ſecond Deliverance 8. . per Cu 
half be granted, and the Franchiſe hath not Power to grant it, (f) viz, 13 
therekoze there would be a Failure of Right if ye ſhould have Co- Ed. 1. cap. 2. 
nifance. 38 Ed 3. 31. Quere. 


4 It ſeems that Conuſance * map be granted to levp Fines in » The King 


a Franchiſe admitted. (g) 44 Ed. 3. 29. 38. If the Gzant had cannor grant 
been exp2cly. Power to 


hold Plea for 
the levying of Fines againſt the Negative Words of the Stat. of 1$ Edw. I. De modo levandi Fines, 
2 Inſt. 515. but before whom a Fine may be taken, Uid, 2 Rol. Abr. 13. Letter C. with the Addi. 
tions and Notes there, (g) Fitz. Conuſance 30. S. C. Br. 12. S. C. 
| + | 5. (h) Co⸗ 
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162 Conuſance of Pleas. 
(hb) Dal. 12. 5. (h) Conuſance cannot be granted to a Tozd in Ancient De- 
S. FP. per Cu- meaſn of (Urits of Waſte and Re⸗diſſciſin, koz there wants ſuch 
riam. Judge as ought to be in ſuch Acions, ſcilicet, the Shertf. 

1.49. 
(ih ciovel 8p. 6. (i) No Conuſance can be granted upon any Attaint, becauſe al! 
Dyer 202. b. Attaints, per 23 H. 8 cap. 3. are to be taken before the King in hi. 


Kelw. 219. Bench, or before Juſtices of the Common Pleas, and in no other Court, 
dr Benl- 99. Ge. Co. Lit. 224. 2. 


nn 


(B) Againſt what Perſons it ſhall be 
granted. 


(a) So if the 1. 1 F a (a) Clerk of the King's Bench be ſued by Bill in Panco 
Juſtices Regis fo2 Land in a Place where another hath Conuſance cf 
Clecks, or a Pleas, pet the Conuſance ſhall not be granted; fo? otherways 
. the Officers of this Court ſhould be dzawn to attend in inferto? 
Pleas, ſue Courts. Trin. 4 Jac. B. R. (b) Bur's Caſe, per Popham. 


or be ſued. | 
122 Lit. Rep. 304. But yet vide N. Benl. 233. Pl. 262. — But if one in Cuſtodia Marit 


challi, is ſued by Bill, Conuſance may be granted, per Br. Conuſance 50. (b) 2 Rol. Abr. 274. S. C 


(D) Of what Actions Conuſance ſhall 
be ſaid to be granted upon a general 
Grant. : 


1. FF the King grants to a Cozpozation to hold Plea of all 
[| Acions; yer thep ſhall not have Conuſance of any Plca 
(a)Palm. 456. out of another Court (a) without ſpecial Gzant of Conuſance. 
(b) Br. Pe. (b) 9 H. 6. 27. b. 
rents 4.5.C. 2. But if the G2ant be, that they ſhall have Conuſance of all 
Actions, &c. thep ſhall have Conuſance out of other Courts. 
(e) Br. Pa- (c) 9 H. 6. 27. b. 
tents 4. S. C. 3. If the King grants Conuſance of all Manner of Pleas; pet 
the Gꝛantee ſhall not have Conuſance of Appeals of Felony, 
(d) Br. Conu- (d) 8 H. 6. 21. 
lance 27. 8. C. 4. Noz of Appeals of Mayhem. (e] 8H. 6. 21. 
922 5. Jt Conuſance be granted of all Pleas, Motis (f) in qui- 
„ buſcunque Curiis, &. Thep ſhall have Conulance of Pleas, Motis 
Fol. 4959. in Banco, oz Banco Regis, without naming them ſpecially. 
WET IGE 
(f) So ofa (g) 9 H 6. 27. b. 
Grant of all | 
Plcas, zs well in the Preſence: as Abſence of the King, for that cannot otherwiſe be intended than of 
the King's Bench. Palm. 456. (g) Br. Patents 4. S. C. 


6. Jf the Ring grants Conuſance of all Manner of Pleas, 
Motis coram quibuſcunque Juſticiariis; pet he ſhall not have by this 
Conufance of Pleas, Motis in Banco Regis, without ſpecial naming 
(h) Br. Conu- this. (h) 8 H. 6. 21. Contra (i) 9 H. 6. 27. b. 
fance 27 8.0. 7. Ik (k) Conuſance be bp Pꝛeſtription to hold Plea by 
Monty © Writ of Right Patent in Nature of ann Action, they caunot 
(k) Conu- Bold Plea of a Wit of Covenant, fo2 they cannot have a 
ſence cannot kcal Wit in Nature of a perſonal Wit. 44 E. 3. 37. (1) 50 
be claimed by Afl. 9. | 
Pre ſcr i pt ion, 
but to hold Pleas may. Co Lit. 114.3 b. But for this, vide 2 Rol. Abr. 270. Pl. 5. ()) Br. Conu- 
lance 61. S. C. Be. Fines levied 104. S. C 


4 | 8. Ik 
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8 „Ik Conuſance be granted of all Pleas, pet a Fine cannot » Toft. 515; 
be levied there; koz this is no Plea, but a Herozd, 3 II. 4. 6. S. P. 
dubitatur. Ld 

25 It Conuſance of Pleas be granted, and no Mention of Af- | 
files, he ſhall not have Conuſance of Afſiſcs. (m) 12 H. 4. 12 b. (m) Br Conu- 
(n) 26 Aſſ. 24 adjudged, becauſe it is not placicum ſed querela, eats 90 
9 H. 6. 27. b. (o) 14 H. 6. 12. 38 Aſſ. 25. (p) 30 Aff. 31. itz 21 S8. C. 


(90 r, Coau- 
Afl. 14. (r) 26 Aff. 24. adjudged, 22 Aff. 49. per Thorp. 2 * * 80. 


; Fitz. 57. S. C. 
(o) Be. Patents 27. S. C. (p) Br. Conuſance 46. S. C. Fitz. 63 S. C. Br. Patents 105. 8. C. a) Br, 
Conuſance 34.S. C. (r) Br. Conuſance 40. S. C. Fitz. 57. S. C. | 


10. But upon an ancient G2ant by ſuch Wo2ds, if Conu- 
ſance had been allowed in an Alſiſe after Memozp, (as it ſeems 
the Book is to be intended) he ſhall have Conuſance of Agiſes, 
(s) 12 H. 4. 13. (t) 14 H. 6. 12. (u) 30 Aſſ. 31. admit. (x) 34 (5) pr. Conu- 
Afl. 14. adjudged. | ſance 20 S. C. 


Fitz. 21. S. C. 
(t) Br. Patents 27. S. C. (u) Fitz. Conuſance 63. S. C. (x) Br. Conulince #4 3.0. 


11. So if upon an ancient G2zant to an Abbot, &c. Quod ha- : 
beat Curiam ſuam regalem, &c. It Conuſance hath been allowed 
adjudged. ſance 46. S. C. 


| Br. Parents 
tog. Fitz. Conuſance 62. S. C. 


12. But upon an ancient Gzant, if Counſance hath not been 
allowed in an Aſife, tha there hath been a general Allowance . g, Conu- 
of Liberties, he ſhall not have Conuſance of Aſſiſes. Contra, lance 49. SC. 
(2) 37 AMT. 6. adjudged. Fitz 64. S. C. 

13. Jk Conuſance of all Pleas be granted, they ſhall not have 
Conuſance of ſuch Actions which were not in eſſe at the Time, | 
but created after by Statute. (a) 14 H. 4. 2. (a) Br. Conu- 

14. As they ſhall not have Conuſance of a Wzit of Main- Cnc 50 


tenance, * which was bp a Statute after the G2zant made of all % yp 
Actions, (b) 14 Hl. 4. 20. 


(b) Br. Conus 

b 7 ſance 21. S. C. 

Fitz. 22. S. C. Hob. 48. S. C. cited; and vid. Kelw. 210, b. N. Beal. 99. Pl. 144. 

15. The ſame Law is of a Decies tantum. (c) 14 H. 4. (e) Br. Conu- 
20. b. 3 HOT 
7 : (Z.22. S. Lo 

Ty The ſame Law is of a Conſpiracy. (d) 14 H. 4. 5 Cans 
17. But where the Action was at Common Law, and is Fitz. 22 $.C. 
given again! a Perſon bp another Name than was befo2e the | 
Ozant of Conuſance, as an Acton of Debt againſt an Admi- 
niſtratoz; there thep ſhall have Conuſance, (e) 14 H. 4. 20. b. (e) Br. Conu. 
(t) 22 E. 4 23. | ſance 21. S. C. 


: Fitz. 22. S. C. 
Hob. 48. S. C. cited. (f) Br. Conuſance 56. S. C. 


18. If the King grants, Majori, Ballivis Furatis quinque Portuum, 
that they ſhall not be impleaded for Land, or other Cauſe, elſewhere 
than within the ſaid Ports; yet in a wo Warranto, Cc. where the 
King is directly a Party, they ſhall not be impleaded there. 22 H.7. 
Relw. 88 b. 89. a 90 a b. 
19. If by Charter confirmed by Act of Parliament, Conufance be 
granted (g to the Univerſity of Oxford, of all Suits ariſing any where (g) Cro. Car, 


againſt any Scholar, Servant, or Miniſter of the Univerſity, depend- 73. Lit. Rep. 


ing before the Juſtices of the King's Bench, Common Pleas, and others 49- Hetl. 25. 


therein ff 
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(h) Hard. therein mentioned, and (h) before any other Judge, tho' the Matter 


$06, 599 concern the King: If an Indebitatus Aſſumpſit be brought by (i) S5 
ſaid, That — 


minus in the Exchequer, againſt a Scholar, &. they ſhall have Cony- 
— 1 * ſance, for the Court of Exchequer is included in the general Words. 
lowed to er- Paſch. 21 Car. 2. between Caſtle and Litchfield. Hard, 505 allowed ac. 
tend to the cordingly. 
Chancery; "FS. LO he 4 | 
but, 2 Vent. 362. where a Man ſued a Scholar in Chancery, to habe a ſpecifick Perfozmance ot a 
Contract to make a Leaſe of Lands in Middleſex, this C barter was pleaded, &c. and the Pica 
was ober-ruled, becauſe the Charter ought pꝛoperly to be extended to Watters at Common Law 
only, oz to Pzoceedings in Equity arifang in ſuch Taſes, and not to meer Patters of Equity, 
which are oziginally ſuch as to execute Agreements in Specie; and Conuſance is never to be 
allowed, unleſs the inferioz Jurisdiction can give Remedy, and they can only eccommunicate oz 
impꝛiſon, but not pzoceed to a Sequeſtration of the Land in Middlcſex ; but ſaid, That if the 
Matter lay in Damages only, their Jurisdickion might be allowed. Vid. 1 Cafes ia Chan- 
cery 237. fei) But if an Aftozney ſues a Scholar by Writ of Pzivilege, they ſhall not have 
Conuſance ; foz this general Gzant ſhall not take away the ſpecial Pꝛivilege of any Court. Lit. 
Rep. 304. — So if one, as Debtoz and Accountant fo the King, ſues a Scholar by Bill in 
Equity in the Exchequer. Wilkins and Shalcrofr. Hard. 189. 


r 


do. ak = * 2 1 — WY 


0 , 


— 


(E) Of what Actions, Suits and Pleas, 
Conuſance ſhall be ſaid to be granted, 


as Conſequents, and incident to the 
Thing granted. 


I. Hen Conuſance is granted, tho' no P2oceſs is limited, 

as that he ſhall have a Petit Cape, o: P.oceſs upon 
(a) So if the Voucher oz other Pzoceſs, touching the Pleas; (a) pet he ſhall 
King grants (b) have them as incident. (c) 44 E. 3. 29. | 


a Court, the 


Power of making a Bailiff to execute Proceſs is incident. 1 Rol. Abr. 526. Pl. 1. (b) Br. Conu- 
ſance 38. (c) Br. Conuſance 12. S. C. 


2. Ik Conuſance be granted of Writs of Covenant, a Fine 
map be levied there upon it; fo2 this is but a Conſcquent. 
(d) Br. Conu- (d) 44 E. z. 29. Quere, Whether this general G2ant ſhall extend 
UL BE to (o high a Conveyance of Land; this alſo will be p2cju- 
12. 39-9. C. dicial to the King by the Loſs of his Fines fo2 Alienation, 
And Brook, Conuſance 12. ſcems the better Opinion, that this 
ſhall not extend to Fincs, 3 H. 4. 6. 


(F) How it ought to be granted. 
Judge. 


(a) 2 Rol. x, He G2ant ought to make mention (a) befoze what Judge 
(pril. Go 1 the Plcag ought to be held, otherwiſe the Gzantce 
nuſence 27, Mall not have Conuſance by fozce of it. (b) 44 E. 3. 17. b. 18. 


29. S. C. Br. 1 H. 4. 5. (c) 6. H. 4. Placito 3. Contra, 8 H. 6. 21. b. 


1478. Go 


(e) Br. Grant 100. S. C. 


4 2. William 


. 
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2. William the Conqucroz granted ro an Abbot, oanem Regiam 
poteſtatem & omnem Juſtitiam puniendi & dimittendi; and this had (4) Br. Cony- 
bern anciently allowed to be held betoze his Bailiff ; This ſhail tence 21.8. C. 
not now be diſallowed. (d) 12 H. 4. 13. Br. 20 S. C. 
3. But if a H2ant be made without tuch Allowance, and it is (df Cui 
not determined befoze whom the Plea ſhall be held, it ſhali not face 21.8 C. 
ne held befoze his Batliff. (e) 12 UI. 4.13 Br. 20. S. C. 
4. But if it appcars by Jmplication what Judge is intended, 
it is good; as it the G2ant be, thatrhe Gꝛantce ſhall have Conu- 
(ance in his Court: This implies, That it ſhall be befozc the 
Judges and x of the B2antee, and therefo2c it is good. * 
( E. 3 17. b. 3 
„ But 'a Gzant of Conuſance of Pleas to another within N 
the Piecind of his Manoz, is not good without moze. 6 II. 4. 
Placito 3. 
6. But if in ſuch Caſe it be further to be held befo2e his 
Steward, it is good. 6H 4. Placito 3. 
— Jf the King grants Conuſance of Pleag to another, to be 
held bekoze his Dailiffs, Stewards oz Juſtices : It he had not 
uch Ofcers befoze the G:ant, he cannot make them by this ; 
(o the Gꝛant is void. 7 HI. 4. F. b. 
8. Jf the King hath anciently granted to another, Curiam 
ſuam of ſuch a Town, without appointing who ſhall b. Judge; (o) Br. 
net if, by this, Conuſance hath been allowed to the Bailiff of the Bn PE 


| ſan Mo Col 
Oꝛantee, it ſhall be good. (g) 37 Aſſ. 6, adjudged. Fitz.6 S. C. 


(G) How it may be granted. 


1. TF the Ring grants Conuſance, he ſhall nor change the Day 
by yis G2ant, fo2 he cannot change the common Day in a 

Pica of Land; fo2 there is a) a Statute called Dies Communes, () 5 UH. ; 
Kc. and this Statute limits the Dap in a Plea of Land, and Sear. >. 3 
therekoze the Hing cannot grant a ſhozter Day, fo2 this would 
be againſt the Statute. 8 H. 6. 21. 

2. The King cannot grant Conuſance of Pleas to another, to 
have (b) the Ozignal out of anp Court, &c. fo2 if he ſhould (b) But he 
have the O2iginal, there could be no Keſummons, and ſo there well have che 


would be a Failure of Juſtice. (c) 26 Aff. 24. adjudged by all ow 1 
the Council. N 


if there be a 
1 : Failure of 
Right in the Franchiſe, the King's Court, after a Reſummons, ſhall proceed upon the Original 
Br. Conuſance 32. (c) Fitz. Conuſance 57. S. C. Br. 40. S. C. 


3. A Pꝛelcription and Confirmation of this to have the Oꝛigi⸗ 

nal, &c. with Conuſance of Pleas, is not good, fo2 the Cauſe 

afozeſaid, tho' it Hath been ſeveral Times allowed in Eyre. 
(d) 26 Aff 24. adjudged by all the Council, (d) Fita. Co- 
nuſance 57. S. C. Br. 40 $ C 


* (H) Upon 


166 Conuſance of Pleas. 


(H) Upon what Grant. 


Upon a General Grant, 


I, Man upon a geucral Szant ſhall nor have Conuſance of 
Pleas where he himſelf is Party, and where the Pl: a 
is to be held bekoze Himſelf. (a) 40 E. 3. 10. b. adjudged. 
(5) Fitz. Conu- (b) 8 II. 6. 21. b. Curia 
lance 26. S. C. 
Br. 9. S. C. (b) Br. Conuſance 27. S. C. 


—- 2. In Treſpals againſt a Mapoꝛz, and ſeveral! of the Comms. 
* Fol. 492. naltp, the Mayo? and * Commonalty ſhall not have Conuſance 
upon a general G2ant of Conuſance, becaufe rhep cannot be 
Judges in their own Cauſe. 38 E. 3. 15. b. Curia. 
3. But where the Plea is to be held befoze the Steward o; 
Bailiff, there Conufance ſhall be granted upon a General tant. 
without the Wozds licet ipſemet fir pars, where the Lord ok the 
(e) Fitz. Conu- Bailiff is a Party. D. 4, 5 Ma. 157. 27. Dubitatur. (c) 9 II. 7. 11. 
lance 16 S. C. Contra (d) 12 H. 4. 13. 10 UH. 6. 7. b. 
(d) Br Conu- 
ſance 20. S. C. Fitz. 21. S. C. 


4 Upon a general Gzant ancicntly made and allowed, in ce“ 
where the Loꝛd 1s Party, and this had uſed to be held bcf-.: 
his Bailiff: De all have Conuſance at this Day alſo where e 
(% Br. Conu- himſelf is Party. (e) 12 II. 4- 13. (f) 34 Aſſ 14. adjudged; but 
_ C. it is not there mentioned whether it was to be held befoze his 
(f)Br. Conuy. Bailiff, but it leems it is to be ſo intended. | 
ſance 48.58. C. F- Where Conuſance is granted to be held befo2ze the Bailiff; 
if an Action is brought againſk one of the Bailiffs, then ſhall 
not have Conuſance thereof, koz then the Bailiff ſhould be his 
(g) Fitz. Co- Own Judge. (80 10 H. 4. 9. 


nufaace go. S. C. 


6. So in this Caſe, ik after the Writ bzought, new Boiliffs 
are elcaed, pct thep ſhall not have Conuſance, becauſe the Wit 


(b) Fitz. Co- Was well b2ought at firſt, (h) 10 H. 4.9. 
nuſance 90. S. C. | 


7. It a Borough have an ancient Charter, by which it was granted 
to them, quod nullus Burgenſis inhabitans infra Burgum pred” placit vel im. 
placitetur de Terris, Tenementis, Contractibus, &c. within the Borough, 
elſewhere out of, &c. And the Mayor and Burgeſſes of the ſaid | o- 
rough are impleaded in Banco for Lands within their Borough, they ſhall 
(i) So where not have Conuſance; for in this Action (i) the whole Body is im- 
Conuſance pleaded. Paſch. 3 Eliz. N. Benl. 88. Pl. 134. 
1s granted to 
the Chancelloz of the Univerſity, to hold Plea where Scholars oz pzivileged Perſons are 


_— this ſhall not ertend to an Action againſt the Pꝛeſident and Scholars of a Colicge. 
1 Mod. 103. 


(I) Special 
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(I) Special Grant. 


; TE Conuſante of Pleas be granted, licer ipſemer fir pars, * he * Wine Hob. 
(all not have Conuſance it an Action, in wülch he himfelf 87 Vear. 3. 

is Party, becaule He ſhall not be his own Judge, unleſs it be 
granted further, that if he be Party, that he may make another (4) p, Conu- 
Judge. (a) 8 H. 6 19 b. SEV : It: ſance 27. S. C. 

» But upon ſuch Szant, licer iplemet fit pars, ik it be gran⸗— 
ted, that if he be Party, that rhe Plea ſhall be held betoze his 
Steward, he ſhall have Conuſance, foz there the Steward Gall be 
Judge. (b) 8H. 6. 20. b | 

2. Jt the G2ant be, That if any Clerk of Oxford be impleaded, 
that the Chancello2 ſhall have Conuſance co be held befo.c bim: 
Ik the Chantello: be ſued, he ſhall not hav? Conuſance, tho' he 
him'elf be a Clerk; fo? the UW192ds are not exp2cis, licet ipſemet 
ſir pars. (Cc) 8 H. 6. 20. b. 


(b) Br. Conu- 
laacc 27. 8 C. 


(c) b. 


ſance 27. 5. 


(K) Where they have Conuſance of 
the Action, yet for a collateral Cauſe 
the Conuſance ſhall not be granted. 


Failure of Right. ; a) If a Scho. 
(a) — 8 (4) of Drs 


i Þ : 5 fo2r be ſucd 
1. Ir a Fine be removed out of a Frauchi'e by Wit of Erro?, i Chancery 


and comes in Banco Regis bn Vieeimus, and akter a Scire for a ſpecifick 
facias is ſued to have Erccution of it, the Franchiſe ſhall not F-rto:mance 
have Conulante of it, becauſe the Licco2d wall not be remanded uk * eters 
de Banco Regis, and without it they cannot do Night to the Party. ig — 
(b) go Aff 9. adjudged. (c) 44 E. 3. 37. adjudged. the ſuriſdi- 


. trio. of the 
Univerſity is not allowed, for they can only excommunicate or impriſon, but not proceed to a Se— 


queſtration of the Lands in Mliddleſer. 2 Vent. 363. (b) Br. Conuſance 61. S. C. (c) Br. 
Conuſance 13 S. C. and abridged, as if in B. but chis I ſuppoſe a Miſt⸗ke, for it appears by the 
Ycar-Book, that it was in B. H. and ſo it appears, by Br. Cauſe de Remover, Plea 46. 


2. At the Kieturn of the Exigent, Conuſfance ſhall not be grant: 
ed fo2 Failure of Night; koz he cannot be reſirained in the Fran- 
chile to appear by Atioznep, and it is againſt Law to appear by 
Atroznep at the Exigent. 3 H. 6. 10. b 
3. Ik a Man comes by Erigent in a Whit of Debt, Conu- 
lance ſhall not be granted, becauſe the Defendant cught to remain 
in P2ifon till he has agreed with the Plaintiff, and the Body 
cannot be delivered to the Franchiſe. (d) 40 E 3. 1. adjudged : () i Conu- 
Do Failure of Aight. Contra, (e) 11 H. 4. 41. b. 43. b. lacs 5 85 
. 
(c) Fitz. Conuſance 20. S C. Br. 18. S. C. 


4. So if in a Plea of Land, the Tenant makes Default after 
Default at the Summons, Connſance ſhall not be granted, beceu'e 
they cannot give Judgment upon rhe Dekault of Kieeozd here. 
(f) 40 E. z. 1. | 


(f) Fitz. Co- 
nuſance 25. S8. C. Br. 8. S. C. 


F. Nat of 
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HF. Not at the Gzan Cape returned. 11 11. 4 43. b. 14 II. 
Fol. 49 20. b 

6 Vut vide 11 ll. 4. 43 b. In an Agion upon the Statute 5 
Uabenrers, if the Dekendant comes in Mard at the firſt Day, 
aud Conufance is demanded, it ſhall be granted; pet He chall 

(2) Br. Conu- yy 1 rn to kecp his Day in the Franchiſe. (g) 11 

ICC . Eh g 4 , 

e . At the Sand Cape returned, Conuſance ſhall not be aran- 
ted upon Demand, tgo'ſthe Tenant be an Inkant, koz the Failure 
of Night; fo! the? the Snfancy be a geoed Cauſe ro fave the De- 
fanic, pet this is a Dekault in Law, and lo che Court once (cited. 

(h) Fitz Conu- (h) 3 H. 6. 10. b. 

cee S. C. 8 So ik at the Grand Cape returned, the Demandant releaſes 

Br 1.5 C. the Dekault, pet Conulance ſhall not be granted, koz this affirms 

(/itz. Conu- the Dekault. (i) 3 H. 6. 10.5. 

(inge 8. 6. 9 Ik Conulance be demanded at the grand Diſtreſs return 

5. 8 C. ed in a Wiit of Debt, it ſhall be granted. 2 E. 3. 62. b. ad: 
judged. 

10. After VBattail joined in a Franchiſe in a Wit ok Right, 
| : upon a Gant of Conuſance, it ſhall be returned in Banco, be- 

(k) Br. Conu- cauſe the Iſſue cannot be tried there. (k) 44 H. 3. 29. b. 

tance 8. C. 1x. Ik one b2ings Detinue, and counts of a Bailment in a 
Franchiie, and another brings Detinue fo? the ſame Thing, and 
counts of a Batlment in ansther Place out of the Franchiſe, 
and the Defendant p2ays that they map interplead, and the 
Franchiſe demands Conuſance of the Detinue, who counts of x 
Bailnent within the Franchiſe, pet it ſhall not be granted, be- 
cauſe then the Defendant ſhould be at a Miſchief, fo2 he cannot 
have Conuſance of both, and ſo no Interpleader could be there, 
and therekoze if it ſhould be granted, the Defendant ſhould be 

([)Firz.Conu- twice charged. (1) 8 H. 6 31. adjudged. 

fance 6 S. C. 12. Ik a Plea be removed out of a Franchiſe becauſe of a fo: 

Br. 28. S. C. reign Voucher, ik in Banco the Tenant waives the Voucher, and 
pleads in Bar, oz the Doucher is determined; pet the Franchiſe 
ſhall not have Conuſante of this again, becauſe there was once 

m) BL. Conu- 2 Failure of ſtight there, tho' not by their Negligence, (m) 1 

fance 16. C. C. H. 4: 28. 87. b. (n)'14H: 4 . Þ. 

(on) Br. Re- 13. Ik Conuſance of Pleas be granted to a Franchiſe, and 

fummous 13. after au Ale is there bzought (admitting this to be a Plca 

8. C. within their Gant) and the Tenant pleads, That by this Gzant 
they cannot hold Plea o2iginally, but ſhall have Conuſance ou! 
of other Courts, which Plea they there over-rule, and award 
the Alliſe, by which the Diſſe iſin is found, and the Tenant o1ſicd 
of the Poſſeſion : Jf the Tenant that is ouſted brings an A“ 
ſiſe after upon this Ouſter, the Franchiſe ſhall not have Conuſance, 
becauſe they have once failed of their Night. 38 Aſſ. 25. This 
1s pleaded. "0 

14. Jn Treſpaſs, ik the Defendant plerds Villeinage in the 
Plaintiff, and after Conuſance is demanded, it ſhall be granted, 
tho' the Dilleinage cannot be tried in the Franchiſe, becauſe it 

(o) But Hard, MAY (o) be that he will plead another Plea, and not this, when 

508, argu- he comes there, 26 Ed. 3. 3. b. 


endo, 'tis 
ſaid, That the inferior Court muſt proceed upon the ſame Declaration and Plea, and cannot try - 


Cauſe laid out of their Juriſdiction. (p) Br. Conuſance 86. S. C. 
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15. A Treſpaſs lies not in a Franchiſe fo2 a Treſpaſs done 
(a) In the in a Place out of the Franchiſe, Þccauſe they cannot try it there, 
Original :-is ko; thep cannot compel a (q) Jury to come from the Place. 1. 
Lepais de 3. 24 adjuvged. 
lieu. 
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16. Ik a Treſpaſs be bzought of a Treſpaſs within a Franchiſe, 
againſt a Fozeigner that hath nothing within the Franchiſe, C9- 
* naſance hall not be granted, becauſe thep cannot do Right to the 
party; fo; they have not Power to ameta a Stranger wo hath 
nothing within the Franchite to anſwer, 22 Alf. 3. 

17. So it is of an Action of Debt brought againk ſuch Fo- 
reigner, upon a Contrac within a Franchile. 22 Aff. 83. fo? the 
Lauſe afozeſald. | 12 . 

18. In a Conſpiracy againſt Two, fo? a Conſpiracp within a AA 
Franchiſe, of which one is a Fozeigner, and the other within the Fol. 494. 
pranchiſe, Conuſance ſhall not be granted, becauſe the Action is en- 
tire, and they cannot do fight there againſt the Fozeigner. 22 Aff 8, 

19. But if a Treſpaſs be brought againſt them fo2 a Treſpaſs 
within the Franchiſe, Conuſance ſhall be granted, becauſe he 
might have had ſeveral Actions, and lo his joint b2inging of the 
Action ſhall not take away the Conuſante, 22 Aſl 83. 

20. In Treſpaſs, Quare clauſum fregit & domum, &c. intravit in Oxford: 

Conuſance was denied to the Univerſity, becauſe the Freehold might 
come in queſtion. Paſch. 5 Car. berween Cripps and Webb, Lit. Rep. 252. 
adjudged. 

2 So for the ſame Reaſon it ſhall not be granted to them in (9 Co. Car. 
Ejectment, though nothing but a Term of Years be to be recovered. 87, 88. S. P. 
Paſch 5 Car. Lit. Rep. 252. per Curiam. adjudged. 


„% 


(L) What ſhall be ſaid an Action ari- 
ling within the Franchile. 


r. VV Here an Action is b2ought of a Thing done partly 
within a Franchiſe, and partlp out; if it be a Thing 
that cannor be ſevered, then the Franchiſe ſhall not have Conu- (a) Br. Conu- 
lance. (a) 8 H. 6. 31. b. {ance 28. S. C. 
2. As in Treſpa(s fo2 a Battery in one Place, and continued 
in another Place; ik one ok the Places be within a Franchiſe, 
pet Conuſante ſhall not be granted, becauſe it is an intire Treſ- 
paſs. 8 H. 6. 3. b. 
3. Ik one be ſummoned againſt a Prohibition within a Fran- 
chiſe, to appear at a Place within the Franchiſe, but Sentence 
is given out of the Franchiſe ; if an Attachment upon the Pꝛo⸗ 
hibition is b2zought, Conuſance ſhall not be granted, fon the pꝛin⸗ 
cipal Gztevance is where the Sentence was, (b) 46 Ed. z. 8. b. (+4) Br. Conu- 
4 It a Leaſe be made in Middleſex of Land in Durham, he ſance 14. S. C. 
cannot have an Action of Debt upon this in Durham. (c) 21 51 23 
40. | ) Br, Juriſ- 
5. It a Ketainer of a Servant be out of a Franchiſe, and + 
the Departure within a Franchiſe; pet the Action upon the Sta- Debt 112.8 C. 
tute of Labourers lies not within rhe Franchiſe. (d) 11 H. 4. (4) Br. Conn: 
: ance 18. S. C. 
6. Ik an Account be bꝛought of a Gieccipt within the Franchiſe, 
Conuſance ſhall be granted of it, 29 Ed. 3. 35. b. | 
7. An Heir cannot be ſued upon the Obligation of his Anceſto? 
within a Bozough, where he hath not Aſſets wichin the Juric⸗ 
diction of the Court, but without. Mich. 16 Jac. B. R. between 
(e) Bourn and Carington, agjudged in a Wit of Erroz where (0 Cro. Jac. 


50 2. S. C. and 
the Judgment reverſed accordingly. 2 Rol. Rep. 48. S. C. adjudged, and the Judgment reverſed ac- 
cordingly, tbo' che Jury had found Aſſets; bur per Dod, ic would have been well enough if the Jury 
had found the Alſcts within the Juriſdiction. 


Uu the 15 


— 
— 


* Qu 
— 


TTT — 


: = 25 
w 2 


4 

U 

* 

ö . 

3 \ 

| 4 
, 


1 
(Fitz. Conu- 


— 


r 


170 Conuſance of Pleas. 


— 


the firſt Judgment was reverſed, becauſe in the Pleading there 
was no lace alledged where the Aſſets were, which might be 
ont of the Jurisdictiion of the Court. 
8. If an indebitatus Aſſumpſu is brought againſt a Scholar, and laid in 
London, yet the Univerſity of Oxford may demand Conuſance, for the 
Cauſe is not to be removed or adjourned thither to be tried, but to be 
tms diſmils'd here, that they (f) may begin de novo; for by their Charter, 
Tanſito'n confirmed by Parliament, they may proceed as they pleaſe, per Teſte, 
Ru 209 according to the Common or Civil Law. Paſch. 21 Car. 2. between 
the Biſhop of Caſtle and Litchfield. Hard. 505, 508. adjudged. 


Ly was de 

med Tonutauce. 1 Sid. 103. and Hard og. tis faid arguendo, That the inferioz Court, upon 
Conulance aſlowed, muſt pzoceed upon the ſame Plea and Declaration, and cannot try a Cauſe 
ſaid out of their Jurisdiction, noz compel the Plaintiff to declare de novo; pet vide Hard. 96g. 
Rol. Abr. 493. Pl. 14. 


e 


(M) At what Time it may be demanded. 


x Sho 7 ought to be demanded the firſt Dap, otherways 
(a) Br. Privi- it ſhall not be allowed. (a) 20 H. 6. 32. b. 
ledge 7.S.C. 2. When the Place appcars in the Wꝛit where the Action arol?, 
there Conuſance ought ro be demanded the firſt Dap, becauſe :t 
appears whether Conulance belongs to them; but otherwaps it 
(b) Fitz. Co- 18 econtra. (b) 11 H. 4. 41. b. (c) 14 H. 4. 20. b. (d) 3 H. 6. 30. b. 
nuſance 19. 2 Ed. 3. 62. b. 


. 
(e) Fitz. Conuſance 22. S. C. Br. 21. S. C. (d) Fitz. Conuſance 3. S. C. Br. 3. S. C. 


3. As in Treſpaſs, Conuſance ought to be demanded the firſt 

Day befoze the Count, if the Party makes Default, becauſe che 

(e) Fitz. Co- Place of the Treſpaſs Appears in the Wzit. (e) 11 H. 4 41. b. 
nuſance 19. 43. b. (f) 14 H. 4. 20. b. (g) 3 H. 6. 30. b. ä 


S © Br. 17. 
S. C. (f) Fitz. Conuſance 22. S. C. (g) Fitz. Couuſance 3.5. C. Br. 3. S. C. 


(b) Fitz. Co. 4. But otherwaps it is in a Wzit of Debt. Ch) xx H. 4. 41. b. 
naſance 19 43. b. becauſe the Place of Contract does not appear in the 


: 27 Br. 17. Mzit. (i) 14 H. 4. 20. b. (k) 3 H. 6. 30. b. 2 E. z. 62. b. 
(i) Fitz. Conuſance 22. S. C. (k) Fitz. Conuſance 3. S. C. Br. 3. S. C. 


5. The ſame Law in Detinue. (1) 3 H. 6. zo. b. 

Fol. 495+ 6. But theſe Caſeg are to be intended when the Mzit is bought 
in a Countp within which the Franchiſe is; to2 there it map be. 
{ance 3. S. C. That the Contract was within the Franchiſe, oz without in the 
(m) Br.Conu- COunty ; fog this ſtands indifferently bp the Suppoſal of the Weit, 
fance 3. S. C. and ſo the Truth cannot be known bp rhe Wzit befoze the Count. 
Fitz. 3. S. C. (m) 3 H. 6. 31. : 

7. But if all the Town be one Countp by it ſelf, and no Fran- 
chiſe within it, as Briſtol; there, becauſe they are aicertained by 
the Writ, thep ought to demand Connſance at the firſt (n) Day. 

(n) This is () 3 H. 6. 31. adjudged, 


miſprinted in | 
the Original, for there tis Bziek. (o) Fitz. Conuſance 3. S. C. Bc. 3. S. C. 


8. In a Wzit, if Conuſance be not demanded at the Return 
of the Oziginal, they ſhall not have Conufance aftcr at the Ne⸗ 
turn of the Capias; foz tho? upon the ficturn of the Oziginal, the 
Dekendant made Default, and ſo the Conuſance cannot then be 

| granted, 
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ted, pet the Demand ought to be at the firſt Day, and this (p)Fi-z-Conu- 
Fall * 3 (p) 14 H. 4. 20. Curia. | y oy 22 S.C. 
3. In an Wiſe againſt two, if the Aſſiſe be awarded againſt ** 21. S. C. 
one by Default, ik Conuſance be after demanded fo: the other 
chat appears, it ſhall not be granted; fo2 the Court is ſciſed 
by the Default of one, and the Oziginal is intirc, (q) 3 H. 6. (q) Br Conv- 
ce Is Is Vo 
10 > But if a Man b2ings ſeveral Aſſes, and one is awarded 
by Default, pet koz the other Conuſance ſhall be granted upon 
Bemand at the fame Dap ; fo? he hath Election to have Conu- 
ſance of any which he pleaſes. 3 H. 6. 14. b. 
11. Jn an Aſie, if the Tenanc makes Default, by which the 
Ame is to be awarded by Default ; if Conuſance is demanded , _ 
befoze the Aſſiſe ts awarded, pet it ſhall not be granted. (r) 8 Ul. had 1, 
6. 7. b. adjudged. nce 26. $.; 
48 In Treſpaſs againſt two, if one makes Default, and the * 
other comes and pleads Not guilty, Connſance may be deman- 
ded now, tho” it ſhall not be granted till the other comes; net __ = 
this Demand mat a enter'd, and he ſhall have it when the oh r 9 * 
appears. (5) 22 50. i 1 
11 3. In Trelpals againſt two, if Conuſance be not demanded e 
every Bap of the P2oceſs continued, it ſhall not be granted; fo 


it ought to be demanded at every Bap of the Pzoceſs continued. 
22 All. 83. 


14. Conuſance cannot be demanded (t) after Imparlance. Hill. 1. 


& 15 Car. (u) The Biſhop of Ely's Cale. 1 Sid. 103. reſolved per VA 7 

Curiam. Elngn colt, 
Br. Conu- 

ſance f (u) 1 Lev. 89. S. C. adjoznatur. 


» —k 


— 


N) At what Time it is to be granted. 


1. F Onuſante ſhall not be granted bekoze the Writ is ſerved, as 


if the Detendant (aps in an Alliſe, that he was not atta- 


ched by Fifteen Daps; Conuſance ſhall not be granted, 13 H. 
4+ 11. | 


2. Conuſance ſhall not be granted till the Defendant has made 


| | aintiff ſhall 
8 advantage againſt him fo2 his want ot Dekence. (a) 14 EO 
4. 29. 


0 Br. 22. S. C. 
3. Jn Trcſpa(s againſt two, if one makes Default, and the 

other appears and pleads, and Conuſance is demanded, pet it 

ſhall be granted foz none of them till the other appears; fo: up- (b) Br Conu- 

on a Bill o: Writ, the Court cannot grant Conulence in part. ſince 26 $.C. 

(b) 22 Aff. 50. adjudged. | Fitz. 7. S. C. 
4. When a Court holds Plea upon Conuſance of a Plea grant- 

ed, the P2oceſs againſt the Party ſhall be by Capias, ag other 

Juſtices do. (c) 22 Aſſ. 61. 


8 (c) Br. Conu- 
ſance 38. S. C. Fitz. Proceſs 177. S. C. 


5- Aud they ſhall award the grand Diſtreſs, if the Caule re- 
quires it. (d) 2: Aſſ. 61. (d) Br. Conu- 


ſance 38. S. C. Fitz. Proceſs 177. S. C. 


6. And if he comes not, he ſhali loſe his Iſſues. (e) 22 AM. 2 1. (e) Br. Conu- 


ſance 38. S. C. 
Fitz. Proceſs 177. 8. 


7. And 


1 Conuſance of Pleas. 


5. And if the Party is (f) conviced, he ſhall br fined o2 im: 
* Fol. 495. p:tfoncd, oz ſhall be in * miſericordia of him to whom Conuſance 
7j In the G. is granted, if the Caſe requires it; fo2 without theſe, Conuſance 
Nina) cis, would be of no Eſſed. (g) 22 Aſt. 61. 

Convince, 3 age 

and ſo appears miſprinted, (g) Br. Conuſance 38. S. C. Fitz. Proceſs 17. S. C. 


(O) Conuſance of Pleas. 


Remover. 
What will be a ſufficient Cauſe to remove. 


1. The feturn of Iſſues againſt a Party of 2d, o2 no Jes, 

by the Bailiff of a Franchiſe, where he might have cc- 

turned Iſſues to 20 l is no Caule to remove the Plea ; fo2 tie 
(+)Fitz.Canſe other Party might aver in the Franchiſe, that moze Iſſues might 


de Remover, Have bcen returned. (a) 45 Ed. 3. 7. 
Plea 9. S. C. 2. But ik the Under Balliff returns two (mall Iſſues by 


Covin and Procurement of the Bailiff, who is Judge: This 1s 
(b) Br. Cauſe a good Cauſe to remove the Plea. (b) 45 Ed. 3. 7, 


de Remover, 


Pleag S. C. Fitz 9 S. C. 


3. In an Aſie, ik the Bailiff of the Franchiſe does not ſuc 
the Neco:D at the Dap that the Plaintiff hath in the Franchiſe, 
this is not any Cauſe to remove the Plea; fo2 the fiecozd is at 

2 Br. ccc all times to be ſued by the Plaintiff o: Demandant. (c) 27 
Filz. 8. 8. C. Al. 72. by all the Juſtices. 2 
4. Jt is a good Cauſe to remove a Plea, that the Bailiff, who 
(010 a is the Judge, is of the Kobes of the PPlaintiff. (d) 12 (. 4. 12. 
— 12.4.0 5. Ik Conuſance be granted to be held befoze the gang and 
Bailiffs; if one of the Bailiffs bꝛiugs an Action within the 
Franchiſe, it is no Cauſe to remove the Plea, quia ſavet, becauſe 
he himſelf is Judge; fo2 if the Defendant takes this Exception 
there, the Plaintiff ought to ſfap his Action till he be out ot 913 
(e) Br. Cauſe Office, otherwaps it is Erroz. (e) 2 H. 4. 4. b. 


de Remover. 
Pie 11, . C. Nin 6. 8. 6. 


6. If Conuſance be granted to be held bekoze the Bailif, if 
an Action be brought againſt the Bailiff: This is good Cau'r 
to remove the Plea, becauſe he cannot be his own Judge. 

(f) Br. Conu- (f) 8 H. (g) 9.19. b. 
ſance 27. S. C. 5 
(g) This is miſprinted in the Original, as here, and ſhould be 6. 


(b)Hard. 507. 7 (h) Failure of Right in a Franchiſe is good Cauſe to re- 
S.P. perChief move. (i) 11 H. 4. 27. b. (k) 8H. 6. 29. 


Baron. 


(i) Br. Conuſance 16 S. C. Br. Voucher 161. S. C. Fitz. Reſummons 12. S. C. Be. 6. S. C. 
(k) Br. Conuſance 27. S. C. 


8. Ik a Fozeigner be vouched in a Franchiſe: This is a good 
(1) Br. Conu- Cauſe to remove it fo2 Failure there. (1) 11 H. 4 27. b. 8 II 6. 20 


ſance 16. S. C. 


Br. Voucher 161. S. C. Fitz. Reſummons 12. S. C. Br 9. S. C. 


9. So if a Plea be pleaded that beats Date out of the Juril⸗ 
diction. 8H. 6. 20. 2 


10. J 


as 


8 
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* 10. It Conuſance be to be held bekoze the Bailiff of an Abbot, 
(as it ſcems to be intended) and a real Action is brought againſt 
ihe Abbot, and the Abbot faith, That he hath the Land of the 
Gift of the King, and pꝛaps Aid of the Ring: This ſhall not be 
any Cauſe to remove the Plea, fo2 he hath not failed of Night 
there; foz he map have Aid of the Ring, and the Ring may ſend 
to the Juſtices to pzocced to Judgment, as well as in Banco. 
1 Ed. 2. 38. b. | 
5 11. It they will err voluntarily in a Thing of which a Writ 
of Erro; lies, and this can be retozmed by it : This ſhall not be 


Cauſe to remove the Plea. Contra, (m) 8 II. 6. 20. (m) Br. Conu- 
12. As if they will not grant the View where the View lies: ſance 27. S. C. 
This is no Cauſe. (n) 8 II. 6. 20. (o) Br. Conu- 


13. But if they err voluntarily in ſuch a Theng, of which a Lace 27. . C. 
CUrit of Errc2 lies not, no2 can be rekozmed by it : This ſhall be 
good Cauſe to remove it. (o) 8 H. 6. 20. (0) Br. ot 
14. As if they will not recozd a Default as thep ought, oz 27 8 
will not give Judgment: This is good Cauſe to remove it, 
becauſe no Wit of Erro lies without Judgment, no2 the Er- 
ro2 of the Default will not appear of RNecozd to be rekozmed. 
(p) 8 H. 6. ao. (p) Br. Conu- 
15. Ik Wong be done to a Tenant o; Dekendant that goes but fance 27.8 C. 
in Delap, as it ſeems to be intended: This is no Caule of Kee- 5 
moval, ko; he is not at P2cjudice, becauſe he hath the Poſſeſſion x , 
of the Land. (q) H. 6. 20. j (q) Br. Conv» 
16. If Commance be granted, and the Bailiff will not read Lace 25. 8 C. 
the W21t there, it is good Cauſe of Neſummons. 18. E. 3. 31. b. 
17. Jn an Action, ik the Franchiſe hath Conuſance granted. 
and in the Frauchie the Defendant pleads Villeinage in the 
PlaintiF: Chis is good Cauſe of a Heſummons, becauſe this 
- raimnot be tried there. (r) 26 Ed. 3. 73. b. | 4 422 
ancc . C. 


———— _ 
lt 
I —_ * 4 


(P) Pleading after Removal. 

I, I. a Plea be removed out of the Lozd g Court foꝛ Cauſe; the 
Cauſe is traverſable. (a) 12M. 4. 13. b. 92 Cauſe 
e Remover, 
Plea, 43. S/C. Fitz. 5. S. C. If Conuſanee be granted, end a Reſummons ſued for Failure of Right. 
the Lord may demand Conuſanoe again, and then the Demantlanr (ſhall ſhew bow he failed, &c. and 
the Lord traverſe the Cauſe, and there upon the Tenant aught to joyn in this dſſue with the De- 
mandant or Lord; and if he joyns with the Lord, and it is found with the Demandant, it is pe- 
remptory to the Tenant; otherwiſe if he joyns with the Demandanr, for there the Demandant cannot 
have Judgment againſt him where the Verdict is found with him, or for the Demandant againſt 
a Stranger, and not againſt the Tenant; ſo that Conuſance may be demanded, as well upon the Re- 


ummons as the Cog, and the Cauſe may be traverſed as well upon the one as the other. Br. Co- 
nuſance 5, 6. —W ere ſeveral Cauſes may be alledged, and all traverſed. Br. Conuaſnce 10. 


E 


— 


(Q) Conuſance. 


Reſummons. 
3 In what Caſes it lies. 


L. Fter Conuſance is granted, if there be good Cauſe after 

co remove the Plea, a GKeſummonsg ſhall be ſued in the 
Court where the Oziginal was commenced, 8 H. 6. 20. 18 E. z. 
3t. b. 1 Ed. 3. 21. b 


2. But when it comes there, if no Cauſe appears, it ſhall be 
remanded, x Ed. 3. 21. b. 1 | 
X x (R) Co- 
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(R) Conuſance. 
Remover. 
Reſummons. 


I. Wn Conuſarce is granted to a Franchiſe out de Banco, 

| and there is a Fozeign Doucher; and thercupon the De- 
mandant ſues a Keſummons in Banco foz Failure of Right there, 
nothing ſhall come of the HieCozd in Banco but the Oziginal, 


(z) Br. Conu- and the Party ſhall be at large to plead any Plea. (a) 11 lt, 
ſance 19 S8. C. 87. b. 


d th | 
hog rhic bs dons in the Franchiſe ſhall be of Record in B. but the Original. 


* 


Conulance. 
650 N. Beal. (a) How to be (b) Demanded, and (c) Entered. 
233. Pl. 262. | | 
UP Ae 1. II is not demandable by Attorney, unleſs he hath a Warrant of 
by the Loꝛd Attorney in Latin preſent in Courr. Hill. 14 & 15 Car.2. (d) The 
oft the Fran- Biſhop of Eh's Caſe. 1 Sid. 103. per Curiam. | 
chiſe,and not 


eaded to the Jurisdiction by the Party. 1 Lev. 89. but vid. Moor 249. Pl. 396. 216. Pl. 429. 
A There is a Diverſity between a Frankie to demand Conuſance, and a Franchiſe ubi — 
Domini Regis non currit; foz in the firſt Caſe, the Tenant oz Defendant ſhall not plead it, but 
the Lozd of the Franchiſe muſt demand Conuſance; but in the other Caſe the Defendant may 
plead it to the Wit. 4 Inſt. 244 (e) Where the Parties ought to have a Day given to them in 
the Franchiſe. Lane 81, 87. —Where the Time and Place of Tryal ought to he entered upon th: 
Roll; 1 Sid. 283. (d) 1 Lev. 87. S. C. And ſaid the Uarrant of Jttozney muſt be filed in Court: 


And vid. Palm. 456. 


2. If by Charter, confirmed by Act of Parliament, Conuſance of 
Pleas, Cc. is granted to the Chancellor of Oxford, or his Commiſſaty, 
the Vice-Chancellor by his Deputy may demand it, tho' the Vice- 
e) Br. Conu- Chancellor is but a Deputy himſelf ; for a (e) Bailiff may properly 
36, 5% demand Conuſance, and upon Notice of the Patent the Court ought 
oo eh Paſch. 21 Car. 2. Caſtle and Litchfield, Hard. 505, Cc. ad- 

judged, I | 


| 
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Fol. 498. 


W 
( | H d (a) As to the 
(a) (b) OP O as Name and 
Origin of 
Copy holde, 
vide 9 Co. 76. 
b. Co. Lit. 58. 
5 22 | a. 2 Rol. Rep. 
236 — They 
are now eſta- 
bliſhed by 
Cuſtom; and 


. . ſuch Tenanr, 
(A) Of what Things it may be. dee 
vices, and 


does nor 


1. (c) Ithes map be demiſable by Copy of Court-Koll, break the Cu- 
acco2ding to the Cuſtom ot the Manoz, fo2 they dem of the 

may be Parcel of a Manoz, (as it ſeems) as is 

well as a fient-Charge, Contra, P. 43 Eliz B R. 


by his Lord. 
between (d) Sands and Drury. N YR 


| 22, à. 
(b) The Cuſtom having created ſuch Inheritances, the Law will direQ the Diſcent thereof, accord. 


ing to the Rules and Maxims of the Common Law, as incident to every Eſtate diſcendible; but ſuch 
cuſtomary Iaheritances ſhall not have any collateral Qualities which concern not the Diſcent, and 
therefore they ſhall not be Aſſets, &c. 4 Co. 22. a. 22. b. 30. b. Hob. 215. (e) Cro. Eliz. 413. S. 
P. cited to have been adjudged. (d) Cro. Eliz. 8 14. S. C. and S. P. dubitatur, becauſe not Parcel 
of the Manor, and therefore not grantable, Secundum Conſuetudinem Panerit. 4 Co. 24 b. 


2. Tonſura prati map be demiſable by Copp of Court-Koll, ac- 


tozding to the Cuſtom of a Manoz bp Pzeſcription. P. 43 Eliz. 
B. R. per Gawdy. - 


3- (e) Underwood, without the Soil, map be demiſable bp (e) woe and 
Copp. Co. Lit. 58. b. Taploz, 8. P. 
by 4 . , 5 

adjudged and affirmed upon Error, becauſe it is a Thing of Perpetuity, to which the Cotom 145 


extend. Cro. Eliz. 413. adjudged and affirmed upon Etror. Moor 315. Pl. 480. adjudged and affir= 
med upon Error. | 


5 
* 


4. (f) The Herbage oz Yeſture of Land map be demiſable by ce) poe and 


Copy. Co. Lic. 58. b. T ayloz, S. P. 
5- (g) A Mano map be demiſable by Copy. Co. Lit. 58. b. eu 3 1 a. 


5 Sic Henry Nevil's Caſe. S. P. 11 Co. 17. adjudged; and that ſuch cuſtomary Lord may keep 
ourts, and grant Copies. Cro. Jac. 327. adjudged. 1 Bulſ. 57. cited. But Cro. Jac. 260. dubitatur. 
gut he cannot hold a Court Baron, for he can have no Frecholders, for a Copyhold-Manor is not 
capable of an Eſcheat of a Freehold, for if it were, the Freehold after the Eſcheat muſt become Copy- 


hold, which is repugnant and impoſſible. The King and Staverton, Yelv. 190. Cro. Jac. 259. 


I Bulſ. 54, 55, &c. 


6. (h) Anp thing that concerns Land map be granted by Copy. (b) A Mil 
o. Lit. 58. b. may be. 


4 Leon. r4r. 
cited to have been adjudged. 


2 90 - 4 Fair appendant to a Manor may be granted by Copy. (f, 4.Co. 31. 


(B) What 


2 e. w 4 
I J 6 
— — K 


» 


IE (B) What (a) Act or Thing will deſtroy 


of a Copy- 


bold Late, the Power to grant by Copy. 


Thar it bath 

bren demiſed a 

or demiſable 1. IF the Ring be ſrized of a Mano, ok which Black-Acre ig 
Time out of Parccl, and demiſable by Copp in Fee, and this comes g 
a 1 the Ging either by Elcheat oz Surrender; and atter the Ring 
<3. b. nd caſes the faid Blaek-Acre to J. S. fo2 Life, not taking Notice that 
bid. Leon. it Was demiſable by Copy : This is a good Oꝛant, rho' rhe Hing 
56.3 Leon. did not know that it was demiſable by Copp, and by conſc- 
107, 108. gucnce it will dcſtrop the Power to grant it bp Copy at ann 
| time after; (o that the Ring; o: any other Lord of the Manoz, 
(Lee and cannot grant it by Copy after. M. 15 Car. B. R. between (b) Down. 
ee cliffe and Minors, per Curiam, reſolved upon Evidence at the Bar; 
the lane Cale. but they dircged the Jurp to find a fpecial Derdice, and the 
; Jon. 449. Jurp gave a gtincral Vervic againſt their Direction. 

Aas ac - 


ingly ; but the Jury found a general Verdict contrary to the Direction of the Court. Cro. Car. 5 21. 
ut in the Cale of Field and Boothy, 2 Sid. 17, 35, 81, 137. &c. the 8. P. being in Queſtion, it 
was »djudged othetweys by Glyn and Aar burton contra Mewdigate; and for that the King's Grant 
ſhoutd not enure to a double Intent. Styl. 266. &c. adjudged con. And vid, March 206. 


2. Ik a Copphold in Fee comes to the Loꝛd by Eſtheat oꝛ Sur⸗ 
(e) So if he render, (c) pet there is no Impediment, but the Lo2d map akter 
keeps it for a grant it again by Copp, M. 15 Car. B. R. between Downcliffe and 
Torig rin in Minors, per Curiam, upon Evidence at the Dar. 
is Hand. 
Ry. 31. a. Co. Lit. 58. b. Cro. Eliz. 699. 


(d) 4 Co. 311 3. (d) If a Copphold comes into the Hands of the L02d (e) in 
S. P.zdjudg'd, Fee bp Elcheat o: Surrender, and the Lo2d leaſes it bp Purol fo; 
bacon dn. One Soar, v2 half an Year, o: fo? al (f) certain Time, it can ne⸗ 
fes n ver be granted by Copy after; but this Power to gtant bp Copy 
not dewiſed 18 wholly deſtroped. M. 15 Car. B. R. between Downcliffe and 
nor 4 Minors, per Curiam, upon Evidence at the Bat refblbed. 

50. | h ; 
(&) But if Tenant in Tail for Life, & c. makes ſuch Leaſe, &c. this ſhall not deſtroy the Power of him 
in Reverſion. 2 Rol. Abr. 271. Pl. 1, 2, &c. 2 Sid. 35, 37. Vet vi 


| d, Cro, Car. 521. per Curiam, 
guend' con, (f) Decys, if he leaſes it it Will. 1 Co. 31. . 3 Len. 155. en 
4. So if the Lord makes a Peofſment theteof in Fee upon Condition, 
and after enters for the Condition broke; yet it cannot be regranted 
9 by Copy. Mich. 18 & 19 Ex. in Frenebhes Cale, 4 Co. 31. 4 
refolved. | ky 


* 


5. Par'if the Lord be diſſeiſed thereof, and the Diffeiſor dies feiſed, 
ot if the Land be recovered againſt the Lord by a falfe Verdict or erto- 
neous Judgments; tho? *tis not demiſed or demiſable by Copy till it is 
recpyered by the Lord, or the Judgment reverſed, yet after it is re- 
continded, it is prantable again by Copy, 'becaiife the Interruption 
wo 1 Mich. 18 & 19 Eliz. in Frenche's Caſe. 4 Co. 31. a. re- 
Tolved; 

6. If the Land ſo eſcheated, &c. is extended upon a Statute or Re- 
'coghizahde made by the Lord, or the Wife of the Lord in a Writ of 
Dower hath it afligned to her, tho' theſe Interruptions are by Act of 
Law, yet it cannot again be granted by Copy. Mich. 18 & 19 Elix. in 
Frenche's Caſe. 4 Co. 3 1. a. 


7. If a Copyholder takes a Leaſe for Years of the Manor, by which 


his Copyhold is extin&, yet he may regrant it again if he will, for it 
*WiisalWaysdehn{ſed or demiſable. Mich, 18 & 19 Elix. 4 Co. 31. b. 


reſolved. 8. 5 
80 


1177. 5 mh i. 


* 
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8. So if a Copyhold eſcheats, &c. and the Lord aliens the (g) Ma- (8) So if he 
nor, his Alienee may regrant the Land by Copy. Mich. 18 8 19 El. leaſes the 


4 Co. 31. b. reſolved. Manoz and 


. * ; | Ke * the ſaid Cos 
d Land, by the Name of his Tenement called H. foz the Manoz being denied, the Copy⸗ 


hold is included as Parcel thereof, and the naming the Copyhold is but Surpluſage, Ceo. Car. 51. 


ccc 
(C) Copyhold. 
Grant. 
By whom it may be made. 
. % PH Loꝛd that hath a lawful Eſtate in the Manoz, (b) be (Moor 147. 


he Tenant fo2 Life oz Bears, Tenant by Statute Mer⸗ Pi 292 238. 
chant, Staple, Elegit, Tenant at Mill, oz Guardtan in Chi- P1 369. 8. k. 
valry, (c) map grant Copies (d) atcozding to Cuſtom. Co. Lit. 13 
58. b. 4 Co. 21. b. 


Fe S8. P. reſolved; 
and that ſuch Grants ſhould bind thofe in Remainder. (b) For the Copyholder is in by the Cuſtorn; 


without Regard to the Eſtate or Perſon of the Grantor, and therefore ſuch Grant by an Infant, Non 
compos, &c. ſhall bind. 4 Co. 23. b. 8 Co. 63 b. Noy 41. (c) Ard ſuch Rents and Services as 
they reſerve, will be annexed to the Manor, and attend the Owner thereof after thei: perticular 
Eſtates determined, 11 Co. 18. a. (d) But he that hath but a particulsr Eſtate only in the M- nor. 
cannot grant 3 Copyhold by Parcels, or demiſe Part, and retain the Reſidue himſelf. Cro. Eiiz. 662. 
per Poph. --He muſt reſerve the ancient Rent or more. Br. Tenant by Copy 27. 


2. (e) But Difſſciſo2s, Abatoꝛs, Jntrudo2s, 0) Tenants at (e) Chu>- 
Sufferance, cannot grant Copies to bind thoſe that have Night. 9) A 
Co. Lit. 58. b. Co. 4. between (f) Rouſe and Arters, B. R. 24. ad } po „e 
. . ph. 71. 
judged in the Caſe ok a Tenant at Suffer ante. M 


"on $12. 


SP. per Cur, 


(f) Moor 236. Pl. 369. S. C. adjudged. 2 Leon. 45. adjudged niſi. Ow, 27, 28. adjudged niſi. Co. 


Eliz. 699. 


3. (g) Jf Tenant in Dower ok a Copphold Mano? grants a Co- (%) Other 
beben in everſion to another, (h) where by the Cuſtom it map ways where 

e granted in Hieverſion: This Gzant ſhall bind the Heir after ple⸗ded, that 
the Death of the Feme, tho? the Keverfion be not executed in u becovered 


the Life of Tenant in Dower: Foz this is all one with a Sant . ant 
in Poſſeſſion, the Cuſtom warranting an Eſtate in Keverũon. by rhe Name 


P. 4 Eliz. B. R. between (i) Gaye and Reye. of certain 


Meſſuages, 
Acres and Rents, for by ſuch Names no Part of the Manor could be recovered, and ther- fore, &e. 


Godb, 135. Ow.4. (h) There oughr to be a Cuſtom to enable « Lord of » Manor to grant a Co- 


| Pyhold in Reverſion. Match. 6. —And where the Cuſtom may be to grant with rhe Conſent of the 


2 in Poſſeſſion. Mid. Goulſ. 102, 103. 3 Leon. 226. Godb. 140. (i) Cio. Eliz. 66 1. S. C. 
Judged. 


4. It Guardian in Soccage grants a Copphold in Keverfion, 
atcozding to the Cuſtom of the Manoz, this ſhall be a good 
B2ant, and bind the Ward, tho? it comes not in Poſſeſſion du⸗ 
ring the Nonage of the Ward, fo2 he is Dominus pro Tempore: 
H. 12 Jac. B. and M. 3 Jac. B. between (k) alas and Ridler. (x) zRol.Abr. 
adjudged, 41. S. C. Cro. 


: ; Jac. 55. 98. 
S. C. adjudged. Godb. 143. S. C. adjudged; and I ſuppoſe the Admittance there mentioned muſt be 


intended of a Grant. Ow. 115. S. C. adjudged, and by ſome of theſe Books the Court ought te be 
kept in the Name of the Guardian. ON MID : e 


Yy | 5. If — 


i | 


Copy. 


= = Pe .. ; 


* — — — — 
5. Jf a Lozd of a Mano? deviſes by his Will in Writing, 
that his Erecuto2 ſhall grant Copies accozding to the Cuſtom. 
fo Papment of Debts, and dies; the Erecuto2, tho he hath no 
Eſtate in the Mano, may make Gzants acco2ding to the Cuſtom 

of the Manoz. M. 7. 8 Eliz. D. Manuſcript cited. Co. Lit. 58. b. 
6. If A. and B. under the Seal of the Exchequer, are appointed Joint. 
Stewards of all the Lands of a Fugitive, and the Lord Treaſurer make; 
to them a Warrant to keep Courts, grants Copies, &. and A. only 
keeps a Court and grants Copies ; tho' in Strictneſs he had no Power 
(c) % where without B. yet theſe Grants are good, being made by one (k) that 
made by the had a Colour to keep Courts, & c. Paſch. 22 Eliz. between Knowles and 


Servant of adi 
the Deputy- Luce. Moor. 109. Pl. 252. adjudged 


I 1 Leon. 213, but Quere, if not intended of an Admittance; and vid. Br. Tenure by 
py 26. 


(1) 8 Co. 63. 7. (1) If Baron and Feme being ſeiſed of a Copyhold Manor in the 
S. F. per Cu- Right of the Feme, * grant a Copyhold : This ſhall bind the Feme, 
— . notwithſtanding her Coverture, for the Copyholder is in by Cuſtom 


The Gzant without regard to the Eſtate or Perſon of the Grantor. 4 Co. 23. b. 


mut be in the Name of both. Cro. Jac. 99. 


(m) 8 Co.63. 8. (m) So the Grant of a Copyhold by a Non compos, (n) Infant, 


S. P. per Cu- Biſhop, Prebend, Parſon, &. ſhall bind for ever. 4 Co. 23. b. 
riam, argu⸗ 


endo, (n) Noy 41. S. P. adjudged. 


9. If the Queen be Tenant for Life of a Copyhold Manor, and 2 
Copyhold of Inheritance eſcheats to her, ſhe may grant it again; for 
the King, his Heirs and Succeſſors, ſhall be bound by the Cuſtom of 
* — uh Trin. 26 Elix. between Clark and. Pennyfather. 4 Co. 23. b. 
adjudged. 
10. If the Feoffee of the Manor, upon Condition, grants a Copy- 
hold, and after the Condition is broke, and the Feoffor re- enters, yet 
he ſhall not avoid the Grant by Copy. 4 Co. 24. a. 
It. If the King by Letters Patents grants the Stewardſhip of a Copy- 
(o) Foz the hold Manor, and after a Copyhold eſcheats, (o) the Steward, ex Offcio, 
Steward is without any ſpecial Warrant, may grant it again, and the King ſhall 
in Place of be bound by the Cuſtom of the Manor. Trin. 41 Eliz. between Harris 
the Loꝛd, and a : 
without a and Jays. 4 Co. 30. a. adjudged ; but it was ſaid, tho by Law he might 
Commandto do it, yet it was his Duty before he made any Grant, ro inform the 


the contrary Treaſurer, Chancellor, and Barons of the Exchequer, or ſome of them, 


may grant ir Direction. 
pt 0 for their Direction 


ro. Eliz. 699. 


(p) Fi % = 12. But a Steward retained only by the King's (p) Auditor or Receiver 


thozity to cannot make ſuch a voluntary Grant of a Copyhold. Trin. 4 Eliz. be- 
appoint Ste⸗Ween (q) Harris and Fays. 4 Co. 30. a. adjudged. 
wards, the | 
Buſineſs of the one being to take the Accounts, and of the other to ſurvey the Land. -Cro. Elir. 
699, (q) Cro. Eliz, 699. S. C. adjudged ; foz tho' he was an Mfficer de facto, and might do 


Things of Neceſſity, as to take Pzeſentments from the Jury, make Admittances, &c. yet he 
could not do voluntary Acts, as to grant Coppholds, &c. 


13. If A. being Tenant for Life of a Manor within which are ſeveral 
Copy hold Tenements grantable for one Life in Poſſeſſion, and another 
in Reverſion, grants the Stewardſhip thereof by Deed under his Hand 
and Seal to B. for Life, with the Fee of 10 s per Annum for the execu— 
ting thereof; and after 4. becomes a Lunatick, and being found ſo by 
Inquiſition, is committed to, &c. yet A. by his Steward may grant Co- 
pies. 9 Fac. Blewit's Cale. Ley 47, 48. reldlvectby Hobert and Taonfels ; 
but it was ordered the Steward ſhould grant none but with the Privicy 
of the Committees, and Warrant from the Court; but there is a Note 
that this was in Diſcretion, and the Grant of the Steward good. 


4 14. But 
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14. But the Committees cannot grant Copies, for that they them- 
ſeves by Law have no Eſtate in the Manor, nor are Lords thereof. 
9 Fac. Ley 48. reſolved by Hobert and Tanfield. 


(D) At what Place it may be made. 


1. The Lo2d of a Copyhold Mano2 may himſelf grant a Copy- 
hold at any Place out of the Manoz. Co. 4. 26. b. between 
Melwich and Luter. 
2. But the Steward cannot (a) grant a Copyhold at any Court held (a) Secus 
out of the Manor. Co. 4. 26. b. between Mehvsch and Luter, reſolved. Gt an 4b: 


a . mittance. 
1 Leon. 289. per Curiam. but vid. 4. Co, 27, a. con. 1 Rol. Abr. 527. Pl. 3. con. and vid. 1 Rol. 


Abr. 505. PI. 4. 


3. Otherways, where by (b) Cuſtom the Court hath been held out (b) As if a 
of the Manor, Cc. 4 Co. 27. a. between Clifton and Molineux, re- yo being 
ſolved. ſeiled of 2 02 

3 Manozs, 


hath Time out of Mind, within one of his Manozs, kept Courts foz all his ſaid Wanozs, cc 
Co. Lit. 58. a. Cro. Car. 36. 


4 If there be an Honour conſiſting of ſeveral Manors, and there are 

ſeveral Copyholders belonging to the ſeveral Manors, tho? there is but 

one Court held for them, yet they are quaſi ſeveral and diſtin& Courts. 

Mich. 8 Car. between (Cc) Seagood and Hone, Cro. Car. 366, 367. per Ca- (e) 1 Jon. 
riam ; and that it ſhould be ſo intended where by ſpecial Verdict it was 342. S. C. 
found that by Cuſtom of the Manor of 7. a Surrender might be into 2 . e 
the Hands of Two cuſtomary Tenants of the Manor, and that J. S. m. 

a Copy holder ſurrendred, & c. and it was preſented at next Court, and 

found the Surrender in hec verba J. in the Margin. At the Court Ba- 


ron of the Honour of H. A. and B. Tenants of the Honour preſent, 
That J. 8. did ſurrender, &c. 


5 „ > * * 4 


(E) Copyhold. 


Surrender. 
At what Time. 


I. Tf, there be Baron and Feme Coppholders to them and the 

Heirs of the Baron, and the Baron dies, the Heir of the (e) So the 
Baron map ſurrender his Keverſton into the Hands of Two Te- Heir, before 
nants of the Manoꝛ out of the Court, (who by the Cuſtom have Admittance, 


Power to take Surrenders (a) befoze Admittance, and (b) du- 1 Copybold 


ling the Life of the Feme ; and this is a good Surrender, (c) fo? Lands 7 

cended to 
him, and ſurrender them to the Uſe of another; but this ſhall not prejudice the Lord of his Fine, by 
the Cuſtom of the Manor due to him upon the Deſcent. 4 Co. 22. b, Cro. Jac. 36. (b) Tf there be 
Tenant for Life of a Copyhold, the Remainder in Fee, he in Remainder may ſurrender his Eſtate, 
if there be no particular Cuſtom to the contrary. 3 Leon. 239. 4 Leon. 9. (c) Becauſe he is in by 
Courſe of Law, and the Cuſtom which makes him Heir to his Eſtate, and throws the Poſſeſſion upon 
him, Velv. 145. per Curiam. 1 Brownl. 143. per Curiam. 
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(4) In the the Heverſion was caſt upon him (d) by Deſcent befoze any Ad- 
Original, mittante. P. 41 Eliz. B. R. between (e) Calchin and Calchin, ad- 
this is by the judged. 

Surrender, 


and therefore I ſuppoſed it miſprinted there. (e) Cro.Eliz+ 662. S. C. adjudged. 


2. Ak a Coppholder in Fee ſurrenders into the Hands of certain 
Cuſtomarp Tenants, to the Uſe of his Wite in Fee ; and attcr, 
befoze Hands 6 the ſaid Coppholder ſurrenders the lame Tand; 


* Fol. 3c. Into the Hands of other Cuſtomarp Tenants, to the Uſe of gig 
Witte fo2 Life, the Kemainder to another in Fee; and at the next 
Court both Surrenders are pꝛeſented, and the Steward adin:ts 
the Wife acco2ding to the Second Surrender: Ti is is a good Ad. 
„ mittance, anv the Aike ſhall have it but ko: Lite, and lo it is a 


Cf) Gooche's gag Kemainder. (I) H. 8 Jac. Scaccario, adjudged. 


„ 3- Jf a Coppholder in Fee ſurrenders out of Court info the 
admitted. Hands of Tenants, accozding to Cuſtom, to the Ute of B in 
Fee, upon Condition, That ik he pays 101 to B. rhe Firſt of 
May after, it ſhall be lawful fo2 him to re-cntcr, and af:e: and 

befoze Papment of the 10 1. ſurrenders into the Hands of Te⸗ 

nants to the Uſe of C. in Fee, and after bekoze the /atd #irft of 

May, A. paps the Monep to B. and after and befoze the (aid 

- Dap A. ſurrenders into the Hands of Tenan:s to tyeUe of 0. 

in Fee, and the Cuſtom of the Mano? is, That the Durren⸗ 

ders made out of Court into the Hands of Tcnants ſhall be void, 

if thep are not pꝛeſented at the next Court, and at then x: Couct 

the Surrender to B. is not pꝛeſented, but the Surrender to D. 13 

firſt pꝛeſented, and after at the lame Court che Surrender to C. is 
p2eſented: In this Caſe, upon the whole Matter, C. ſhall have 

the Land; fo? , notwithſtanding the Surrender to the Uſe of B. 

upon Condition, nothing paſſed out of the Coppholter, bur tc 

Eſtate remained in him till it is pꝛeſented at the next Con:t; 0 

that A. had Power notwithſtanding the Surrender fo the U e of h. 

to ſurrender to the Uſe of C but it was ſubject to be void if the 
Surrender to B. had been p2eſented; as if a Man acknowl de s 

a Deed of Bargain and Sale, and aftcr bargains and ſclls to 

another ik the ſecond Deed be inrolled, and the firſt not, the 

ſecond Man ſhall have the Land ; ſo it is of the Conuſance of a 

Fine: Then in this Caſe, the ſecond Surrender not being pie⸗ 

ſented, and ſo void, the firſt Surrender is to be pfekerred be- 

fo:e the third Surrender. both being p2cſented at the next Court, 

and the Perfozmance oz Non-Perfo2mance of the Condition is 

is not material in the Caſe; but it is all one as if it had been 

abſolute without any Condition, Mich. 8 Car. B. R. between 

(80 Cro. Car. (g) Burgoign and Spurling, adjudged per Curiam, upon a ſpectal 


273,283,284. Derdig. Intratur, Tr. 7 Car. Rot. 374. 
S.C. adjudg'd. 


1 Jon. 306. 8. C. adjudged. 


4. If a Copyholder in Fee ſurrenders to the Uſe of B. and his 
Heirs, B. before Admittance cannot ſurrender to the Uſe of another; 
for before Admittance B had nothing, and his Copy, upon which he 
is admitted, is his Evidence by the Cuſtom, and before that he is no 
Cuſtomary Tenant, ſo he can transfer nothing to another. Mich. 6 Jae. 


ch) x Down between (h) Wilſon and Weddal. Yelw. 144, 145. adjudged. 
IT 8. o 
abjudged ; but ſeems. to be only a Tranſlation of the Kepozt in Yelverton. 
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Copyhold. 


(F) Copyhold. 


Surrender. 


At what Place. 


. Copyholder may ſurrender into the Yands of the Lozd 


out of Court, without a particular Cuſtom to warrant it. 
Co. Lit. 59. a. b. Contra Co. 9. 76. b. ; 
2 Bur he cannot ſurrender to the Lozd into the Hands of 


(a) Tenants, oz the Reeve, oz others out of Court (b), without (.) Such Te. 


a particular Cuſtom. Co. Lit. 59. nants, with- 


i out a ſpecial 
Cuſtom to warrant it, cannot examine and take a Surrender from a Feme Covert. Cro. bs 519: 


(b) Which muſt be ſhewed in Pleading . Styl. 107. Al. 69. 
3. The (c) Steward of the Manoz map (d) take a Surrender (e) Tho' te- 


ok a Copphold out of the Manoz. Mich. 13. Jac. B. R. between tain'd by Pa- 


Houſego and Wild, per Curiam. I > b. 


Cro. Jac. 536. Contra Blagrave and Wood. Godb. 142. per totam Curiam. 1 Leon. 227, 228. ad- 
joznatur ; And vid. 1 Leon. 288, (d) And examine a Feme Covert, &c. Cro. Jac. 5 36. adjudged. 


4 2. a Re „ —————— ts ä 4 * 4 
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(G) (a) (b) How and in what (c) Man- (a) If one can» 


not come 


ner a Surrender may be made. dee 


ſurrender in 
Perſon, the 


Lord 
By Attorney. g . 


ci. Steward 
1. (d) Coppholder in Fee may ſurrender in Court by Letter oke (0 vim, 
of Attozney without any Cuſtom , becauſe himſelf ot 
might there have ſurrendered De communi jure, by the Common „Leon. 36. 
Law, without ſuch Cuſtom. Co. 9. Combe 75. b. rcſolved, by und. 
— And 4 Le- 
on. 111. it is ſaid, A Copyholder being in Ireland, the Steward of a Manor here made a Commiſ- 
ſion to One to receive a Surrender from him there, and it was holden a good Surrender. — A Ste- 
ward may take a Surrender to the Uſe of himſelf, for the Entry is Quod ſurſum revdidit in manus 
Domini, Cro. Eliz. 717. (b) It may be reſerving a Rent wich a Condition of Re-entry for Non- 
Payment. 4 Co. 21. b. (c) The Surrender to the Lord is always generel, without limiting any 
Eſtate, 4 Co. 29 b. Co. Lit. 59. b (d) 1 Leon. 36. S. P. con. by Two Judges againſt One. 


2. Hill. 28 Eliz. Chapman's Caſe, cited Co. 9. Combe 76. it was A 
held, That where * by the Cuſtom a Coppholder out of Court * Fol. 501. 
might ſurrender into the Hands of the Lozd, by the hands - 
of Two Cuſtomarp Tenants, that in Effect are but Atto2nies, 
ſe) that he cannot Surrender by Atto2nep to the Lozd by two (e) Stil 10). 
Tenants; foz there the Cuſtom that is the Tarrant thercof Aleyn 69. 
ought to be purſucd. 


22 (H) How 
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(H) How the Attorney ſhall do it 


1. I F the Letter of Attoznep be made to Men to make a Surren. 
der in Court, the Attoznies ought to purſue the Fo:m and 
Manner of the Surrender in all Points, acco:ding to the Cuſtom 
as the Copyholder himſelf ought to have done, as if it ought to: 
by the Kod, oz other Thing. Co. 9. Combe 76. b. reſolv'd, 
2. The Attoznep ought to make it in the Name of him tha; 
gave him the Authozity. Co. 9. Combe 76, b. reſolved. 

3. A Letter of Httozn-p was made to Two to make a Surren 
der, and thep ſhewed their Letter of Attoznep, and then then au. 
thoritate eis per prædictam Literam Attornati data, ſutrendred it: 
This is as much as to ſap, That we, as Attoznies of the Copy, 
holder, ſurrender; and both are well done in the Name of him 
that gives the Authozitp. Co. 9. Combe 77. Curia. 


8 


— 


(TD) What ſhall be ſaid a good Preſent: 


ment of a Surrender, and at what 
I 1me. 


O. 4. Kite and Quinton 25. The Cuſtom of the Mano? was, 

That a Surrender our of Court ſhould be p2eſcut:d in 
Court: A Copyho'der ſurrenders actozdingly upon Condition, 
and this is pꝛelented ablolutcly, and reſolved, That the P2eſcnt- 
ment is void. 


00 Froſwell 2. Co. 4. Bunting 29. B. (a) Coppholder in Fee ſurrenders 


and Welſh, out of Court, and (b) dies bekoze it is pzeſented in Court, pet 


S. P. Cro Ji, the Surrender being pꝛelented akter bis Death, acco2ding to the 
Fötus“ Cuſtom, is good, as is reſolved; but if it had not been don: 
&c djudged, actozding to the Cuſtom, it had not been good; and (c) if the 
(b) Soif Tenants by whoſe Hands the Surrender was made die, pet 


Ceſtuy que ik this upon good P2oof is pzelented, it is well enough. Co. 
Uſe dies be- T je, 62. 


fore it is pre- 


ſented, his Heir may be admitted. 4 Co. 25. a. 29 b. (e) Froſwell and Welſh, S P. Cro. Joc. 403. 
adjudged. 3 Bull, 214. adjudged; the Cuſtom being found generally, that it muſt be preſented at the 
next Court, without ſaying by whom. 4 Co. 29. b. 


3- Ik there be Two Jointenants in Fee of a Copphold, and 
One furrenders his Part out of Court into the Hands of ti: 
Lozd ro the Uſe of his laſt Mill, and after deviſes it to another in 
Fee, and dies, and after, at the next Court this is pzeſented, the 
Devilee ſhall have it; foz now by Kelation rhe Jointure was le⸗ 
vered, and the Eſtate of the Land bound by the Surrender. 
Mich, 2, 3 Ph. Ma. B. Conſtable's Caſe cited. Co. Lit. 59. b. 


(K) What 


id 


It 
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> 
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(K) What Entry of the Surrender and 
Preſentment ſhall be good. 


1. FAO. 4 Kite and Quinton 25. A conditional Surrender is p2e- 

$ ſcented, and re Steward in enfring thereof omits the Con- 
dition, pet it is held, That (a) upon ſucient Pꝛook thereof, the () So the 
Surrender ſhall not be avoided, but rhe moll ſhail be amended; i of 
and the Noll ſhall not conclude the Party to give Evidence againft e Cone 


it. ſhall nor pte— 


. . 1 judice th 
copyholder, but he may give in Evidence the Truth of the Matter, and ſhall not be Cad by ihe 


Rolls. 1 Leon. 290. 


(L) What Action ſhall be ſaid a Sur- 
render in Law. 


JF a Copyholder in Fee takes the ſame Land from the Lo2d 

by another Copp fo: Life, this is not any Surrender oz 
Determination of his Copnhold of Inheritance; {o2 a Copphold 

cannot be ſurrend2ed but by actual Surrender in Court, furſum 

reddens into the Hands of the Lo2d, and not by Surr:nder in 

Law. Mich. 37 El. B. between (a) Shephard and Adams; which (a) 3 Bull. 8r. 
intratur, Hill. 36 El. Rot 2640. adjudged : Quod vide, (b) M. 13 Ja. S Cæitedton. 
*B R. ſame Cale; and there it is admitted a Surrender; but 7 mo 
there ſaid, the Keverſion is in the Surrenderoz, no Diſpotion 
being made thereof, 0 (b) South; 


cot and Y- 
dams, 1 Rol. Rep. 256. S C. upon a Trial at Bar it appeared, That a Copyholler in Tee accepted by 
Copy an Eſtate to himſelf for Life, Remainder to his Wife for Life, Remainder to his Son for Life; 
and it was held to be no more than if the Copyholder had ſurrendted to the Uſe of himſelf for Life, 
Remainder, &c. and ſo the Reverſion in Fee continued in him; but the Court directed the Jury ro 
find a Special Verdict, but the Jury being ready to give a General Verdict, the Plaint:ff was h n— 
ſuited: But it was ſaid by Dod. That if the C:pyho!der had accepted an Eſtate for Life ro himſelt 
only, it might have been ſome Queſtion, Whether ic ſhould not have concluded him as co the Frheri. 
trance? Belfield and Jdamsg 8 C. 3 Bull. 82, 81. ruled accordingly upon Evidence; and the Jury 
being about to give a General Verdict, according to the Opinion of the Court, whereas the Plaintiff 
expected they would have given a Special Verdict, the Plaintiff was nonſuir. But per Dod, if the Co- 
pyholder had accepted an Eſtate for Life co himſelf only, it had been a Doubt. 1 Rol. Abr. 871. Pl. 2. 


2. Ik a Coppholder in Pee comes into Court, and (c) ſays, (e) Secus it 
That he rcnounces his Copp; this is not any Surrender. he gy, be i; 
M. 37 El. B. in the ſaid Caſe held. weary of his 


Copyhold, | 
and deſires the Lord to take it. Hut 65. per Hobert. — And 1 Jon. 42. it is ſaid, his Intereit may 
be determined by any AR, by which he ſhews his Will co hold no longer by Copy. 


3. If 4. being ſeiſed in Fee of a Copyhold Manor, grants certain 
Cuſtomary Lands, Parcel thereof to B. habend. to B. C. and D. for cheir 
Lives ſucceſſively, as they are named in the Grant, at the Will of ch. 

rd, according to the Cuſtom of the Manor; and B. is admitted 
And within the Manor there is a Cuſtom, that the Firſt Perſon in ſuch 
Copy named may ſurrender all the Lands, and thereby determine and 
deſtroy the Title and Eſtate of the other Perſons therein named ; and 
A and B. covenant to levy a Fine of the Manor, and of the Cuſtomary 
Lands by Name, to the Uſe of a Stranger in Fee; and the Fine is le- 
vied accordingly ; yet this does not amount to a Surrender within the 

3 Cuſtom, 


184 , Copyhold. 
Cuſtom, ſo as to bar the Eſtate of B. and C. for the Cuſtom extend, 1 
4) But the only to the Copyhold Eſtate, and that cannot (d] paſs by the (e) Fine. 
0 to it Mich. 32 Car. 2. between Zinzen and Tolmage. Raym. 402. adjudged and 
may A er- affirmed upon a Writ of Error. 

tinguiſhed | 

by Fine, Cart. 24. (e) It the Copyholder joins with his Lozd in a Feoffment of the Manoz, 
his Copyhold is thereby extinct. Godb. 11. 


— — 


* 


— ll. 
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(M) Copyhold. 4 


In what Caſes the Eſtate ſhall be in the Tenant before Ad. q | 
mittance. 1 


1. Tf, the Cuſtom of a Manoz be, That the Mike of everp Copy: 

holder fo2 Life ſhall have her kr Bench of the Tenem: nt of 

her Puzband dum caſta & ſola vixerit after the Death of the Ba- 

ron, the Law caſts the Eſtate upon the Wife, ſo that ſhe ſhall 

have the Eſtate befoze anp Admittance; and map make a Ucaie 

fo2 an Ycar as another Coppholder map. Tr. 16 Ja. B R. beiwen 

| Jurdan and Scone, agreed per totam Cuiiam, upon Evidence af ri; 

(a) Hob. Fol. Bar. Hobert's Kepo2rs 244 between (a) Howard and Bartlet, Der 

181 S. C. & Curiam; ana there cited, P. 16 Ja. B. (b) Rennington's Calc 4; 
S. P. per Cu- judged. 

riam. Cro 
Jac. 373. S. C. & S. P. may be inferred from it. 2 Rol. Rep. 198 8 C. & S P. may be greg from 


it. (b) Noy 29. 8 C. adjudged, becauſe her Eſtate is only a Branch of the Eſtate of her Husbe , 
and no Fine is due from her to the Lord. 
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2. Ik by the Cuſtom of the Manoz, the Copphold ought to 
. defcend fo the poungeſt Son, and the Coppholder in Fe furcen- #8 
(e) This Li. ders it (c) to the Uſe of himſelf and his Heirs, and (d) dies be- 


W koze any Admi:tance upon the Surrender, a d the noungeſt Sou 1 
void, becauſe firſt enters ; the eldeſt cannot juſtify his Entrp upon him beloze 
he had it be» Admittance. M. 10 Ja. B. R. adjudged. 2 
fore, per 1 
Godb. 265. (4) Where C eſtuy que uſe dies before admittance, if the Lands be of the Nature of 
Borough-Englith, the youngeſt Son ſhall be admitted. 1 Mod. 102. 2 Sid. 61. Styl. 145, 146. 5 


: 3. Ik a Coppholder ſurrenders out of Court into the Hands of Z 
(e) So after Tenants, acco2diiig to Cuſtom, to the Uſe of another, (e) befoze | 
1 um this Surrender is pzeſented at the next Court, % ((, anp Ad: 
2 he mittante of him to whole Uſe this Surrender is made, the Estate 
Rolls of the Continues in the (g) Surrenderoz. Mich. 14 Ja. B. R. betwan RR 
Court, until (h) Froſwel and Welſh, per Curiam. Y 
Admittance. * | . 
Nobinſon and Gzebes, Bridg. 81. adjudged. Poph. 127, 128. adjudged. 3 Bulſ. 237, &c. adjudged. 
() Bur after Admittance, Ceſtup que uſe ſhall be ſaid in from the Time of the Surrender ;z and if the 
Surrenderor dies, and after Ceſtup que uſe is admitted, the Wife of the Surrenderor ſhall not have RR 
her free Bench. 3 Lev. 385, 386, (g] But if the Steward refuſes to admit, but Ceſfuy que uſe en- 
ters and occupies the Land, in an Ej: & ment brought by the Lord, he may well plead Nor guilty. 2 
Yelv. 15. agreed per totam Curiam. Mvere Rationem; for if it be in Reſpe& of the Poſſeſſion, tbe 
Title of the Lord ſeems to be the moſt ancient. Et vid. Hob. 181. Noy 29. (b) Cro. Jac. 49% 
S'C. adjudged. 3 Bulf. 214. S. C. adjudged. Godb. 268. S. C. adjudged; and that the Surrender 
and his Heirs may take the Profits till Admittance. Bridg. 49, 50. S. C. adjudged. Bridg. 83, 84.8 
C. cited; * vid. Dan. 20. 2 Sid. 37, 61. Styl. 146. 
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Copyhold. 
— — 1 , 
8 in that Cale, if the, Zozd admits Ceftuy que uſe foꝛ his 
1 1 accepts the Rent from him as his Tenant, the | 
gate wall de in Fim, betſ2e-any Pzeſenrment of the ſaid Sur- e 
render at the next Caurt by the Tenants, becauſe the Lozd is nos - 78 
Nat any Piejudiee by this, being ſatisfied his Duties; which is 

the Cauſe that the Eſtate is not in the Ceſtuy que uſe upon a Sur⸗ | 
render befoze Admitrance, Mich. 14 Ja. B R between (i) Froſwell (i) ; Bult 
and Welſh, per Cutiam. Fu, 314, 215, oe: 
Lem 10 be admitted by the Arguments. Godb. -268. 8. C. & S. P. per Turiam, Bridg. 49, 55. S. C 1" 
- +" & 8. p. ſeems to be admitted. | | 1 * | 


* 
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ZN) What Perſons may enter before 
Admittance, and how:.they ſhall be 
ſeiſed of it, and in what Manner it 


ſhall deſcend. 4 . 


1. Ho. 4. Browne 22. b. reſolved, That if a Cuſtomary Eſtate of f 
_ | Inheritance deſcends to the Heir, (a) he map bekoze Ad- (a) And if 
© mittance enter, and (b) take the P2ofits. 1316 r 
-* | | 1 28 ' Heir may en- 
ter, take the Profits, and bring Treſpaſs, &c. 4 Co. 23. b. — Though the Lord bed admitted a 4 
5 Stranger. Noy 172. adjudged. (b) And bring Treſpaſs. Lan. 20. 1 And. 192. Cro. El. 148. Moor | 
„ 597. 1 Leon. 10. | Hs, : . | ET . 
"8 2. (c) Co. 4 (d) Browne 22, adjudged; That there ſhall be a {c) Moor 
XX Poſſceffio Fratris befoze (e) Admittance. . 2 58 - Sug | 

25 | | e 
deen adjudged : Et vid. 1 Vent. 261. (d) Moor 125. PI. 272. S. q adjudged. (e) This Word 
is miſprinted in the Origiual, for there it is entrie. e 


. D. 12 El 291, 69: (f) accozdinglp by Two Juſtices; and there (6) J Mo. 
allo it wag held by Two Jultices, That where, after the Death 10 20 
ok the Father, the Copyhold deſcends to the Son within Age, like point ad- 
and the Cuſtodp of the Land is committed co his Mother by the witted. | 
Tond during his Nonage, who enters, and after the Son dies (8) 3 Leon. 
© befoze any Admittance, pet (g) this Poſſeſſion of rhe Mother , 4. if 
ch) as Guardian, gives the actual Poſſeſſion to the Son, and arguendo, ' 
therekoze his Diſter of the half Blood cannot be Heir to him. reels this 
- 07 Xe 2 ofleſſion of 
"XX whe Mother is a Cuſtomary Poſſeſſion. So if the Father had made a Leaſe for Years b "1am? wh 


= and died, &e. Decus if the Leaſe had been made by Deed by Licence. 4 Leon. 38. per Panwood: 
But yer, 4 Co. 21. a. Moor 225. Pl. 272. where ſuch Leaſe was made by Licence, the Poſſeſſion of 
= the Leſſee was adjudged the Poſſeſſion of the Heir. (h) Dal. 110. S. P. agreed: — But ſaid, that if 
3X7 the Lord, by Cuſtom during the Nonage of the Heir, demiſes ic to a Stranger for Years, this will not 
make a Polleſſio Fratris. Dal. 110O0'. | EE 


4. If the Cuſtom of a Copyhold Manor be, quod ſi aliquis Vir habet . 

Dxorem ſeiſed in Fee, ſecundum Conſuetudinem Manerii, of Cuſtomary * 

Lands, that he ſhall hold ad Terminum Vite ſue poſt Mortem Uxoris, per 

—X Legem-Angliz, and a Copyhold Tenement deſcends to a Feme Covert, 

and the Husband enters, but before Admittance his Wife dies, yet he 

hall be Tenant by the Courteſy ; for though the Lord before Admittance 

XX ſhall claim no Duty as Fealty, Homage, Relief, Rent, &c. yet his De- 
lay ſhall not prejudice a Third Perſon. Hill. 31 Elix between (i) Ever (i) 1 And. 

and Afton, Moor 271. Pl. 425. per Fenner; To which, by the Book it 192. S. C. 
ſeems, that the other Juſtices enclined ; ſed adjornatur. N 1 

| Dpinjon of the Court, though they could give no Judgment, by Reaſon of a Fault in the Pleading. 
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N f (0) By what perſons, and to whom it 
—— | may be. ſurrendr ed. 


1 M Enant fo2 Lite vt a Copphold, where there is a Kemainder 
1 over, map ſurrender to the Lozd. Co. 9 Marg. Podger 197, 


* 
. . — ” 
" 
FAS 


O Copyhold. 
Admittance upon a Surrender. 
| By whom it may be. 


—— 


0 Mm ances made by d „Abatozs, 
; (+) Rous | x, (a) A8 made by Diſſeiſozs, Abatozs, Jatruders, 


(b) Tenants: at Sufferance, oz others that have de⸗ 
m_ - »® feaſible Titles, are = againſt thoſe that have Right, becauſe 
reed per £018 was a lawful Ac, and they were compellable ro do it. Co. 
uriam. Lit. 58. b. YR. 
3 Ow, 27, 28. agreed. Chudleigh's Caſe, S. P. 1 Co. 140. b. | Poph. 71. Moor 113. S. P. 
m. 3 Leon. 239+ 4 Leon. 9. 1 Vent. 366. (b) 2 Rol. Rep. 181. 4 Co. 24. 4. b. 


per Curia 
2. Ik the Diſſeiſoz of a Manoz accepts a Surrender of a Copy: 
holder of Jnheritance, to the Ale of another and his Peirs, and 
. ye admits Ceſtuy que uſe accozdinglp; this is good, and ſhall 
bind the Wiſſeiſee. P. 40 El. B. R. between Martin and Rewe, per 
Popham. Co. 4. 24. Wt By > 7 
. 3. Ak a Coppholder of Jnheritance ſurrenders to the Diſſeiſoz 
of the Mano, ut Dominus inde faciat Voluntatem ſuam, and the 
Biſſeiſo; at the ſame Court regrants it to the Coppholder in Tail, 
with a Kemainder in Fee, oz in other Manner, acco2ding to the 
Intention of the Surrender, it ſeems. this ſhall bind the Diſſeiſee: 
te) A. ws But (c) quære. 1 nh 
c | 3 | 
[„ a Co yhold, the Remainder to B. for Life, and ſurrendred to the Uſe of the Diſſciſor of the 
Manor, ut Dominus inde, &c. Mooz and Pit, 2 Mod. 287. dubitatur, Whether the Right of h. 
was extinQ ? Becauſe A. continuing always in Poſſeſſion, the Diſſeiſor hid gained no Reverſion in this 
yhold Tenement, and by Conſequence was not capable of raking a Surrender thereof to his own 
on + Vent. 359, 360 upon a Writ of Error upon a Judgment in the Common Pleas, adjoznatur. 


4. Ak a Coppholder foz Life, 92 in Tail, furrenders to the Oil⸗ 
ſeiſoz of the Manoz, to the Uſe of another fo; Life oz in Tail; this 
ſhall not bind the Diſſeiſee. P. 430 El. B. R. in Martin's Caſe. 
FJ. But ik A. Coppholder foz Life, ſurrenders to the Diſſeiſo! 
ok the Mando, to the Uſe of another fo2 the Lite of A. and the 
88 admitg*Hhim accozdinglp ; this ſhall bind the Difſeiſee. 

idem. 3 * 

6. Ak a Coppholder of Inheritante dieß, and this deſcends to 
his Heirs; a Tenant at Sufferance of the Manoz, though he hath 
no lawful Eſtate, map admit the Deir, and this ſhall bind him 
that hath Kight. Co. 4. 24, 58. b. N 

() D.. 1. 7. (d) It the Lozd pro Tempore of a Copphold Mano: be Leſ⸗ 
S. F. per [Cer fo Lite, 62 tog Years, Guardian, oz other that hath a parti- 
les. cular Jnterelt, oz Tenant at Will of a Manoz, and acccpts a 
Surrender, and after befoze Admittance, the LTeſſce fo2 Life 
dies, oz the Bear's Intereſt oz Cuſtodp is ended oz determined, 

„ SO NN ; | | 02 


x 


hg — 
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_ Copyhold. 
3 * .. EP * 
Gy u determined: Though the next Lozd comes in para- 
2 Leaſe fo2 Life 02 Years, 17 oz other particular 
ntereſt oz Tenancp at Will, pet he ſhall be compelled to make 
 Adinittances accozding to the Surrender. 17 Ja. in the Lo2d 
Arundel's Caſe held, cited. Co. Lit. 59. b. Tr. r Ja. Rot. 854. be . _ 
eween (e) Shopland and Ridler; in the Caſe of a Guardian in So- (e) cc. 
cage, adjudged. | . : e J. 98. . E. 


1 FF __ Godb. 143. 
. . C. Ow. 115. 8. C. but S. P. does not appear in any of theſe Books. 
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(O What ſhall be ſaid an Admittance 
according to a Surrender. 


1. The Lozd is but an JFuftrument to admit Ceſtuy que uſe ; 

T fo2 (a) no moze paſſes to the Lozd than to ferve the Timi- (a) And 
tation of the Uſe; and (b) Ceſtuy que uſe when he is admitted 9 the N 
wall be in by him that made rhe Surrender, and not bp the Tozd, ; id, che 

4 Co. Lit. 59. b. | .; | . | | 4; up" a0 is 
4 ſhall not extinguiſh che Copyhold for the Benefit of the Lord. Cro. El. 387. Moor * yp 


4 . : | 74. 
i b) 4 Co. 27. b. S. P. 28. b. 13 Co. 3. Cro. El. 361m. —But there is a Diverſity where 
. fo Life and where a Copy holder in Feg ſurrenders to the Uſe of another for Life. Cro, . * 


2. Jt a Man ſurrenders to the Uſe of J. S. and J. D. ko; their N 

Lives, the Kemainder over to another, and J. S. and J. D. are ad- _—R, 
mitted in Fee, (c) pet this ſhal! not alter their Eſtate, but they end 
wall be ſeiſed accozding to the Surrender, My Reports, 14 Ja. 4 85 — 
(d) Lane and Pannel adjudged. . , | $55 


a d) 1 Rol. 
Rep. 238, 317, 438. 8. 2 adjudged. 


— 4. 


* 


( Surrender to an Uſe. Admittance. - 


. 8 1. (a) FF a Coppholder in Fee furrenders to the Uſe of another () cro El. | 1 
IE, | A no moze paſſes from him but what will ſerve 1 8. 5. 'N 
ðaß - the Eſtate limited in Uſe. Co. 9. Marg. Podger 107. per Coke. per Ulalm- | 4 
"0 2. Ak a Baron ſeiled in the Kight of his Feme koz Life of a Et vid. 1 
Copphold, the Keverſion being granted to B. the Kemainder to C. 8 R | | 

fo ns Lives; and the Baron ſurrenders to the Uſe of B. fo: | þ 
his Life, to whom the Lozd'grants it foz his Life, and ſo he is 5 
admitted Tenant, and after dies: In this Cafe the Baron ſhall , 
not have it again during the Life of his Feme, inaſmuch as he 
15 diſmiſſed himſelf of it; and C. cannot have it during the 

ife of the Feme without the Surrender of the Feme, and there. n 
toze the Lozd ſhall have it as an Occupant during the Life of the 
Baron. D. 9 El. 264. S. 38. a N. . | 
3. Jf a Coppholder ko; Life ſurrenders into the Hands of the 
Tozd, to the Ale ok J. S. as after follows, and the Lo2d grants it 
aſter to J. S. to have to him fo2 his Lite, and J. S. is admitted ac⸗ 
cozdingly, and after dies: In this Caſe this ſhall not revert to 
the Firſt Coppholder fo2 Life, fo2 he hath whollp diſmiſſed him- 
ſelf by the Surrender, and therefoze the Lozd ſhall have it. Mich. 
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(v) Cro. Car. Car. in Camera Scaccarii,, between (b) King and Loder, adjudged 
a in a Writ of Erroz; and the Judgment in B. R. which was there 
ons given accozdingly per Curiam, upon Argument at tte Bar, was 
SC: adi. now. affirmed per Curiam, prater Hutton, who inclined: econtra, 

ged. 2 Rol. and Vernon, Who doubted thereyre. 888 


Abr. 463. 122 I 4 | — 

I. 1 * C. 1 Mod. 206. S. Cy cited, and ſaid, it muſt be underſtood of Copyholders in ſych Manor; 
where the Cuſtom worrants only Cuſtomary Eſtates for Life; and tis not applicable to Copyhald: 
granted for Life, the Remainder in Fee. e g 9 a 
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- a (S) | What Admittance -ſhall be good, 
cent and by whom, & econtra, & (a) al. 
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Nabe tag | on. What Time. f 
his Nonage. . | X | ; 

2 190: x. . 4. Kite and Quinton 25. it is put, That if a Conditional 
4 Leon. 37. urrender be p2eſented, &c. _ | 3 ©. 1 ; 
n 2. D. 8 El. 251. 90. A Copphold is ſurrendzed to the LTozd, ad 
(b) Tbis is Intentionem that he ſhall grant it to him ko; Life, with a iemain⸗ 5 


very much der over, (b) if the Party chat ſurrenders dies befoze Execution 
miſprinted in thereof Had, pet the Gzant of the Kemainder after by the Lozd 
che Original, iS good. 45 " i 1 
which viee. 3. Co. 4. Kite and Quinton 25. (c) A Coppholder ſurrenders to 
the Uſe of J. S. in Fee ig S. dies befoze Admittance; and it is ad 
'*. © mitted, That his (d) Veit was well admitted after his Death, 
Cd) In this and 17 Tozd Coke cited the Cale, 29. b. That his Heir ſhall be 
2 admitted. 3 N | . | 
an | : 
the Nature of Borough Engliſh, the youngeſt Son ſhall be admitted. 2 Sid. 6r. Sty. 145, 146. 1 Mod. 
192. 1 Vent. 261. | N 8 | . 
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. (T) What Thing may paſs by Admit- 


8 El. 251. 92. Barnwell covenants to aſſure all his Copy 
» hold Lands to A. and after he ſurrenders out ok Court, 
attozding to the Cuſtom, divers Parcels by particular Name, 
| the Surrender is enrolled acco2dingly, with a Conclusion, bp the 
* Name ok all his. Copphold Lands there. Per Dyer & alios, no 
5-4  - more hall paſs pp it than what was named in the Surrender. 
1 2. Co. 4. Kite and Quinton 25. A Man is admitted upon a void 
Pzeſentment, pet reſolved, That he hath a Cuſtomarp Eſtate in 
| lemon and is in by Title, and capable ok a Keleale from him 
that hath the KAig gm. | 
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(VV How and at what Place it may be. 


By Attorney. 


4 E T DE Lo!d map refuſe to admit by Attoznen Ceſtuy que uſe 


tho? a Surrender of a Copyhold is made, becauſe he ought 


to do Fealty, which cannot be done by Attoꝛnep. Co 9. Com. 76. 


2. Ik tize Lo2d will admit him by Attoznep, it is good. Co. 9. 


Combe 76. 


The Eo:d of the Manoz map make Admittances (a) out of () Bridg. 5x. 

Court, and out of the Mano? alſo. Co Lit. 60. b. S. P. per Cu- 
4. (b) The Steward of a Mano may admit upon a Surrender % . ic 
(cout of Court as well as in Court. Mich. 14 Ja. B. R. between 3 b ; 

(d) Froſwell and Welſh, per Curiam. Contra, Co 4. 26, 27. con. arguen- 


do. 


(e) The Admittence of a Copy holdet is not a Judicial Act, for there need not be any Suitors there; 


and a Court for this Purpoſe may be held out of the PrecinQ of che Manor. 1 Leon, 289 per Cu- 
riam: But vid. 4 Co. 27. a. 1 Rol. Abr. 527. PI 3. (d) Cro. Jac. 403. S. C. Godb. 268. S. C. 
3 Bull. 214. S. C. Bridg. 49, 30 S. C. but in none of theſe Books docs the ſame Point appear, 


5. If A. ſurrenders to the Uſe of B. and his Heir, and B. die betore 
Admittance; and his Heir being beyond Sea, a Neighbour is admitted 
in the Name of the Heir, and aft r the Heir returns, and conlents 


| thereto, this is a good Admittance; for a ſubſequent Aſſent is equi- 
| valent to an Authority precedent. Hill. 1657 between Blunt and Clerk 
WE 2 Sid. 37, 61. adjudged, the-Heir having affirmed the Admictance by 


bringing an Action. 


* 
1 


— 


Y What ſhall be ſaid an Admittance. 


| 1, (a E a Coppholder in Fee lurrenders to the Uſe of another, (a) Gawlins 


and after, at another Court Ceſtuy a que uſe the Sur⸗ fon and 
render was, ſurrenders the Land to the Uſe of another: This Greeves 


© ſhall enure as an Admittance upon the Firſt Surrender, and ak SP. 3 Bu, 
ter as a Surrender; fo2 by the Acceptance of the Surrender, 237. dc. du⸗ 
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he is admitted to be Tenant. Dubitatur, 38, 39 Eliz. B. R. be- 15. El. 


4 tween (b) Keping and Bunning, Paſch. 41 Eliz. B. R. in (c) Cal- 04.5 C. 
chin's Caſe, | & S.P. ap- 
pears. 


(c) Ceo. El. 662. S. C. but S. P. does not appear. 


2. (d) If a Copyholder ſurrenders to the Uſe of another, and (4) 2 Sid. 61. 
after the Lo2d having Notice thereof, accepts the Cent from Ce- S. F. per 


ſtuy que uſe out of Court; this is an Admittance in Law. Mich. — 
14 Ja. B. R. between (e) Froſwell and Welch, per Curiam. mit. Styl! as. 


: S. P. per No 
Chief Juſtice. (e) Cro. Jac. 403. S. C. but S P. does not appear, nor can 4. be in- 


ferred from it. Godb. 268, 269. S. C. and S. P. per Curiam. where he accepts the Rent as from 
his Tenant. Secus if he accepts it as a Duty generally, 3 Bulf. 214 &c. 219. S. C. and S. P. per Cu⸗ 
riam, where the Rent is accepted by the Lord as of his Copy holdor. Bridg 49, 52 S. C. per Paughton; 

ut the other Judges contra: But as the Caſe is reported in this Book, it does not appear the Lord 
had Notice of the. Surrender when he accepted the Rent. | 


3- If a Copyholder in Fee ſurrenders to the Uſe of B. in Fee, and B. 
ſurrenders to the Uſe of C. for Li fe, who is admitted; the Admittance 


0 of C. ſhall not by implication be taken to be an Admittaace of B for 7 
5 N the - 
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190 Copyhold. 
i the Admittance ought to be of a Tenant certainly known by the Steward, 
(f)1 Brownl. and entered in a Roll by it ſelf. Mich. 6 Fac. between (f) Wilſon agg 
143. S. C. Meddel. Yelv. 144, 145+ adjudged. 

and ſeems to | 

be only a Tranſlation of Velv. 


4. If a Copyholder, according to the Cuſtom of the Manor, ſurren. 
ders into the Hands of Two Cuſtomary Tenants, to the Uſe of J. g. 
and his Heirs, and this is preſented at the Court, and by the Steward 
entered in the Rolls of the Court in theſe Words, wiz. Ad hanc Curiam 
compertum eſt per Homigium, That the Copyholder ſurſum reddidit, &c 4d 
Uſum J. S & Heæredum ſuorum, and the Steward afterwards delivers 3 
Copy hereof to F. S. yet this does not amount to an Admittance, for 
(g) S0if here is no (g) Act done by which it appears the Lord hath (h) con. 
the Steward ſented that J. S. ſhould be admitted, or that he ſhould have the Land 
19 according to the Surrender. Hill. 12 Elix. (i) between Robinſon and 
him. 3 — Greaves. Bridg. 81, 82. adjudged. 
239. arguen- 
do, - Secus if he had accepted the Fine of him. 3 Bulſ 239. arguendo. (h) It the Loꝛd faith, 
he agrees to the Surrender, this is an Admittance. 3 Bull. 219. per Haughton. (i) Poph. 127. 
128. S. C. adjudged. 3 Bull. 237 adjornatur, and after ended by Pediation of Friends. 


(k) Noy 29. F. (k) If a Woman that hath a Right to her Free- Bench comes inte 
S. P ſeems Court, and prays to be admitted, and is denied, (ſuppoſing nothing 
— veſts in her before Admittance) the Law will ſupply the Admittance 


Hob. 18 1. by Warburton and Hutton. 


as 


a) If . (V (a) In what Caſes the Admittance 


py holder ſur- 


rendersto of one ſhall be of the other. 


the on o 

anotner ror | * | 

Years, and 1. (b) TAs Coppholder ſurrenders to the Uſe of one (c) foz Life, 
the Leſſce the Femainder to another, the Admittance of the Tc- 
co, nant fo2 Life is an Admittante fo: him in Kemainder allo, 
have the Re) becauſe they are but one Eſtate, and (d) but one Fine is due fo! 
ſidue of the both; and if there ought ro be an Admittance of him in fir 
Term with., mainder alſo, this would be void, becauſe nothing paſſed befor 
out any Ad- Admittance, and (o the 1 Eſtate would be determined 
1 befoze the Aemainder could commence, Co 4. 22 & 23. (e) Firche's 
cited 0 Babe Caſe adjudged, Mich. 38 & 39 Eliz. B. R. between (f) Keping and 
bop adjadg- Bunning dabicacur. 


ed. 
(b) Cro. El. 662. S. P. by Two Judges 4 Leon, 111. S. P. adjudged. 4 Co. 22. b. S. P. but ſaid it (þall 
not bar the Lord of the Duty which he ought ro have by the Cuſtom : But for this, vid. Cro. Jac 31 
Moor 358. Pl. 468. 2 Brownl. 301. (c) So if the Surrender be to the Uſe of one for Years. 
1 Mod 103, 120, 1 Vent. 260, 261. (d) Unleſs where there is a Cuſtom to the contrary. 3 Lev. 
308, 1 Mod. 103, 120. Bus vid. Ven, 260 (e) Cro. El. 441.S. C. but S. P. does not appes. 
Lr El $94: S. C. by Two Judges, but adjoznatur. Moor 465. Pl. 658. S. C. adjudged. Soul 
95. S. C. argued. | 


. (Z) What 


. 


Copyhold. 191 


Fo 
; . 
= 
1 [ 
« 
ny 
3 
= 
7 
* 
* 
> 
74 


(Z) What Perſons ſhall pay Fines, and 
to whom 


l. Copyholder in Fee ſurrenders to the Uſe of another fo? 

Like, when the Leſſee dies, he ſhall not pay a Fine fo2 a 
Nie admittance to the everſton, fo2 it continued always in him. 
Co. 9. Marg. Podger 107, 


2. (a) If a Coppholder in Fte ſurrenders to the Uſe of one fo2 (*) Moor 


Life, the Bemainder to another fo: Life, the fiemainder to another p. — 15 
in feet Bu this but one Fine is due, fo2 the Particular Eijates riam, 3 Lev. 
and the Femainders are but one Eltate, (b) Mich. 38, 39 El. B 308. 8 P. 
R. by Popham. | adjudged, 
| unleſs there 

be a Special Cuſtom to the contrary: But becauſe, after the Death of the particular Tenant, the 
Rems inder-men had prayed to be, and was admitted, it was at firſt doubted, whether he had nor 
waived the Benefit of the Admittance of the particular Tenant, and whether therefore he ſhould not 

ay a Fine. 1 Mod. 103, 120. (b) Cro. El. 0% 8 C. & S. P. per Bopham. Moor 465- Pl. 658. 
q C. but S. P. contra, per Curiam. Gouldſ. 95. ſeems to be S. C. but S. P. does not appear. 


— 


(A) At what Time due. 


1. (a) Fine fo2 an Admittance of a Coppholder is not due be- SA N 
£{ koze Admittance, (b) but after Admittance. Irin 4. Fol. — 
Jac. B. R. betwern Fiſh and Rogers, agreed. (4 Co. 28. 


by Popham to have been adjudged. (b) Therefore if the Heir waives the Poſſcſſion, and refaſes to 
be admitted, he ſhall pay no Fine. 1 Sid. 58. | 


| 4 
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(B) Copyhold Dock. 


1. FF it be admitted that there map be an Eſtate Tail of a (0 As the 1 
Coppgold, (a) by the Cuſtom cooperating with the Statute nom wieh- wv 
de Donis, pet this map bp the Cuſtom of the Mano: be barred by rendering | 1 
a (b) Surrender; fo: as rhe Cuſtom creates it, ſo the Cuſtom creste an 4 
may bar it. Mich. 15 Jac B R. between (c) Lee and Brown, re- Eſtate Tail, 4 
ſolved per Curiam, upon Evidence at the Bar, Er Paſch. 16 Jac. ſo cannot the 4 
B R in tee ſame Care, retolved again, upon Evioence at the e Naigay 1 
Bar. Trin. (d) 29 Eliz. between (e) Hill and Upcheir, cited, Co. -+ th 2 ö 
Lit. (f) 59. b. a | . itt is * if 


| ſuffici 

Prool that Lands have been uſually granted to Men, and the Heirs of their Bodies, for — be 
Fee - Simple Conditional, as it was at Common Law ; but if a Remainder hath been limited over 
upon ſuch Eſtates, and enjoyed, or if the Iſſues in Teil have avoided the Alienation of their Ance- 
go, or if they have recovered in Writs of Formedon in Diſcender, theſe are Proofs of an Eſtate 
| ail, Co Lit. 65. b. But for this, vide i Rol. Abr. 838. Pl. 8.9. and the Notes there. (b) By 
8 2 Forfeiture, and Seiſure of the Lord, &c. by Cuſtom. Styl. 450. Bur it was faid by 
** 11 Chicf Juſtice, thar he conceived there could be no ſuch Cuſtom ; for by the Sciſure of the 
or or a Forfeiture, the Copy hold Eſtate is deſtroyed: But 1 Sid. 314, this Cuſtom is allowed to 
of 5g 8 2 Saund 422, adjudged ; and that this Forfeiture by the Cuſtom was but in Nature of a 
. er or Common Recovery (c) Poph. 128. S. C. ad judged; but faid, to maintain this 
Ho ee it ought to be ſhewed, that after ſuch a Surrender a Formedon had been brought, and 
gMent given that it doth not lie; yet it was agreed, That it was a ſtrong Proof of the Cuftom, 
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that they to whoſe Uſe ſuch Surrenders had b 
{ Uſe ſuch Su een made, had enjoyed the Lands againſt the Iſſues i 
1 (d) 1 ſuppaſ: this is miſprinted, and ſhould be 27 Eliz. wg and oP, o . PL 336 


£m % be 8. C. dubitatur. (e) 2 Brownl. 121, 122. 8. C. cited by Coke is is mi 
printed in the Original as here, and ſhould be 60. b. N 4 (g) 92 N 


Copyhold. 


(s) (4% El. 2 (g, Je it be a»mirted there may be a Tenant in Tail ka 
35. 5 b. Copphold. p.r tis man be h) barred by a common Actovern ; 


bubitatur. is (i | 
9 foz a Warranty map be auncred upen thts (i) by a Surrender 


Pl. 1037: ro an Ur, oz by a Confirmation o2 Helcaſe with Warranty; and 
$ b. agreed, it map be intended, that he ſhall have another Copyhoid in Da 
Et vid. Cro. Tye, and alſs in Favour of Common Ui coverics. Dubitatur, 37 


Sei Eliz. B. R. between (k) Dell and Higdon. Mich. 47, 44. B. R. 


en) A Reco- Morris's Cale, per Curiam, without any Cuſtom to warrant it. 
very againſt | 

Tenant in Teil without any Voucher makes a Diſcontinuance. Moor 358, Pl. 488. 4 Co. 23. z, 
Cro. EI 38, 391. Bur for this, vid. Title Diſcontmuance, What Act or Thing ſhall be a Diſcon— 
tinuance, — Srtcus of a Surrender by Tenant in Tail. Moor 358. Pl. 488. Cro Eliz. 148, 717. con. 
907. dubitatur. Moor 753. PI. 1037. adjudged. But for this, vid. 1 Rol. Abr. 632. (i) Moor 352, 
(k) Cro EI 372. S. C. dubitatur ; ir being found, quod nunquam antea vidcbatur taits Recupe, 
ratio in Curia JNanrrit p:td', Moor 358.P1 488 S C adjudged. 4 Co. 23. a. 8 C. but S. P. does 
not appear. — But ſuch a Recovery without a Cuſtom to warrant it will not dock a Remainder, 
Raym. 164 by Two Judges. 1 Lev. 136, 


vnn... 


(C) Copyhold. Forteiture. 


(a) Hetl. 5. (a) What (b) will be a Forfeiture. 
& c Lit. Rep. 

72 = Nonfeſance. 

&c. Winch. 8. 


92. Styl. 387. 1 (c) IF a Jurp o2 Homage of the Mano, after g Oath made 


3 95 be to p2clent the Articles of the Court, refuſe to make a 


; Leon. 123. J2eſentinent actozding to their Oath, if they are Coppholders, 
forging a this ig a Fozfeiture of their Eſtates, D. 4 Eliz 211. 31. 
Cuſtomary. 

(b) 'Tis . neceſſary it ſhould be found by the Homage. Godb. 47. Palm. 417. Lat. 227. Et 
vid. Palm 413. 2 Vent 38. — Bur vid. 4 Leon. 241. the Forfeiture is a Determination of the Will, 
and the Eſtate is immediately in the Lord, as in his Reverſion, and he may grant it to another before 
S:iſure. 1 Lev 26. adjudged. 1 Jon. 249. (c) Moor 350. S. P. per Gawdy. 3 Leon. 10g. S. P. 
cited to have been adjudged. 


2. Jf a Copyholder be to pay a certain Hent pearlp bp his 
Copy to his LYo?d, and the Lo2d comes upon the Land, and dc- 
mands his Hient af the Day, and the Coppholder being p2eſent 


| (d) Nonpay- (d) refuſes to pay it, this is a Fozfeiture. Paſch. 2 Jac. B. 


ment at the | 
Day is no Forfeiture, without a Refuſal to pay. Moor 622. Pl. 851, Lit. Rep. 268. 


2. If a Coppholder be abſcut when the Lo2zd demands the 

Rent at the Dap, and no Body is there to pap it, which is a 

Nekulal in Law, pet this is not anp Fozfeiture, fo? this does not 

amount to a voluntarp fiefuſal. Pubitatur, P. 38 Eliz. B. R. be- 

(e) Cro. Eliz tween (c) Criſp-and Frier. P. 2 Jac. B. Hobert's Reports 183. And 
ros. $, C (f) Denny and Leman, there ought to be a Demand from the 


adioꝛnatur. Perſon of the Coppholder to make a Fozfeiture. 

Moor 350. 

Pl. 46S. S. C. & S. P. con. by Two Judges, the Copyholder having for Three Years before ne- 
glected to pay his Rent, Noy 58. S. C. & S. P. con. per Two Judges againſt One. Et vid. Lat. 14 
122, (f) Hob. Fol. 135. 3 8 


(g) Lat. 122. 4 (8) If a Coppholder be p2cſent at the Time of the Demand 
S. P. cited. ok the ent, and laith that he hath not his Rent (h) ready, this 
(b) But if he is no Fozfeiture, koz the Lo2d may diſtrein. P. 2 Ja, B. 

appoints him | 

ro pay it at a Day after at a certain Place within the Manor, and he negle&s, this is a Forfeiture- 
Lat, 122. cited. N. Dyer 21. b. Mar gine. af 
| 2 | 5. 
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5. Jt the Coppholder docs not pay the Services due to the (i) For the 


Services, the Lotd may either diſtrain or ſeize the Land. Noy 135. (K) Br. Tenant pcr Copy, 8 C. 
4 Co. 21. b S. C. oitcd. 


4 Jt a Copyholdcr makes a (1) voluntary and obſtinate Ab- () Continual 
ſfracion of his Suit from the Court of the Lo2d, upon ſufficient 2 a a 
TAHarning, this is a Fo:fciture. My Reports, 14 Ja. (m) Buttevant . 
and Pickſtaff adjudged, M. 13 Ja B. R. between (n) Southcot and ful Refu- 
Adams, per Curiam, + Lane, 


| 104, per 
Cgerton, arguendo. (m) 1 Rol Rep. 429, S. C. adjudged 3 Bull. 268. S. C. adjudged. 400 1 Rol. 


Rep. 256. S. C. per Curiam, Belfield and Adams. 3 Bull. 8 0. ſeems to be S. C. 


7. (0) Jf the Lozd gives a particular Summons to everp & > 4——"þ 


particular Coppholder, that he will hold a Court at a certain - 
Place, at a certain Time; (p) if any of them do not come at the (0) ; v 
Day, this is a Foꝛzteiture. 23 El. Sir Chriſtopher 2, — 
Hatton's Cale adjudged; cited, P. 38 Eliz. B. R. in (q) Criſp and gyriam. 
Frie's Cale. 1 Bulſ. 268. 


S. P admhirted 
per Curiam. (p) If Copy holder is preſent in Court, and being asked, Whether he appeared or 


not? anſwers, If it be a Legal Court, I do appear ; but if it be not a legal Court, I do not appear, 1 
Styl. 241. this is no Forfeiture, if there be a real Controverſy whether the Court be well held or not. " 


(q) Cro. El. 50s. S.C. & S. C. cited. Moor 350. Pl. 468. S. C & S. C. cited. Noy 58. S. C. cited. 
Styl. 241. S. C. cited. 


8. (r) But otherwaps tis upon a gencral Summons, foz there () Leon. 
perhaps the Tenant never had Notice thereof, 22 El. 104. S P. 

(5) Sir Chriſtopher Hatton's Caſe, held M. 5 Jac. B. between Farrer re 
and Woodhouſe, per Curiam, upon a general Summons in the ,.. cp. 
Church, accoꝛding ta Cuſtom. Coke's Entries 288. between (t) Ta. and cited to 


verner and Crumwell, adjudged, where a general Summons in have been ſo 


the Church, without alledging a Cuſtom to ſummon a Court in *9jv9ged. it 
the Church. Er vid. 80h. a 
(s) Cro. El. 305, 506. S. C. cited. (t) Cro. El. 353. S. C. adjudged. 1 


9. It the Lord aſſeſſes a reaſonable Fine, and the Day after requires itt 
the Copyholder to pay it, and he refuſes, yet this is no Forfeiture, for 1 
he is not bound always to carry ſo much Money in his Pocket; but be- | 
cauſe it is in Point of Forfeiture, the Lord ought to have ſet a certain 
Time and Place when the ſame ſhould be paid. Mich. 6 Fac. Willow's 
Caſe, 13 Co. 1. adjudged. | 

10. It upon Proclamation, the Heir does not come in to be admitted, 
the Lord, without any particular Cuſtom, may ſeize quoſque the Heir 
come in to be admitted. Paſch. 14 Car. 2. the Earl of Salisbury's Caſe | 1 
Levin. 63. per Curiam, upon a Trial at Bar. 4 

11. But without a Cuſtom he cannot ſeize the Copy hold as forfeited. 14 
Paſch. 14 Car. 2. 1 Levin. 63. per Curiam: And whether in the Procla- 
mation the Lands ought to be particularly named, dubitatur ; and was 
intended to be found ſpecially; but the Parties agreed in Court. 
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D) What Act or Thing ſhall be a For- 
feiture. 


1. I F a Coppholder comes into Court, and faps, he renounteg 
his Copp; this is nat any Fozfeiture. M 37 El. B. ſo held. 
2 If a Copyholder refuſes to pay his Fine koz Admitrance af- 
ter it is due; this is a Fozfeituce, Tr. 4 Jac. B. R. between Fiſhe 
() Hob Fol. and Rogers, agreed. Hobart's Reports 183. between (a) Denny and 
135. S. C. Leman; Ik there be a Demand thereof from the Perſon of the 
Tcnant, otherwaps not. 5 
(b) 4 Co. 2. 3. (b) If the Lord aſſeſſes an unreaſonable Fine upon his Te- 
§. P. adjudg- nant, and the Coppholder refuſes to pay it; this is a Fofeiture. 
ed con. P. 36 Eliz. B. between Taverner and the Loꝛd Crumwell, adjudged; 
(e) In the Cited, Paſch. 38 Eliz. B. R. in Criſp's Caſe; (c) (it ſeems this is not 
Original 'tis Law:) Et vide this Caſe, Coke's Entries 281. where no ſuch Mat⸗ 
ſemble. ter appears to have been in the Caſe, Contra, 1 Jac. B. Rot. 845. 
(d) 13 Co. r. between (d) Stallon and Brady, adjudged (ag it ſcems) cited. 
42 Co. Lit. 60. 
4. But if after the Fine impoſed, the Tenant intreats the Lozd 
to mitigate the Fine, and after he refuſes it; the Hefuſal of the 
Tenant after to pap this unreaſonable Fine is a Fozfeiture.. 
Paſch. 36. El. B. in Taverner and the Loꝛd Crumwel!'s Caſe, agrees; 
(e) In the (e) (it ſeems this is not Law) Et vide this Caſe, Coke's Entrics 
Original 'tis 288, where no luch Queſtion appears in the Caſe, 
ſemble, 5. Jf the Lozd affeſſes a Fine, where the Fine is not certain, 
and the Tenant refuſes to pay it; though this be after adjudged 
(f) -» if to be a reaſonable Fine, pet (f) this is not any Fozfeiture, be- 
1e Doubt, Cauſe it was dubious to the Tenant, and Matter of Controverſy 
Whether a between Lo2d and Tenant, whether it was reaſonable, 
Fine certain | 
or uncertain ought to be paid. Raym. 42. 2 Mod. 229, 230. —Or whether any Fine ought to be 
paid. 3 Lev. 308. Et vid. Cro. Jac. 617. Lat. 14, 15, 122. Styl. 241. (g) If a Fine be reaſon- 
able, a wilful Refuſal to pay it is a Forfeiture. Cro. El. 351. per Curiam, Styl. 387. 


(h) Hut. 103. 6. (h) Af a Copyholder (i) erectg a (k) a new Houſe upon a 
+ P. hon » Copphold without Licence; this is no Fozfeirure, to2 this is fo: 
das Tron. the () Jmpzovement of the Tenement, though he alters the Na- 
Lit Rep. 266, tlire of the Land by it; and (m) this is not Waſte in the Leſſee 
4. to fo2 Rears. Paſch. 38 Eliz. B. R. between Cecill and Cave. 
aVE been àd- | | ; 

judged con. 4 Leon. 241. S. P. cited to have been adjudged, Et vid. Lit. Rep. 267, 268. (i) Bur 
if he pulls it down again it will be a Forfeiture. 1 Bulf. 50, 51. adjudged. (k( Secus of a Mill. 


Lat. 123. per Dod & Cave. N. Dyer 211. b. Margine. () In the Original tis Beliozation. 
(m) For this, vid. 2 Rol. Abr. 815, Pl. 22. . *. 


(a) Whether 7. It a Copphaldet (n) leaſes his Copphold fo2 4 Years by 
a Leaſe by Parol, (o) to commence at a Day to come; this is a Fozfeiture, 
338 though it be nor in Poſſeſſion, no2 by Jndenture, noz had been a 
ee Diſſeiün if ſuch Eſtate had been granted by a Tenant at Will, 
Moor 184, koz he hath taken upon himſelf to make a greater Eſtate than his 
Pl. 329. dus Copphold will ſuppozt. Mich. 38, 39 Eliz. B. R. between (p) Eaſt 


bitatur. . . , - : 
(o)Hetl.1 22. and Harding, per Curiam, & Mich. 40, 41 Eliz. adjudged. | 


S. P. per Button. —IF a Copyholder makes a Leaſe contrary to the Cuſtom, this is a Forfeiture be- 


fore the Leſſee enters. Moor 185. per Anderſon. (p) Cro. Eliz. 498. S. C. adjudged. Moor 392 
PI. 508. S. C. adjudged. Yew 
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8. If a Coppholder leaſes his Copphold to another, to have 
and to hold to him foz one Year, and lo from Near ro Year during 
the Life of the Leſſoz, reſerving to the Keſſoz in every Year the 
25h Dap of March; this is a Fozfeiture, (o: (q) this 1s a Leaic Fol. 568. 
fo2 Two Years at leaſt, reſerving one Oay; lo that a greater —" — 
Eſtate than fo2 one Year paſſes in Intereſt, and the Keſerving a (9) For BY, 
Day in every Year is but a Shift to avoid the Fozfeiture. Mich. ay; ge. 


Abr. 850. 
11 Jac. B. R. between (r) Lutcrel and Weſtover. — 85 


: ; (r) Co. Jac. | 
z08. S. C. adjudged per totam Curiam as a clear Caſe without Argument, 1 Bulſ 21 5. S. C. ad. 


9. (s) If a Coppholder that map leaſe fo: Thzee Rears by the (5) Cro. Jac. 
Cuſtom, (t) leaſes fo2 Th2ee Years, and ſo from Thee Years to 391 SF. 
Thꝛee Pears, till Nine Years; this is a Fozfciture, fo2 this is ber Curiam. 


a Leaſe fo? Six Years at the leaſt, P. 1 Jac. Wilcock's Caſe ad- * 


judged. | Poph. 


| (t) Other- 
ways if he had leaſed for Three Years, and covenanted that the Leſſee ſhould enjoy from Three Years 


to, &c. 1 Bulſ. 190. per Poph. for that he hath no lawful Eſtate for more than Three Years; to 
which the Court agreed. Cro. Jac. 301. dubitatur: But vid, 2 Mod. 80, 81. And for this, vid. un- 
der Title Eſtate, What Wozds will make a Leaſe. 


10. Ik a Coppholder fo2 Life agrees to make Thzee ſeveral 
Leaſes bp Indenture, one to commence after the other, there be- 
ing Two Days between the End of the Firſt and the Commence- 
ment of the Second, and ſo between the Second and the Third; 
and after he makes them acco2dingly, and leals them at one 
Time; this is a Fozfeiture ; fo2 this is an apparent Fraud, and 
a greater Eftate than ko: One Year paſſes pzeſently. M. 7 Car. 
B. R. between (u) Mathews and Wheaton, adjudged upon a Spe- (o) Cro. Car. 
cial Yerdict, J mp felf being de Conſilio Querentis. Intratur, 834. S. C. 
Hill. 4 Car. Rot. 496. adjudged. 
11. Ik a Coppholder bargains and ſells the Copyhold to ano- 
ther in Fee, and after the Deed is not enrolled ; pet this is a 
Fozkeiture, fo2 it would have determined a Leaſe at Mill, being 
made by a Leſſee at Will. Contra, M. 38, 39 Eliz. B. R. 
12. Sa if a Coppholder makes a Ded of Feoffment, with a 
Letter of Attoznep to make Livery; though Liverp be not made 
accozdingly, pet this is a Fozfeiture. 
13. (Ww) But otherways it (x) ſæms it is if it be without a (w) ; Leon. 
Letter of Attoznep; fo? it reſts in him at all Times to perfec it, 109. S. F. 
and ſo his Will is not perfected till it is done. Mich. 38, 59 El. 1) 5288 
B. R. Co. Lit. 59. ag it ſems to be intended. ee |» 
14. Ik a Coppholder makes a Leaſe koz Years, by Licence of ſemble. 
the Lo2d, the Leſſee map aſſign it over, oz make an Under-Leaſe, 
without aup new Licence, koz the Intereſt of the Lo2d (y) was (y) The Li- 
diſcharged by the firſt Licence, P. 12. Ja. B. between Johnſon G. 


: cence ſhall be 
and Smart, per Curiam. | taken asa 


Confirmation 


by the Lord; and therefore the Leaſe ſhall be good againſt him if the Copyholder dies without Heirs 
Hobs the Term. Poph. 188. per Delv, con. Hutton. Hut. 102, — So if he commits a Forfeiture. 
177. 


15. Ik a Coppholder (2) commits Maſte againſt the Cuſtom 
ho 8 — this is a Fozkeiture. Co. 4. 27. Clifton's Cale, 
itted. 


(2) Volunta- 
ry Waſte is a 
Forfeiture by 
the Common 
Law; but negligent Waſte is not ſo, without a Cuſtom, Noy 51. per Anderton & Ualmſly. 
hut Ow. 18. it is adjudged, That permiſſive Waſte without any Special Cuſtom is a Forfeirure. 
= Whether a Copyholder in Fee may dig for Mines. 1 Sid. 152. Quere, Et vid. Winch. 8. 


16. It 


g's fo 
© Þ 2 
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16. Ik the Coppholder ſufcrs the Youle to decap, and be 
(a) Cro El. waſted, this is a Fozfeiturt. Tr. 39 El. B. R. between (a) Raſtell 


598. : C. and Turnor, admitted. Co. Lic. 63. 
. 


ſcems to be zdmitted. 


(b) Moor gy, 17. (b) Jf a Stranger commits Waſte upon the Copphold, 
Pl. 149. S. F. without the Aſſent of the Coppholder himſcit, this is not any 
kon. Pal . Foxfciture of the Eſtate of the Coppholder. Co 4. 27. Cliſton“ 
S. P. per Cu- Cale agrees. | 5 
riam con. 18. It a Coppholder cuts down great Trees, (ſcilicet Elms) 
to repair his Cop phold t ouſe, which is in Decap, and cmplops 
them acco2dingly, this is not anp Fozfeiture, (c) becauſe the 
(c) Cro. Eliz. Law allows it to him, without any Cuſtom to Warrant it. NM. 
3 38, 39 Eliz. B. R. between (d) Eaſt and Harding, per Curiam, 
But in the Agreed and adjudged. 


Caſe of Ney⸗ 

don and Smith, 13 Cro. 68. it was reſolved, That of common Right, a Copyholder may take Hedge. 
Boot, Houſe-Boot, and Plough Boot, upon his Copy hold, though this Power may be reſtrained by 
Cuſtom; as that the Copyholder ſhall nor take it unleſs by the Aſſignment of the Lord or his Bai. 
liff. Godb. 172. reſolved per Curt iam. 2 Brownl. 329, 330. reſolved per totam Curiam, pzeter 
Ualmfly., (d) Cro. El. 292. S. C. & S. P. per Poph. 499. S. C. but S. P. does not appear; for 
it was found, that by the Cuſtom the Copy holder might cut down Trees for Repairs. Moor 392. Pl. 
508, S. C. adjudged, though employed Five Years after cut down, and after an Entry for a For. 
feiture. 


19. So if a Coppholder cuts down Two great Trees (ſcilicet 

Elms) to repair his Copphold Youſe, which is in Decap, and 

emplops one of them accozdinglp, and leaves the other ready to 

be emplopcd; though he had cut down moze than would ſerve his 

Turn fo2 the pꝛeſeut, pet this is not anp Fozfetture, foz a Man 

(e) Cro. El. cannot pꝛeciſelp know what will be ſuffictent. M. (e) 38, 39 El. 

499 3 B. R. between Eaſt and Harding, per Curiam. Et 40 & 41 El. ad- 

dock judged. 

Matar. . 2. Ik a Coppholder cuts Trees to repair his Houſe, and after 

does not emplop them acco2dingly, but ſuffers them after the 

( ) Mcor Cutting to be putrified and rotten; this is a Fozfeiture. (f) M. 38 
392, Pl 508. & 39 El. B. R. by Clinch. 

S. C. & S. P. 21. If B. is ſeiſed in Fee of 16 Acres, by Copy of Court-Roll, and 

per Curiam. there is a Cuſtom within the Manor, That the Lord hath had a Fold- 

Courſe within the Manor for 500 Ewes in the Field in which the 15 

Acres lie, from Michaelmas to Lady- Day, and that no Copyholder might 

encloſe without the Licence of the Lord, and that if any encloſed with- 

out Licence, then a reaſonable Fine ſhould be aſſeſſed by the Lord, or 

his Steward, if the Lord would accept thereof, and if not, that then 

the Copy holder fo encloſing ſhould be puniſhed at every Court till he 

opened the Incloſure ; and B. encloſes the 15 Acres with an Hedge and 

Fence of Quickſet 3 Foot deep and 6 Foot broad, and leaves Four 

Spaces of 9 Foot broad, in the ſaid 15 Acres: This is no Forfeiture, be- 


cauſe a Prejudice only to the Lord's Fold-Courſe ; and that which 


makes a Forfeiture ought to be ſo to the Copyhold Tenement; and this 
is no Incloſure, becauſe all is not incloſed; and Forfeitures which are 
(2) Het). 5, odious in Law ſhall be taken ſtrictly. Paſch. 5 Car. between (g) Paſtor 


S. C. — and Utber. Hut. 102. adjudged. 

natur. Lit. | | 

Rep. 267. S. C. adjudged, becauſe by the Cuſtom the Copyholder might be amerced till, &c. co that 
the Loꝛd had another Remedy; but it was reſolved, That notwithſtanding the Gaps, this was 
an Jncleſure againſt the Cuſtom. Lit. Rep. 267. | 
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22 A Copyholder of Inheritance was (h) convicted of Felony, c. (b) The 
and whether this was a Forfeiture without (i) a Special Cuſtom, Hill. ms cannot 
20 & 21 Car. 2. between Fory and Pawly, 1 Lev. 263. dubitatur; and the CET 
Court inclined ſtrongly that it was not: But upon the Importunity of oꝛAttain 


b : 02Attainder, 
Counſel, a Day was appointed to argue it. 2 Vent. 38, 
the 
Court inclined accozdingly. - And a Cuſtom to ſeize upon the Pꝛeſentment of the SEE that 
the Copyholder has committed Felony, though he is after acquitted of it at the All.zes, 15 void. 
Godb. 267. adjudged. But Gittins and Cowper, 2 Brownl. 217 t Bull. 13. dubitatur, and ended 
by Compoſition. (i) Foz this, vid. 1 Leon. 1. Godb 267. 1 Bulſ. 13. 2 Brownl. 217, 1 Levin. 34. 


— —_—_ 


(E) In what Caſes a Forfeiture of Part 


Fol. 509. 


ſhall be a Forteiture of the Whole. 


1. (a) * a Coppholder makes a Feoffment of an Acre of Land, (4 Co. 27.1. 
1 Harcel of his Copphold; all the Copnhold is not fo2- S. P. per Cu- 
fcited by rhis, but only that Acre. P. 41 El. B. R. between Ful- 714m con. 
ler and Terry. 
2. It a Coppholder cuts down a Tree which grows upon an 
Acre of Land, Parcel of the Copphold; this is a Fozfeiture of 
all the Copphold, becauſe-rhe Trees are to be emploped in Buitd- 
ing and eparation of the Youſes and Copphold; and therefoze 
by the doing of Waſte all che Copphold is impaired. P. 41 El. 
B. R. between Fuller and Terry. 
3. But if a Copyholder holds Three ſeveral Acres by Three ſeveral 
Copies, and commits Waſte in one Acre, he ſhall forfeit that Acre on- 
ly; for though they are all in one Hand, yet every Acre is ſeverally 
held, and to every Acre there is a ſeveral Condition in Law tacitly an- 
nexed. Trin. 26 Eliz. between Taverner and Cromwell. 4 Co. 27. a. per 
Curiam. 
4. So if ſuch Copyholder that holds Three Acres by Three ſeveral 
Copies, furrenders to the Uſe of A. and his Heirs, and the Lord ad- 
mits A. tenend per antiqua Servitia inde prius debita, & de Fure conſueta, 
and after A. commits Waſte in one Acre; he ſhall forfeit that Acre only, 
for the Tenendum (b) continues the ſeveral Tenures, though the Parcels (b) ,co.28.a. 
are now all put in one Copy. Trin. 26 Elix. between Taverner and Crom. S. P. reſolved. 
well. 4 Co. 28. b. adjudged, 
5. So if ſeveral Copyholds eſcheat, and the Lord grants them all co 


one Man, tenend” per antiqua Servitia, &c. (c) Trin. 26 Eliz. 4 Co. 28. b. 


(c) 3 Leon. 
per Curiam. 


109. S. C. & 
S. P. per Cu- 


riam. Cro. El. 353. S. C. & S. P. adjudged, there being to each Parcel a ſeveral Habeadum and 
Reddendum. | 


3 


— 


„ 


F) In what Caſes the Forfeiture of one 
ſhall be of another. 


F there be Tenant fo? Life, the ſiemainder in Fee, of a Co- () Without 
; pphold, and che Tenant fo2 Like commi:s a Foztciture ; „ Special 
a) this ſhall not bind the iemainder, | Cuſtom. 


| 9 Co. 107. n. 
Ddd 2. (b) Ns 
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(b) Moor 49. 2. (+) As if there be Tenant kaz Life, the fiemainder in x.e, 
PI. 149. S. P. of a Cogphold, and the Tenant fo2 Life luffers the Youſe to decay 
_ CRT. and be waſted, by which che Eſtate of the Tenant fo2 Life is fo2- 
S P. per £4, feitcd, and the Loꝛd enters fo2 the Foffeiture, (c) vet this chall 
riam con. not bind him in Kewainder, but onlp the Tenant to: Yife, Tr. 
(e) 1 Rol. 39 El. B. R between (4) Kaſtel and Turner, adjuoged upon a Svc 


wp 568. tial Dcrdic, 
(a) Cro. El. 598. S. C. adjudged. Cro. El. 880. S. C. cited, Noy 42. S. C. cited. 


(e) Diverſity 3, Ik a Frm? Tenant (e) fo2 Life of a Copyhold taFe* Hu- 
deen vg way band, and the husband commits a Fozfeicure of the Ecp3zold, 
Titan and dies; (t) This Fozteiture ſhall bind the Feme. 4 Co. be- 
Where in Fee, twern (g) Chtton and Molineux reſolved, 


J. Rep. 
1 Palm, 384. (f) If the Lord entered in the Life of the Baron. Palm. 385. 2 Rol. Rep. 344, 


373. (g) 4 Co. 27-4. 


4. Ik a Coppholder lcaſes fo2 Years, by Ticent of the Lozd, 
and after the Ucſſee makes a Feoffment; this ſhall fozteit only 
his Eſtate, and not the Eſtate of the Coppholder, P. 1 Ja. B. be⸗ 

(h I ſuppoſe tween White and Hunt. (h) Hobart's Reports 239. 


. 1 - 
the Co OY ob. Fol. 177. where it is ſaid, That if the Copy holder forfeit his Eſtate, perhaps the Leaſe 


may ſtand good againſt the Lord. Et vid. Palm. 384. 2 Rol. Rep. 372. 


(i) Cro. EI. 5. (i) Jf a Feme Coppholder takes Baron, and the Baron 
149 S.P. makes a Leaſe fo2 Years : Though the Lo:d enters fo2 a Fo2- 
8 k iture, yet this is not any Fozfciture to the Feme after the 
92 Death of the Baron; but ſhe map well enter, becauſe this 
ed, * Act wag a To:t to the Feme as well as to the Lozd; and 
Writ of Er- where there is a Tozt to the Feme, tis not reaſonable that it 
ror brought, ſhould be a Fozfeiture of her Eſtate. Mich. 21 Jac. B. R. between 


and Judg- (x) Saben and adjudged upon a Special Derdict. 


ment rever- 
ſed for another Reaſon. Palm. 383, 384. 8. C. adjudged. 2 Rol. Rep. 344, 361, 372, 373. S. C. ad- 
judged. Godb. 344, 345. S. C. adjourned. | 


(1) Diverſity 6. But if a Baron (1) ſeiſed of a Copphold in the Night of 
* N pn 4 his Feme, does Waſte, this Fozkeiture ſhall bind the Feme after 
m. ” Fes the Death of the Baron; becauſe the Aa done is not any Tozt to 
2 Rol. Rep. the Feme, but lawful as to her, and onlp a Tozt to the Lozd. 
272. Palm. Co. 4. 27. 


384. 


„ 


(G) Who ſhall take Advantage of a 
„ 


I. A Copyholder fo2 Life, where the Giemainder is over fo: 
Like, commits a Fozfeiture ; he in the Gemainder ſhall 
not enter, but the Lozd, bccauſe the Ge mainder is to commence 
in Poſſclſion after the Death of the Leſſee by the Cuſtom. 
(*) 1 Brown!, 2. (a) Leffce fo? Pears of a Mano? ſhall take Advantage of a 
127 3 aA Fo2feiture committed by a Coppholder of the Mano?, koz he is 
1b) Sen Dominus pro Tempore. M. 38, 39 El. B. R. in (b) Eaſt and Har- 
499. 8. C. & ding's Ca le, agreed per Curiam. Tr. 10 Ja. B. betwecn Rawles and 
S. P. agreed Maſon, per Curiam. | 
per Curiam. 3. It there be a Lo2d of a Manoz, in which there arc Copphol⸗ 
ders Tenants of the Mano2, and the Lo2d grants to a Stranger 
the Freehold of a Copphold in Fee : Tho' bp this the * 
I | 1 
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2 
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Fe jvided from the * Mano, and not demiſable by Copp again, FUL AL 
bet the G2antee of the Frechold ſhall take Advantage of a *! +5'9. 


c) Foxfeiture committed (d) after by the Coppholder ; fo; he bot + Wor 
ought to pay his fcnt to the Ozantce, (c) Such Fore 


acc ue b 
Reaſon of the Court are diſcharged, but not Forfeitures at Common Law, as Waſte, &c. Meir pan: 


Ow. 63. 4 Co. 25+ b. 25. 3. (d) But not of a Forfeitute committed before the Grant, for the Grant 
of the Freehold made by the Lord before Entry, implies an Allent, That the Copyholder, &c. ſhall 
continue his Eſtate, and ſo is in Nature of a Confirmation. Ow. 63. Et vid. Lat. 227. Palm, 416. 
— The Copyholder commits Tresſon, and the Lord aliens his Manor, and after the Copy holder is at- 


teinted by Act of Parliament, whether the Alience ſhall take Advantage of the Forfeiture. 2 Vent. 
38, 39. dubitatur. 


4. So in this Cale, if the G2antee of the Freehold makes a 
Lcate fo2 Years of the Freehold, this Leſſee fo2 Years ſhall take 
adrantage of a Fozkeiture committed (e) after by the Copphol⸗ 
der, becauſe he 18 Dominus pro Tempore. Mich. 38, 39 Eliz. B. R. (e) Aline ohh 
between (f) Eaſt and Harding, adzudged by the Opinion of all ,\ 7; 54 


and before 
the Judges. the Com- 
; 3 mencement 
of it. Moor 393. (f) Cro. El. 499. S. C. adjommatur. Moor 393. Pl. 508. S. C. adjudged. Ow. 
63. 8. C. & S. P. ſeems to be intended per Popham, but darkly reported. 


5. Ik a Coppholder fo2 Life makes a Contrac at one Time to 
make Thzce ſeveral Leaſes by Indenture, one to commence aftcr 
the other, there being Two Days between each, and after makes 
the Thee ſeveral Leaſes acco2dingly, and ſeals them at one 
Time, and the Leſſee enters, and after the Coppholder ſurrenders 
to the-Lotd to the Uſe of the Lozd, who hath not any Conuſance 
of the making of theſe Leaſes; and after the Tozd enters, and 
makes a Leaſe fo2 Years to J. S. and the firſt Leſſee foz Years 
bꝛings Treſpaſs againſt the Second Leſſee ; and adjudged it does 
not lie, becauſe it was a Fozfciture, and a void Leaſe againſt the 
Lo2d; ſo that by his Entry he was in of his ancient Light. 
Mich. 7 Car. B. R. between (g) Mathews and Wheaton, adjudged 


upon a Special Verdict, I mp (elf being de Conſilio Querentis. (g) Cro. Car. 


: 8. E. 
Intratur, Hill. 5 Car. B. R. Rot. 496. adjndoed, for 


the Lord's 
Acceptance of the Surrender, not knowing of the Forfeiture, could be no Diſpenſation therewith. 


1 Jon, 240. S. C. adjudged ; and that when the Surrender was made to the Lord, the Leaſe was void 
as to him, and the Intereſt diſcharged without any Entry or Sciſure for the Forfeiture. 


6. (h) If a Copyholder commits a Forfeiture, and the Lord of the ; 
Manor dies before Entry or Seiſure for the Forfeiture, he in Reverſion ©) 1, Mod. 


or Remainder ſhall not take Advantage of the Forfeiture committed jv; EF. Te 


: ſolved. 
before his Time. Paſch. 13 Fac. in the Lady (i) Mountague's Caſe, Cro. (i) g 3 


Jac. 30 1. reſolved per Curiam. 190. S. C. & 


5 S. P. ſeems 
to be admitted per Curiam. 


7. If a Copyholder commits Waſte, and the Lord dies, whether the 
Heir of the Lord may enter for this Forfeiture ? Trin. 22 Fac. between 


(K) Cornwallis and Hammond, Palm. 416. dubitatur & adljornatur. ck) Lat. 226. 


8. C. ad jor- 
natur. Et vid. 2 Sid. 8, 9. 


8. If Tenant for Life of a Copyhold ſuffers a Common Recovery, 
this is no Forfeiture of his Eſtate, for the Freehold is not concerned; 
and it being in a Court- Baron, there is no Eftoppel, and the Lord can 
take no Advantage of it, becauſe he is Party to it. Paſch. 27 Car. 2. 
between Bird and Kirke, 1 Mod. 199, 200. reſolved. 

9. If a Copyhold is granted to A. for Life, and after, according to 
the Cuſtom, the Reverſion is granted to B for Life, immediate poſt Mor- 
tem forisfatFuram five aliam Determinationem Stat, pred. A. and A. is attainted 
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200 Copyhold. 
* By the of Felony ; by this, his Eſtate is determined; (I) for being in the Eye 
Wutlawz of the Law but an Eſtate at Will, his Will is determined by the Attain. 
of a Tenant der, for by the Attainder he cannot hold an Eſtate; and B. may take 
0, his Advantage thereof, without any Entry made by the Lord. Mich. 44 Car. 
2 — 2. between Strode and Deniſon. 1 Levin. 94. adjudged upon a Wiit of 
Secus of a Error, and the Firſt Judgment affirmed accordingly. 

Copyholder. | | : 

Lit. Rep. 234. cited to have been adjudged, Heel. 127. cited to have been adjudged, Et vid. 1 Leon. gg, 


11 


— _— 


©. (II) What (a) Thing will be an Ex 
abject, tinguiſhment of a Copyhold. 

who after be- 

comes King, 


the Copyhold 1. (b) DE Severante of the Freehold and Inheritance of 
is extinQ, for the Uand, held by Copp of the Wano2, does not 


it is below 


the Majeſty (e ) extinguilh o2 determine the Coppholder's Eſtate, fo; the Cuſtom 
of » King 05 hath eſtabliſhed his Eſtate ; lo that the To2d cannot ouſt him fo 
perform ſuch long as he pays and perkozms his Cuſtoms and Services. Co. 
ſervile Ser 2 Lane 17. reſolved. 

vices; yer 

after his Deceaſe, the next that hath Right ſhall be admitted, and the Tenure revived. 2 Sid. 8 
(b) Murrel and Smith S. P. 4 Co. 24 adjudged. Cro. EI. 252. S. C. adjudged. Et vid. 2 Leon, 
208, 209. 4 Co. 26. b. Cro. El. 103. (c) Bur ſuch Cop; holder cannot after alien otherwiſe than 


by Decree in Chancery, by which the Intereſt in the Land is not bound, bur the Perſon only. 4 Co. 
25. a. Cro. El. 252, 443. 


() Godb. 11. 2, (d) If a Copyholder in Fee accepts a Leaſe fo2 Years of the 
S b. per Cu- (e) lame Land from the Lord; this determines his Coppheld 
riam, 101. Eſtate. Co. 2. Lane 16. b. 17. reſolved, | 

8. P. ſaid to : | 

have been reſolved. Moor 184. Pl. 330. S. P. per Curiam, and cited to have been adjudged. But 
vid. 2 Leon. 72. Sev. 70. Lat. 213 Cro. Jac. 84. 2 Bulſ 81. 1 Brownl, 32. 4 Co. 31. a. b. (b) But 
if he takes a Leaſe for Years of the Manor, that is only a Su'penfion of his Copy hold during the Term, 
per Cro. Jac. 84. Sav. 70, 71. but per Cro El. 7. Moor 185. Pl. 330. *cis extinguiſhed, — But the 
Leſſce may regrant the Copyhold again to whom he pleaſes. 4 Co. 31. b. 


3. Do if there be a Coppholder in Fee of Lands, and rhe Lo2d 


leaſes the Land to another ko: Years, who aſſigns over the Term 
to the Copyholder ; this ertinguiſhes his Copphold Eſtate, fo: 


this is all one as ik he had accepted this Leaſe from the Lo:d 
(f) 1 Leon. Himſelf, Co. 2. (f) Lane 17. reſolved. Be 


x70. S. C. 


adjudged. 1 And. 191. S. C. ad judged, Gouldſ. 34. S. C. adjudged. 


(80 Diver⸗ 4. If a Lord of a Manor having (g) many ancient Copyholds in 
fity where (h) a Town, grants the (i) Inheritance of theſe Copyholds to ano- 


the Inheri⸗ ther, the Granreg may keep a Court for the Cuſtomary Tenants, and 
tance of ma- 


np, and accept Surrenders, and make Admittances and Grants; for though 
where of one it is not a Manor in Law, for Want of Freeholders, yet as to the 
ſingle Copy- Copy hold Tenants, the Grantee hath ſuch a Manor, that he may keep 
hold only is Courts, G c. Trin. 30 El. between (K) Melwich and Luter. 4 Co. 26. b. 


granted. adjudged. 
4 Co. 27. a. 


(h) By the Repozt of this Caſe, Cro. El. 102, 103. it appears he had Copyholds in other Towns 
alſo, Varcel of his Manos. (i) So if he leaſes all the Copyholds foz Pears. 4 Co. 26. b. 27. 4. 
Cro. El. 395. (k) Cro. El. 102, 103. S. C. adjudged; but upon a Mrit of Erro; it was heid other 
ways, though it was laid no Judgment was given, but that the Parties compounded. 443 
S. C. ritcd, and ſaid, That it was a ſtrange Judgment, and never enter'd by the Direction of the 
Court; and that upon a Wzit of Erroz in the Exchequer-Chamber, the Opinion of the Juſtices 
was, That it was erroneous, but the Topyholder compounded, and took only his Con, and rt 
ſinquiched the Title: But vid. Cro. El. 661. 1 Leon, 289. RE 
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__ Copyhold.: 201 
F. If 4. is Tenant in Tail of a Copyhold, and it is found that by the 
Cuſtom it cannot be barred but by Seiſure of the Lord, & non aliter 
mee alio Modo, and A. accepts a Feoffment of his Copyhold Lands; the 
Copyhold is ſuſpended, but not deſtroyed quoad his Iſſue: But if A. af- 


terwardes levies a Fine of the Land, though the Copyhold Intereſt can- 
not paſs, yet it may be barr'd and extinguiſh'd by the Fine. Paſch; 


| 17 Car, between Taylor and Shaw, Cart. 6. 22, 23, Cc. adjudged. 


"of CATE - 1 


_— 
— 


(J) What ſhall be ſaid an Extinguiſh- 
ment of the Incidents of a Copyhold. 


1. (a) I there be a Cuſtom of a Mano, that if Copphoſders .) Cro. Jac. 
fo2 Lite die ſeiled, their (lives ſhall have it ducing 126 8 P. 

their Widowhood, and A. being a Coppholder foz Life of a Te- per Curtam. 

nement, the Lozd of the Mano: conveps the Freehold and Jnhe- 

ritance of the Copphold Tenement of A. by the Pꝛocurement of A. 

to J. S. a (b) Stranger, and to his Yeirs during the Life of A. (b) Sccus if 

the Kemainder to B. the Wife of A. foz Life, the Aemainder in be bed con- 

Fee to A. and after A. grants the Kemainder to W. his Son, and *y<9 tbe la- 

after B. the Wiſe of A. dies, and A. takes C. to Wife, and dies d Ce le 

ſeiſed; the Widowhood of C. is not extinguiſhed bp the Pur- ger, K had 

chaſe and Convepance of A. her Yugband ; fo2 the Frechold being »fter died 

in J. S. a Stranger, during the Life of A. the Eſtate of A. wag fciſcd. Cro. 

not extinguiſhed, and by Conſequence this ercreſcent Eſtate , Je. 126. 

ſcilicet the Widowhood, continues, Hobart's Reports 244. between 

(c) Howard and Bartlet. (e) Hob. Fol. 


8 181. 8 C. 
adjudged. Wialdoe and Bertlet, Cro. Jac. 573. S. C. adjudged, becauſe the Privilege by the Cuſtom; 


annexed to the Copy hold Eſtate, ſhall not be deſtroyed ſo long as the Copy hold continues. 2 Rol. 
Rep. 178. S. C. adjudged. And vid. Hut 18. , e PY l * 


2. So if A. be a Coppholder in Fce, where the Cuſtom is fo? 
their Wives to have their Widowhood, if the Baron dies ſeiſcd, 
and the Lozd grants the Frechold and Inhetitance over to a ET 
Stranger; this ſhall not deſtroy the Widowhood. Hobart's Re- (4) Hob. Fol. 


ports (d) 244. ö 3 Jo 
3. But in the ſaid Caſe, if the Cuſtom be, that the Wife ſhall +5. 511. 


be admitted bekoze ſhe ſhall have her Eſtate, there ſhe muſt loſe it, f 
becauſe the Cuſtomary Court, which ſhould relieve her, is gone EE 
as to her, becauſe her Eſtate is altogether eſtranged from the 
Mano?, Hobart's Reports (e) 244. | | (e) Hob. Fol. 
4. If the King is ſeiſed of a Manor, Parcel of the Dutchy, in which 181. S. C. & 
by the Cuſtom Copyholders may take Fire-wood, Cc. growing upon S. P. ſeems to 
their Copy holds, to be ſpent in their Houſes, and for Fences, Ge. and de admitted. 
by Leaſe under the Dutchy-Seal demiſes the Manor, exceptis omnibus | 
boſcis, ſubboſeis, arboribus, & mairem. & c. for 21 Years, and after grants 


the Reverſion, & Premiſſa ſic except. to J. S. and his Heirs, and after the 


Aſſignee of the Leſſee, makes a voluntary Grant of a Copyhold for 

ife, according to the Cuſtom of the Manor, this Grantee ſhall have | 
the Eſtovers. Mich. 6 Fa. (f) Swayn's Caſe, 8 Co. 63. adjudged; for (f) Moor 
though 'twas objected, the Leſſee had no Intereſt in the Wood, and that 8 . PI 1598. 


by Conſquence the Copyholder who claimed from him could not meddle Sued. 


therewith, yet it was anſwered and reſolved per totam Curiam, That the AN. c. ad- 


Eſtate of the Copyholder is not derived out of the Eftats of the Lord; — 1714 
caule the 


2 being fo2 Pears, the Trees excepted remained Parcel of the Pano2 ; Otherwile if the ,- 


had been foz Life, | 
Eee | for 
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202. Copyhold. 
for he is but an Inſtrument to make the Grant, but by the Cuſtom ot 
the Manor 'tis eſtabliſhed and made firm to the Grantee. 

5. So if Copyholders for Life, according to the Cuſtom, have uſed 
to have Common in the Waſte of the Lord, or Eſtovers in his Wood: 
or other Profit apprender in any Parcel of the Manor, and the Lord 
aliens his Waſtes or Words, &. to another in Fee, and after grants 2 
Copyhold Meſſuage, &. for Life, ſuch Grantee ſhall have Common of 
Eſtovers, &. notwithſtanding the Severance, for the Title of the Co. 
pyholder is paramount, and the Cuſtom unites the Common, Cc. 
which are but as Acceſſaries or Incidents ſo long as the Meſſuage, &. 


(g) Moor being the Principal, is maintained by the Cuſtom. (g) 8 Co. 63, 64. re- 


$12. S C. ſolved per Curiam. 
& S. P. 
1 Brownl. 211. 8. C. & S. P. per Curiam. 


1 


ch) Fort and 6. (h) If by the Cuſtom all the Copyholders for Life have Common 
Ward S. P. in the (i) Waſte of the Lord, and the Lord grants and confirms to one 
Moor 667- of them and his Heirs all his Copyhold, Meſſuage and Land, cum Per. 
the tinentiis, he ſhall not have Common; for by the Cuſtom that was an- 
the 1.020 nexed to his Cuſtomary Eſtate, which being deſtroyed by his own Ad 
ranted the in making it a Freehold, his Common is deſtroyed alſo, and Cannot 
eſuage, continue without (K) ſpecial Words. Mich. 8 Fac. between (1) Mar- 


ö (bam and Hunter, Cro, Fac. 253. adjudged per totam Curiam. 


thereto appertaining, foz the Common appertained to the Cuſtomary Eſtate, which is determined. 
2 Biown). 211, cited. Cro. Jac. 253. cited. (i) Dtherways if they have Common in the Soil of 
a Stranger. 2 Sid. 84. per Glyn. Hob. 253. dubitatur. (k) Viz. with all Commons befoze 
uſed, 1 Bulf. 2, But foz this, vid. 1 Pare 801. Pl. 8. (I) Yelv. 189, 190. S. C. adjudged, - 
Noy 126. S. C. adjudged. 1 Bull. 2. S C. adjudged. 1 Brownl. 220. S. C. adjudged, 2 Brownl. 209, 

210. S8. C. adjudged. Et vid. 2 Rol. Abr. 61. 


(K) What ſhall be a ſufficient Lord to 
g1ve Licence. 


; A Loꝛd at Will of a Copphold Wano? cannot give Licence 
(2) Though to a Copyhold Tenant to (a make a Leaſe fo2 Years. 
made by Li- though he map grant a Copphold fo2 Life acco2ding to the Cuſtom. 


| cence of the Hill. 8 Ja. B. between (b) Pettis and Debbans, per Curiam. 


Lord, yet it 
15 the Leaſe of the Copyholder ; and he may ſurrender his Reverſionary Intereſt by the Name of 
Reverſion. Hob. 177. Et vid. Poph. 188. (b) 2 Brownl. 40. S. C. & S. P. per Curiam. 


2. Ak a Lozd fo2 Life of a Copphold Manoz gives Licence to 
a Tenant to make a Teaſe fo! Pears; this Leaſe ſhall not conti- 
fe) » Brownl. nue longer than the Tife of the Lozd. H. 8 Ja. B. between (c) Petti⸗ 


5 4 & and Debbans, per Curiam. 


Curiam. 


4a- of 1 - . 
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(L) Cuſtom. 


Purſuance. 
What ſhall be ſaid a Purſuance of the Cuſtom. 
Copyhold. 


1. (a) IF the Cuſtam of the Mano be, That the Loꝛd map de (a) Godb. 20. 
miſe the Copyholds in Fec, he map demiſe chem (b) fop S. P. by Two 

Life, Nears, 02 in Tall ; fo2 thele Eſtates are included within a Juſtices. 

Fee which is the greater. Mich. 37 Eliz. B. R. between (c) Staun- 4 Lg. 56. 


ton and Barns, adjudged; and there ſaid by Popham, That it was 3.47 oa 
ſo agreed per Curiam at St. Alban's Term. Co. Lit 52. b. (b) And af. 


| rer the Death 
bf the Tenant for Life, the Lord may grant the ſame again in Fee ; for the Grant for Life was not 


iny Interruption of the Cuſtom. i Leon. 56. per Curiam, (c) Cro. El. 373. S. C. adjudged. 


2. So if the Cuſtom of the ano? be, That the Lozd map ſolum- 
modo demiſe his Copphold Land in Fee pet the Lo2d map de- 
miſe it fo2 Life, Years, oz in Tail, tho' there were never any ſuch 
Eſtates made bekoze; to2 the To2d Solummodo is not to be taken 
fo ſtrictly to reſtrain the Lo2d from this Liberty, which the Law 
gives him upon the general Cuſtom; but that he had uſed Solum- 
modo to grant in Fee, which does not take away the Liberty 3 
which the Law gives. Mich. 37 Eliz. B. R. between (d) Staunton (d) Cro. Ei. 
and Barns, adjudged, which intratur Hill. 36 Eliz. Rot. 492. Co. 373. S. C. 
Lit. 52. b. | adjudged. 
3- Ik the Cuſtom be, That Coppholds map be granted fo? 
Thꝛee Lives, a Copy (e) map be granted to Thee fo2 the Lives (e) So it may 
of Two within the Cuſtom, koz there is not any Jnconvenicnce to de gtented 2d 
the Lozd, though it be fo2 the Life of another; koz there ſhall not one durante 
be any Dccupancy thereof, but the Lo2d ſhall have it, if the Te- Uiduitate 
nants pur auter vie die, living the ceſtuy que vies; and this is not {9% for char 
a greater Eſtate than fo2 Thzee Lives; but it is fo: Two Lives, n tor here 
which is leſs than the Cuſtom warrants. M. 15 Ja. B. R. between Lift. Down 
Ven and Howell, per Curiam. and op- 
| .._  kins, 4 Co. 
29. b. 30. a. adjudged. Cro. El. 323. adjudg-d. 


4. If by the Cuſtom a Copyhold may be granted for Three Lives, 

and it is granted to one (f) for his Life, Remainder to ſuch Woman (f? If by 
as he ſhall marry, and to the Firſt Son of his Body ; both theſe Re- ee 
mainders are void, but the Eſtate for his own Life is good. Mich. 44 C bie * a 
45 Eliz. between Webſter and Allen, Meoor 677. Pl. 922. adjudged. 02 foz Life, 

| ſolummodo 
<a capienti extra manus Domini, pet a Sutrender may be to the Uſe of one foz Life, fiemainder in 
$a, Remainder in Fee. Cro. El. 373. adjudged, though it was objected, the Taking ought to 
de immediate; but the particular Eſtate and Kemainders make but one Efkate. | 
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Gzant thereof. 


Not ſubjet to the Jncumbzances of the Lozd. 


I. T5 the Lord of a Copyhold Manor, in which are ſeveral Copy. 
(a) Soif he holders for Life, (a) takes Wife, and a Copyholder dies, and the 
grants a Lord after Coverture grants the Land again according to the Cuſtom 
Kent Charge, of the Manor for Life, and dies, his Wife in a Writ of Dower ſhall not 
&c. 2 Leon. avoid this Grant; for tho' the Grant was after her Title of Dower, yet 
CN the Cuſtom, which is the Life and Force of the Grant, was long before, 
this, vid. (b) Paſch. 26 Eliz. 4 Co. 24. adjudged. 

1 Leon. 4+ 16. 


Leon. 152, 3 Leon. 59. Godb. 130. Moor 94, Pl. 233. 1 Rol. Abr. 684. Pl. 2. — But if the Heir grant | 
a Copyhold, and after aſſigns Dower, the Wife ſhall avoid it. Moor 237. per Curiam. But — | 
(b) s Co. 63, b. cited. 2 Browal. 208. S. C. cited; and ſaid the Opinion, Dyer 270. b. was denied. 


— — 3 


— — 


(Vubere no (a) The Effect and (b) Operation of the 


Uſe is li⸗ 
mited upon Surrender. 
ver, nothing 

kes to the 1-(c) J F the Limitation of the Uſe be (d) general, then Ceſtuy au 
Br | Rol. I Uſe taketh but an Eſtate for Life; for the Eſtates o _— 
Rep. 253- holds, as a neceſſary Conſequence upon the Cuſtom, ſhall be directed 


— —4 by the Rules of Law, unleſs within the Manor there be a ſpecial Cu- 


o ik a {9m to the contrary ; as that ſcbi & ſais, or ſibi & aſſignatis, or ſuch like 
Copyhoiver Words ſhall create a Fee. 4 Co. 29. b. 

lurrenders 3 : 

to the Uſe of himſelf and his Heirs, becauſe the Limitation of the Uſe is to him who had it 
befoze, it is void. Godb. 265. (b) It a Copyholder ſurrenders to the Uſe of his Will, the Fee 
continues in him, and not in the Lozd, Fitz. and Huckly. 4. Co. 23. adjudged. Cro. Eliz. 441. 
adjudged. (c) Co. Lit. 59. b. 8. P. (d) The Surrender was to the Ule of a Stranger fo; 


ever, and the Lozd admitted the Surrenderee, babend' to him and his Neirs, and what Eſtate he 


had, Godb. 137. dubitatur. 


2. If B. a Copyholder ſurrenders into the Hands of the Lord, by | 


the Hands of Tenants, according to Cuſtom, &c. without ſaying to 


whoſe Uſe the Surrender ſhall be, and at the next Court B. is admitted, 
habendum to him and his Wife in Tail, the Remainder to the right Heirs | 


of B. the ſubſequent Admittange explains the general Surrender, and 

the Wife ſhall take by the Admittance, tho' not named in the Premiſſes, 
(e) cro. Jac. but in the habendum only. Trin. 15 Fac. (e) Brook's Cale. Poph. 125, 
434. S. C. ad. 126. adjudged, tho' it was agreed, it was otherways in Feoffments and 
judged ; an Grants at Common Law. -\ Bra | 
aid, That * 
in „„. there are no other Fozms of Gzants and Limitations, 2 Rol. Abr. 67. Pl. 18. 
S. C. which vid. and the Notes there. 


| . If a Copyholder ſurrenders (f) habend' a tempore mortss of the Copy- 
C holder, to the Uſe of another and his Heirs, this is meerly void; tor 
poſt mortem a Copyholder in Fee can no more ſurrender habend after his Death, 
ſum in ma- than a Tenant in Fee can convey his Lands habend' after his Death, for 
nus Domini then he ſhould leave a particular Eſtate in himſelf, which is (g) againſt 


—— the Rules of Law. Hill. 2 Fac. between (h) Sympſon and Southern. Cre, 


4 Leon. 8. Fac. 376. adjudged. 

adjudged. | | 

Cro. EI. 29. adjudged. 1 Rol. Rep. 254. cited. 1 Bulſ. 274, 275. cited. Cro Jac. 376. and Godb. 
451. So ruled upon Evidence; and vid. 1 Browal. 41. (g) Foz this, vid. 1 Rol. Abr. 824. Pl. 
1,2, 3, &c. (h) Godb. 264. S. C. adjudged, That a Surrender can no moze commence at 4 


ay to come than a Livery, 1 Bulf. 272, 273, &c, S8. C. adjutged, x Rol. Rep. 109, 137. 253. 


adjudged. | 
judg ; 1 
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Copyhold. 


4 If 4. be Tenant for Life, the Remainder to B. in Fee, of Copy- 
hold Lands, and B. ſurrenders to the Uſe of A. for his Life, the Re- 
mainder to C. This ſhall enure as an immediate Settlement upon C. and 
not by Way of Remainder ; for though it is void as to A. and his Eſtate 
is not encreaſed thereby, yet being in Nature of the Limitation of an 
* Uſe, the Intereſt veſts in C. immediately. Paſch, 20 Car. 2. between 
ch) Wade and Bach. 1 Saund. 149, &c. adjudged. 93 1 id 360, 
5 ad judged. 
| And by Twyſden, this is a pꝛeſent Surrender to the Ute of C. cum poſt mortem J. . 
> Keb. 341. adjudged. | 


1 


5, If there be Tenant for Life, the Remainder for Life, of a Copy- 

* hold, and the Remainder-Man for Life enters upon the Tenant for Life 
in Poſſeſſion, and makes a Surrender; nothing paſſes thereby, for by 
his Entry he is a Diſſeiſor, and has no Cuſtomary Eſtate in him where- 


of to make a Surrender. Paſch. 27 Car. 2. between Bird and Kirke, 
1 Mod. 199. adjudged. 


—_— 
—— 


Where a Bight to, oz Jntereit in, a Copphold 
may be t2ansferred, oz (a) extinguiſhed, other⸗ (0 where it 


ay | - 
ways than by Surrender. rinquilhed 
by a Fine, 
1. (h) H O' a Copyholder cannot alien by Deed, yet he that hath 8 
T Right only to a Copyhold, may by Deed or Copy releale Sede. 
it (c) to one that is admitted Tenant de facto. Co. Lit. 59. a. Hut. 65. S. P. 


| arguendo. 
Cro. Jac. 101. S. P. dubitatur. (e) But not to one that ouſfs the Copyholder by Wrong, foz he 


gains no Cuſtomary Eſtate upon which the Keleaſe of the Cuſtomary Bight may enure. 4 Co. 25. b. 
1 Leon. 102. | 


2. (d) If there be a Copyholder in Fee, and the Lord grants the Free- (d) Hut. 65. 
hold and Inheritance thereof to F. S. and the Copyholder releaſes all S. P. arguen- 
his Right to FJ. S. by this Releaſe his Copyhold Intereſt is extin- 9% 
guiſhed and utterly gone. Paſch. 30 Eliz. in Wakeford's Caſe, 1 Leon. 

102. adjudged. 

3. If a Copyholder ſurrenders upon Condition, he may after releaſe 
the Condition by Deed. Trin. 2 Fac. between Hall and Shorbrook. 
Cro. Fac. 36. adjudged. 

4. If there be two Joint-Copyholders, and one of them releaſes to "Mi 

the other: This is good without any Surrender or Admittance, for the bh 

firſt Admittance was of them and either of them, and their Ability to | 
| - releaſe was from the firſt Conveyance and Admittance. Hill. 16 Fac. * 
; between Waſe and Pretty. Winch. 3. adjudged. | 
| 5. It a Copyholder bargains and ſells his Copyhold to the Leſſee for 

Years of the Manor, his Copyhold is chereby extinguiſhed; for be- 1 
tween the Lord and Tenant the Conveyance need not be according bl 
to Cuſtom, and the Uſe of the Cuſtom is to convey the Land to another. 


Trin. 19 Fac. between (e) Blemmerhaſſet and Humberſton. Hut. 65. ad- 


' 
: (e) Winch. 67. 1 
judged. S. C.adjudged. iq | 
| ] | : 1 Jon. 41, 42. in 
| . C. adjudged ; foz that in reſpect of the Lozd, his Eſtate may be determined by any Act that 15 
| thews it to be the Mill of the Tenant to hold no longer by Copy, | 
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206 Copyhold. 


Fines, 
That Fines ſhall be paid. 


() Rol Abr. 1. Y the Change of the Tenant, either by the Act of God, or by 
562. Pl. 4,5. the Act of the Party, a Fine may be due. (a) Co Lit. 59. b. 
6. 2. So by Cuſtom, upon the Change of the Lord by the Act of God. 
Co. Lit. 59. b. | 
3. Otherways upon Change of the Lord by the Act of the Party; 
for if the Lord ailedge a Cuſtom within his Manor, to have a Fine of 
every Copyholder at the Change of the Lord of the Manor, be it by 
Alienation, Demiſe, Death, or otherways, this is a Cuſtom againſt 
Law as to the Change of the Lord by the Act of the Party; otherwiſe 
the Copyholders might be oppreſſed by a Multitude of Fines. Co. Lit. 
b Bo 
If one Copyholder hath ſeveral Lands held by ſeveral Services by 
Copy, the Lord ought to aſſeſs and demand the Fines ſeverally for 
every Parcel fo ſeverally held; for the Tenant may refuſe to pay the 
Fine for one Parcel, and forfeit that, and pay the Fine for the reſt. 


(b) Dalton Mich. 42 & 43 Eliz. between (b) Hubbard and Hammond. 4 Co. 28. a. 
and Ham- relolved. 
mond. S. C. 


and S. P. reſolved. Cro, Eliz. 779. Moor 622. Pl. 851. 


— — 


wg (a) Certain oz (b) (c) Uncertain. 
ſaid by Ri- 


chardſon, 1. (d) Ines uncertain muſt be (e) f) reaſonable, and 7g) their Rea- 
1 F ſonableneſs ſhall be diſcuſſed (h) by the Juſtices, (i) upon 
Copyhold in the true Circumſtances of the Caſe. Co. Lit. 59 bs 

En land, but 

in 


ruth the Fine is uncertain; fo2 if by the Rolls it appears, that at any Time a greater oꝛ lets 
Sum hath been paid, this ſhews the Fine to be uncertain : —But per Godb, 265. A few In⸗ 
ſtances of uncertain Fines ſhall not deſtroy the Cuſtom foz Fines certain. (b) A Cuſtom to 
pay two Pears Rent oz under fo2 a Fine, is good, and therefoze to prove Fines uncertain, tis 
not enough to ſhew ſeveral Rolls, by which it appears, that ſometimes moze and ſometimes leſs 
hath been paid, but never above two Pears Kent, Per 2 Bulſ. 32. (c) Tho' a Surrender 02 
Purchaſe, the Lozd may take what Fine he pleaſes ; yet fo2 an Admittance upon a Difcent, it may 
by Cuitom be cerfafm. Per 2 Bulſ. 32, 33 (d) 13 Co. 2, 3. S. P. adjudged. (e) Foz what 
{hall be adjudged a reaſonable Fine o2 not, vid. 13 Co. 3. 1 Rol Rep. 75. Cro. Car. 196. Cro. Fac. 
671. (f) d Cuſtom to pay a Fine accoꝛding to the yearly Ualue of the Land, is good. Titus 
and Perkins. 3 Lev. 255. adjudged. 3 Mod. 132. affirmed upon Erroz; and vid. Cro. Jac. 671. 
(g The L02d is not bound to aver, oz ſhew, that the Fine is reaſonable; but it is on the Copy- 
holder's part to ſhew the Circumſtances of the Caſe, to make it appear to the Court to be unrea- 
ſonable. Hob. x35. (h) 1 Rol. Abr. 525. Pl. 2. 2 Rol. Abr. 578. Pl. 7. (i) Appearing upon Demurrer, 
o2 upon Evideuce to a Jury, upon Tonfeſfion oz Mook of the yearly Ualue of the Land. 4 Co. 27. b. 


(k) 4 Co. 27. 2. (K) If the Fine is unreaſonable, the Copyholder is not bound to 
b. pay it. Co. Lit. 59. b. 60. a. | | 

3. If by the Cuſtom, the Fines are uncertain, but the Lord aſſeſſes 

a reaſonable Fine, and requires the Copyholder to pay it, he is not 

bound to pay it immediately, for he could not tell what the Lord would 

aſſeſs, and therefore could not provide any certain Sum of Money, but 

(1) Je the ſhall have a convenient Time for Payment, if the Lord does not limit 


Lozd will (I) a certain Day. Micb. 42 & 43 Eliz. between (m) Hubbard and 
take Advan⸗ 


tage of the Fo2feiture of the Copyhold foz Non-Payment, he muſt ſet a certain Time and Place 


when and where the fame ſhall be paid, 13 Co, 2. Cro. Jac. 6179. (m) Dalton and Hammond. 
S. C. Cro. Eliz, 779. Moor 622. Pl. 851. 


4 Hammond. 
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Copyhold. 
"I 4. 4 Co28. a. Otherways in Caſe of a Fine certain. Mich. 42 
47 E. en (n) Hubbard and Hammond. 4 Co. 21. a. reſolved, (n) Dalton 


: : : and Ham- 
mond S. C. Cro. El. 779. and held, the Yeir ought to fender it upon his Pzaycr to be admitted; 


Moor 622. PI. 851. 


Fozfeiture. 
(a) Mhat (b) Act ſhall diſpenſe therewith. gale 
OILpented 


1. IF a Copyholder makes a Leaſe for Years, and after ſurrenders to with by Ic- 
1 the Uſe of the Lord, and he (c) not having Notice of the Leaſe, 1 of 

accepts the Surrender; this is no Diſpenſation with the Forfeiture. __ Bee 

Aich 7 Car. between (d) Mathews and I betton, Cro. Car. 233. adjudged Title Con. 


for the Leſſee of the Lord againſt the Leſſee of the Copyholder. firmation. 


(b) If the 
Copyholder is amerced ko: Mon⸗ appearance at the Toꝛd's Court, though it is not eſtreated 02 


levied, yet it is a Diſpenſation with the Fozfeiture. 1 Leon. 104. per Curiam. (c) But the 
Lo2d (hall be pꝛeſumed to have Notice of the Failure of Suit of Court, Mon payment of Rent, 
&c. 2 Vent. 38. (d) 1 Jon. 249. S. C. adjudged. 1 Rol. Abr. 5 o. Pl. 5. S. C. 


2. If he that is Dominus pro Tempore of the Manor admits one to a 
Copy hold, he thereby diſpenſes with all precedent Forfeitures, not on- 
ly as to himſelf, but alſo as to him in Reverſion; (e) for ſuch new Grant (e) Winch. - 
and Admittance amounts to an Entry for the Forfeiture and a new 67. Cro. Jac, 


Grant. Paſch. 13 Car. between (f) Milfax and Baker. 1 Lev. 26, ad- (f \ + Keb.25; 
judged. RY 26. S. C. ad 
3. But the Lord by Wrong or Diſſeiſin cannot by ſuch Admittance judged. 
purge the Forfeiture, as to the rightful Lord. Paſch. 13 Car 2. 1 Lev. 


26. per Curiam. 


Copphold. 
CUhere and how to be ſued fo2 and recovered, 


I, S ſhall neither implead nor be impleaded for their Te— 
nements by Wric, but by Plaint entered in the Lord's Court. 
Lit. Sect. 76. Co Lit. 60. a. 

2. (a) And if upon ſuch Plaint an erroneous Judgment be given, (b) 62) 4 Co. 21. b. 
no Writ of Falſe Judgment lies in Reſpect of the Baſeneſs of the Eſtate, S. P. Moor 
being in the Eye of the Law but an Eſtate at Will; (c) but he ſhall 68 Pl. 185. 
have a Petition to (d) the Lord in Nature of a Writ of Falſe Judgment S. ©, er 


3 0 
and therein aſſign Errors, and have Remedy according to Law. Co. en 
Lit. 60. a: | may do 
Night ac⸗ 


co2ding to Conſcience, foz he hath Power as a Chencelloꝛ within his own Court. So Ow. 63. per 
Dyer. Dal. 70. S. P. per Dyer. 1 Rol. Abr. 539. Pl. 8. S. P. admitted, 600. Pl. 9. 4 Co. 30. b. 
Ia Coppholder ſurrenders to the Uſe of B. upon Truſt, that he ſhall hold the Land until he 
hath levied certain Poney, and that after he ſhall ſurrender to the Uſe of C. the Woney is levied, 
and B. required to make a Surrender to the Uſe of C. and refuſes, and C. erhibits his Will to the 
Tord of the Mano againſt B. who, upon hearing the Cauſe, decrees againſt B. that he hall ſur- 
render: Now if B. refuſes, the Loꝛd may ſeiſe, and admit C. to the Topyhold ; foz in ſuch C aſes 
be is Chancelloz in his own Court. » Leon 2. per totam Curiam. (b) F. N. B. 12. b. S P. 
(c) Oz ſuch Judgment may be reverſed by Bill in Chancery. Lan. 98. cited to have been decreed 
accozvingly, —— But Caſes in Parliament 67. a. a Bill in Chancery to compel the Lozd to receive a 
Petition foz reverfing a Common Recovery was diſmiſſed, and that Diſmiſſkon after confirmed in 
the Youſe of Lozds. (d) Where the King is Lozd, he may be relieved by Bill oz Petition to 
the King in the Exchequer-Chamber, 1 Rol. Abr. 539. Pl. 8, Lan. 98. 
6A 
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2.08 Copyhold. 


(e) Dther- 3. A (e) Leſſee of a Copyholder for one Year ſhall maintain an 
ways ofa Ejectment; for, inaſmuch as his Term is (f) warranted by Law, by 
G2antee fo: Force of the (g) general (h) Cuſtom of the Realm, it is Reaſon tha: 


1 bo if he be ejected, he ſhould have an Ejectione frme, which is a ſpeedy 
El. 956 2M Courſe for the Copy holder to obtain the Poſſeſſion of the Land aging 


Poph. 2 Leon, 2 Stranger. Trin. 30 El. between (1) Melwich and Luter. 4 Co. 26 ad. 
328. Cro. El. judged, 
225. 


5 
—But if the Lozd commits the Cuſtody of the Wody and Lands of an Infant, accozding to 
Cuſtom, till, &c. and the Committee is ejected, he may have an Ejectione Cuſtodiæ Cole and 
Walls, 1 Leon. 328. adjudged. Cro. El. 224, 225. adjudged, becauſe it was an 4c&ton upon th; 
Caſe, in Nature of an Ejectione Cuſtodie, and nut upon a Gꝛant by Copp, but upon a Gzant y 
the Common Law. (t) Though there were no Cuſtom, yet it ſhould be good againſt all but hin. 
that had rhe Freehold and Inheritance, as if Leflſee at Will at Tommon Law leaſes, &c. Co. 
El. 462, 676. Moor 569. Pl. 776. Ow. 18. Styl. 380. Het]. 127, — But pct vid. Cro. El. 395, 409 
Moor 50. PI. 150. 1 Brownl. 133. 2 Brownl. 40. (g) Het there may be a particular Cuſtom, that 
ſuch Leaſe ſhall determine by his Death. Lit. Rep. 233. Hut. 101, 102. Het]. 126, 127. (h) Eu; 
a Cuſtom foz a Topyholder to leaſe ko: Life is void. Godb. 171. (i) Cro El. 103. S. C. but as 
to S. P. it is ſaid, that nothing was ſpoke to it. — But foz this, vid. Cro. El. 483, 484, 535, 


2 7, 728. Moor 271, 272. Pl. 425. 539. Pl. 70g. 569. Pl. 776. 679. Pl. 927. 1 Leon. 16, 100. Cro. 
ar. 234. 


4. If the Wife of a Copyholder in Fee by Special Cuſtom recover: 
Dower by Plaint in the Court of the Manor, and 50 l. Damages, an 
Action of Debt will not lie at Common Law for the Damages. Trin. 
(k) Moor 37 Eliz. between (k) 8haw and Thompſon. 4 Co. 39. b. per Curiam. 


410, 411. 

S. C. by Thzce Judges againſt One; and at another Day it was held by Thzee Judges, that 
the Action lay, becauſe the Conrt-Baron could not award Execution fozſo great Damage, though 
they were well alleſled there. Cro. El. 426. S. C. adjornatur. 1 Rol. Abr. 600. Pl. 9. S. C. 


Coppholds. 


(a) That he | (a) Pleading. 

was ſeiſed 

88 1. L' Very Admittance, as well upon a Diſcent as Surrender, may be 
nem Manerii, pleaded as a Grant, to avoid the Inconvenience which would fol- 


does not ne- low if the Copyholder ſhould be forced in Pleading to ſhew the firit 
ceffarilyim- Grant; for that was either before the Time of Memory, and ſo not 


— pleadable, or within the Time of Memory, and then the Cuſtom fails. 

Bulf. 230. 4 C0. 22. b. i ; 
1 Rol. ew. 2. So he may alledge the Admittance of his Anceſtor as a Grant, 
311. 2 Vent. and ſhew the Diſcent to him, and that he entered, without ſhewing any 
I44- Admittance of himſelf. 4 Co. 22. b. 


(b) Without 3. But he cannot plead that his Father was (b ſeiſed in Fee at the 


— of Will of the Lord, by Copy of Court-Roll of ſuch a Manor, accor- 
e 


c ding to the Cuſtom of the Manor, and that he died ſciſed, and it de- 
Jac. 103. ads ſcended to him; for jn Truth his Intereſt, in Judgment of Law, is but 
Judged a particular Intereſt at Will. 4 Co. 22. b. 

naught uron 
a general Demurrer. Cro. Car. 190. per totam Curiam ; though the Son had there ſheveed, fiat 
after the TL 1\cent he was admitted; but by Thzee Judges tis but a Fault in Fozm; end the *(- 
ſue being taken upon a collateral Matter, and found fo2 the Plainfift, 'tis "eſp! by the Stott If 
J:ofails, — ut if A. pleads the Gzant of the Reverſion of a Copyhoto af er the Veath o: B. 
Tinent foz Lite, he need not ſhew the Beginning of the Eſtate of B. nd by v hom granted, fo2 
*tis not the Title of A. but Matter of Inducement only. Cio. Jac. 52. 2 Vent. 382, 


4 Doro- 


(e) So tali d. 
becauſe they 
deal pzinct- 
pally with 
— N 5 —— — c 
fizzy Crow 
; 4 loſt. 271. 
| | — Ko cer- 
Their Clection, tain Num⸗ 
Nr 
* . £0 wv am, 
1. (b) HEY ever were, and yet are elected in full County by , 771 79 
the Freeholders, by Force of the King's (c) Writ de (b) 4 laſt. 
Coronatore eligendo, for that both King and County have 271. S. P. 
a great Intereſt and Benefit in the due Execution of 42 F. N. B 
their Office. 2 Inſt. 174. 163. 


2. By the Statute of Weſtminſter 1. made 3 Edu, 1. cap. 10. it is en- 
acted, That ſufficient of the moſt wile and diſcreet (d) Knights ſhall be (d) In a4 
choſen in all Counties for Coroners. | 


cient Time, 


| none under 
this Degree were cholen; and by ſome the Wozd Chivalier was put into this Statute, that the 


Party choſe might have ſufficient; and it mult be ſo interpzeted accozding to Uſe and Experience. 
2 Inſt. 32. 176. 2 Leon, 160, 161. 


3. By 14 Edi, 3. cap. 8. Coroners ſhall have Lands in Fee in the ſame 
County, whereof to anſwer all People. 


4 By the Statute of 28 Edw. 3. cap. 6. Coroners ſhall be choſe in full 
County, of the moſt meet and lawful People, ſaving to the King and 
other Lords, which ought to make Coroners their Franchiles. 


Their Duty and (a) Authozitp. 0% Laber 


Cozoners 


muff all 
3 | | Join ; where 
2. D Y Magna Charta, cap. 17. no Sheriff, &. Coroner, or other as Judges, 
Bailiff ſhall (c) hold Pleas of the Crown. they may di⸗ 


; | vide. Hob. yo. 
2 Rol. Abr. 673. Pl. x. And vid. 3 Leon. 399. (b) When taken befoze a Coꝛoner of a particular 


Liberty, it ought to appear by what Authozity he is made. Cro. El. 193. (e) The Cozoner had 
the ſame Juthozity after as befoze this Ad, when a Man came to a violent and untimely Death, 
ſuper Viſum Corporis, &c. Abjurations and Dutlawzies, &c. Ippeais of Death by Bill, &c. and 
this Juthozity of the Cozoner ſolely to take an Indickment ſuper Viſum Corporis, and to take an 
Appeal, and enter it, and the Count, remam at this Day ; bnt he can p2oceed no farther either 
upon the Jhdictment 02 Appeal, but deliver him over to the Juſtices; and this is ſaved to them 
by the Statute of Weſtminſter 1. cap. 10. 2 Inſt. 32. 1 Part. 492. 


2. But by the Statute of Weſtminſter x. made 3 Edw. 1. cap. 10. it is en- 
ated, That (d) Coroners ſhall lawfully attach and preſent Pleas of che (d) So that 
Crown, and that Sheriffs ſhall have Counter-Rolls with the Coroners, the Cozoners 
as well of Appeals as of Inqueſts of Attachment, or of other Things to 3 
n d no 
that Office belonging. the Sheriff 
Sheriff is to have a Counter-Roll by Fozce of this Act. 2 Ia. 196. Et * * , 
* By the Statute de Officio Corona toris, made 4 Ed. 1. it is declared, 
He ſhall go to the Place where any be ſlain, ſuddenly dead, or wound 
ed, or where Houſes broken, or Treaſure ſaid to be found, and ſhall 
torthwith command Four of che next Towns, or Five cr Six, to appear 


6g 8 beſore 
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( Juten⸗ before him, and upon the Oath of (e) them ſhall enquire (f) where 


ded — (g) the Perſon was ſlain, in what Company, and who there, (h) who 
9 0 tas guilty of the Act or Force, and who preſent, of what Age ſoever, it 


ken, though they can ſpeak or have Diſcretion, &c. Vide the Statute at large, with 


it did not q the Duty of the Coroner therein ſer forth at large. 

appear to be | 

ſo by the Geturn of the Cozoner. 1 Sid. 204. Vid. Poph. 210. (f) May find ſuch a Nuſance 
as occaſions the Death of a Man, viz. that by Reaſon of the Bzeach of a Bzidge in the Town 
of A. he fell into the River, &c. and the + ſhall be amerced thereupon. Al. 51. But 
there, becauſe it was not found that the Town was bound to repair the 1Bzidge, the Inquiſition 
was qualh'd. —That they may enquire of all Circumſtances upon the Murder. Kelw. 69. b. 
(g) By 3 H. 7. cap. 1. tis declared, he ſhall enquire of the Burderers, Abettozs, and C onſenters, 
and who were pꝛeſent when the Murder was done, and their Names found, to inrolt and certi⸗ 
fp, &. ch) Ye map enquire of Pzocurers befoze, though in another County. Kelw. 67. b. 
— But cannot enquire of Acceſſozies after. Kelw. 67. b. Moor 29. Pl. 95. Dal. 32. 


= 


* 


(i) F̃dꝛ the 4. (i) 28 Edw. 1. cap 3. In Caſe of Death within the Verge, the 
Expoſition Coroner of the County (k) together with the King's Coroner, ſhall do 
of this It, his Office, &c. 


vide 2 Inf. 
549. (A) That one Man may be Cozoner of both, vid. 4. Co. 460. 3 Inf. 134. 2 Leon, 160. 


5. By 3 H. 7. cap. f. If one is ſlain in the Day, and the Murderer 
eſcapes, the Town where done ſhall be amerced, and the Coroner ſhall 
enquire thereof upon the View of the Body. : 

(1) 4 Tnf. 271. 6. ( By the ſame Act, the Coroners ſhall deliver their Inquiſitions 
before the Juſtices of the next Gaol- Delivery there, who ſhall proceed 
againſt the Murderers, if in Gaol, or elſe the ſame Juſtices ſhall certify 
che Inquiſitions into the King's- Bench. 

(m) 4 Inf. 7. (m) By 1 & 2 Ph. & Mar. cap. 13. A Coroner, upon an Inquiſiti- 

271, on before him of Murder or Manſlaughter, or as Acceſſory before, 
ſhall put in Writing the Effect of the Evidence given to the Jury before 
him, being material, and hath Power by Recognizance or Obligation 
to bind all ſuch as declare any Thing material, to the next Gavl-Deli- 
very in the County, City, &c. where the Trial ſhall be. 

8. As the Sheriff in his Turn may enquire of all Felonies by the Com- 
mon Law, ſaving of the Death of a Man; ſo the Coroner can enquire 

(o) Poph. of no Felony, but of the Death of a Man, (n) and that ſuper Viſum 

209. S.P. Corporis. 4 Inſt. 271. 


per Curiam. | 

But when a Pan dzowns himſelf, and his Body cannot be found, an Inquiſition may be taken 
befoze the Juſtices of Peace, ſo as to entitle the King to the Fozfeiture of his Goods. 3 Inſ. 55. 
Poph. 209. 1 Rol. Rep. 217, Et vid. 1 Vent. 182. 2 Levin. 141. —Where the Death map be p:e- 
ſented at the Aſſizes, and there traverſed. 2 Sid. 90. 101. 1 Vent. 351. 


* a * a. a ll. a rn k 


— 


@ Hume Inquiſition (a) befoze the Coꝛoner. 
g 02 as | | 
ner, (b) Traverſe thereof. 

&e. the Fi 


ling the In Fry > | 
quifition may 1. (c) WW Here it is found before the Coroner, ſuper Viſum Corporis, 
be ſtopp d, that a Man was Felo de ſe, the Executors or Adminiſtra- 


v2 the Party tors of the Deceaſe v it. 2 Inf. 56. 
ade may tors © ed cannot traverſe it. 3 Inf. 55 


have other, and what Remedy. 2 Sid. go. 101. 1 Mod. 82. 3 Mod. 80. 238. 1 Vent. 182, 352. 
— Where the Cozoner ſhall attend, and amend his Inquiſition. 1 Sid. 225. 259, (b) This 
Ilnnquiſition being final, che Toꝛoner ought to hear Counſel and Evidence on both Sides. 
2 Sid. 90. 101. (e) 2 Jon. 193. 8 P. per Curiam con. and ſaid, That my Lozd Hale had dc 
ciared his Opinion to ve fo. 2 Levin. 141. per Curiam, That as the Law was then taker, the 
Inquiſit ion was net traverfable: but Hale ſaid, That anciently the Inqueſt of the Cozoner was 
traverſavie, though a Fugem fecit found befoze him was not, 1 Vent. 278. per Curiam, ſo agreed. 
2 Levin. 152. S P. by There Judges con. 5 


1 2. Ocher- 


? 


— 


Coroners. 211 
£ Otherways if taken before Juſtices of Peace, or in the (d) Ring's 
Bench, as it MAY be where the Felony is committed in the County where (d) The 
c Chief Ju- 
that ſits. 3 In/. 55- ſtice is the 


Sovereign 
Lozoner of England. 4 Co 57. b. 2 Sid. 101. The Judges of this Court the Sovereign 
Coꝛoners. 4 Tod. 73 


Fees. 
CUhat Fees a Cozoner map take, 


I, (a) B. the Statute of Meſtminſter 1. made 3 Ed. cap. ro. A (3) By the 
Office. 


Coroner ſhall demand or cake nothing (b) for doing his 1 


none having 


3 any Office 
concerning the Jdminiſkration of Juſtice, could take any Fee oz Reward toz doing his Nffice, 


and therefoze this Statute was only in Affirmance of the Common Law. 2 Inf, 176, 209. 
(b) 4 Cozoner received 1d. of every Uiſne when they came befoze the Juſtices in Eyre, as be- 
longing to his Office, and this was held neither againſt the Common Law, noz this Statute, 
becauſe not taken foz doing his Dffice, but as a Right due to his Office, which might have a 
reaſonable Beginning, towards his Trouble, Attendance, and Charges, 2 lo. 176. 


2. (c) But by 3 H. 7. cap. 1. Upon an Inquiſition taken upon View (e 4 Inſ. 271. 
of the Body, the Coroner ſhall have 13 7. 4 d. of the Goods of the 
Murderer, and if he hath nothing of the Amerciament of the Town- 
ſhip for the Eſcape. 


2. (d) By 1 H. 7. cap. 8. He ſhall have nothing where taken upon (d) 4 Taf. 271. 
View of one ſlain by Miſadventure. 


(a) Coꝛoner. (a) But bes 
R | ing elected 
Foz what Cauſe he may be removed. 5 2 
ce deter⸗ 
1. HE King by (b) Writ may diſcharge a Coroner from his Of— _—_ Death 
fice, quia minus Idoneus, generally, or for (c) good Caules, of the King, 
which are not traverſable. 5 Rep. 58. b. 8 Rep. 41. b. 5 Inſ. 175. 
al. 15. 


1 Leon. 120. (b) F. N. B. 163 (c) What ſhall be good Cauſe, vid. F. N. B. 163. 8 Reg. 
41. b. 2 laſ. 32. | 
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ts) Arc fo 
called, be- 
ctuſe the a 
Members are 
made into a 


Body, and 


geber eo (A) BY what Means a Coporation may | 


take & grant, 


e =COIMMENCE, and by what Words and 
takte. Names, and by whom, & econtra. 


Lay, and Ec- 
cleſisſtical 

are either Re- I- 
gular, as Ab- 
bots, Priors, 


) (b) Corporations. 


1 ˙ O ˙¹ 0 


Co2pozation conſiſts ok one ſingle Perſon only, as the 
King, Biſhop, Parſon, &c. Co. 10. 29. b. a Pꝛebend, 


10. 31. b. 
- a 2. (c Ox (d) (e) aggregated of many, as Mano! 
* ll and Commonalty, Mean and Chapter, and theſe in the Civil 
Sec. Co. Lit. Law are called Univerſities oz Colleges. 10 Co. 29. b. 


250. 2. 


(e) Co. Lit. 250. a. S. P. (d) Of all Perſons capable, or of one Perſon capable, and the reſt inci. 
pable. Co. Lit. 2. a. — Such Corporation aggregate may be without a Head, as where the King 
granted gildam Mercatoziam. 10 Co. 30. b. (e) Such Corporations are not capable of a Protection 
p2ofectur* or moꝛatur', becauſe the Corporation it ſelf is inviſible, and reſteth only in Conſideration 
of Law. Co. Lit. 130. a. b. 2 Bulf. 233. — It hath not been known that a Corporation hath been 
bound in a Recognizance or Statute-Merchant. Moor 68. Pl. 182. per Dyer. — They cannot be 
efloined. Dal. 121. Pl. 154. — Or outlawed. 10 Co. 32. b. — Nor can do Homage or Fealty, be- 
cauſe they muſt be done in Perſon. Co. Lit. 66. b. 4 Co. 11. a. 10 Co. 32. b. — Whether they may 
be an Executor, vid. 1 Rol. Abr. 915. Pl. 1; — They cannot diſtrain in their own Perſons, but by 


their Bailiff, and therefore no Replevin lies againſt them by the Name of their Corporation. 
1 Brownl. 175. 


3. There are Four So2ts of Co2poz;ations by the Common Law, 
as the King, Co. 10. 29. b. 

4. Bp Authozitp of Parliament. ' 

5. By the King's Ghartcr, | | | 

6. Bp Preſcription, 


* 1 


(B) Who may make a Corporation. 


One but the King can (a) make a Cozpozation. Co. 10. 
only * 33. b. (b) 49 Ed. 3. 4. 49 Afl. 8. 
grant Li- 


cence to found a Spiritual Corporation. awdzy's Caſe, 5 Co. 26. a. (b) Br. Preſcription 1 2. S. C. 


2. The King may give Power to a common Perſon to name the 
Perſons, and the Name of the Co2pozation; and when he hath 
done ſo, this Cozpozation is not ſaid to be made by the common 
Perſon, bur by tge King. Co. 10. 33. b. 
(0 1 Sid 3. (the Mapoz and Commonaltp of London peſcribe to 
291. like male, another Cozpozation in the City, and their Cuſtoms are 
Poiot dubi- Coufirmed, pet it is not good without the King's Charter. 


tatur. (d) 49 Ed. 3. 4. (e) 49 Aſſ. 8. 
(d) Br. Pre- 


ſcription 12. S. C. Pr. Corporation 45. S. C. (e) Moor 584 S. C. cited. 


(a) The King 1- 


4. The 


———— — — — — — 


"Corporations. g 


— _——— K 8 ST a —— —— 
Py, * — —̃ 


— > 
. — 


"he Pope COUY NOT Have WHNGES Or Incorporated 6 College che. 
bete, but it ought to have been done by the King himſelf. 4 Co. 197. b. 


(C) Of what Perſons a Corporation 
may be made, 


Y NE Cozpozation may be made out of another Cozpoꝛa- 
: tion. Co. 10. Bridewel 31. b. . . 

2. The King may grant to the Commonalty of P. that they ſhall be 
incorporated by the Name of Mayor, Cc and that they may chuſe a 
Mayor, Ce. and this is a good Corporation, though the Election of a 
Mayor is in Futuro; for there is a Diverſity between a Power, Liberty, 
Franchiſe, or other Thing newly created, which may take Effect in 
Futuro, and an Eſtate or Intereſt which none can take without a preſent 
Capacity. 10 Co. 27. b. 31. 4. b. 0 


„ —— 
— — AO ——ẽẽ — —ẽö.ñ — — — 
* 1 F 


(D) Of what (a) Place. (+) 2 Brownl, 


244- 


1. T Here ought to be a Place of Co2pozation. Co. 10. 29 b 123. 
2. There ought to be a Place ſuppoſed in England; and 

if there be not any ſuch Place in England, pet it is good, as of Je- 

ruſalem, tn England. Co. 19. 32. b, | 


* 


* — AY * * * 


(E) Of what Name. 
i, T Here ought 8 be a Name by which it ought to be inco2- 
bzated. Co. 10. 29. b. | | 
2 Co2p is as the (a) Name of Bap- (>) 2 laſt. 


2. The Name of the Co2pozation 
tilm, Co. 10. 28, b. 123. 21 E. 4. 56. b. 666. 
3- The King may ineszpozate a Town by a Name, and after 
by another Name, * and then they ſhall uſe their Name atco ding Fol. 513. 
to the Second Co2po2ation, and (b) pet thep ſhall continue the (c) sp 
Poſſeſions thep had befoze by the other Name. (d) 21 Edw. 4. 59 %, 


to che Corpo- 
ration re- 


mains, though their Name is changed by a new Charter. 3 Ley. 238. (e) And all other if 
and Privileges. 4 Co. 87, b. (a) Pilz Grant 30. S. C. ( | Franchiſes 


4. A Corporation may be incorporated by one Name, and Power 
given them to ſue and purchaſe Lands by another Name. Trin. 8 Car. 
between the (e) College of Phyſicians and Butler, 1 Fon. 261, 262. per (e) Lit. Rep. 
Curiam reſolved. 168, 212, 


7 . C. 
Cro. Car, 256. S. C. but by theſe Books the ſame Point dees not fo clearly appears 


H h h (F) By 


— 8 
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214 Corporations. 


en. F) By (a) (b) what Words. 
Men of ſuch 


a Town a 


- I, Heſe Wozds, incorporo, fundo, erigo, &c. are not of Ne- 
1 roncgy 1 temty ts be uſed i making a C92pozation, but Wald 
ec. 2 Rol. equivalent are ſufficicnt. Co. 10. 30. 
Abt. 197. . 


Pl. r, 2. Vid. (b) Where the Biſhop of D. having Jura Kegalia, confirmed the Orders made by 
the Lockſmiths in D. this made them not a Corporation. Styl. 198. 


2. Of ancient Time the Inhabitants of a Town were tnco;ps 
rated when the King granted to them to have Guildam Mercaco. 
riam. Reg. 219. Co. 1c. 30. SEA | 

3. The King gave Licence to Ramſy to grant a ficnt culdam Ca. 
(e) 1 know Pellano: This made a Cozpozation. 2 H. 7. (c) R. 155. 2H. . 11, 
not what is Co. 10. 28. f 3 
intended by ß | zug fi; un 
this, unlefs it be Rot. 155. 'tis Fol. 13. which vid. Fitz. Grant 36. Br. Patent 44. b. 


4. Jf the King grants Lands to the Men oz Inhabitants of D. 
hi Heredibus & Succeſſoribus ſuis, rend2ing a ient; (d) fo2 any Thing 
- M touching (e) theſe Lands (k) this is a Cozpozation, but not to 
Capacity to other Purpoſes. 21 Ed. 4. 56. 7 E. 4. 30. (g) 2 H. 7. 13. 
ke, but not 15 
2 grant the Lands to another. Cro. Eliz. 35. adjudged. (e) Where a Charter made to Aliens may 
incorporate them, quoad the King, and not quoad others. 1 Rol. Rep 1. 296, (f) Bur if the 


King releaſes the Rent, the Corporation is ipſ0 facto diflolved. Dyer. 100. Pl. 70. (g) Fitz. Grant 36. 
S. C. Br. Patent 44. b. 


(b) Co. Lit 5- (h) But ik the King grants Land Hominibus oz Inhabitanti. 
3.2 $.P, bus de D. if then be not incozpozated befoze, the Gzaut is void, 
— Bur by the ik no Rent be reſerved to the King, 21 Ed. 4 56. 


Foreſt- Law, 


a Grant of Privilege within a Foreſt to all the Inhabitants, being Freeholders within this Foreſt, is 
good. 4 Inſ. 297. 


6. But if the Ring grants Hominibus de Iſlington to be diſchar- 
gedof Toll; this is a good Co2pozation to this Intent, but not 
to purchaſe. 21 Ed. 4. 59. (R. this is Matter of Diſcharge.) 

7. Ik the King gives Lands to the Inhabitants of Iſlington, 
and their Succeſſo2s ; if thep were not incozpozated befoze, this 
is a void Gzant, koz the Ring is deceived, 7 E. 4. 30. 

8. By a Special Act of Parliament it was enacted, that there may be 
built one meet Houſe, &. that the ſame may be called, &. and the 
Lord, &c. may be Governors, &. and the ſaid Governors, &c. ſhall for 
ever hereafter be incorporated, &c. 10 Co. 23. a. b. 24. b. 25. a. it was 


reſolved, 'That no Hoſpital was incorporated by this AR, becauſe all 


the Words are de Futuro. | 
9. King John granted Burgenſibus de Yarmouth, that they ſhould be in- 
corporated, & tenere Placita coram Ballivis, &c. being an old Grant, it 
was held good, without naming their Succeſſors. Hill. 7 Fac the Bo- 
rough of Yarmouth's Caſe, 2 Brownl. 292. per Curiam; but becauſe in Plead- 
ing it was not averred there were Bailiffs there, adjornatur: And Coke 
ſaid, he had ſeen many old Grants to the Citizens of ſuch a Town. 


(G) What 
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(G) What Thing ſhall be incident to 
a Corporation without Special Grant 
or Preſcription. 


1. Den a Cozpozation is duly created, all other Jneidents 
are tacitin annexed. Co. 10. 30. b. P. :1 Ja. B. R. St. Sa- 

viour's Caſe reſolved. * | 9 

2. As if the King makes a general Coꝛpozation bp a certain 

Name, without any Woz2ds of Licence co purchaſe Lands, oz 

implead oz be impleaded, pet the Co2pozation map purchaſe, 

plead, oz be impleaded well enough, fo2 that bp the making of 

the Coꝛpoꝛation, all thoſe (a) neceſſary Jncidents are included. (a) And if 

P. 11 Jac. Scaccario, St. Saviour's Caſe, reſolved per Curiam. Co. 10. dhe x. «lid 

30. b, Hobart's Reports (b) 285. 


corporates, 


| 2 3 5 . 0 &c. and that 
they ſhall not alien their Poſſeſſions, &c. this teſtifies the Deſire of the King, but deprives not them 


of the Power of Alienation, which is incident. 10 Co. 30. b. (b) Hob. Fol. 211. S. C. & S. P. 
per Hobart. 


3. But bp ſpecial Wozds the King map make a limited Co2- 
pozation, oz a Coꝛpozation fo? a ſpectal Purpoſe; as if tue Ring 
grants probis Hominibus de Iſlington, & Succeſſoribus ſuis, rendzing 
a Kent, this is a Cozpozation to render the Kent to the King, 


and not otherwiſe. P. 11 Ja. (c) Scaccario, St. Saviour's Caſe, per (e) Lan 2t, 
22 2 


Curiam reſolved. 


8. C 
And by 


Cad, Chief Baron, ſuch Leaſe ſhall not make a Corporation where the King conceives there is nd 


Corpora 


on before; but the King ſhall rather be ſaid co be deceived ; and he took a Difference where 


there is a reputed Corporation in Being and not; and the Barons directed the Jury accordingly, vide. 


4. Ik the King creates a Co2pozation, and does not give any 
erpzeſs Power in the Letters Patents to make Laws, (d) pet 
this Power is incident to the Co2pozation, and included in their 

nco2pozation ; but theſe Laws ought always to be ſubject to the 

aws of the Kealm, as ſubozdinate thereto; fo2 a Badp Politick 
cannot be governed without Laws. Hobarr's Reports (e) 285. 


ment, but not of the Eſſence of a Corporation : Et vid. Moor 584. (e) Hob. Fol. 211. 
pet Yobart, | 


5. Jf the King creates a Copozation of a Mapoꝛ and 8 (f) Al- 
dermen, with a Clauſe in the Patent, quod ſuper Mortem vel Re- 
motionem alicujus Aldermanni, liceat majori, & cæteris Aldermannis in- 
fra octo dies proxime poſt Mortem vel Remotionem, &c. to ele ano⸗ 
ther Alderman inte his Place, &c. Tho? no Elegion be within 
Eight Daps after the Death of an Alderman, pet thep map 
elect an Alderman at any Time after, (g) fo2 they have Power to 


(d) Bur per 
10 Co. 31. to 
make Odi- 
nances is ne- 
ccellary for 
good Order 
and Govern- 


S. C. & S. P. 


(f) For the 

Original and 

Sigoification 

” the Word, 
d. 4 In 7 5. 

Lat. 23 1 

— 


Fol. 514. 
— 


eleg another, as incident to the Cozpozation created; fo; ancient (e) Caſes in 
Cozyozations have no ſuch Clauſe, giving Power to elett; and Parliament 


wer incident tothe Cozpozation. P. 3 Car. B. R. In the Caſe between 

icks and the Town of Lanceſton in Cornwal, reſolved per Curiam, 
ſeilicet, Richardſon and Croke, no other of the Judges being there, 
aud a Mrit gtanted accozdingly to cled another Alderman. 

6. Ik a Cozpozation be created of a Mapoz and 8 Aldermen; 
with a Clauſe in the Patent, That if anp of the Aldermen die, 
0 Loney, that it ſhall be lawful fo2 the Mapoz and the reſt 
val, to elect another in his Plate: Though it is not 1 5 

3 | Tar 


lv rmen, within Eight Days aftcr the Death oz ffeomo- 


This affirmative Power does not take away the implicative Po- ** 
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that they 02 (h) the greater Number of them, map clea., yet 
2 the gr-ater Number map clea, P. 8 Car. B. R. between Hicks 
ance entered and the Bozongh of Lanceſton, admitted per Curiam, 


ad. 4 ML. AA. 44 


of the major Part. 2 Brownl. 100, 


7. And in the ſaid Caſe, if the Mapoꝛ, at the Time of the 
Death of an Alderman, be abſent from London till aftcr the 
Eight Daps, and the Aldermen, within the ego Maps, come 
to the Deputy, and require him to make an Aſſembly of them 
to elet another within the Eight Daps, and he refuſes, and 
thereupon the greater Part of the Aldermen aſſemble thcmſelveg 
without the apo! oz his Deputy, and elect an Alderman, this 
is a void Eleaion, fo: the Mayo? ought to be p2eſent at it by the 
Woꝛds of the G2ant. P. 8 Car. B. R. between Hicks and the 

Bo:ough of Lanceſton, per Curiam. | 
8. If the Church-wardens of 4 are incorporated by the King's Let. 
ters Patents, in which there is a Clauſe, That the Pariſhioners, or the 
greater Number of them, may yearly elect Two Church-wardens, and 
that they and their Succeſſors ſhall be a Corporation capable to take, 
(i) But ec. and after the (i) Biſhop of the Dioceſe, in regard of the great 
828 Number of Inhabitants, makes an Order, That the Pariſhioners ſhall 
a By-Law appoint a certain Number of the Pariſh to be called Veſtry-men, which 
may be limi- Veſtry-men from Time to Time ſhall elect the Church-wardens for and 
ted to a ſelet in the Name of the whole Pariſh, and the Church- wardens are elected 
— ſo for a long Time, and after B. and C. at the uſual Day and Place, are 
3 „ I elected Church-wardens by the Veſtry-men : This is a good Election, 
Ind fo2 this, and they are capable of purchaſing Lands; for by Intendment all the 
vid. 3 Bulf Pariſhioners had Notice of the Election, and might have appeared and 
71. oppoſed it: And it would be hard if the Election by thoſe that were 
| preſent had not been good. Paſch. 4 fac. Lay. 21. ruled accordingly 


upon a Tryal at Bar: But it was agreed, That the Order made by the 
Biſhop was of no Effect. | 


— * 


(H) Who ſhall be ſaid the Founder. 


1 HE that gave the Firſt Poſeſſions to the Co2pozation is the 
(a) Br. Coro. Founder. Co. 10. Hoſpital 33. b. (a) 38 Aſſ. 22. 5o Aſſ. 6. 
oy my C. 2. Ik the King hath a Chapel, and gives Poſſclions to it, 
S ne pp which he is the Founder thercof: Though the Seculars are 
M66; after tranſlated into cgulars, pet the King ſhall be rhe Founder 
b) Br. Coro- thereof, becauic he gave the Firſt Poſſeſions. (b) 38 Aſſ. 22. 
1 1 C. z. It the Ming and a common Perſon give Pöſſemons to a 
S. cke Corpozation at one and the ſame Time, the King ſhall be the 
Founder onlp bp his Pꝛerogative. 50 Aſſ. 6. per Kniver, 


4 (D) What 


Corporations. 
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_ 
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N 
— 
2 
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(1) What Thing (a) (b) diſſolves the (2) If Lands 

Corporation. 8 

which is 2 fl 

1. IF a Cozpozation be made of Co⸗bꝛethzen and Siſters, and folved, the 1 
after all the Siſters arc dead, all Grants and Aas made Donor ſhall '1 

by the Co-bzcth2en after are void; koz when the Siſters are dead, bee the 


this is not any perfect Cozpozation. M. 37 El. B. R. in the Caſe Lands again. 


between Serjeant Lovelace and Manwood, it is there cited to 3 | 1 


be ſo. vid. 1 Rol. 


Abr. 816. 1 
pl. 3, 4 (b) If the Maſter and Wardens of the Company of Woodmongers enter into Bond thus, 


viz Noverint, &c. Magiſtrum # Guardianos, &c. teneri, &c. and the Common Seal is put there- 
to, and it is ſigned as uſual by the Principal of the Company, and the Corporation is diſſolved after, 
yet they ſhall not be charged in their natural Capacity. 1 Lev. 237. adjudged, though endorſed, Si- 


Nat, & deliberat' in Pꝛelentia, #c, Where a Corporation granted an Annuity, and was after diſ- | oy 
olved, vid, Ow. 73. 2 And. 107. vp 


— 
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2. Ik the King makes a Co2po:ation, conſiſting of Twelve 
Men, to continue alwaps in Succeſſion, and when anp of them, 
die, the others map chule another in his Place: (c) At Thee oz (©) "I Co. 
Four of them die, (d) pet all Acts done by the reſt ſhall be ſum⸗ 37 


cient, fo2 this is not like to the afozeſaid Caſe, M. 37 El. B. R. (0 Body Þ 


5 the Body Po- 
per Curiam. litick want- 


. | - | | | eth its Head, 
nothing can be done during the Vacation, as in Caſe of a Dean and Chapter, Mayor and Commonalty, 


when there is no Dean or Mayor. Co. Lit. 264. b. 265. a. Et vid. Moor 52. Dal. 55. —Therefore 
the Maſter of a College cannot deviſe Lands to the Houſe of which he is Head. Dal. 31. 4 Leon: 223. 


3. If a Prior and Covent, concurrentibus his que in Fure requiruntur, are 
tranſlated to an Abbot and Covent, or to a Dean and Chaprer, though the 
(e) Name is changed, yet the Body is not diſſolved. Co. Lit. 102. b. (e) Where 


the Debt to 
a Cozpozation remains, though their Name is changed by a new Charter, 3 Lev. 238. And vid. 
Ow. 73. 2 And. 107. | 


| 4. Though a Dean and Chapter had ſurrendred (f) all their Poſſeſ- (f) But 

ſions to the King, yet their Corporation continued, and they remained there cannct 
the Chapter of the Biſhop, to aſſiſt him in Spiritual Matters, &c. for all 2 8 
their Poſſeſſions were from the Biſhop ; and a Prebend, though he hath Chapel , 
no Poſſeſſions, hath Stallum in Choro, & Vocem in Capitulo. 3 Co. 75, b. when the 


| ; Chapel end i 
all the Polleſſions thereof are aliened, 3 Co. 75. a. 10 Co. 32. a. b. foz there cannot be a Guar⸗ | 


| ; dian of nothing. 


| 
he 3 — : | 
(s) Where if "1 


(K) What (a) Things a Coporation kde Thing is | 


done, it muſt 


may do (b) without Deed. be intended 


| 
| 
by Deed. 1 
Cro, Jac. 417. _=—_ 
| 


* Pres 


1. A Co2pozation aggregate cannot without Deed command 7, 0d. 365. 


their Bailiff ta enter into certain Lands of their Leaſe w Fidler, 
fo2 Nears foz a Condition bzoke, ko; (c) ſuch Command without Parſon, &c: 


or other ſole 
Body Politick; might have been enfeoſf d without Deed ; but a Gift to a Dean and Chapter, or other 
Corporation aggregate, muſt have been by Deed, Co. Lit. 94. b. (c) A Corporation may employ 
one in ordinary Services without Deed, as a Butler, Cook, &c. but not to appear for them in in Af. 
iſe, or to do any other Act which concerns their [ntereſt or Title. 1 Vent. 47, 48. 1 Mod. 18. And for 
this, vid. Cro Car.1 70. 2 Saund. 3056. Raym. 194,—A Man may avow the taking Cattle Damage-Feſanr 
1s Bailiff to a Corporation aggregate, without having any Precept in Writing. Wanbp and Long, 
Lev. 107, adjudged. —Upon a Grant of ſo many Acres in fuch a Waſlts to a Corporation, how 
they ſhall make their EleQion, vid. 1 Leon. 30. - They cannot attorn without Deed. 6 Co. 38, b. 


Iii Decd 
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(d) Cro. El. Deed is void. P. 43 El. B. R. between (d) Dumper and Sims 
815, 816. adjudged. 
S. C. adjud- 


ged. 4 Co. 119 b. S. C. but S. P. does not appear. 2 Rol. Abt. 699. Pl. 11. S. C. Et vid. Cro J:: 
411. Cro. Car. 169. 


2. If the Sheriff makes a Warrant to a Corporation that hath Return 
of Writs, to arreſt a Man, they may by Patrol make a Bailiff to execute 
8  Paſch, 41 Eliz. Vaviſor's Cale. Moor 552. Pl. 744. agreed per totam 
uUHriam. 
3. If a Leaſe for Years be made to a Corporation aggregate of many, 
they cannot make an actual Surrender thereof but by Deed under their 
Seal. Trin. 11 Fac. 10 Co. 68. per Curiam adjudged. 
4. But if they accept a new Leaſe thereof, this is a Surrender in Law 
of their firſt Leaſe. 11 Fac. 10 Co. 68. b. | 
5 If che Church-wardens of S. are incorporated, &c. and the King 
leaſes, &c. to them for 21 Years, and in Conſideration of a Surrender 
thereof, leaſes to them for 50 Years ; they may with their own Hands, 
(e) A Dean and without Writing, (e) deliver the firſt Letters Patents into Chanc.ry 
and Chapter to be cancelled. Trin. 11 Fac. 10 Co. 68. per Curiam. 
in their 
Chapter-{ouſe acknowledged a Deed of Gzant of their Lands fo the King, without making an 
Attozney. Moor 676. PI 920. held clearly by Egerron, Lozd Keeper, that it might be done, as 


— ag to put their Common Seal to a Deed without Attozney: But vid. 1 Leon. 184. 1 Rol. 
ep. 82. 


— 


"5.25. (L) What Things ſhall go in Succeſſion. 


(a) But a ſole x, (a) Egularlp, (b) no Chattel ſhall go in SucceMon, in 


Corporation 5 1 
by Cuficm Caſe of a ſole Cozpozation. Co. Lit. 46. b. Coke 4. 


may be ena- 
bled by the : | 
ſame Cuſtom to take » Chattel in Succeſſion. 4 Co, 65. Cro. El. 464, 682. (b) Hob. 64. S. P. Dyer 
48. Pl. 15. Co. Lit. 9. a. 


Fulwood 65. 


(e) Co. Lit. 2. (©) Jf a (d) Leaſe ko; Years be made to a Biſhop and his 
46. b. Succeſſozs, and the Biſhop dies, this ſhall not go to his Succel⸗ 
(d) The Or- (02s, but to his Erecuto!s. Co. Lit. 46. b. 


naments of 


the Chapel of the Predeceſſor belong to the ſucceeding Biſhop, and are meerly in Sueceſſion; though 
other Chattels in Caſe of a ſole Corporation belong to the Executors of the Deceaſed, and go not in 


Succeſſion. 12 Co. 105. —So the ancient Jewels of the Crown ſhall go to the Succeſſor, and are not 


deviſable by Teſtament, Co. Lit. 18. b. — But may be diſpoſed of by Patent. Cro. Car. 344. 


(f) Where 3- Ik a (f) Maſter of an Douſe that hath a Covent and 
the Succeſſor Common Seal recovers in an Annuity, and after Arrearages 
of an Abbot intur, and after he dies, the Succeſſoz⸗Maſter ſhall have the Ar- 


- apo rearages, and not the Erecuro2 of the P2edeceſſo2, becauſe the 


a Wricof Pzedeceſſo2 could not make a Teſtament. (g) 19 H. 6. 44. b. ad- 
Entry, tho* judged. 


*tis other» 


ways in Caſe of a Biſhop, and other ſole Secular Bodies Politick. 2 Inſt. 286. (g) Br. Corpora. 
tion 25. S. C. Br. Arrearages 6. S. C. 


4. But if a Parſon recovers an Annuitp, and after Arrear- 
ages incur, and after the Parſon dies, the Executoz of the Par- 
ſon ſhall have the Arrearages, and not the Succeſſo2, becauſe hs 

(h) Br. Ar- could make a Teſtament. (h) 19 H. 6. 44. b. 


rearages 6. 
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5. The Patent confirmed by Ac of Parliament is, That Offen- 


ders in p2actiſing Phyſick in London, without Admiſſion by the 
College of Phyſicians, ſhall fozfeit 5 J. foz every Month, unum 
Dimidium Regi, & alterum Dimidium dicto Preſidenti & Collegio : 


f the Pꝛeſident ok the College recovers in Debt againſt an Of- 


fender, and dies, the Succeſſo2 ſhall have a Scire Facias to erecute 
it, and not the Executoz, fo2 the Pꝛedeceſſoz recovered it as due 
to him and the College. P. 5 Ja. B. R. between (f) Atkins and () co. Jae, 
Gardiner, adjudged. 159. S. C. ad- 


i judged. Noy 
121. S. C. adjudged. 1 Brownl. 93. S. C. no judgment 


W * 


(a) Pleader. <a 
Villa de B. 
IN Pleading a Leaſe by a Dean and Chapter (b) the Name of the fue is wel 
; Dean (c) muſt be ſhewed. Co. Lit. 3. a. (99.0 933 
it had been 


moze pzoper to have ſaid, That the Mayoz, Burgeſſes, &c. oz the Jnhabitants, &c. were in⸗ 
cozpoꝛated, &c. Noy 54. Et vid. 2 Browal. 292. In Debt by the Wardens, &c. fo2 the Fozfei- 
ture upon a By-Law, they need not ſhew how they were incozpozated, foz that their Name argues 
a Cozpozation. Hob. 211. (b) And what Eſtate they had. Lat. 14. 121. (e) But vid. 1 Leon. 307. 


2. If a Writ of Right is brought by the (d) Warden and College of (d) But if a 
All-Souls, for Lands, & c. quod clamant eſſe us & Hereditatem ſuam ; this Parſon 


is well enough, though tis not ſaid Jure Collegii, for they have no other — 1 4 


Capacity. Paſch. 33 Eliz. (e) the Warden of All Souls and Tamworth, he muſt lap, 
Cro. El. 232. adjudged. Jure Eccle. 

2 liz, foꝝ that 
he hath Two Capacities. Secus of an Abbot, Dean and Chapter, &c. 1 Leon. 153. per Ander- 
ſon. —D0 in Caſe of a Biſhop it muſt be ſhew'd Quo Jure, &c. Davenant and the Biſhop of Saliſ. 
bury, 2 Lev. 68. 1 Vent. 223. —Wthere it cannot be alledged that a Man was ſeiſed Jure Presbyte- 
ratus, but ought to be Jure Cantariz, vid. Cro. Car. 215. —Jf a Dean and Chapter, being Pars 
ſons imperſonee of the Church of D. demand the whole Church, 8&c. they ſhall ſay they wrre 
ſeifed in Jure Ecclefiz Cathedralis ; but if they claim Part of the Glebe only, they ſhall ſay they 
were leiſed Jure Eccleſiz de D. Pl. Com. 503. b. (e) 1 Leon. 153. S. C. adjudged. 1 And. 272. 
$. C. adjudged. Et vid. Lat. 14. 127. | 
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Fol. 516. 


(a) By 16 
Car. 1. cap. 
15. in all 
Caſes where 
by Law the 
Plaintiff or 
Defendant 
hath Coſts, 
they ſhall in 


Courts have 
the like Coſts. 


(a) Coſts. 


Mm 


(A) To whom Colts ſhall be given. 


— the Plaintiffs, and the Jurp aſſeſs Damages, 
ultra Miſas 


the Stannary- I. 12555 and Feme join in an Action, and a Yerdic is 


(a) But now 
vid. 8 & 9 
Will. cap. 10. 


(b) 1 Rol. 
Ab. 575. Pl. 
24. 8. 
which vide, 
and the Notes 
there. 

(c) Cap. 6. 
d) In the 
Original it is 
pur ceo que 
eſt un Debt 
poꝛt. 

(e) Co. Eatr, 


(f) Kelw. 
209. a. S. C. 
N. Bendl. 80. 
Pl. 125. S8. C. 


& Cuſtagia per ipſum, (who is the Baron) circa 

Sectam ſuam expoſita to ſo much, & pro Miſis & Cuſtagiis illis 
to ſo much, and thereupon Judgment is given, that the Baron 
and Feme ſhall recover the Coſts and Damages : Though it is 
found, that the Baron onlp expended and digburſed the Money 
fo2 the Coſts of the Suit, inaſmuch ag the Feme had nothing, 
pet the Judgment is good, that the Baron and Feme ſhall reco- 
ver the Coſts; fo2 there cannot be one Judgment fo2 the Coſts, 
and another fo2 the Damages. M. 9 Car. B. R. between Crufee 


and Berry, adjudged in a Writ of Erroz. Intratur T. 9 Car, 
Rot. 1163. 


(B) In what Actions. 


12 a (a) Prohibition, if Iſſue be joined between others, 
whether the Defendant hath p2oſecuted in the Court Chzi⸗ 
ſtian after the Pꝛohibition granted, and it is found againſt rhe 
Defendant, the Plaintiff ſhall have his Coſts, as Well as where 
the Defendant is found guilty in an Attachment upon a P2ohi- 
bition. Mich. 15 Car. B. R. between (b) Facey and Lauge, adjudg⸗ 
ed, and then vouched Trin 7 Car. B. where it was fo reſolved 
per Curiam, upon a View of ſeveral ancient Pꝛecedents. 

2. In an Action upon the Statute of (c) 21 H. 8. fo2 taking a 
Wo2tuarp againſt the Statute, the Plaintiff ſhall have ſome 
Coſts, though it is on a Penal Law, (d) becaule it is bought 
fo: a Debt. (e) New Entries 164. contra, Mich. 12 Jac. B. Smith's 
Cale, per Curiam. | | | 

3. If Coſts are awarded to the Defendant in a Prohibition by 
the Statute of 2 Ed. 6. upon a Conſultation granted, and the 
Party to whom thep,are awarded bzings Debt koz them, he ſhall 
have his Coſts in this Suit. Mich. 22 Jac. B. R. between Coc- 
keram and Davis, dubitatur ; but H. 22 Jac. B. R. it was adjudged 
per Curiam, that he ſhall have Coſts, becauſe this is a new Suit 
and Judgment, 

4. Jn an Action of Debt upon the Statute of x & 2 Ph. & Ma. 
cap. 12. of Diſtreſſes upon the B2anch of the Statute, bp which 
the 5 l. and triple Damages are given to the Party grieved, fo 
dziving a Diſtreſs out of the Hundzed, no Coſts are to be given 
by the Law, becauſe the Statute by Intendment gives triple 
. bag in lieu of the whole. (f) D. 2 Eliz. 177. 32. Co. Magna 

ar. 289. 


o 


3 | 
5 5. But 


Colts. 


But upon the Bzanch of this Statute of & 2 Ph. & Ma. 

by which it is enacted, That if anp one takes moze than 4 d. fo} 

impounding a Diſtrels, he ſhall fozfeit 5 1. to the Partp grieved, 

over and beſides the Sum taken ultra 4 d. if an Action of Debt 

be brought by the Partp grieved fo? the 5 l. to2 that the Defen- 

dant took 6 |. ultra the 4 d. koz rhe impounding a Diſtreſs, and 

the Defendant pleads nil deber, and it 18 found againſt him, the AL, | 
\urp ought to give“ Coſts; (g) fo2 here this is a certain Debt Fol. 517. . 

bekoze the Action bzought, though it be by a Penal Law, and II [| 

Coſts ſhall be given fo2 the Delap in Mon papment of the Monep (8) Aden "i 

at the Keturn of the Summons, as he might have paid it, and b, Informer, 1 

been diſcharged ok the Coſts ; fo? this is not like to the firſt &c. for 5 1. 

Banch of this Statute, where triple Damages are given, noz upon 321 Eliz. Fo 

to other penal Starntes, Where the Damages oz Debt are uncer- ſer ſelliag an | 

tain, as upon the 2d of Edw. 6. till Uctoverp. Mich. 15 Car. B. R. 

between (h) North and Muſgrave, in a CUrit of Erro2 upon a 

Judgment in Banco, where Coſts given upon Advice, adjudged 

per Curiam, and the firſt Judgment armed. Intratur Tr. 15. Rot. 

9-5. New Entries 163. upon the Statute of 13 Eliz. cap. 5. of Fo2ge- 

rp of falſe Deeds. New Entries 164. upon the Statute of 21 H. 8. 


| 

\ 
Horſe wich. 
out Tolling, 1 
& c. vid. 1 
3 Levin. 374. 
(h) Cro. Car. 9 
559, 560. 
S. C. adjud. 
ged. March, 
$6, 8. . 
ö adjoznatur. 
1 Jon. 447. S. C. adjudged, 


*5. Jn an Action upon the Statute of 2 H. 4. cap. 7. fo2 ſuing (*) In the 
bekoze the Admiral fo2 a Thing done upon the Land, in which Origins! rhis 


cap. 6. of Moztuaries, Coſts given. 


Caſe the Statute gives to the Plaintiff double Damages, with- 
our ſpeaking of any Coſts, net he ſhall recover as wcll double 
Coſts as double Damages, Co. 10. Bilford 116. D. 4, 5 Ma. 159. 


is 5, as here, 
and therefore 
miſptiated 
there, 


6. And in the ſaid Action upon 2 II. 4. the Juro2s map aſſels 
the Damages and Coſts entirely, if they will, foz Damages in⸗ 
clude all. Co. 10. Bil ford 116. 

7, But it ſeems upon the Statute of 2 H. 4. no Coſts ſhall be 
given de Incremento bp the Court, but onlp the Coſts given by 
the Jury ſhall be double, and nothing de Incremento. Hill. 16 
Car. B. C between Trelawny and Babbe, ſo done upon Advice. 
[ntratur P. 16 Car. Rot. 137. 

8. But Walter Hoddeſdon ſaid, there were ſome (i) Pꝛetedents (i) Aid. un- 
that the Coſts given bp the Jury ſhould be doubled, and alſo the der chis Ticle 
Colts given de lacremento; but it ſcemed to him the other Wap, the Diviſion | 
ſcilicer, to double the Coſts given bp the Jury only, without ann Peine and 9 
Jucreaſe by the Court, to be the (ure and ſafe Way, 7 os ” Be if 
9. At the Common Law, Coſts of Suit were not recovered in Plea vid 3 Lev. 1 

real, perſonal, or-mix'd. 2 Inſ. 288. On 352. 1% 

10. But by the Statute of Glouceſter, made 6 E. r. cap. 1. by which, 14 
in an Aſſiſe, &c. Damages upon the Inſufficiency of the Diſſeiſor are | 
given againſt him that is found Tenant, - and Damages are given in | 
a Writ of Mort d' Anceſtor, Aiel, &c. reciting, That whereas before that 1 
Time, Damages were not taxed but to the Value of the Iſſues of the 
Land, it is provided the Demandant may recover againſt the Tenant 
the (k) Coſts (I) of his Writ, together with his Damage; and that 


this Act ſnould hold Place (m) in all Caſes where the Party is to reco- 
ver Damages. 


2 * 


4 L 


(k) This er- | 
tends to all me 
legal Coſts [hg 
of Suit, but li 

| not his Ex⸗ Wt 
pences of Travel, Loſs of Time, &c. 2 Inf, 238. -In 4 Writ by Journeys-Account, the FI 
Plaintiff ſhall recover his Coſts of the firſt Wꝛit, and the Bzoceedings thereupon. 2 Inſt. 289. 1 
—9S:cus if the firſt Alrit was naught thzough the Plaintiff's Defauic. 2 Toft. 288 as if b20ught J 
agamſt one Joint⸗Tenant only. Kelw. 127. b. If Judgment arrefted, the Plaincif in a ; 
new Action ſhall not recover the Colts of his Firſt. Cro. Car. 545. (m) Zhis extends to give i 
Colts where Damages are given in any Action by a ſuvfequent Act. Per 2 Inſt. 289. But by 
Co. 10. 116. a. where a Man trfoze oꝛ by this I did not recover Bomages, though fügte, double, 
02 friple, &c. are given by a ſubſeguent Ac, the Plaintiff (hall recover no Coſts, — As in a 
Quare impedit 2 Inf. 289. 10 Co. 116. 3. Kelw. 26 a, —Decies tantum. 10 Co. 116. b. So in 
an Action upon 5 E. 6. csp. 14. of Jngroflers. 10 Co. 116. b. — But in all Caſes where Dama⸗ 
des Were recovered befoze 02 by this Ack, the Plaintiff Hall recover his Colts alſo. 10 Co. 116. b. 
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1 I. By 43 Eliz. cap. 6. in perſonal Actions in the Courts at Vſmin. 
fter, not being for any Title or Intereſt of Land, nor concerning the 
Freehold or Inheritance thereof, nor for any Battery, if it ſhall appear 
to the Court, and be ſo ſignified by the. Judge before whom tried, that 
the Debt or Damage to be recovered amounts not to 40 . the Judge, 
ſhall award to the Plaintiff no more Coſts than Damage, but may le(; 
| | at their Diſcretions. CF 2 6 
n) It er⸗ 12. By 21 Fac. 7 16. it is enacted, That in Caſe for (n) ſlanderous 
tends not to (o) Words, to be ſued or (p) proſecuted in the Courts at VHeftminfler, 
—Y or other Courts that have Power to hold Plea thereof, after the End of 
Title fo: that Seflion of Parliament, if the Damage is found to be under 40 
[ 


at is not che Plainciff ſhall recover no more Coſts than Damage. 

oper ly | 
5 lander, but a C auſe of Damage; and the Slander intended by the Statute, is to the Perſon. 
Law and Horwood, Cro. Car. 141. adjudged. Ley. 82. adjudged. Palm 530, 531. adjudged. 1 Jon, 


196, adjudged. (o) If fo2 calling Thict, and caufing him to be arreſted, &c. and the Defendanc 


is tound guilty ot both, tis not within the Ua. Cro. Car. 163, 307. (p) It extends to Actions 
begun befoze, and pzoſecuted after. 2 Rol. Rep. 485. Lat. 2. 58. 


13. By 22 & 23 Car. 2. cap. 9. Paragr. 136. for preventing trivial Suits, 
() When contrary to the Intention of 43 El. (q) commenced in the (r) Courts 
commenced at Weſtminfter, it is enacted, for the making the ſaid Law effectual, 


in inferio? That in (s) all (t) (u) Actions of Treſpaſs, Aſſault and Battery, and 
dro Fg other perſonal Actions, wherein the Judge at the Trial ſhall not find 


ved by Ha- and (x) certify under his Hand upon the Back of the Record, that an 
beas Corpus Aſſault and (y) Battery was ſufficiently proved, or that the Freehold 
2 Levin. 124. or (z) Title of the Land mentioned in the Plaintiff's Declaration was 


dubiratur. chiefly in Queſtion: If the Jury find Damages under 40 s. the Plaintiff 
9. i AD ſhall not recover more Coſts than the Damage; and if more Coſts given, 
cap. 9. reci- the (wry arty ſhall be (a) void, &c. and the Defendant may have his 
ting, that Action for ſuch vexatious Suit, &c. 

this Act had oo 2 

been taken to extend to the Courts at Weſtminſter only, it is enaued it ſhall extend to the Courts, 
&c. in Wales, &e. (s) In Treſpaſs, quare clauſum fregir, &c. tle Defendant as to the clauſum 
fregit pleads Not guilty, and juſtifies as to the reſt, and foꝛ thoſe it is found foz him, but as to 
the clauſum fregit againlt him, and Damage under, &c. 2 Vent. 180, 195. the Plaintiff (hall have 
nomoze Coſts than Damage, becauſc it is in Effect now as if the general Iſſue was pleaded to the 
Whole. (t) Treſpaſs foz bzeaking his Cloſe, and putting Stakes in the Gzound, is within the Act. 
Secus if any Thing carried away. 2 Veor. 48. —Where digging Roots, and removing them about 
Two Yards in the ſame Gꝛound, amounted to an Aſportavit. 2 Vent. 215. (u) Fo2 thzowing down 
certain Stalls of the Plaintiff, though Damage under 4o s yet Coſts, becaufe the Statute is in- 
tended of ſuch Actions only in which the Freehold might apparently come in Queſtion. Smith and 
Batterton, Raym. 487. adjudged, 2 Jon. 232. adjudged. —S0 in an Action fo2 bzeaking his Cloſe, 
and impounding his Cattle. Berns and Edgard, 3 Mod 39, 40. (x) There is no need of a Cert! 
ficate where by the Pleading it appears that tbe Title oz Intereſt of the Land is in Quefion, 
as in an Action foz eating his Gzaſs, per quod his Common was impaired, 2 Mod. 141, 142. 
(y) But if an Acaulf only pꝛoved, he ſhall have no moze Coſts than Damage. 1 Vaor. 256. 2 Le- 
vin, 102. (2) Where the Defendant juſtifies foz a Way, and JCue is joined upon extra Viam, 


and found foz the Plaintiff, he ſhall bave full Coſts. 2 Levin. 234. (a) Det Q. if it may be 
avoided by Plea. 2 Vent. 36. 


14. By 8& 9 Will. gap. 10. In all Actions of Waſte and Debt, upon 
the Statute for nor ſetting forth Tithes, wherein the ſingle Value, or 
Damages found by the Jury, ſhall not exceed 20 Nobles, and in all 
Writs of Scire Facias, and Suits upon Prohibitions, the Plaintiff obtain— 
ing Judgment, or any Award of Execution after Plea pleaded, or De— 
murrer joined, ſhall recover Coſts 

15. And by the ſame AR, in all Actions of Treſpaſs, where it ſhall 
appear at the Trial, and be certified by the Judge on the Back of the 


Record, that the Treſpaſs was wilful and malicious, the Plaintiff ſhall 
recover his full Coſts. 


Double 


Double oz Treble Colts. 


1. (a) Here Damages were before recoverable, and a Statute in- U) 10 Co. 
creaſes them to double or creble the Value, che Plaintiff 115. 5 Hard, 
(hall recover his double or treble Damages; and Coſts allo, as (b) Par- 2 nat 
cel of the Damages, ſhall be crebled. 2 Inf. 289. (b Myere 
. | The Wos 
Damna includes Coſts alſo, 10 Co. 116, b. Co. Lit. 27 * 


2. But where doub'e or treble Damages are given, where no Dama- 
ges were formerly recoverable, (c) thoſe Damages only ſhall be reco- (e) Js upon 


vered, and no Coſts. 2 In). 285. the Stature, 

2 Edw. 6. 
cap. 13+ ko; not ſetting out Tithes, &c. 2 Inf, 651, Cro. Jac. 70. Cro. Car. 560. Hard. 152. argu. 
endo, 


3. (d) In an (e) Action for a forcible Entry upon 8 H. 6. cap. 9. (d) 10 Co. 
which gives treble Damages, the Plaintiff ſhall recover not only treble 116. b. S. P. 
Damages, but (f) treble Coſts alſo. 2 Inf. 289. : Vaer. 22. 

P'. AVJUDAZ 
td.“ (e) So in an Aſliſe upon that Statute, foz a Diſleiſin with Fozce. 10 Co. 116. b. (f) 155 
the Coſts de Incremento, as well as thoſe given by the Jury, ſhall be trebled. Cro. El. 582. 
1 Leon. 282. 2 Leon. 52. Co. Lit. 257. b. 3 Levin. 352. | 


4. (g) In an Action of Waſte againſt Tenant for Life or Years, by (g) Kelw. :6. 
the Statute of Gloceſter, cap. 6. the Place waſted, and treble Damages a.S. 1 Godb. 
ſhall be recovered, (h) but no Coſt, becauſe no Action lay againſt . 4 


| g | aoJſuoned, 
them at the Common Law, but the Action and Damages are newly 51 Wut vid. 


given, 2 Inf. 289. 8 & 9 Will. 
5 But in Waſte againſt Tenant in Dower, Cc. treble Damages and ©#p- 10. Ant. 
Coſts alſo ſhall be recovered, becauſe (i) an Action of Waſte lay againſt 57 lo 
them at the Common Law, and for Waſte, Damages ſhould have been 1 
recovered. 2 Inf. 289. Waſte only, 


8 in which no 
Damages were recoverable, but only foz Maſte after the Prohibition delivered. 10 Co. 116. = b. 


— uh — ( —_ 


(a) Joint oꝛ ſeveral. (-) Where 


Judgment 


I, FF in Debt the Defendant pleads 4 ſeveral Pleas. upon which they 28 log 


are at Iſſue, and the Jury find one Hue for the Plaintiff, and Da- the Dama— 
mages 12 d. another Iſſue for the Plaintiff, and Damages 10 4. and another ges, flood as 
Iſſue for the Plzintiff, and Damages 6 d. and one Iſſue againſt the 22 mire 
Plaintiff, (b) they mult aſſeſs the Coſts entirely, and not according to 1 
the Damage ſeverally for every Iſſue found for the Plaintiff. Hill. 18 H. 75. pl. 3. 
8. Kelty. 48. ruled accordingly, per Curiam | (b) 2 Leon. 

2. If in Treſpaſs brought againſt Two Defendants, one is found 277 178 

guilty for himſelf, and the other guilty for himſelf, and Damages ſeve- Brownl. 3. 


rally aſſeſſed, yer the Cults ſhall be joint. 10 Co, 117. b. 


L 


There 
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224 Coſts. 


1 


Where and in what Caſes the Defendant (hall 
have his Colts. 


I. BY 23 H. 8. cap. 15. it is enacted, That in any Suit in a Court of 
Record or elſewhere, in any Action, Bill, or Plaint of Treſpaſs, 


upon 5 Rich. 2. Debt or Covenant upon any Specialty or Contract, De. 
(a) Extends tinue, Accompt, Charging as Bailiff or Receiver, Caſe, or (a) upon 
— is a any Statute for any Offence or Wrong (b) perſonal immediately donc 
an Eſcape; to the Plaintiff; if the (c) Plaintiff (d) after Appearance of the De. 
fo: though fendant be (e) nonſuited, or (f) any (g) Verdict (h) paſs by lawfy] 
within the Trial againſt the Plaintiff, the Defendant (i) ſhall have Judgment to 


8 10 recover his Coſts, to be taxed by the Judge of the Court, and the De- 


that gives it ſendant ſhall have ſuch Proceſs and Execution for the ſame, as the 


againſt the Plaintiff ſhould have had in caſe the Judgment had been for him. 
Warden of ; 1 

e Fleet, pet it is not pꝛoperly an Action upon the Statute, becauſe no Mention is made of the 

tatute in the Declaration, and this was no perſonal Wrong, 2 Leon. 9, 10. 4 Leon. 182. 
—Noz to an Action upon 8 H. 6. foꝛ a fozcible Entry, foz that was no perſonal Wrong; and the 
Wzit ſays, quod deſſeiſivit. 2 Leon. 9, 10. 4 Leon. 182. —©0 it extends not to an Action upon 
1 & 2 Ph. & Mar. foz unlawfully impounding a Diſtreſs. 2 Leon. 52. 3 Leon. 92. and the rather 
becauſe this Action is grounded upon a ſubſequent Statute. —Noz to an Action upon 5 El. fo; 
Perjury. Hur. 22. 1 Brownl. 66. Cro. El. 1779. — Os it extends not to an Action upon 2 Ed. 6. fo, 
not ſetting fozth Tithes, becauſe a meer Nonfeſance, and no perſonal den, 2 Inſ. 65 1. Noy 32. 
(b) It extends not to an Aſſiſe. 1 Brownl. 28, 29. (c) Otherwaps if he is an Infant. Ciro. 
El. 33. Et vid. 1 Bulſ 189, On; if the Suit be in auter droit, as by'an Executoz oz A dminiſtrato:, 
in the Right of the Teſfatoz. N. Bendl. 19. PI. 28. Kelw. 207. b. Cro. EI. 69, 303. Winch. 10, 50. 
Savil 133. Cro. Jac, 361. 1 Rol. Rep. 63. Cro. Car. 289. Hur. 69. But an Executoz, &c. Defendant 
in ſuch C aſe ſhall have Coſts. Cro El. 503. Hur. 69, 79. - But if Executozs, &c. bzing an A dion 
in their own Right, as foz a Converſion oz Treſpaſs in their own Time, they ſhall pay Coſte. Sau. 


134. Hut. 79. (dq) 2 Levin. 81, 82. (e) Secus if the Dziginal be diſcontinued. 1 Leon. 105. Hur. 36. 


Cro. Car. 575. —The Plaintiff, the Day befoze the Trial, came into Court, and enter'd a Nolle 
roſequi ; and whether the Defendant ſhould have Colts, Hard. 152. dubitatur, (f) Though 
pecial. Cro. El. 465. Hard. 152. (g) Jn Covenant againſt Two foz not Building, Judgment 

is given againſt One bp Default, and the other pleads Perfozmance, and it is found foz him, 

the Plaintiff can have no Judgment, but the Defendant ſhall have his Coſts. 1 Levin. 63. 

(h) Rot upon Demurrer, that goes to the Urit only: Secus if to the Action. 1 And. 187. But 

Q. if upon any Demurrer: Et vid. Hard. 152. Cro. Car. 533. March. 30. & 8 & 9 Will, cap. 10. 

by which given. (i) Though Judgment is not given upon the Nonſuit, but upon the Jjnſuff; 

ciency of the Pleading. Moor 625. PI. 857. Winch. 69. 3 Bull. 248. Godb. 220, Et vid. Dyer 32. b. 

Cro. Jac. 159. 


na 3: Provided that if at the (1) Commencement of the Suit, the 
(1) 00 in Plaintiff is admitted in Forma Pauperis, he ſhall pay no Cofts, (m) but 
Forma Pau. fhall ſuffer ſuch other Puniſhment as the Judge of the Court ſhall think 


peris. and fit. ; 
after diſpau- 


pered, &c, whether he ſhould pay Coſts, 1 Rol. Rep. 88. dubiratur. (m) The uſval Courſe m 
tuch Caſes is to rar Coſts, and if not paid, fo whip the Plaintiff ; but upon Conſideration of the 
Circumſtances of the Tale, it is in the Diſcretion of the Court to ſpare both. 1 Sid. 261. 
z. But by 24 H. 8. cap. 8. the Defendant ſhall recover Coſts whe: 
an Action is ſued to the King's Ule. | 
4 By 8 Eliz. cap. 2. If upon a Latitat, alias or Plurias Capias iſſuing 
our of the King's Bench, the Plaintiff does not declare within Three 
(o) 1 Leen, Hays after Bail put in, or after Declaration, ſhall delay, (n) or ſuffer 
Jos. his Suit ro be diſcontinued, or be nonſuit, the Court ſhall award the 
Defendant his Coſts and Damage. 


5. So by the ſame Act; in the Court of Marſhalſea, and other Corpo- 


rations and Liberties where the Courts are kept de Die in Diem; bur it 


not kept ſo, then the Plaintiff ſhall declare at the next Court after &p- 
pcarance;' and if after Declaration he ſhall delay, ec. 


I | 5 By 


r W939 © 6. 


—_ 8 
8 


K. 


6. By (o) 18 Elis. cap. 5. for redreſſing Diſorders in (p) common (o) This Ag 
Informers, inter alia it is enacted, That if any ſuch Informer or Plaintiff 's perpetual 
delays his Suit, diſcontinues, or is nonſuit, or the Trial or Matter paſs op 1 
againſt him by Verdict, or (q) Judgment of Law, he ſhall pay Coſt ©P: 12: 


Jus N Extende 
nd Damage, to be aſſigned by the Court, for which the Defendant N 
11 have a Capias, Cc. never intoꝛ⸗ 


32 n 5 med befoze. 0 
1 And. 116. — But not where the Penalty is given to the Party grieved, and he infozms fo 
himſelf and King. 1 And. 116. Sav. 50, 51. Cro. El. 177. 2 Leon. 116. - But where after 
Yerdict foz je Jnfozmer, the Judgment was arreſted, becauſe the Statute upon which grounded 
was expired. Hut. 35. dubiratur. (q) As Demurrer. Hut. 36. 


7 Provided this A& ſhall not reſtrain any Perſon, &. to whoſe Uſe 
any Forfeiture, Ce. is limited. 

8. Provided it ſhall not extend to any Officers that have uſed to ex- 
hibit Informations, &. DES | | | 

9. By the Statute of 4 Fac. cap. 3. it is enacted, That if (r) any Per- (6) Extends 
ſon, after the End of that Seſſion of Parliament, ſhould commence or not to Exe- 
ſie in any Court of Record, or other Court, any Action, Bill, or cutozs who 
Plaint of Treſpaſs, Ejectment, or other Action () wherein the Plaintiff — m 8 
or Demandant (t) might have Coſts, and after Appearance of the De- H., 


fendant becomes nonſuit, or any Verdict paſſes by lawful Trial againſt . 


him, the Defendant ſhall have Judgment to recover his Coſts, to be 1Brownl 107. 
aſſeſſed and levied as Coſts by 23 H. 8. Ee vid. the 


, , ; | ores upon 
23 H. 8. But where foz a Converſion oz Toꝛt in their own Time, they ſhall pay Fe 2 


Heard, Cro. Car. 219. 1 Jon. 241. 1 Vent. 109, 110. Et vid. Lat. 114. Noy 64. —Tho' named. 
therein Erecutozs, foz it is but Hur plulage. Dal. 96. Lat. 220 1 Vent. 92 But vid. Maſon and 
Jackſon, 2 Levin. 60. adjudged con: per totam Curiam, becauſe in the Right of the Teſtatoz, though 
of a Thing done in their own Time. —S0 in a Raviſhment of Ward bꝛought by Grecutozs, 
fo2 a Ravilhment in their Time. Peacock and Steer, Cro. Car. 29 by Thzee Judges con. Yelv. 
Hut 78. Two againſt Two. — But if an Executoz bzings an Indebitatus upon an Account made 
in his Time, it is in the Kight of his Executozſhip, and he ſhall pay no Coſts. Bull and Palm. 
2 Levin. 165. 2 Jon. 47. adjudged. (s) Not in an Attaint where the firſt Nerdig 1s affirmed, 
becauſe if the Jurozs had been attainted, the Plaintiff ſhould have had ſuch, Cofts only as in the 
firſt Action, if found foz him, bnt not moze, in Keſpect of the Attaint. Daly and Bellamy, Cro. 
Car. 542. adjudged. March 24. adjudged. 1 Jon 432. adjudged. (t) Though the Declaration is inſuf- 
ficient, yet the Defendant ſhall have Coſts. Dove and Knapp, 2 Rol. Rep. 213, adjudged. Palm. 147, 
adjudged, Et vid Godb. 329, 345. Hob. 219, 284. Hut. 16. Palm. 365. Et vid. 3 Levin. 322. Styl. 152. 
=Tho' the Niſi Prius Roll varied from the Þleas Roll, ſo as the Nonſuit was immaterial. Ray 38. 


10. By the Statute, 7 Fac. cap. 5. it is enacted, That if ann Action 

upon the Caſe, Treſpaſs; Battery, or Falſe Impriſonment, ſhall be 

brought in the Courts at Weſtminſter, or elſewhere, againſt any Juſtice 

of Peace, Mayor, Bailiff of Cicy or Town-Corporate, Headborough, 

Portreeve, Mayor, Bailiff, (u) Conſtable, Tithing men, Collectors (u) Extends 
of Fifteenths and Subſidies, concerning any Thing by them done by to a Depu⸗ 
Vertue of their Office; they, and all others doing any Thing in their ty-Confa- 
Aſſiſtance, or by their Command, N their Office, may plead vic. 3 Bull. 
the general Iſſue, &c. and (w) if the Verdict ſhall paſs wich the De. 77. Per Cu- 
fendant in any (x) ſuch Action, or the Plaintiff become nonſuit, or Judt — 4 

ſuffer a Diſcontinuance, the Juftices, or (y) ſuch Judge before whom Rel Rep. 
the Matter ſhall be tried, ſhall allow the (2) Defendant his double 274. Moor. 
Coſts, c | 845. Pl. 1141. 


; | ; 1 TI 
Judgment is after given upon N of the Declaration. Cro. Car. 175. Wut th 


ertends not to an Action upon the C aſe againſt a Conſtable, foz pzeſenting that the Plaintiff was an 
Inhabitant of A. by teaſon of which he was compelled to pay, Le unjuſtly, bens Treſpafs 0z 
Falle Impiſonment, wherein Liberty is given to plead Not guilty. Cro. Car. 467 — Noz to an 
Adlon by a Freeman againft a Mayo, foz refuſing his Uote in the Election of a Mayoz2,' becauſe 


YM Nonfeſance. 2 Levin. 251. and ſaid per Curiam, That\the Intent of the Statufe was to give 


double Coſts in F alſe Jmpziſonment, &c. where it enabled to plead the general JCue. (y) It 


cannot be allowed, unleſs the Judge of A Mife marks the Poſtes. 2 Vent. 45. 2 Levin 251. Winch 76. 


(z) All the Defendants. Vaugh. 177. 


11. By the Statute 21 Fae. cap. 12. the Statute 7 Fac. is made perpe. 
cual: And it is thereby further enacted, That Church- wardens, and all 
Perſons call'd SWorn-men, executing 5 of een and 
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(a) Vid. 43- (a) Overſeers of the Poor, and others which ſhall do (b) any Thing 
Eliz, cap 2. by their Aſſiſtance or Command concerning their Office, ſhall hay: 
() Not Benefit of 7 Fac. 


where an Action is bzought againſt Church-wardens foz falſely and malicioufly pꝛeſenting t 
Plaintiff foz Jnconfinency, becauſe meerly Eccleſiaſtical, and the Statute is intended only Where 


— concerning Tempozal Matters. Kercheval and Smith, Cro. Car. 286. adjudged, 1 Jon. 309 
adjudged. 


12. By 8 C 9 Vill cap. 10. in Treſpaſs, Aſſault, falſe Impriſonment 
or Ejectment againſt ſeveral, if any one or more is acquitted by Ver. 
dict, every Perſon ſo acquitred ſhall recover his Coſts, as if a Verdid 
had been given againſt the Plaintiff, unleſs the Judge ſhall immediately 
after Trial, in open Court, certify upon the Record, that there was 2 
reaſonable Cauſe for making ſuch Perſon Defendant. 

13. And by the ſame Act, in all Actions of Waſte, Debt upon the 
Statute, for not ſetting forth of Tiches, where the ſingle Value, or Da- 
mage, found by the Jury, exceeds not 20 Nobles, and in a Scire Facias 
and Suits upon Prohibitions, the Plaintiff ſhall recover his Coſts; and 
if the Plaintiff be nonſuit, or diſcontinue, or a Verdict paſs againſt him 
the Defendant ſhall recover his Coſt, &c. 


p 


— — 


Coſts and Damages. 
In Veplevin. 


fendant in Replevin; though in many Cafes, where an Avow- 

ry or Conuſance was made, and a Return prayed, the Defendant was 
an Actor. Trin. 15 Car. 2. 1 Fon. 434. by Bramſton Chief Juſtice. 

2. But by 7 H. 8. cap. 4. every Avowant. and Perſon that makes Co- 

nuſance, or juſtifies as Bailiff in Replevin, or Second Deliverance, 


(s) Extends (a) for (b) any Rent, Cuſtom, or Service, if (c) their Avowry, Co- 
n_ nuſance, or Juſtificacion, be found for them, or the (d) Plaintiffs other- 
Damages Ways barred, ſhall recover their Damages and Coſts as che Plaintiff 
Feſant. Dyer ſhould have done if he had recovered. 

141. b. Ow, 

14+ (b) Not if foz a Rent Tharge. Ow. 14. (c) Ik Defendant avows ſoz 36 1. foz a Beat 
and half's Kent, and the Plaintiff pleads Payment of 121. and there is another Iſſue fo2 the 
24 1. and the Firſt JCue is found foz the Plaintiff, and the Second foz the Defendant, the Plaintiff 
ſhall have no Coſts oz Damages, but the Avowant ſhall have a Return, Damages, and Coſts, 
Cro. Jac. 473- (4d) Ertends not to a Nonſuit. 1 Jon. 423. | | 


1. A T the Common Law, no Damages were to be given for the De- 
y 


(e) Extends 3 But by 21 H. 8. cap. 19. by which the Lord may avow as in 
to Executozs Lands within his Fee, without naming any Tenant in certain, tis 


2 1 rd ſurther enacted, That (e) every Avowant, or other Perſon (f) ma- 


ſubſequent king Juſtification or Conuſance as Bailiff or Servant, in Reple- 
Statute. viu or Second Deliverance, (g) for Rents, Cuſtoms, (h) Services, 
2 Rol. Rep. 
457. (f) Ertends not to Defendant that claims Pzoperty. Hard. 153 (g) Tye Defendant avowed 
the Taking as a Stray within his Banoz ; and whether he ſhould have Coſts, Haſlop and Cheplain 
dubitatur, but Judgment reverſed foz another Cauſe, Cro. El. 257, 329. Ow. 13. But x Jon. 435. 
cited, and ſaid, the Judgment was reverſed, becauſe Damages and Coſts were given, and that 
this Reaſon is enter'd upon the Koll. — Mot if an Avowzy foz an Amercement in a Leet, &c. 
Porter and Gray, Cro. El. 300. adjudged. Samuel and Loder, Moor 893. Pl. 1257. Cro. Jac. 520: 
2 Rol. Rep. 75, 76. but releafing his Damgaes, he had Coſt by 4 Jac. Et vid. 1 Jon. 424, 435. But 
by Cro. El. 257, 329. it has been the conſtant Pꝛadice ſince this Act to give Ceſk and Damages. 
here the Avowzy was foz the Penalty upon Bzeach of a By-Law, James and Tiotny, the 
Court divided Cro. Car. 497, 532. 1 Jon. 421, 435. March. 29, 30. (öh) Where the J vowey fo; 
Relicf dubitatur, becauſe no Service, but a Flower thereof only, and goes ts Executozs. Co. 
Jac. 28. Cro. Car. 422, 533, 534+ 1 Jon. 422. 2 Rol. Rep 75, — But upon a Diſtreſs fo2 an 


Werriot, no Queſtion but Coſts ſhall be paid. Cro. Jac. 28. per Poph. Pet vid- Cro. El. 257, 329 


3 Damage 


e 
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) Damage Feſant, or for other (k) Rent or Rents, if the Avowry, _ .. - 
9 or Juſtification, be found for them, or the (1) Plaintiff (i) But he 


be nonfuic, or otherways barred, they ſhall recover Damages and — 
Coſts as the Plaintiff ſhould have done. foz the Trel⸗ 

| 7 pals at the 
Time of the taking only, and not foz the mean Time. Dal. 52. (k) Ertends not to an Avowꝛy 
fo: a Nomine Peenz. (I) Therefoze, 2 Sid. 155. where the Defendant avowed foz a Kenr- 
Charge, and the Plaintiff after Evidence was nonſuit, the Court took the Uerdict of the Juroꝛs, 
who found foz the Defendant, and allelled Damages and Coſts, 


0 


»„— 


hi "li as * CY 


Colts, 
Jn a Urit of Erroz. 


1. T Common Law, no Coſts were recoverable in a Writ of Error. 
Mich. 39 & 40 Elix. Cro. El. 588. per Curiam. 

2. By (a) 3 H. . cap. 10. whereas Plaintiffs or Demandants had been (.) Ertenos 
delayed of Execution, for that Defendants, &c. againſt whom the not to Ite- 
Judgment was given. or others bound thereby, brought Error to reverſe lind. 1 Sid. 
the judgment, to the Intent only to delay Execution, it is enacted, That * - _ 
if any (b) Defendant, &. or (c) others bound thereby, before Exe- — . 
cution had, bring any Writ of Error, (d) in Delay of Execution, then Writ of Er- 
if Judgment be affirmed, or the Writ of Error diſcontinued through ro in the 
Detauſt of the Party, or the Plaintiff therein be nonſuit in the ſame, Ning Bench 
the Party againſt whom the Writ of Error is uſed ſhall recover his Coſts wer gere 


and Damage for the Delay and wrongful Vexation, by the Diſcretion of * 
the Juſtices before whom the (e) Writ of Error is ſued. reverledhere. 


(b) Ertends 
not where Judgment was given foz the Defendant, and the Plaintif bzings the Al zit of Erroz. 


2 And. 123. Cro. Car. 401. But vid. 8 & 9 Will. cap 10. (c) Extends not to Erecutozs 02 I d- 
miniftratozs, that bzings Erroz upon a Jndgment againfk their Teſtatoz, becauſe in auter droit. 
i Vent. 166. 1 Mod. 77. — Noz where they bzing it upon a Judgment againſt themſelves. 3 Le- 
vin. 375. (d) Noz Colts given, where upon Examination it appears that Execution was ſerv'd 
tho' it appeared not by the Recozd. Cro. Jac 636. Cro. Car. 401. —Noz in Erroz upon a Judgment 
in Ejeqment, where Ereention was ſerved, as fo the Coſt and Damages, but not as to the 
Term. 1 Vent 88. — Noz in Erroz upon a Judgment in a Fozmedon, oz other Action, wherein 
no Coſts oz Damages were recovered in the firſt Action, lo that Execution was vclayed foz the 
Lad only. Cro. Car. 425. 1 Vent 88. 1 Levin. 146. Raym. 134. —But vet vid. Cro- EI 6:7, 659. 
con. _——Secus in a Quare impedit, though therein no Coſts are recoverable, but Damages only. 


Dyer. 77. Cro. Car. 145, 175. (e) Extends to a Writ of Erroz in the Exchequer-Chamber, though 
given by a ſubſequent Statute. 2 And. 123. Cro, El. 588, 


3. By the Statute of 19 H. J. 7 20. the Act of 3 H. 7. is confir- 
med; and it is further enacted, That the ſame ſhould from thence- 
forth be put in Execution. | 

4. By 13 Car. 2. Stat. 2. ap 2. paragr. 10. it is enacted, That if any 
prolecute a Writ of Error for Reverſal of any Judgment after Verdict, 
in the Courts of Weſtminſter, Counties Palatine of CheFfer, Lanca#er, or 
Durham, or of the Great Seſſions in Wales, and the Judgment is affirmed, 
they ſhall pay double Colts, popular Actions upon penal Laws, (except 
Debt for Tithes) Indictment, Informations, &c excepted. 

5. By 8 & 9 Will. cap. 10. if in any Action, &c. upon Demurrer by 
Plaintiff or Defendant, Judgment ſhall be given for the Defendant, or 
if after Judgment for the Defendant in ſuch Action, &c. the Plaintiff 
ſhall bring Error, and the Judgment ſhall be affirmed, the Wric of Er- 
ror diſcontinued, or the Plaintiff nonſuit, the Defendant ſhall have 


udgment for his Coſts, and Execution for the ſame by Capias ad ſatisf «> 
ciendum, Cc. 


Covenant. 
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Covenant. 


(A) How. 


N Action of Covenant lies upon a Deed (2) indented 
without Doubt. 
2. An Action of Covenant lies upon a Deed⸗Poll. 
3. As if A. rccovers a Debt againſt B. and B. pays 
the Money to A. upon which A. releaſes all Actions and Execu- 
tions, &c. to B. and by the ſame Deed pꝛomiſes him to diſcharge 
the ſaid Judgment, and not to ſue Execution thereupon, and af- 
ter ſues Execution againſt him, he map have a Writ of Cove- 
(a) 1 Part 33. nant upon this Veed, and not an Action upon the Cale, Mich. 
pi. 21. S. C. 16 Jac. B. R. between (a) Bemiſhe and Hilderſly adjudged, 


Cro. Jac. 505, 
706 K &. AJjudged per totam Curiam. 


(2) But not I. 
upon the 
Counterpart. 


4. If A. having Licence by Patent to buy Spaniſh Wool, &c. by In- 
denture grants the Licence to B. for Eight Years, and in Conſideration 
thereof, B. covenants to pay him 100 J. Yearly at Lady day and Michael. 
mas, and that every Year at Lady day, or within 20 Days after, he will 
make a new Bond for Payment of the Money; provided that if B does 
not yearly make the Bond, or fails in Payment of the Money, that then 
and from theneeforth the Indenture, and every Clauſe, &e. therein 
contained, ſhall be void: And B. fails of making the Obligation at che 
firſt Day, yet A. may have an Action upon the Covenant, for it was 
ſaid, the Intent of the Parties was only that ic ſhould be void as to have 
wy Benefit of Covenants broken in Futuro; but as to Covenants broken 

(b) Cro. El A before, it was never their Intent (b) but that the Party ſhould have Ad- 
244+ vantage of them. Mich. 29 & 30 El. between Nunn, and Gee, Cro. El. 
2 Brownl. 79, 78. adjudged; though it was objected, that the Breach of the Co- 


167. 3 Leon. 14. ; s * 
69. Hob. 168. nantes made the Indenture void; and being both at a Time, there was 


no Priority. | 

5. The Dean and Chapter of Norwich, 8 EL leaſed to B. for 99 Years, 

and after, in 42 Eliz. they leaſed to C. for Three Lives, and covenant- 

ed to fave him harmleſs againſt B. If he is diſturbed by B. he may 

have an Action of Covenant againſt the Dean and Chapter, (c) tho' 

(0 if the Leaſe is void ; becauſe the Covenant is for a Thing collateral, as that 
Seirs ? the Leſſor is Owner, &c. and the Covenant was broke immediately up- 


grants (0 on ſealing the Leaſe to C. Paſch. 10 Fac. between (d Waller and the 
mich of the Dean and Chapter of Norwich, Ow. 136. adjudged. 
erm as | 

ſhall be to come at the Time of his Death, and covenants that the Leſſee ſha enjoy it. C⸗pon- 
hurft and Caponburſt, 1 Lev. 45. adjudged ; and that the Bond fo2 Perfozmance of Lovenants was 
void alſo. Ray. 27. adjudged. Yelv. 19. Styl. 357. (d) 1 Brownl. 21, 8 C. adjudged; and ſaid by 
Coke, that otherways the Miſchief would be great, foz the Dean might leaſe to one, and after to 
another; and though there was a Covenant foz Enjoyment in the ſecond Leaſe, yet the Leſſee 


ſhould be without Kiemedp. Moor 877. S. C. but ſaid, the Tourt agreed the Leaſe was not veid, 
becauſe the Dean was living Et vid. 2 Brownl. 134,136, 158, 159, &c. 


3 


(B) Upon 
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(B) Upon what Deed. 


Writ of Covenant lies upon the King's Patent, tho' (2) Lord 
1. (a) there is no Counterpart ſealed by the 1115 who 1s Suer and 
to be charged. My Reports, 14 Jac. B. Sir J. (b) Brett and Cum- &. p. Cro. 
berland, £02 his own Acceptance. Hill. 16 Ja. B. R. in a new Action Joc. 240. 2d. 


| | | . a Fey 
between the lame Parties, adjudged again ages 0 


5 c. But S. P. does not appear. (b) Cro. Jac. 399, 521, 522, S. C. adjudged. 3 Bulſ 163, 164. 
$ C. ad judged. 1 Rol. Rep. 359. 2 Rol. Rep. 63, 64. S. C. adjudged. Poph. 136, 137. S. C. adjo2- 
natur. Godb. 276. S. C. adjoznatur, 


2. If A. grants a Hient to B. payable at a certain Feaſt Rear⸗ >= 
in, and covenants ta pay the Lent at the Feaſt; an Action of Co 
venant lies ko: Non-payment, (c) though he might have had an (c) hut where 
Action of Debt fo2 it. M. 7 Ja. B. between (d) Stronge and Wats, Covenant or 


| Debt lies. 
per Curiam adjudged. n. 


ſions, Title Debt. (d) Poztdant and Mats, +1 Browal. 19 ſeems to be the S. C. 


3. Jf one Man covenants with another to pap him 20 !. at a 
Dap; though he may have (e) an Action of Debt ko: the 20 l. pet (e) But where 
he map have a 1V!:1t of Covenant at his Election, II. » Ja. B. per Debt or Co- 


com venant hes, 
Curia vid. the Divi- 


ſions, Title Debt. 


n 


(C) What Words will make an expreſs 
Covenant. 


1. Heſe Wo2ds in a Deed of Leaſe, And the Leſſee ſhall repair 

the Mills (being the Thing lcafcd) as often as Need fhall 
require, and ſhall leave them ſufficiently repaired at the End of the 
Term, make a Covenant, (a) becauſe it is a clear Agreement of (% As if A. 
the Parties, and otherwaps the Wo2ds ſhall leave, 8c. ſhould d 199cocure 
have no Effea. My Reports, 14 Ja. (b) Sir J Brett againſt Cum- 5 5 1% 


70 l. f 
berland. Hill. 16 Ja. B. R. between the ſame Parties, adjudged an Houſ:: 
again in a new Action. ; IB. executes 


F one Parr of 
the Indenture to A. A. may bring Covenant for the Houſe. Pozdage and Cole, 1 Lev. 274. per Cu- 


riam. Raym. 7 per Curiam. i Saund $19, 320, that on the Part of B. ic amounted to a Covenant 
to convey. 1 Sid. 423. per Curiam. (b) Cro. Jac. 399, 521, 522. S. C. adjudged. 3 Bulſ. 163, 


164. 8 C. adjudged. 1 Rol. Rep. 359 2 Rol. Rep. 63, 64. S. C. adjudged. Godb. 276. S. C. adioꝛ⸗ 
natur. Et vid. Moor. 135. Pl. 280: N amen, . : adJ02 


2. Ik Leſſce fo2 Years covenants to repair, & Provided always, 

and it is 75 That the Leſſor ſhall find great Timber, &c. This 

makes a Covenant of the Part of the Leſſoꝛ to find great Timber, 

by the Wozd agreed; and it ſhall not be a Qualification of the 

Covenant of the Leſſee. Tr. 12 Ja. B. between (c) Holder and Taylor, (c) Hob. 12. 
ar Curiam. ſcems to be 


| oo S C. but S P. 
does not appear. 1 Brownl. 23. S. C. and S. P. appears. 1 Sid. 423. S. C. cited. Et vid. 2 Rep. 72. b. 


3. But if the Leſſce covenants to repair, (d) Provided always, (d) Where 
That the Leſſor ſhall find great Timber, without the Wio2d agreed; the Word 


? when infer- 
ted by Way of Agreement, makes a Covenant, and not a Condition, Vid, 1 Lev. 155. 
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230 Covenant. 


this w20viſo ſhall not make any Covenant en the Part of the Ack 
ſo2, but it ſhall be only a Qualification of the Covenant «> the 
Leſſee. Tr. 12 Ja. B. between Holder and Taylor, per Curiam. 
4. Ik there are Articles of Agreement, made by Indenture 
between A. and B. in which A. agrces, That B ſpall have a Hoy;; 
in a Street in London fo? certain Rears; provided, and upon Con 
dition, That B. ſhall! reccive and pay the Hents ef the other 
Houſes of A. in the ſame Street, mentioned in a Schedule an 
nered to the Andenture; and it is further agreed, That B. fo? hig 
Labour in the Collection of the laid Kents, ſhall have the Oper 
plus of the Kients over and above ſuch a certain Sum: This 1g 
not any Covenant on the Part of B. to bind him to receive and 
pay the Hients mentioned in the Schedule; but the Pꝛoviſo an; 
Condition only will make the Eſtate of B. void in the Houſe 
(this being a Leaſe) and will not make a Covenant. Mich. 
(e) Cro. Car. 4 Car. B. R. between (e) Geary and Read, adjudged upon a De- 
128, 129. murrer upon the Declaration; which intratur, P. 4 Car. Rot. 432. 
S. C. adjudg- 5. Ik A. lcales to B. fo: Bears, upon Condition that he hal! 
IM acquit the Teſſo2 of ozdinarp and extraozdinarp Charges, and ſhall 
keep and leave the Houlcs at the End of the Term in as good 
Plight as he found them: Ik he does not leave them well rc: 
paired at the End of the Term, an Acton of Covenant lics. 
(F) Br. Co- (f) 40 Ed. 3. 5. b. 
venant 4. 


S. C. Fitz. Covenant 16. S. C. Aide the Books, by which ic appears the Action was brought upon 
other Woods. 


6. Ik A. leaſes to B. fo: Life, with a Pꝛoviſo, That if the Le(- 
ſee dies within the Term of 40 Years, that then the Executozs 
ok the Leſſee ſhall have it (o2 fo manp of the Years as amount to 
the Number of 40 Years, to be accounted from the Date of the 

(s) Where Indenture of Leaſe: (g) This P2oviſo ſhall not be a Leaſe, but 
Words of onlp a Covenant. (h) D. 3. 4 Ma. 150. S. 83. (i) Co. 1. Rea. Ched. 


Covenant I 
make a Leaſe, 


and where not, vide 1 Rol. Abr. 487. Letter X. (h) Moor 247. Pl. 388. cited. (i) Moor 478, 
480, Pl. 684. S. C. 1 Rol. Abr. 848. S. C. Et vid, the Notes thereupon, 


7. Ik there are Articles ok Agreement between A. and B. by 
which it is agreed, upon a Marriage intended between A. and C. 
That all the Stock of C. ſhall remain in the Hands ok B. till A. 
"AL hall make a certain Jointure to C. ipſo B. annuatim ſolvendo to 

Fol. 519. A Intereſle proinde, ſecundum Ratam 8 l. per Centum, &c. It B. 


8 does not pay the ſaid Intereſt, an Acton of Covenant lies againſt 
( Pap . him upon theſe Wozds, becauſe (K) everp () Agreement by Deed 
knowledges is a Covenant, and otherwaps A. ſhall not have any Remedy fo? 
himſelf co be the Monep. M. 8 Car. B. R. between Croſs and Northey adjudged 
accountable upon Demurrer. Intratur, P. 8. Rot. Imp eff being de 


to another 


for all Mo- Conſilio Querentis. 


not by him charged upon A. to be paid to B. 1 Lev. 479. —Where the Words were only by Way of 
Recital, that it was intended that a Fine ſhould be levied, &c. 2 Mod, 89, 91. And vid. 1 Leon. 122 


(1) Where a Man aſſigns and transfers a Choſe in Action, though nothing paſſes, yet it amounts to # 
Covenant, that the other ſhall have the Thing, « Mod. 133. 


8. Ik A. makes a Deed to B. in theſe Wozds : I have in my Cu- 

ſtody one Writing Obligatory, in which Writing Obligatory one Wil- 

(m) So where liam now ſtandeth bound to the ſaid B for the Payment of 400 l. upon 
the Words of ſuch a Day, being the proper Money of B. and (m) I will be ready at 


a D-ed are, 


J oblige my ſelf to pay ſo much Money at ſuch a Day, and ſo much at another. Hard. 178 ad- 
judged. But the Chief Baron doubted if the Words had been, teneri # firmiter obligar! ; for that 
thoſe Words ſound in Debt, and not in Covenant. | 


4 0 all 


Covenant. 2 


all Times when I ſhall be required, to re- deliver the fame Writing Obli- 
gatory to the ſaid B. Ik B. akter drmanvs the ſaid Obligation of 
. and he refuſes to deliver it, B map have an Action of Cove- 
nant upon this Deed by Fozce of the Words, and | will be ready 
at all Times when [I ſhall be required to redeliver the ſame. Paſch. 
11 Car. B. R. between Walker and Walker, adjudged upon a De⸗ 
murrer per Curiam, this Matter being opened and conceived by 
the Court; but the Counſel of the other Part did not queſtion it. 
Intratur, Hill. 11 Caroli, Rot. 311. f | 

9. Jf a Man conveys Lands to another in Fee, with (n) War- (o) Tte 
ranty, and after the Land iz evicted by elder Title fo? certain atze 
Pears; the Gzantee of the Land map have an Acion of Cove by be Word 
nant upon the laid Moꝛds againſt the Gzantoz upon this Evici- Bedi oaly. 
on, though the Warranty be annered to a Frechold ; koz the ſaid Vel. 139. 
Wo2ds make a Covenant, if a Chattel be evicted, and a War- (9) Kol. 


— 


ranty if a Freehold be demanded. My Reports, P. 12 Ja. Came- Rep. 25, 26. 


ra Scaccarii, between (o) Rudg and Pincombe, adjudged in a Mrit 2 ; N 


of Erroz. Vid. ſame Caſe, P. 12. Jac. B. Hobart's Reports (p) 5, med upon a 


rit of Er- 
ror in Cam” Scat'. Yelv. 139. S. C. adjudged ; and ſaid, that was the Firſt Caſe that was adjudged 


_ this Point. Noy 131. S. C. adjudged. (p) Hob. Fol. 3. adjudged by all the Judges in Cam' 
„ 


10. Ik a Man leaſes fo2 (q) Years, reſerving a Rent, an Acton (g) If for 
of Covenant lies fo2 Non⸗papment of the ficnc, fo2 the (r) redden- Like. 2 Jon. 
do of the nent is an Agreement koz Papment of the Kent, which 40 dubita⸗ 


ö tur. 
will make a Covenant. | cr Styl 387. 


S. P. adjud- 
ged, becauſe it is the Agreement of both Parties. Styl. 406, 407, 431. S. P. adjudged, and 3 
upon a Writ of Error ; and that the Words, yielding and paying, make an expreſs Covenant to pay 
the Rent. Et vid. 2 Browal. 215. 1 Sid. 266, 401, 447. 2 Mod. 92. 1 Ven. 10. 2 Jon. 193. 3 Lev. 


155. 


11. If Articles are made by Indenture between A. and B. by which 
A. covenants to pay 100 l. to B. at a Day, and B. covenants, upon Re- 
ceipt of the 1001. to give an Acquittance for it, and to enter into Bond 
to A. conditioned to ſave A. harmleſs from all Claims to certain Lands 
in his Poſſeſſion: If A. tenders the 100 J. at the Day to B. it is no 
Breach of B's. Covenant, if he refuſes to receive it, and to make an 
Acquittance, &c. for perhaps it was the Intention of the Parties that it 
ſhould be in the Election of B. to receive the Money, and make the 
Acquittance, &c. or let it alone. Trin. 1655. between London and Cra- 
ven, Styl. 481. adjudged, niſi, &c. but quære. 
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222 Covenant. 


(D) In what Caſes the Heir or Execu- 
tor ſhall be bound by the expreſs 
Covenant of the Teſtator, without 
naming them. 


8983 —_ r. (b) Þ? every Caſe where the Teſtato2 is bound by a Cove. 
Rule per Eu- nant, the Sxeeutoz ſhall be bound by it, (c) if it be 
Tian Dyer. not determined by his Death. (d) 48 Ed. 3. 2. 

PL 69. | 
( 9 Viz. where it was to be performed by the Perſon of the Teſtator, the Executor cannot perfor: 
it. Cro. El, 553. Et vid. 2 Mod. 268. (d) Br. Covenant 12. S. C. Fitz. Covenant 21. S. C. 


(e) Dyer 257, 2. (e) If A. be (f) Tenant for Life, the Remainder to B. in Fec, 
S. P. adjud- and A. by Indenture demiſes, Cc. to C. for 15 Years, and after A. dies. 
d, b and B. enters upon C. yet C. ſhall have no Action of Covenant againſt 


1920 875 the Executors of A. for the Covenant was but (g) during the Term, 

Dune, who which determined by the Death of the Tenaat for Life. Mich. Elis. 

differed from between (h) Szuain and Serles & al, Executors of Driland. 1 And. 12. ad- 

the others, judged. 

becauſe the | 

Leaſe was by Indenture, which is a Matter of Cancluſion; but if it had been by Deed⸗ Poll, 

he agreed with the reſt. Quære diverſitatem, I Brownl. 22. S. P. adjudged. (F] So if Tenant 

in Tail demiſes, and dies without Illue. 1 And. 12. 1 Leon. 179. Cro. El. 157. Et vid. Lit. Rep. 
34+ (8) So if the Leſſee had granted, bargained, and ſold, all his Eſtate 2 nother, (admitting 
ere was by theſe Wazds a Warranty implied). yet it deter mines with the 

Cheney. Cra. Bl. 157. Muß 1 Leon. 179. differs from the R 

PI. 204. S. C. adjudged. Beal. 150, Pl. 208. S. C. 


te. Lan al and 
epozt by Cro. (b) Nov 74: 


—_——_ 
— — — 1 — » — — — — — — 
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(E) Executor. 


FF, 9 Man copcnants, That A. ſhall ſerve B. as an Appen 

| tice taz Seven Pears, and dies; if A. departs within the 
(a) Br. Cove- Term, a Wrir of Covenant lies againſt the Grecutoz of the Co 
nant 12. S. C. venantoz wie hout naming, (a) 48 Ed. 3. 2. = 


Fitz, Cove- 
nant 21. S. C. 


(F) Covenant in Law. 


In what Caſes the Law will create a Covenant without the Words 
of the Party. 


E | 
Gn An, 7: Ia Wan leaſes fo: Years, (a) and (b) ouſts the Termo?, 
dzew's Caſe, he ſhall have Covenant againſt him, though there be no ex 


2 Leon. 104. P2elS Covenant in the Weed. (c) 48 Ed. 3. 2. b. (d) 7. 

& Cro. El. 

214. it is held by Two Judges to be otherways if a Stranger ouſts him; for by Fenner, when Co- 
venant is brought upon the Word Dimiſi, the Plaintiff ſhall not recover Damages, but the Term it 
ſelf, which he cannot againſt a Stranger: But Q. for I think the Books admit not of this Divetſity 
where the Ouſter by the Stranger is with Title. (b) So if the Cattle of the Leſſee are diſtraired 
by the Lord Paramount, he may have Covenant againſt bis Leſſor. Raym 257. (c) Br. Covenant 12. 
S. C. Fitz. Covenant 21. S. C. (d) Br. Treſpaſs 65. S. C. 
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2. Ik a Man leaſes certain Goods fo? Years by Jndenture, 
witch arc evicted within the Term, pet he ſhall not Have a Wzit (e Bedfozd 
of Covenant; fo2 there the Lam does not create ann Covenant „4 Lal, 
upon ſuch Perſonal Thing, Contra, Mich. 37 Eliz. between (e) Bed- Ow 104,05. 
ford and Bull. S. C. adj02na- 

3. If a Man (f) makes a Leaſe for Years of Land, by the Words (g) con- 779 So if a1 
<(;, or dimiſi, they import a Covenant: And it the Leſſee or his Aſſignee are I 3 
evicted, they may bring an Action thereupon, 5 Co. 17. a. reſolved. 18. a. thereof be 


made by the 
702d Grant. Perſon and Jones, 2 Rol. Rep. 399. Palm. 388. (g) A Wan sffignavic & tranſpoſuit 


all the Money that ſhould be allowed by any Dzder of a Fozeign State to come to him in lieu 
of his Share in a Ship. 1 Mod. 113. ſaid by Hale, though it cannot be aſfigned, yet this amounts 
to a Covenant that he ſhall hade al; the Boney z Et vid. 4 Co. 81. Cro. El. 214. 2 Leon. 104. 


4. But if a Man leaſes for Years by the Word Dimiſi, and the Leſſor 
covenants that the Leſſee ſhall enjoy during the Term without Eviction 
by the Leſſor, or any claiming under him; this expreſs Covenant qua- 
lines the Generality of the Covenant in Law, and reſtrains it by the 
mutual Conſent of both Parties, that it ſhall not extend further than 
the expreſs Covenant. Trin. 41 El. between (h) Nokes and Fames. (b) Cro. El. 


4 Co. 80. 674. 3. . 


| Yelv. 175. 
8. C. cited and agreed, becauſe the Gzant was good, and became void by Eviction afterwards, 


5. If A. and B. are Joint-Leſſees of a Mill, and B. aſſigns to C. and 
dies, and after A. reciting the Jointenancy and Death of B. and that all 
ſurvived to A. grants the ſaid Mill co D. and covenants that D. ſhall en- 
joy it for any Act done by A, Cc. It C. enters, &c. D. may have Cove- 
nant againſt A. (i) for as to a Moiety, the Grant was void, for A. had (i) And if 


no Power to grant what before was granted by B. Paſch. 8 Fac. be. the orcs 
eween (k) Fohbnſon and Procter, Nlv. 175. adjudged and me upon a ſhould gna- 


Writ of Error. lify the Ge- 


neral, the 
G:antee ſhould not have any Remedy foz the half at all. 2 Brownl. 214. (k) Cro. El. 909. 4 


adjourned. Cro Jac. 283. S. C. adfourned. 1 Bulſ 2. S. C. and Judgment affirmed upon a Wzit 
of Erroz accozdingly. 2 Browal. 212. S. C. and Judgment affirmed upon a Wzit of Erro, the 
Action being bzought npon an Obligation conditioned to perfozm all Gzants, &c. and the ſpecial 
Covenant does not qualify the general expreſs Gzant, 


6. A. by Indenture granted and demiſed to B. certain Lands, except 
a little Piece upon which a Pump was ſtanding, together with the Uſe 
and Occupation of the Pump, in common with other the Tenants of A. 
for 31 Years, and after the Pump became uſeleſs for Want of Repairs, 
and B. brought Covenant againſt A. and afligned the Breach in A's 
permitting the Pump to run to Decay. Mich. 21 Car. 2. between 
(1) Pomfret and Ricroft. 1 Saund. 321. adjudged by Three Judges, that the () 1 Vent. 
Action lay, for that when the Uſe of a Thing (m) is demiſed, and it 1 15 = 
runs to Decay, ſo that the Leſſee cannot have the Uſe and Benefit there- Thee Jud 
of, he may have Covenant upon the Word Dimiſi: And here the Leſſee ges againſt 
himſelf could not repair, having no Intereſt in the Pump, or Lands Twyſden. 
where it ſtood. But Twyſden contra totis Viribus, becauſe this was only a vi; 439, 
Nonfeſance, for which no Action lay: As if I grant a Way over my *Ojudged by 
Land, I ſhall not be bound to repair it; and if any Action had lay, it Thee Jud⸗ 
ſhould rather have been an Action upon the Caſe: And he held, That ges contra 
the Leſſee might have repaired the Pump, for by the Grant of the Uſe Twyſden ; 
of the Pump, all Things neceſſary for the Grantee's Enjoyment there- — ba 
of are granted. But after this Judgment was una Voce reverſed in Cam' Cam' Scaut 


Scac for Twyſden's Reaſons: And Hale ſaid, That if I lend one a Piece (m) But if 


of Plate, and covenant he ſhall have the Uſe thereof, yet if the Plate — 4 we 
28885 deration tha 
B. will build a Pill upon the Land, and a Water⸗Courſe thzongh the Land, demiſes to B. by the 
Uo2ds dedi & conceſſi, and after A. ſtops the Water-Courſe, yet no Action of Covenant lies, 
* Tovenant extends not to a Thing which was not in eſſe at the making the Leale. 1 Leon. 


Nan be 


2.34. Covenant. 


bs worn out by ordinary Uſe, without my Defaule, no Action of Co. 
venant lies againſt me. ; 

7. If one by Deed grants a Water courſe, and after ſtops it, an Action 
of Covenant lies againſt him. Mich. 21 Car. 2. 1 Saund. 322. agreed pe 
totam Curiam: And Twyſden ſaid, this was a voluntary Misfeſance. 


1116. 


* 


FRAN 4: 
(G) In what Caſes the Law will create 
a Covenant. 


1. JF a Man leaſes to me bp Indenture the Land of J. S. of 

I which J. S is ſeiſed at the Time, upon which Jenter, and 

he re-enters, J ſhall have a Wꝛit of Covenant upon this Inden 

ture, though J was not in the Land by the Leaſe, but by EG;top- 

pel; fo2 the Leſſo2 is eſtopped to ſay, that J was not in of his 

(a) Cro. Jac. Leaſe, Trin. 3 Jac. B R. between (a) Stile and Herring adjudged, 


73, Ar ad. and that ſuch Traverſe is not good. 


1 Rol. Abr. 871. Pl. 1. S. C. 


2. So fo2 the Cauſe akozeſaid, if a Man leaſes to me mp own 
Land, of which Jam ſciſed in Fee, oz otherwaps by Jndenture: 
It Jam ouſted bp another that hath Night, J ſhall have a 


(b) Cro. Jac. Mꝛit of Covenant, Tr. 3 Ja. B. R. in (b) Stile and Herring's Cale, 


23. S. C. & per Curiam. 
S. P. ſeems to | 


to be admitted per Curiam, 1 Rol. Abr. 871. Pl. 1. S. C. 


3. When a Man leaſes to me the Land ok J. S. of which J. S. is 
(c) 2 Brownl. ſeiſed at the Time; J ſhall have a Wzit of Covenant (c) befo!e 
22. F. P. Entry upon J. S. and Ke-entrp by him, fo2 J need not alledge an 
en Eviction, fo2 this is a Covenant in Law, which is broke when 
2 Cad, he is not ſeized of the Land at the Time of the Demiſe, fo? the 
that perhaps Mod Demiſe impo2ts a Power of Letting ; and it is not reaſon- 
it would be able to enfo2ce the Leſſee to enter into the Tand, and ſo to commit 
otherways if a Treſpaſs. Hobart's Reports 18. P. 11 Jac. between (d) Holder 


3 and Taylor adjudged. Contra, Tr. 3 Ja. B. R. in (e) Stiles Caſe 


upon an ex- befoze cited. 


preſs Cove- 
nant for quiet Enjoyment. (ce) Cro. Jac. 73. 


(f) Ow. ro5. 4. (f) Af a Man leaſes the Land of J. S. by Deed to J. D. J. 5. 
4 being in Poſſeſſion of the Land at the Time ok the Leaſe, and the 
48) This Leſſee enters upon J. S. who re-enters, pet J. D. ſhall (g) not have 
Word not any Action of Covenant thereupon, becauſe the Covenant in Law 
is wanting in dught to be fixed upon an Eſtate, but here was no Eſtate, fo? it 
che Original. was a void Leaſe, and the Leſſee a Diſſeiſoz by his Entry. Mich. 
37 Eliz. B. R. in Were's Caſe, per Fenner. ag 
5. So if a Man leaſes certain Goods to J. D. which are the 
Goods of another, and in his Poſſeſſion ; if he cannot enjop them, 
pet he ſhall not have anp Covenant againſt the Leſſo2, becauſe hc 
was never a Leſſee. Mich. 37 Eliz. B. R. Were's Cale dubicacur. 
| 6. If a Man leaſes Lands fo2 Years, and a Stranger enters 
(h) Ow. log. Vefo2e the Leſſee enters, he ſhall not have an Action of Covenant 
S.P. per upon this Oulter, becauſe he was never a Leſſee in Pzivitp to 
Fenner, have the Actton, Mich. (h) 37 Eliz. per Fenner. 


(H) What 


Covenant. Rs 


(H) What Perſons ſhall have Advan- 
tage of a Covenant. 


The Heir. 


1 Here are (a) ſome Covenants, of which (b) none ſhall have (a) Such as 
Advantage but the Party oz his Heirs. (c) 42 Ed. 3. 4. ere knit to 
the Eſtate. 
Secus of Covenants in groſs. Palm. 558. (b) But for a Breach in the Time of the Covenantee, 
che Action ſhall be brought by his Executor, though the Covenant was with him his Heirs and 
Aſſigns only. Lucy and Levingſton, 1 Vent. 175, 176, adjudged. 2 Lev. 26. adjudged. (c) Fitz. 
Covenant 17. 8. C. 


2. (d) Covenants of Inheritance ſhall deſcend to the Heir. (d) 1 And. 
3. As if an Abbot covenants, and hath uſed Time out of 3 _ 
Mind to ſing in the Mano; of B. fo2 him and his Servants, his 
Dcirs ſhall have Advantage of this Covenant, if B. does not 
alien. (e 42 Ed. 3. 3. (e) Cr. co- 
venant 5. S. C. Fitz. Covenant 17. S. C. 


4. Jf an Abbot and Covent covenant to ſing fo2 the Covenantee 
and his Yeirs mn ſuch a Chapel, his Yeirs at all Times ſhall 
have a Wꝛit of Covenant fo? the not doing thereof. (f) 2 H. 4. 6 (f) Br. Cove. 
| b. adjudged. Co. 5. Spencer 18. __ S.C. 
5. If a Man leaſes for Years, and the Leſſee covenants with the Leſ- = 13. $.C. 
| ſor, his Executors and Adminiſtrators, to repair, and leave it in good 28 
Repair at the End of the Term, and the Leſſor dies, Cc. his Heir 
may have an Action upon this Covenant; for this is a Covenant that 
runs with the Land, and ſhall go to the Heir, though he is not named; 


, A , 0 5 
and it appears that it was intended to continue after the Death of the 


Leſſor, inaſmuch as his Executors, & c. are named. Mich. 25 Car. be- 
tween Lougber and Williams. 2 Lev. 92. 


; ** — 


J (a) The (b) Aſſignee. N 


(a) The Af 
a e Al- 
1. (c) FF a Man leaſes Land to another by Indenture, this ſignee of the 

Covenant in Law, created by the Wozd Demiſe, ſhall] Aſſiggee, the 


go to the (d) Alignee of the (e) Term, and he chall have Ad- 70's of 


: ' he Aſſi 
vantage of it. Contra, Mich. 32 El. 2 8 


2 t Ad- 
miniſtrators of every Aſſignee, are all compriſed with this Word I ſſigns. 5 Co. 17. 5 "(b) Ex. 


tends not to an Aſſignee of a Leaſe by Eſtoppel only. Juder and Mokes, Moor 419. PI. 577. ad- 
judged. Cro. El. 373. (c) Dyer 257. S. P. per Bꝛown. 4 Co. 80. b. S. P. reſolved. 5s Co. 17. S. P. 
reſolved. (d) So of Tenant by Ststute-Merchant, &c. of a Term. &c. though they came to the Land 
by AR iu Law. 5 Co. 17. 2. (e) When the Eſtate paſſes, though by Patol, the Warranty and Cove- 
nants follow it, and the Aſſignee of the Eſtate ſhall have the Benefit thereof. Cro. El. 273, 436, 437; 
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2, If one by Indenture leaſes an Houſe for 40 Years, and the Leſſee 
covenants with the Leſſor, that he will ſufficiently repair the Houſe 
during the Term, and that the Leſſor may enter every Year to ſee if 
the Repairs are done, and (f) if upon View of the Leſſor it was re- 6) Thi 
paired according to the Agreement, that then the Leſſee ſhall hold the { 1 7 


| Cale is ſta⸗ 
Houfe for 40 Years after the Firſt Term ended, and the Leſſee grants ted as 1 the 


Kepozt, but 
the Mozds, And the Leſſor covenanted that, ſeem wanting, 


. "Moe 


rr 
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to another totum intereſſe Terminum & Terminos que tunc habuit in Tenne 
tu, and after the firſt Term ends, the Aſſignee ſhall not take Benefit c. 
this Agreement. Trin. 3 Fl. Sterns Caſe, Moor 27. Pl. 88. adjudged hs 
Three Judges againſt Carlyn, who held, Thar the Poſſibility was ink. 
rent to the Land and Term; but the Three Judges held the contra;y 
and that the Words would not carry the Poſſibility to the Aſſignee; % 
that there was a Separation between the Term and the Poſlibiliry 

(s) Moor (g) and by Conſequence that Poſſibility was determined, for tha: ;: 

159. Pl. 300. could not ſtand in Groſs : And all the Judges agreed, That the War, 
of the Word Aſſigns upon the Creation of the Covenant was immate. 
rial, for if the Poſſibility was inherent, it would paſs however. 


—_— 2 
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(K) In what Caſes the Aſſignee ſhall 
have Advantage of a Covenant. 


1. There are ſome Covenants that none ſhall have Advantage 
(4) on 7 : I of but the Partp to the Covenant, oz his Heirs. (a) 8 
Fitz. Cove 3 


4. 
ant 17 § C. 2. (b) There are (c) ſome Covenants which have an Jnhcri- 
oy vg tance in the Land, (d) which pals with the Land. (e) _ 


venant to re- 

pair the Houſes demiſed, &c. Godb. 270. Moor 242. Pl. 380. (c) Where the Aſſignee of a Term 
wall take Benefit of a Covenant to permit him to retain his Rent in Caſ:, &c. againſt the Aſſignee of 
the Reverſion. Bayly and Dffozd, Cro. Car. 137. 1 Jon. 242. (d) If the Leſſor grants to the Leſſce 
ſo many Eſtovers as will repair the Houſe, or that he ſhall burn within his Houſe during the Term; 
theſe, as Things appurtenant, ſhall go with it into whoſe Hands ſoc ver it comes. 5 Co. 17. b. (e) Br, 
Covenant 5. S. C. Fitz. Covenant 17, S. C. | 


(f) Co.Lit 3. (f) As if a Pzioz covenants with B. to ſing in a Chapcl 
385. 3. L. F. in his Mano? of D. koz him and his Scrvants, (in Fee, as it 
(8) Lach * ſeems to be intended) the Afſignee of the ano? ſhall have Co- 


S. C. Pitz. Venant fo2 a Default. (g) 42 E. 3. 3. b. Co. 5. Spencer 17. b. be⸗ 


Covenant 17. Cauſe it ig annered to the Manoz. (h) 2 II. 4. 6. b. 
8 
ch) Br. Covenant 17. S. C. Fitz. Covenant 13. 


(i) Co. Lit. 4, (i) But if the Covenant be to ſing in the Chapel of a Stran- 
385. a. §. P. ger, the Allignee ſhall not have Covenant. (K) 2 H. 4. 6. adjud- 
(k) Br. Co. ged. Co. F. Spencer 18. 


venant 17, 


S. C. Fitz. Covenant 13. S. C. 


(1) Co. Lit. 5. (1) Upon Equality of Partition, if one Coparcener cove⸗ 
384. b 385. % nants to acquit the other and her Yeirs, of Suit, the Alignee ot 
8. F. the Land ſhall have Benefit of this Cov b 

(m) Fitz Co- 0 enant. (m) 42 E. 3. 3. b. 

venant 17. Co. 5. Spencer 18. 

S. C. Br. Co- 6. If A. ſeiſed of Lands in Pee, conveps it bp Deed indented 

venant 5. S. C. to B. and covenants with B. his Heirs and Aligns, to make any 
other Aſſurance upon Hicqueſt, fo2 the better Settlement of the 
Land, 8c. and after B. conveps it to C. who conveys it to D. and 
akter D. requires A. to make another Aſſurance acco2ding to the 
Covenant, and he refuſes, D. ſhall have an Action of Covenant 
in this Caſe againſt A. by the Common Law, as Aignee to h. 

1c) ei Cin Tr. 14 Car. B. R. between (n) Midlemore and Goodale, upon a 

£03, o. Demurrer, admitted and agreed per Curiam; but Judgment was 

8. C. 51 given againſt the Plaintiff fo2 another Cauſe, 

ged. 1 Jon. 


406, S. C. & S. P. appears, 
5 It 
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7. If A. by Deed enfeoffs B. of certain Lands, reſerving Rent, 
Fealty, and Suit of Court, and by the ſame Deed grants, That if the 
Feoffee ſhall be diſtrained, vexed, or charged for other Rents or Ser- 
vices, then he may enter, and diſtrain for his Amends in other Lands: 
This is annexed to the Eſtate of the Land, and ſhall go with it to eve- 
ry Aſſignee. Mich. 26 Elix. between Allen and Givers. Moor 185. Pl. 331. 
per Curiam. | 
8. If A. leaſes an Houſe to B. for Years, and 4. covenants to repair, 
and that B. his Heirs and Afligns, may at all Times enter, and ſee in 
what Plight the ſame is, and if upon ſuch View any Default ſhall be 
ſound in the not Repairing, and thereof Warning ſhall be given to . 
his Executors, &c. then within Four Months after ſuch Warning, ſuch 
Default ſhall be amended; and after the Houſe, in Default of B. be- 
comes ruinous, and A. grants the Reverſion to C. who, upon View of 
the Houſe, gives Warning to B. of the Default, &c. If it is not repair'd, 
C. may have an Action againſt B. as Aſſignee of A. though the Houſe 
became ruinous before C. was entitled to the Reverſion; (o) for che (o But an 
Action is not founded upon the ruinous Eſtate of the Houſe, but Aſlignee 
{or not repairing within the Time appointed by the Covenant. Ach, Wall not 


29 & 30 Eliz. (p) Maſcalls Caſe, 1 Leon. 61. adjudged. lin — 


1 a Bꝛeach of 
Covenant befoze his Time. Cro. El. 863. 2 Leon. 5r. 2 Vent. 278. —But upon g Bꝛeach after 


his Time, though his Eſtate is determined, he may. Athow and Hemmings, 1 Rol. Rep. 80, 
Ow. 152, 2 Bulſ. 28 1. (p) Moor. 242. Pl. 380. S. C. adjudged. 


* 


9. If Leſſee for Years covenants to leave the Houſes in good Repair 
at the End of the Term, and the Leſſor grants his Reverſion to another: 
(q) Though this Covenant is not to be performed during the Term, (q) So 
yet for a Breach thereof, the Grantee of the Reverſion may bring an where Leſ- 
Action, and there cannot be a more apt Covenant to run with the 02 cove- 
Land. Mich. 39 & 40 Eliz. between (r) Matures and Weſtwood. Cro. — 3 
Elix. 599, 600, 617. per Curiam. And it was ſaid the Covenant was in- Leaſe at the 
ſtantly broke upon the Determination of the Term. End of the 


' Term, and 
the Lefſo2 grants over his Beverſion, &c. Moor 150. 1 And: 82, 83. (t) Moor 527. Pl. 695. 


8. C. but S. P. does not appear, Goulſ. 175, 176. S. C. & S. P. Gaudy con. Fenner, 


10. If A. leaſes Lands to B. for 200 Vears, and A. by the ſame Deed 
covenants for himſelf, his Heirs and Aſſigns, with B. his Executors and 
Aſſigns, That if B. is diſturbed for Reſpite of Homage, or inforced to 
pay any Charge or Iſſues loſt, that he ſhall with- hold ſo much of his 
Rent, as he ſhall be inforced to pay; and A. grants his Reverſion to C. 
and B. aſſigns the Term to D. D. may take Benefit of this Covenant 
againſt C. for it runs with the Land. Mich. 4 Car. between (s) Bayly Bayly and 
and Offord, Cro. Car. 137. reſolved per Curiam : And that in an Action for Hughs, 


the Rent, D. may plead it in Bar; but adjudged againſt the Plaintiff for 1 Jon. 242. 
another Reaſon. ſeems to 


have been 
the ſame Caſe, and S. P. per Curiam. And by this Book the Covenant was, Af the Leffee, his 
Erecutozs o2 Aſſigns, ſhould be diſfurbed, &c. but adjudged pro Qucr*, becauſe by the Defen- 
dant's Plea it appeared, the Charge foz Yomage was not legal, 
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00 1g. - (L) (a) Who ſhall be bound by b, it 


ving Land . . 
charged with without naming. 


the Payment 
of a Fee- 


Farm Rent, The Aſſignee. 
grants Part 


of the Land | 

to B. and co- 1. IJ a Man leaſes fo2 Years, and the Leſſce covenants in this 
venants that Manner: Proviſo ſemper, & pred' ]. the Leſſee doth covenant, 
ce . That he will repair, maintain, and ſuſtain the Fouſ(cs upon d the 
of che lack Pꝛemiſſes, ad omnia Tempora neceſſaria, during all the laid Term; 
Rent, and and after the Leſſee aſſigns over the Term: The Achgnee (c) ſhall 
after grants be bound bp this Covenant (d) to repair the Youſes during the 
the Reſidue Life of the firſt Leſſee, though the Alignee be not named, becau(c 
- x "0 the Covenant runs with the Land, bcing made foz the Mainte. 
ſhall not be nance of a Thing in (e) Eſſe at the Time of the Leaſe made. 
taken asa P. 38 El. B. R. between the (f) Dean of Windſor and Hide, adjudged 
real Cove= in a Wꝛit of Erro upon a Judgment in Banco thercof. 


nant, which 


ſhall in Equity charge the other Land granted to C. with the whole Rent. Hard. 87, (b) Where 
the Aſſignee ſhall be chargeable with a Momine Penex, incurr'd after Aſſignment. Thyn and 
Cholmly, Moor 357. Pl. 486. adjudged. Cro. El. 383. adjudged, for the Land is charged therewith, 
and the Aſſignee for his own Time ſhall be chargeable, Goulſ. 129 appears. (c) By the Common 
Law, but without Queſtion by the Statute of 32 H. 8. Cro. El. 457. (d) Kitchin and Buckly 
S. P. 1 Lev. 109. adjudged. 1 Sid. 157. adjudged. Raym. 80. appears, fe) When the Covenant 
extends to a Thing in elle, Parcel of the Demiſe, it is quaſi annexed to the Thing demiſed, and runs 
with the Land, and ſhall bind the Aſſignee, though not expreſly named. 5 Co. 16. b. Et vid. Godb. 


270, (f) Cro. Eliz. 457, 552, 553. S. C. adjudged. Moor 399. S. C. adjudged upon a Writ of Error, 
and the Judgment affirmed accordingly. 5 Co. 24. S. C. adjudged. 


2. But the Adignee ſhall not be charged in a Writ of Covenant 
foz any Bzeath after the Death of the firſt Leſſee, inaſmuch as 
it is perſonal to the Leſſee himſelf. P. 38 El. B. R. agreed, between 

(s) 928 the (g) Dean of Windſor and Hide. 
7. S. C. 


| 
S. P. by Two Judges. Moor 399, 400. Pl. 523. S. C. & S. P. by Two Judges againſt Two; but after 


the Judgment was con, 


(b) Moor 3. (h) But if A. leaſes for Years to B. and B. for himſelf, his Execu- 
3 * —4 tors and Adminiſtrators, covenants with A. to build a Wall upon Part 
F. devated. of the Land demiſed, and after B. aſſigns: The Aſſignee is not bound 
by this Covenant, for the Law will not annex the Covenant to a Thing 
not in Ee. Paſch. 25 El. Spencer's Cale, 5 Co. 15. adjudged. 
4. But if B. had covenanted for him and his Aſſigns to build the Wall, 
Cc. this would have bound the Aſſignee, becauſe it is to be done upon 
the Land, and the Aſſignee is to have the Benefit thereof. Paſch. 25 E.. 
F Co. 15. per Curiam. 
5. But though the Covenant be for him and his Aſſigns, yet if the 
Thing to be done be meerly collateral, and no way concern the Thing 
demiſed, the Covenant ſhall not bind the Aſſignee; as if it be to build an 
(i) Cro. Jac. Houſe upon other Land of the Leſſor, or (i) to pay a collateral Sum. 
229. S. P. Paſcb. 25 Eliz. 5 Co. 15. per Curiam. 
adjudged. 6. But if a Man demiſes Sheep, or other perſonal Things, for a cer- 
tain Time, and the Leſſee covenants for him and his Aſſigns at the End 
of the Term to deliver ſuch Sheep, &c. or the Price for them, and the 
Leſſee aſſigns them over; the Aſſignee ſhall not be bound by the Cove- 
nant, for tis but a perſonal Contract; and there is not ſuch Privity as 
between Leſſor and Leſſee of Land and his Aſſigns. 5 Co. 16. b. 27. a. 
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Covenant. 


7. (k So if a Man leaſes Land for Years, (I) with a Stock of Car- *) 23 Man 
tle, and the Leſſee for him and his Aſſigns covenants to deliver the Stock poſſeſſed of 
at the End of the Term. 5 Co. 17. a. a Tavern 


; fo2 6 Pears, 
teaſes it to another fo thee Years; and it was covenanted that during the Thzee Pears, quolibet 
Menſe, the Leffee (hould give an Account to the 14 of the Tu ine which he (old, and ſhould pay " 
unto him fo2 every Tun ſold fo much; and after the Lefoz grants the remaining Thee Pears to | | [| 
another : The Covenant being collateral, it paſſes not by the Aſſignment of the Thzee Bears. 1 


. 4 2 — 


—_ Y 
— ä — 


Godb. 120, Moor 243. Pl. 382. though the Covenant was to account to the Lefſoz oz his Aſſigns, 1 il. 


(% As in the Cale of Wood and Foſter ; which vid. Ow. 139. 1 Leon. 42. Godb. 113. 


% If Leſſee for Years, for himſelf, his Executors and Adminiſtra- i} 


tors, covenants with his Leſſor to leave 15 Acres every Year for Paſture, 1 
ab/que Cultura, and after the Leſſee aſſigns: The Aſſignee, though not " 


named, muſt perform the Covenant, becauſe tis for the Benefit of the 1 
Eſtate, according to the Nature of the Soil; but a collateral Covenant 
as to build de novo, & c. ſhall not bind him, unleſs named. Paſch. 4 Fac. 
between Coclſon and Cock, Cro. Fac. 125. adjudged. 


— OS 


(M) In what Caſes it lies againſt an N 
Aſlignee. 


1. IF A. demiſes to B. ſeveral Parcels of Land, and the Leſſee 

covenants fo2 him and his Aſſigns to repair, &c. and after 
the Leſſee aſſigns to D. all his Eſtate, in Parcel of the Land de- 
miſed; and after D. does not repair that to him aſſigned: The 
Leſſoz map have an Agion of Covenant againſt D. the Aſſignee, 


— 
— 


Tr. 7 Car. B. R. between (a) Conham and King, adjudged per Cu- 7,1 Cro. Car: 
riam, this being moved in Arreſt of Judgment, 221, 222, 


S. C. ad jud- 
ged, becauſe this Covenant is diviſible, and follows the Land with which the Defendant is cha cds 


by the Common or by Statute Law. 1 Jon. 245. S. C. adjudged. —So if the Leſſor had granted the 
Reverſion of Part to one, and of other Part to another, they might have brought an Action of Cove« 
nant, Kirchin and Buckly, 1 Lev. 109. appears. 1 Sid. 157. appears. Ray. 80. appears. 


2, If a Man leaſes for Years, and the Leſſee covenants for him and 
his Aſſigns to pay the Rent ſo long as he and they ſhall have the Poſſeſ- 
ſion of the Thing let; and the Leſſee aſſigns, the Term expires, and 
the Aſſignee continues the Poſſeſſion afterwards: An Action of Cove» 
nant will lie againſt him for Rent behind after the Expiration of the | 
Term; for tho' he is not an Aſſignee ſtrictly according to the Rules of | 
Law, yet he ſhall be accounted ach an Aſſignee as is to perform the 
Covenants. Mich. 1651. between Bromefield and Sir Fobn Williamſon, 

l. 407. adjudged nit. | 
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(N) In 


— — 


CO KK ——᷑i:F- CL CEE ——— — — — = 
- —— - * - P 


, 1 W * — — — ́ — . A 1 1 — 
— —— = * um ac G 
- - > N * . — 
— — — 2 — ꝙw——. — ß ̃ ꝶ — ſ— + 6.4 — — — pe . «% 4 
7 0. - pe . 
, — * wil 8 "> * Av — II) — . „ 
— = . . 
— 0 * - 


i 20S — —= 


4 i - * 
— ' —bLQ . IRGC 


2.40 Covenant. 


(N) In what Caſes it ought to be 
% wiee brought againſt the (a) Aſſignee, and 


no Action 


tics enn, in What Caſes againſt the Aſſignor. 


the Aſſignee 
after an Aſ- 
ſignment by 1. (b) FF a Man leales fo; Years, rendzing Neut, and t 
him made, Leſſce covenants foz him and his Aſſigns to revair thc 
=_ 4g Houſe during the Term, and after the Leſſee afigns over the 
303, 304, Term, and the Leſſo? accepts the Kent from the XMgnee, and at 
ib) Batche- ter the Covenant is b2oke : Notwithſtanding the Acceptance 9: 
loz and Gage the Rent from the Alſignee, pet an Action of Covenant ſ1cs 3 
like Point, gainſt the firſt Teſſee, fo2 the Leſſee hath covenanted cxp2c6y fo; 
on 2554 him and his Alligns; and this perſonal Covenant cannot be 
ged, the Co- transferred by the Acceptance of the ent. M. 10 Ja B. R. be 
venant being tween (c) Ventrice and Goodcheap, adjudged; and the lame Trim 
from him, his between (d) Bernard and Godskall, adjudged, H. 16 Ja. B. K. be. 
— R tween Sir J. (e) Brett and Cumberland, adjudged upon Demur 
2 P. 16 Car. B. R. between (f) Norton and Acklan. 
upon the Pre. adjudged upon Demurrer. Intratur, II. 5 Car. Rot. 549. T; 
miſes. 1 Jon. 6 Car. B. R. between the Counteſs of Devon and Collier, adju- 
223. adjud- ged, where the B2each was fo2 Non-papment of Nent. P. 20 Car. 
ged. oa ga B. between Crofts and Tailer, adjudged upon Demurrer, where 
18 20. the Bzeach was fo2 Non papment of Kent, Intratur, Hill. 19 Car. 
S. P. adjud- Rot. Barnard 

: id. 
8571 — Mod. 139. 1 Sid. 402. 1 Saund. 240. (c) Cro. Jac 309. S. C. cited. (d) Cro. Jac. 309 
S. C. adjudged. (e) Cro. Jac. 521, 522. $ C. adjudged, that it lay zpainſt the Executor of the 
Leſſee. 1 Rol. Rep. 359. 2 Rol. Rep. 63, 64. S. C. adjudged. Poph. 136, 137. S. C. adjoznatur. 
Godb. 276. S. C. adjoznatur. Cro. Car, 188, S. C. cited. (f) Cro. Car. 580. S. C. adjudged. 


(g) r Jon. 2. (8) 7. a Leſſce covenants, that he and his Aligns will re 
223. S. P. pair the Youſe demiſed, and the Leffee grants over his Term, 
per Curiam. and the Aſſignee does not repair it: An Action ok Covenant lic 
(9) ewock, either againſt the Aſſignee at Common Law, becauſe this Cove 
but Execu-. nant runs with the Land, o; ir lies againſt the Lefſce (h) at th: 
tion ſhall be Election of the Leſſoz. 25 UH. 8. Brook Covenant 32. 
Again 

— 1 — ; for if he takes both in Execution, he that is laſt taken ſhall have an Judita Querels. 
Cro, Jac. 523. | 


3. If A. leaſes to B rendring Rent, and B. covenants to pay it, and 
after B. aſſigns to C. and A. grants the Reverſion to D. and D. ate: 
accepts Rent from C. yet for Non- payment at another Day, D. ma; 

(i) 1 Browal. have an Action againſt B. it being upon an (i) expreſs Covenant 


os 2 Trin. 36 Car. 2. between Edwards and Morgan, 3 Lev. 233. adjudged. 
181d. 447. * 


2 —— — 


(O) What will extinguiſh a Covenant. 


I, FF, a Man covenants with Tenant fo2 Life of an Youſe, 65 
1 find a Chaplain to ſing, &c. in the Boule every Saturday du— 
ring the Life of the Covenantee; if the Covenantee ſurrenders to 
the Leſſo2 the Youſe, and re-takes an Eſtate fo2 Years, pct the 
(+) I ſuppoſe Covenant remains. 6 H. 4. (a) z. 
this is miſ- | 
printed in the Original, and ſhould be Fol. 1. 


4 2. The 


C 


nn 


—_ 


Covenant. 241 


S 


— 


2. The ſame Law, if he had granted the Houſe over, and he 
had not retook an Eſtate. 6 H. 4. 3. (Quæte this, fo? after the 
H2ant, how is it lawful fo2 the Chaplain to come into the Houſe 
without a Treſpaſs? ) i 
3. If A. grants a Rent-Charge to B. for the Life of C. Babend to B. his 
Heirs and Aſſigns, to the Ule of C. and A. covenants to pay it ad uſum C. 
If the Rent is behind, B. may have an Action of Covenant againſt A for 
though the Rent - Charge is executed by the Statute, and the Power of 
diſtraining, as incident thereto, transferred to C. yet the Covenant be- 
ing collateral, is not transferred nor diſcharged, but remains with B. 
Mich. 28 Car. 2. between (b) Boſcawen and Herle and Cooke, 1 Mod. 223. (b) 2 Mod. 
adjudged. 138 8. C. 
adJuogeds 


# » 
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Covenant, 
By the Statute of 32 U. 8. 


1. P E R 32 H. 8. cap. 34. reciting, Whereas divers had leaſed Manors, 

Ce. or other Hereditaments, (a) for Life or Lives, or Years, (a) It ex- 
by Writing, containing certain Conditions, Covenants, and Agree- tcnds not to 
ments, as well on the Part of the Leſſees and Grantees, their Execu- Gifts in 
tors and Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs Fail. * 
and Succeſſors; and whereas by the Common Law, no Stranger to any os bn 63. 
Condition ot Covenant could take Advantage thereof, by Reaſon (b) At ex? 


(b) It er- 
whereof all Grantees of Reverſions, and all Grantees and Patentees of * to his 


the King of Abbey-Lands, could have no Entry or Action for any W | 
Breach, &c. it is enacted, That all Perſons, Bodies Politick, their 9999 n 


Heirs, Succeffors, and Aſſigns, which have or ſhall have any Grant of Nn 


our (b) ſaid Lord the King, of any Lordſhip, &c. Rents, Tithes, (c) It ex⸗ 

Portions, or other Hereditaments, or any Reverſion thereof, which be- tends not to 
longed to the Monaſteries, Cc. or which belonged to any other Perſon, Gzantees by 
Se. and alſo all other Perſons, (c) (d) being (e) Grantees or Aſſignees Fine till Bt- 


: : m a 
(f) to or (g by our faid Lord the King, or to or by any other Perſon 1571 — be 14 
or Perſons, and the Heirs, (h) Executors, Succeſſors, and Aſſigns, of intended of Wo 
every of them, (i) ſhall and may have (k) like Advantage, by Entry, — 4 as Wis 
3 | ave had a 1 
Ceremonies by Law requiſite. Co. Lit. 215. a. 5 Co. 122, 113. (d) Though after Bzeach, 1 
and beſoze the Action bzought, their Eſtate determines. Athow and Hemming, 1 Rol. Rep. 80. 14 
Ow. 151. 2 Bulſ. 281. (e) It extends to Gzantees of Part of the State of the Reverſion, &c. Wh. 
Co. Lit. 215, a, Godb. 162. Athow and Hemming. 1 Rol. Rep. 80. Ow. 131, 152. 2 Bull. 181, Ec 4! | 
vid. 1 Leon. 252. Moor 93. Pl. 230. —But not to Gzantozs, &c. of the Neverſion in Part of the [150 
. Land, Co. Lit. 215. a. Cro. El. 833. Moor 98 PI 247, (Ff) It extends to him that comes in +4 
by Limitatiou of an Uſe, though in the Poſt ; foz coming in by the Act and Limitation of the ti 
Party, he is a ſufficient Gzantee, &c. within the Statute. Co Lit. 115. ». b. Moor 98. Pl. 241. 14 
4 Leon. 27, 29 — But it extends not to ſuch as come in meerly by Ad in Law, as the Lozd a 
L 
| 


upon an Eſcheat, Alienation in Woztmain, &c, Co. Lit. 215. b. —Noz to him that is in of ano- 
ther Eſtate. Moor 376. Pl. 1228. (g) But if a Copyholder by Licence of the Lozd leaſes o: 
Pears, &c. and after ſurrenders the Reverſion to the Uſe of another in Fee, who is admitted, yet 
he is not a Gzantee, &c. within the Act, fo2 he is not pꝛivy to the Leale made by the Coppholder, We 
nog in by him, but may plead a Gzant of his &ſtate immediately from the Lozd. Braſicr and Beal, 197 
Yelv. 222. per Curism, upon the firſt Opening. Cro. Jac 265. adjudged by two Judges. Ec vid. =_ 
Cro. Car. 25, 44. Hob. 178. But in the Cafe of Glover and Cope, 3 Lev. 326. it 1s adjudged, . 
that ſuch Surrenderee may have an Action of Covenant by this In. (b) Leffee fo2 20 Pears 1 
leaſes foz 10 Pears, and his Leſſee covenants, &c. and the firſt Leſſee grants his Reverfron: 1 
This Gzantee is a ſufficient A (fignee within the Statute. Davy and Mathew, Moor 525. Pl. 694. [17 
adjudged. Cro. El. 649. adjudged. Mathewris and Weſteray, Moor 527. Pl. 695. adjudged. Cro. | 1 
El. 599, 617. adjudged. Goulſ 155. adjudged. Er vid. Godb. 161, 162. (i) Whether this doth — 
not imply, that the Gzantoz ſhall not. 3 Lev. 155. dubitstur. Et vid. 1 Sid. 402. (k) But he ib 
ſhall not take Advantage of a Condition befoze he has given Notice to the Leſſee: Co. Lit. 214. 40 


5 Co. 113 b. —Sccus of a Covenant. Godb. 262. Cro. Jac. 476. Bridg. 130. li N 
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— 


W es 


(1) Viz. by for Non-payment of Rent, or for doing Waſte, or (1) other Forfeiture. 
8 "0 and the (m) ſame Remedy by Action only for not performing other 


incident to Conditions, Covenants, and Agreements, contained in the ſaid Leaſcs. 
the Rever- againſt che Leſſees and Grantees, their Executors, Adminiſtrators, and 
fion, as Aſſigns, as ehe (n) (o) Leſſors and Grantors, their Heirs or Succeſſor, 
Rent, oz fo: ought, ſhould, or might have had, at any Time or Times, Cc. 

the Benefit 5 


of tre Elkate, as foz doing Waſte, not keeping the Youſes in Repair, &c. and not foz the Pay- 
ment of any Sum in Gꝛols, Delivery of Cozn, &c. ſo as other Foxfeiture ſhall be taken foz other 

ozfeitures, ke to thoſe Examples put, viz. Payment of Rent, and not doing Waſte, which are 
oz the Benefit of the Reverſion. Co. Lit. 215, b. Et vid. 5 Co. 18. Moor 159, 243. Pl. 382, 876. 
PI. 1228. Ow. 41. 1 And. 82, 83. Ray 250. 1 Saund. 159. So if the Pzoviſo be to enter fo: Non- 
payment of a Kent oz groſs Sum by Way of Fine, the Gzantee of the Beverſion ſhall not take 
Advantage of it, foz the Condition cannot be appoztioned. Styl. 316. (m) The Pzivity of Action 
is transferred, and it may be bꝛought in the County where the Covenant was made, though the 
Lands lie in another. Thursby and Plant, 1 Saund. 237. adjudged; but a Urit ot Erro2 was 
bzought in Cam? Scac', and it was after compounded. 1 Sid. 401. adjudged. 1 Lev. 259. adjudged, 
but Erroz bzought, &c. 1 Vent. 10. Et vid. 3 Mod. 338. (n) Therefoze if the Conuſee of tt: 
Reverfion, befoze Attoznment, bargain and ſells to another, to whom the Leſſee attozns, the Bar⸗ 
gainee may, &c. though his Bargainoz could not. 5 Co. 113. a. (o) A. deviſes to B. foz Pears, 
rendzing Kent, upon Condition to re-enter foz Ron⸗ payment, and after deviſes the Never ſion in 
Fee to another, and dies; the Deviſee may take Advantage of the Condition, though there was 
never any Keverfion, &c. in the Deviſoz. 2 Leon. 33. per toram Curiam. 


2. And by the ſame Act it is enacted, That all Farmers, Leſſees and 

Grantees of Lordſhips, & c. Rents, Tithes, Portions, or other Heredita. 

ments, for Years, Life or Lives, their Executors, Adminiſtrators, and 

(p) But it (p) Aſſigns, ſhall and may have like Action and Remedy againſt all 
eſfee ko: Perſons, Bodies Politick, their Heirs, Succeſſors, and Aſſigns, which 
zo gears by Grant of the King, or other Perſons, ſhall have the Reverſion of the 
— ſame Lordſhips, &c. ſo letten, or any Part thereof, for any Condition, 
10, he is no Covenant, or Agreement, contained in theit Leaſes, as rhe Leſſees, or 
Alſignee any of them, might and ſhould have had againſt the Leſſors and Gran- 
within the tors, their Heirs and Succeſſors; Recovery in Value, by Reaſon of any 


4 · 4 02 Warranty in Deed or Law, only excepted. 


enant to the firſt Lefſoz, Moor. 93. Pl. 230. 


Covenant. 
culbere it may be taken Advantage of by Way of Plea. 


1. TIN Treſpaſs for cutting and Carrying away Four Aſhes, the De- 

| fendant may plead, That before the Plaintiff had any Thing in 

the Place where, Cc. A. was ſeiſed thereof in Fee, and leaſed to B. ex- 

cepting the Wood and Underwood, and covenanted, quod licitum feret 

for B. and his Aſſigns, upon the Premiſſes to take Houſebote, c. and 

that B. aſſigned to C. and the Defendant, as Servant to C. took the Aſhes 

(a) Foz this, for Houſebote, &'c. (a) Becauſe the Covenant is in the ſame Deed, 

vid. Cro. El. Mich. 9 Fac. inter Purfrey and Grime, Cro. Fac. 292. the Court ſeemed to 

223, 709. incline accordingly; though ic was objected, That the Taking could 

1 Leon. 237- not be juſtified for Want of the Word Grant; but the Plea in this Caſe 

Co 3+ was held to be naught for Want of ſhewing the Deed, and that C. had 
Bridg. 1 17. expended the Aſhes accordingly. | 

Cro. Car. 137. 


1 Jon. 242. 3 Lev. 152. But where the Covenant is in a ſubſequent Deed, tis otherways. 
2 Vent. 218. | | 


1 


Cobe⸗ 


Covenant. 


2 
wy 


Covenant. 
(a) Pleading. (9) Where 
(b) Declaration. — 4 02 


mance plea- 
1. 3 an Action of Covenant the Plaintiff declared, That Queen ded, mult 


Elizabeth leaſed a Meſſuage, &. to the Defendant for 21 Years, 22 


- de and 
and that che Defendant, his Executors and Aﬀigns, were thereby bound co 


to rgyair, and leave the Premiſſes at the End of the Term in good Re- of the Co- 

air, and that the Queen granted the Reverſion to B. and that B. grant- venant oz 
ed the ſame to the Plaintiff; and for not repairing, &c. this is a good 1 28 
Declaration, though the Plaintiff is not named Aſſignee. Paſch. 8 Fac. n. 245. 


: Cr o. El. 202, 
between the Lord Ewre and Strickland, Cro. Fac. 240. adjudged. 203, 780. 


March 17. 
Al. 60. 2 Mod, 229. (b) Quod teneat, &c. & de Conventione frafta, all one. Hard. 178. 


2. (c If in an Action of Covenant the Plaintiff declares, Whereas (e) Co. Et. 
by Indenture _—_ Date, Cc. teſtatum exiſtit, That the Plaintiff hath 195. S. P. 
demiſed ro the Detendant a Meſſuage and Garden for 21 Years, and N N a 
the Defendant by the ſaid Indenture covenanted not to erect any Build- 2 
ing in the Garden, & c. and avers in Facto, that he did erect, c. This ged. 537. 
is a good Declaration, though he does not expreſly ſay, quod dimiſit & $ P. adjud- 
convenit. Paſch. 6 Car. between Batchelor and Gaye, Cro. Car. 188. adjud- ged. Et vid. 


ged in B. R. and ſaid, twas the uſual Courſe (d) there to declare in 1. d. 375, 


76, where 
this Manner. the Mg at 
declares per 


quoddam Scriptum, per quod teſtatum exiſtir, &e. (d) And ſo are the Pzecedenits in B. Cro. El. 
195. 2 Rol. Rep. 210, 211. 


3. If Baron and Feme, being ſeiſed of an Houſe to them, and the 
Heirs of the Baron, leaſes to A. and he covenants with them, and the 
Heirs and Afſigus of the Baron, to repair, &c. and the (e) Baron and (e) By the 
Feme convey the Inheritance to B. In an Action upon this Covenant, Report in 
B. may ſhew the whole Matter, and conclude, quod Actio ei aterevit as Jon. oye Ba- 
Aſſignee of the Baron, without ſhewing the Death of the Feme ; for 4 pd 
the Eſtate for Life being transferred with the Fee, it is drowned there- the Feme 
in. Mich. 8 Car. between (f) Major and Talbot, Cro. Car. 285. adjudged. and the Yeir 


| ; of the Ba⸗ 
ron conveyed, and the Action was bzought as Aſſignee of the Heir. (f) x Jon. 305 S. C. adjud⸗ 


ged; and ſaid, that it was no Benefit to the Leſſee to have the Eſtate foz Life continue, and 
therefoze, &c, 


4. If in an Action of Covenant the Plaintiff declares upon an In- 
denture, in which the Defendant had covenanted. that he was ſeiſed 
in Fee, &c. and would free the Premiſſes from all Incumbrances, and 
that the Plaintiff ſhould quietly enjoy, and for Breach, aſſigns an En- 
ry and Eviction by a Stranger, & /ic Conventionem ſuam (in the Singular 

umber) fregit : This is well enough, for Conventio eff Nomen collecti vum; 
and if 20 Breaches are aſſigned, the Count is de Placito, quod teneat ei 
Conventionem Trin. 30 Car. 2. between Afler and Mazeen, 2 Mod. 311. 
adjudged upon Demurrer. 


Cove⸗ 


244 Covenant. 
Covenant. 
Breach. 
(3) In Co- (a) Alignment (b) thereof. 
venant foz | | 
net repairs Tf in Debt upon the Obligation, the Condition whereof is of Three 
Basa was Parts; Firſt, That he ſhall ſerve the Plaintiff well; Secondly, 


encrally al⸗ That he ſhall duly account; Thirdly, That within Three Months after 
edged, with- Notice, he ſhall make Satisfaction for all Loſſes fuſtained by his Appren- 
out ſhewing tiſhip; the Defendant pleads Performance ſpecially, and the Plainiiff 
in aſſigus for Breach, That upon Account he was ſound in Arrear 60 /. 
adjudged, it which he received, and converted to his own Uſe, and ſo had nor ſer- 
was ge ved the Plaintiff well: This is a good Replication, without alledgin 
after Uers Notice; for though it might be alledged as a Breach of the Third Part 
dict. Do of the Condition, yet the Converſion of the Money to his own Uſe 
2 Mod. 176. may be alledged as an ill Service. Ab. 42 & 43 Eliz. between Cutler 


Et vid. 2 Jon. and Brewſter, Cro. Eliz. 230. adjudged ; and ſeems to have been upon a 


125. where r 
the Cove- Special Demurrer. 


nant was to | 

repair all the Pales, except thoſe on the Beſt Side, and the Bꝛeach aſſigned was in not repair- 
ing the Pales, contra Formam Conventionis. (b) Jn an Action f Covenant ſeveral Bzeaches 
may be aſſigned, Mtherways in Debt upon an Dbligation convitioned to perfozm Covenants, 
Cro. Car. 196. —Per 8&g Will. cap. 10. in Actions in the King's Courts of Recozd, upon Bond 
o2 Penalty foz Non-perfozmance of Eovenants, the Piaintf may aſſign as many IBzeaches as 
he pleaſes, and the Jury npon the Trial ſhall aſſeſs not only ſuch Damages and Coffs of Suit 
as uſual in ſuch Caſes, but Damages foz ſuch of the 1Bzeaches as the Plaintiff ſhall pzove to have 
been bzoken, and Judgment ſhall be enter'd upon ſuch Uerdic as uſual ; and if Judgment ſhall 
be foz the Plaintiff, upon Demurrer, Confeſſion, oz Nil dicit, the Plaintiff upon the Roll may 
ſuggeſt as many Bzeaches as he pleaſes, upon which a Wꝛit ſhall illue to, Sc. to ſummon à Ju 


ry to appear at the next Aſſiſes, &c. to aſſeſs Damages, &c. Vide. 


2. If A. leafes to B. for Years, and B. covenants to repair during 
the Term, and at the End of the Term to leave the Premiſſes well re- 
paired: In an Action upon this Covenant it may be aſſigned for : 
Breach, That he did not leave them well repaired at the End of the 
Term; and if the Defendant pleads, That at the End of the Term he 
delivered them up well repaired, then if the Plaintiff will aflign a 


- Breach, he ought co ſhew particularly in what Part it was not repaired, 


ſo as the Defendant may give a particular Anſwer thereto. Trin. 5 Fac. 


between Hancock and Field, Cro. Fac. 171. adjudged; and it was ſaid to 


have been adjudged between Boyle and Saxy, That in a Declaration in 


(c) Cro. Jac. Covenam, ir ſufficeth to aſſign the Breach as (c) general as the Co- 
661. venant is. a 

(d) 2 Mod. 3. (d) If a Breach of Covenant is ſufficiently alledged, the Plaintiff 

45 need not conclude & fic non tenuit Conventionem in boc, & c. for that is 


(e) That he 
was not 
lawkully 
ſeiled in Fee 
of an inde⸗ 
feaſible 
Eſtate. Cro. 
Jac. 369. Et 
vid. Raym. 
14, 15. 
(CF) Cro 


but Repetition. Hill. 
adjudged. | 

4. If A. leaſes to B. for Years. and covenants, That he hath full 
Power and lawful Authority to leaſe, &c. and'in an Action upon this 
Covenant, B ſays he had (e) not full Power and lawful Authority to 
leaſe, &. The Breach is well aſſigned, for he hath well purſued the 
Words of the Covenant zegative, and what Eſtate he had lies more in 
the Notice of the Leſſor, than of the Leſſee, and therefore he ought co 
ſhew what Eſtate he had at the Time of making the Leaſe, that it may 
appear that he had full Power, Cc. Trin. 10 Fac. (f) between Brad. 
ſhaw and Salmon. 9 Co. 60. b. 61. a. 


9 Fac. between Barwick and Gibſon, Cro Fac. 298. 


Jac. 304. S. C. adjudged ; and that the Defendant muſt ſhew he was ſeiſed in Fee, and 


then the Plaintiff muſt ſhew a Special Title in ſome Bodp elſe ; but the Covenant being general, 
the general Jſfignment of a Bzeach prima Facie is good. 


1 ; | 6. Uf 


— 


N 


— 


Covenant. 
5. If in an Action of Covenant the Plaintiff declares upon a Leaſe 
in London, of a Meſſuage in D. in Com. S. and that the Leſſee covenant- 
ed to repair, &c. and aſſigns for a Breach, that apud London he permit- 
ted the Houſes to decay, &c. This is naught, becauſe the Breach is in a 
Matter local, and not tranſitory. Mieh. 15 Fac. between Sheers and 
Britton, Cro. Fac. 446. adjudged. 

6. If in an Action of Covenant the Plaintiff declares upon a Cove. 
nant to find the Plaintiff with Meat, Drink, Apparel, and other Neceſ- 
(aries, and aſſigns the Breach as general as the Covenant, viz. that he 
did not find him with Meat, Drink, Apparel, and other Neceſſaries: 
This is naught, becauſe it is not ſhew'd in particular what other Things 
are neceſſary, ſo that che Court might adjudge whether they are necel- 


ſary or not. Trin. 16 Fac. between (g) Mils and Aſtel, Cro. Fac. 486. (8) Profer 


adjudged, and the firſt Judgment reverſed accordingly, and Burdet 

| S. P. 3 Lev. 
170. adjudged con. 3 Mod. 69, 70. adjudged con. and that the alia necefſaria ſhall be intended fall 
Things, as Trimming, Waſhing, &. which would be too long to infert; and the Aſſignment is in 
the A oꝛds of the Covenant, — In Debt upon an Obligation, couditioned to ſatisfy fo2 ati Goods 
that an Appzentice ſhall waſt, in his Replication the Plaintiff aſſigned koz Bzeach, that he had 
waſted diverſa bona, ad valentiam 1co I. French and Pierce, I Lev. 94. adjudged upon Demurrer, 
that it was good, without ſhewing in particular what the Goods were; foz the Penalty of the 
Obligation is to be recovered upon any Beach: But per Curiam, it would be otherways in Co- 
venant where there is to be a Becompence foz the Damages, ; 


— 
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7. If in Debt upon an Obligation, conditioned to ſave the Plaintiff 
harmleſs from all Charges and Troubles by reaſon of the Laſt Will of 4. 
or any Thing therein mentioned touching one B. or any Legacy to 
her given, &c. the Defendant pleads non damnificatus, and the Plaintiff 
replies, that he paid 60 J. to B. for a Legacy, &c. This is no good Re- 
plication, for he ought to have ſhewed that a Legacy of 60 J. was gi- 
ven her by the Will; for though the Will is recited in the Date, againſt 
which Recital the Defendant cannot ſay he made no ſuch Will, yet 
the Legacy given to B. is not recited (h) but in general, againſt which (b) But foz 
the Defendant may take a Traverſe. Mich. 10 Fac. between (i) Douty this, vid. 
and Fane, Tetv. 226. adjudged ; but ſeems not to be ſo clearly reported — > won 
as moſt Caſes in that Book are. | . 


+ 347 872. 
(i) 1 Brownl. 117. S. C. adindged. 2 Bull. 19. S. C. adjudged: And fo2 this, vid. Cro. Jac. 259. 


8. If A. covenants to permit B. his Heirs and Aſſigns, to take and en- 

joy the Rents, Iſſues, and Profits of certain Lands, and in an Action 

upon this Covenant the Plaintiff aſſigns for Breach, that A. took the 

Profits, & (k) non permiſit B. to enjoy, &c. This Breach is well aſſign- (k) But non 
ed, for the taking the Profits by A. is a Special Diſturbance. Mich. Permiſit a 


5 Car. between (l) Symons and Smith, 1 Fon. 218, 219. adjudged upon tw pag 
emurrer. 8 Co. 89. b. 
91 b. Et vid. 


1 And. 137. 2 Vent. 278. (5) Cro. Car, 176. S. C. adjudged, Et vid. Hard. 132, 133. 


9. If in an Action of Covenant the Plaintiff declares upon a Leaſe 
for 21 Years to the Defendant, and that he covenanted to pay 20 l. per 
Annum, by equal Portions, at Michaelmas and Lady-Day, and aſſigns for 
Breach, that he did not pay the Rent debit' ad pred” ſeparalia Feſta durante 
Termino : This Breach is ſufficiently aſſigned, for perhaps the Rent was 
not paid at any of the Days before. Mich. 14 Car. 2. between Conjers 
and Smith, 1 Levinx 78. after Judgment by Default in Durham, that Judg- 
ment upon a Writ of Error was affirmed in B. R. 


Qqq 10. If 


— hips rocks 


2.46 Covenant. 


em) Needler 10. (m) If A. covenants to pay 3 J. per Tun for Goods imported, and 
and Gueſt for Performance thereof binds himſelf in a Penalty, and in an Action 
SS thereupon the Plaintiff afligns for Breach the Non- payment for ſo man 

— Uer- Tuns and a Hogſhead, which came to ſo much: This is naught, for 
dict foz the (n) the Covenant is only to pay by the Tun. Mich. 26 Car. 2. 2 Le, 
Plaintift. 124. adjudged; though it was ſaid per Curiam to bo otherways if the Co. 


Styl. 9. ad venant had been to pay ſecundum Ratam 3 l. per Tun. 


dged. Et | 
rf Part 68. Pl. 1, 2. (i) But fo2 this, vid. 1 Part 68. Pl. 1, 2. 


—— — 


11. If A. grants a Rent to B. and his Heirs for the Life of C. to the 

Uſe of C. and covenants with B. to pay the Rent ad Opus & Uſum of C. 

and in an Action upon this Covenant B. aſſigns the Breach in not pay. 

ing the Rent to him ad Opus & Uſum of C. This Breach is well aſſigned 

co) Vid. in the Words of the Covenant, though a (o) Negative Pregnant. 
2 Leon. 197. Mich. 28 Car. 2. (p) Boſcawin & al and Cook, 1 Med. 223. adjudged up. 


fp) 2 on a Special Demurrer. 
adjudged; and ſaid, that if it was paid to C. which is a Perfozmance in Subſtance, the Decen: 
dant ought to have pleaded it, ofherways it ſhall not be intended. 


12. If in an Action of Covenant the Plaintiff declares upon a Char. 
ter-Party, by which the Plaintiff, being Maſter of a Ship, was to pay 
Two Parts of the Port-Charges, and the Factor of the Defendant the 
other Part; and the Plaintiff ſhews, that he ſailed from L. to C. and 
there paid all the Port- Charges, viz. Two Parts for himſelf, and the 
other Part for the Defendant, and that the Defendant had not repaid 

him: This Breach is well aſſigned, for when the Plaintiff ſays he paid 
the Third Part, it ſhall not be intended the Defendant did, but that 
the Plaintiff was neceſſitated to pay it, or otherways his Ship would have 
been ſtay'd in the Port. Hill 33 C 34 Car. 2. between Bellamy and Ruſ- 
ſel, 2 Fon. 186. adjudged: And being alledged to be paid in the ſame 
Port whither the Voyage was to be made, it ſhall be intended in the 
ſame Voyage. 

13. If in Debt upon an Obligation, conditioned to perform an 
Award, the Defendant pleads no Award made, and the Plainciff replies 
an Award that the Defendant ſhall pay to the Plaintiff 15 1. ad wel ante 
1 Dec? prox ſequent , and aſſigns a Breach, that the Defendant had not 

aid the 15 J. ſup' pred x Dec': This is naught, for he might pay it be- 

N and though Payment before the Day is a good Payment at the 
Day, where Payment at the Day is pleaded, yet in Pleading, the 
Words of the Condition ought to be purſued. Micb. 2 Will. & Mar. 

(4) 2 Vent. between (q) Matnougb and Holgate, 3 Lev. 293. adjudged upon a Gene- 


211. S. C. ral Demurrer. 
adjornatur. 
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(a) Covenant. 2) Ir Co- 
enantsg 


perpetual 
Plea in Bat. are once bꝛo⸗ 


ken, and an 
1. 1 an Action of Covenant for Non- payment of Rent, the Defen Action 


dant cannot plead levied by Diſtreſs, for that is a Confeſſion it a0 Nee 
was not paid at the Day, for it could not be diſtrained for till after the very there- 


Day. Mich. 7 Fac. between Hare and Savil, 2 Brownl. 273. adjudged: upon, upon 
But it was agreed, That the Covenant alters not the Nature of the deb 


Rent ; but that (b) Nothing behind, or Payment at the Day, is a good oy 9 
Plea. 


ſhall ve had 


| 1 a | upon thac 
Judgment, and the Plaintiff need not bzing a new Writ of Covenant. Cro. El. 3 ſaid to be ads 


judged. - By the firſt Judgment the Covenant is extinct, 3 Leon. 51. per Manwood. (b) But 
1 Browal. 19. per Curiam, it was held a bad Plea, fo? that by it the Oe fendant confeſſed che Co⸗ 
venant broke, and it tended but in JNitigation of Damages. — And whether nil habuit in Tene. 
mentis be a good Plea, vid. 2 Vent. 99. C50 


2. In Debt upon a Bond, conditioned for the Performance of the 
Covenants in an Indenture, the (c) Defendant ought to ſhew the In- (e) Ve can- 
d-nture, and the Entry always ſuppoſes it to be brought into Court by not picad 
him; though the Court will ſometimes (d) compel the Plaintiff to Pertoz- 
give a Copy thereof co the Defendant, it he ſwears he never had a — &c. 
Part thereof, or bath loſt it; but this is done ex Gratia Curiæ, and — it 
not ex Debito Fuftitie. Mich. 18 Car. between Jevont and Harridge, . 


a Al. 72. 
1 Saund. 8, 9. per Curiam. 1 Vent. 37. 


1 Sid. 50. 


* 


1 Mod. 266. (d) Cro. Jac, 429 1 Sid. 50. 1 Mod. 266. 


3. But in ſuch ARion, after Oyer of the Bond and Condition, it was 
entered upon the Roll, that the Defendant prays Oyer of the Inden- 
ture, & ei legitur, This Indenture, &c. and the Defendant pleaded, &c. 
Mich. 18 Car. between (c) Jevons and Harridge, 1 Saund. 8, 9. adjudged (e) 1 Sid. 
upon a General Demurrer, and this Manner of Pleading was good in 3868 S. C. 
Subſtance, though not formal, for it ſhall be intended the true Inden- *Yvdgee. 
ture, and that it was in Court, though by the Record it did not appear * 
to be ſo; but per Curiam, if it had been upon a Special Demurrer it had ' 
been naught. 

4 In Debt upon an Obligation, conditioned that if a Ship that was 
going ſuch a Voyage ſhould return, the Perils of the Sea excepted, the 

efendant ſhould pay ſo much, but if the Ship ſhould be loſt, nothing, 
Oc. the Defendant pleaded that the Ship did go on her Voyoge, and in 
her Return ſuch a Day amiſſa fuit. Paſch. 23 Car. 2. between Vatton and 
Weddington, 2 Lev. 7. adjudged upon Demurrer, that this is a good Plea, 
though it was not ſaid, quod amiſſa fuit per Pericula Maris, and ſhe might 
be loſt by the Defendant's own Default, for the Plea is in the Words of 
the laſt Part of the Condition, which makes the Bond void, as well as 
il the Ship had returned, &c. 


o . Pp 
— * a « 
. : . 


Cour C. 


Covenant. 
Perkoꝛmance. 


ot ers. 1. () F a Man is bound t6 perform all the (b) Covenants in an l. 
. | denture, if they are all in the Afﬀictative, he may plead Pe. 
Cutriain. formance thereof generally. Co. Lit. 303. b. 

1 Leon. 136. ; 3 

Palm. 70. I Lev. 303. 8. P. per Curiam. (b) But in Debt upon an Obligation, conditioned +» 
do ſeberal Things in the Condition mentioned, the Defendant cannot plead Perfozmance gene. 
rally, but ought to plead to every Thing particularly by it ſelf, Wimbleton and Holdrip, Lev ze. 
adjudged. Et vid. 1 Sid. 215. Kelw. 95. b. —Quod Conditio numquam infrafta fuit is naught}, 

2 Vent 156. 


(c) Moor 2. (c) But to (d) ſuch as are in the (e) Negative he (f) muſt plea! 
856. Pl. 1175. Specially, (for a Negative cannot be performed) and to the reſt Gene. 
S. P. Cro. rally. Co. Lit. 330. b. 

Eliz. 691. a | i | | 
Palm. 70. (d) But if the Negative Covenants are all void and againſt Law, and the A ffirm;- 
tive good and lawful, he may plead Perfozmance generally, and the Court ſhall fake Notice, that 
the Negative Covenants are void and againſt Law. Norton and Sims, Moor 850. PI. 1175. at 
judged. Godb. 212, 213. adjornatur. Hob, 12, 13. With a tamen quzce de eo. (e) Unleſs the Ne, 
gative Covenant is only in Iffirmance of the Affirmative Covenant pꝛecedent. 1 Sid. $7. vide, 
(f) But tis but Matter of Foꝛzm, and help'd upon a General DPemurrer. Oglethorp and Hide, 
Cro. Eliz. 232. adjudged, 1 Leon. 311. adjudged, Et vid. Al. 72. Styl. 63. which laſt Book ſeems 
to be miſpꝛinted. | 


o) Sw. 110. 3+ (80 If any of them are in the Disjunctive, (h) he muſt ſhey 
„. orguen. which Part he hath performed. Co. Lit. 303 b. 

Cro. El. 560. | | 

S. P. Palm. 20. And if Perfozmauce generally is pleadcd, *tis naught upon a General Demurrer, 
fo: that the Court cannot tell which Part he hath perfozmed. Oglethorp and Hide, Cro. Eliz. 232, 
233. adjudged. 1 Leon. 311. adjudged. (h) But ik the Condition of an Obligation be to pit. 
fozm. the Award of J. S. and he awards the Dbligoz to pay 100 J. 02 to Pzocure a Stranger to he 
bound in 200 l. &c. the Defendant may plead Perſozmance generally, becauſe one Part is void, 
and it will be intended that he pleads Perfozmance of that Part which he was bound to perfozm, 


aud not the other Part. Sav. 120, 121. adjudged. 


(i) Is to le⸗ 4. If any of them are to be done (i) of Record, the Performance 
vy a Fine. thereof muſt be ſhewed Specially, and it cannot be involved in the Ge 
Lee and Lut- necal Pleading. Co. Lit. 303. b. 

trel, Cro. | 

Jac. 560. adjudged, 2 Rol Rep. 159. adjudged. Palm. 70. adjudged and the fieaſon given, becauſ 
the Gecozd ſhall be tried by it ſelf, and its Credit ſhall not be examined by the Country ; and perhaps 


the Plaintiff will reply, that all the Lands are not compzized in the Fine, az other Matter upon 
which the Fine ſhall be examined. | | | 


(k) Cro. Jac. . F. (k) If in Debt upon an Obligation, conditioned that the Plaintiff 
363. like ſhall enjoy certain Lauds, (I) diſcharged or 'otherways ſuved harmlel: 
Point ad⸗ 1 i . = | 

judged. 634. like Point adjudged. Winch. 9. like Point. March. 121. like Point adjudged 
(1) If the Condition be to acquit, diſcharge, and ſave harmleſs from ſuch a Bond, non dimni- 
ficatus is no good Plea. 1 Leon. 7r, 72. adjudged. — But in an Jcion upon a Bond, condition? 
to acquit, diſcharge, and ſave harmleſs a Pariſh from a Baſtard Child, the Defendant pleadc? 
non damaificat', and the Plaintiff demurred; and becauſe it did not appear upon the whole geco!d 
that the Pariſh was damnifeed, it was adjudged foz the Defendant. 3 Mod. 252. Vid. March 12 
But it in Debt upon a Bond. conditioned to ſave harmleſs J. S. and the moztgaged Pzemilles, 
and to pay the Inzereſt foz the pzincipal Sum, the Defendant pleads J. S. non fuic damnificatus, 
foz that the Detendant paid the pzincipal Money, and all Intereſt due, at ſuch a Day; this is 
no good Plea, becauſe non damnificatus goes to the Perſon, and not to the Pzemiſes. 2 Mod. 
305. adjJudged...— k the Condition be to ſave harmleſs the Obligee againſt another, non damai— 
ficatus is a good Plea. Kelw. 80. b. per Frowick. — But ik to diſcharge the Dbligee, it ought to 
be ſhewed in the Affirmative how, Kelw, 80. b. per Frowick. 


4 | | (m) from 


Covenant. 3 | 249 


— 


from all Incumbrances, the Defendant pleads, that the Plaintiff (m | 
1 enjoyed the Lands diſcharged and kept indemnified from all In- 22 
cumbrances: This Plea is naught, for being in the Affirmative, (n) it tian be to 
ought to have been ſhewed (o) how; but if he had pleaded in the Ne- _ _ 
gative non fuit damnificatus, it had been otherwiſe. Paſch. 26 Eliz. Man Bonds en⸗ 
ſers Cale, 2 Co. 4 a. adjudged, 


504 8 N f 

7 that it map be done by Tompoſition, &c. without Deed, Cro. El. 914. adjudged. - 0 
in Debc upon a Bond, conditioned to perfozm the Award of J. S. if ir is awarded that a Suit 
in Chancery by the Defendant againſt the Plaintiff ſhall ceaſe, and the Plaintiff Rand aequttted 
de quslibet Materia in eadem contenta, the Defendant may plead, quod ſtetit inde quietus, without 
ſhewing how, oz that He in Facto diſcharged him, foz it was not intended that an actual Diſcharge 
ould be given, but that by the Arbitrameut he ſhould be acquitted. Freeman and Sheen, Cro. Jac. 

39. adjudged. 1 Rol. Rep. 8. adjudged. 2 Bulſ. 93, 94. adjudged. . Other ways if the Award 
had been that he ſhould diſcharge and ſave him har from a certain Obligation. 1 Leon. 71. 
adjudged. 


6. In Debt upon an Obligation, conditioned, That the Defendant 
ſhall repair, and do other Things, and alſo pay his Rent every Day of 
payment; he cannot plead Performance generally, but muſt plead ſpe- 
cially. Mich. 1 H 7. Relw. 95. b. adjud ed | 

7. But where the Condition refers to ſuch a Generality, that by In- 
tendment it is paſt the Remembrance of Man, as it the Under-Sheriff 
is bound to diſcharge his Maſter from all Accounts and Returns of Writs 
within the County, he may plead Performance of the Condition gene- 
rally. Mich. 1 H. 7. Relw. 95. b. per Curiam. 

8. (p) In Debt upon a Bond, conditioned that the Defendant ſhall 
enfeoff the Plaintiff of all his Lands, the Defendant mult plead Perfor- (, Co. El. 
mance ſpecially. Kelw. 95. b. 869, 870. 


5 ; S P. per Cu- 
riam con. 1 Sid. 215. 8 P. Lat. 16. S. P. 


9. But if the Condition be, That a (q) Stranger ſhall enfeoff the (q) But by 
Obligee, a general Performance may be pleaded. Ke. 95. b. the Cale of 


Lee « 1d Lut- 
trel, Cro. Jac. 559, 560. 2 Rol. Rep. 159. Palm. 70. tis otherwaps. 


10. If the Condition of an Obligation be to make to the Obligee a 
lawful Eſtate in certain Lands, tis ſafe to plead that he hath (r) en- p, If the 
feoff d him thereof, which is a lawful Eſtate, though in Strictneſs *cis Condition be 


not neceſſary, becauſe it appears to be a lawful Eſtate. Reiw. 97 b. to tony an 


Eſtate, in 
Pleading it muſt be ſhewed by what Manner of Conveyance it was done. 1 Leon. 72. 2 Lon. 39. 


2 Mod. 240. Godb. 360. — o if the Condition be to ſhew a ſufficient Diſcharge of en < nun, 
in pleading Perfozmance it muſt appear what Manner of Diſcharge it was, that the Couct may 
adjudge whether ſufficient oꝛ not. 9 Co. 25. a. Hob. 167. Bulſ. 267. 2 Mod. 240. 


11. But if the Condition be to build a ſufficient Houſe, the Defen- 
_ muſt ſay, that he hath built ſuch an Houſe, which is ſufficient. 
ew, 95. b. 
2. In Debt upon an Obligation, conditioned to deliver all Evidences 
concerning ſuch Lands, the Defendant (s) muſt plead that he hath de- ( But pet 


livered ſuch and ſuch Charters, which are all the Charters concerning Oro. El. 869, 


the Land. Kelw. 95. b. 870. per Cu- 


riam, he map 


plead that he hath delidered all, Sc. and the contrary in ſome Particular ought to be ſhewed o 
the other Side. 


Rr: 13. In 
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(t) Cro. El. 12. (t) In Debt upon Obligation, conditioned, that the Defendant 
916 like at all Times upon Requeſt ſhould deliver to the Plaintiff all the Eat and 
— ad⸗ Tallow of all Beaſts which ſhould be killed or dreſſed by the Defen- 
* dant, his Servants or Aſſigns, before ſuch a Day; the De fendant may 
plead, that upon every Requeſt to him made, he did deliver to the 

Plaintiff all the Fat and Tallow of all Beaſts, &c. without ſhe wing 

how many Beaſts were killed or dreſſed, or what Quantity of Fat he 

delivered ; for when Matters tend to Infinity and Multiplicity, where. 

by the Rolls ſhould be incumbred with Length, the Law allows of ſuch 

general Pleading. Hill. 42 Elix between Mints and Bethel, Cro. El. 749 

; adjudged upon Demurrer ; though a Caſe was cited between Sand: and 

(u) N 71 Male verer, (u) where the Condition was, That the Obligor being Bai. 
Point ad⸗ liff of the Manor of the Obligee, ſhould (W) render an Aceount befor: 
judged: ſuch a Day of all Rents by him received; and the Defendant pleaded, 
But vid. That before the Day he had rendered an Account of all the Rents by 
Kelw.95. b. him received, and becauſe he did not ſhew what Rents he received, i: 
( y F ut was adjudged an ill Plea : But Popham ſaid, he doubted of the Cale 0! 
ina lite” Sands; but that it might ſtand with Reaſon, becauſe the Rents of the 


Caſe, where Manor are certain, and may be collected into a ſhort Sum. 
the Condi⸗ 


tion was to pay from Time to Time a Moiety of all ſuch Money as he ſhould receive, and to 


account, &c. a general Plea of Payment, &c. without ſhewing the particular Sums, was ad- 
fudged good. 


14. In Debt upon an Obligation, conditioned for the Payment of 

60 l. wiz. 30 l. at one Day, and 3ol. at another Day, the Defendant 

may plead Payment of the 60 J. ſecundum Formam & Effectum Conditioni, 

pred”, for reddendo ſingula ſidgulis, tis as if he had pleaded the ſeveral Pay- 

(x) But ſuch ments at the ſeveral (x) Days. Trin. 33 Eliz. between Fox and Lee. 


general Cro. El. 281, adjudged after Verdict for the Plaintiff. 
Pleading is | 


not good, where a certain Day of Payment is not mentioned in the Condition. 2 Bulſ. 267, —Jn 


| . | 3 
Debt upon an Obligation, conditioned to deliver ſuch Goods ſuch a Day, the Defendant pleads, 


That he delivered them ſecundum Formam Condirionis pred'. 2 Levin. 145. Upon Demurrer 
adjornatur. 


15. If in Debt upon an Obligation, conditioned, That if the Obli— 
gee ſhall enjoy ſuch Lands till the full Age of J. S. and if F. S. within 
one Month after his full Age makes an Aſſurance thereof to the Obli- 
gee, then, &c. the Defendant pleads, That 7. S. is not of full Age; 
this Plea is not good, without ſhewing the Obligee hath enjoyed 
the Lands in the mean Time, for the Condition is in the Copulative. 

„ Tin 43 Elia between Waller and Croot, Cro. Elix. 870. adjudged. 

(y) K ye . d. 16. (y) If in Debt upon an Obligation, conditioned to pay 30 /. to 

J 7 - 0% A. B. and C. tam cito as they ſhall come to the Age of 21 Years, the 
Defendant pleads, That he paid thoſe Sums tam cito as they came of 

(z) It the Age; this is no good Plea, for the (z) Time, Place, and Manner of 

Condition Performance, ought to be ſhewed in certain, ſo that a certain Iſſue 

be to furren- might be taken upon it. Mich. 12 Fac. between (a) Halſy and Carpen- 

ver a Copy- : : n 

hold, the ter, Cro. Fac. 359. adjudged, but it ſeems to have been upon a Special 

Defendant Demurrer. 

muſt not 

plead generally that he hath ſurrendzed it, but muſk ſhew when the Court was held, &c. Winch. 11. 

adjudged. -I the Condition be, That the Dbligee ſhall enjoy an Office accozding to Letters 

Patents, the Defendant muſt not plead in bec Verba, but ſhew the Effect of the Letters Patents 

and the Enjoyment accozdingly, Hob. 295. (a) 2 Bulſt. 267, S. C. adjudgedupon a ſpecial Bemurrer- 


17. If in Debt upon an Obligation, conditioned to perform Cove- 
nants, one of which was for the Payment of Money upon the making 
an Aſſurance, the Defendant pleads, That he paid the Money ſuch a 
Day, but faith not when the Aſſurance was made; this is naught, for 
that it ought to appear thar the Money was immediately paid, pur- 


ſuant 


4 


Covenant. 
ſuant to the Covenant. Paſch. 27 Car. 2, between Duck and Vincent, 
2 Med. 33. adjudged. | 

18. In an Action of Covenant the Plaintiff declared, That his Father [it 
was ſeiſed in Fee of a Meſſuage, and leaſed to the Defendant for 21 bl 
Years, and that the Defendant covenanted to repair, ſupport, and 1 
amend the ſame during the Term, and that his Father died, &c. and F 


| 

that the Meſſuage was totaliter dirut' & ruinos, and the Defendant | 
pleaded, T hat before the Houſe was ruinous, &c. he aſſigned to . 
| 


and that after the Houſe was burnt. quodgq; in convenienti Tempore poſt De- 
ionem Domw pred, and before the Action brought, Meſſuagium pred 

cum Pertinentiis ſuffictenter reedificat', &c. fuit, & adbuc in bona Reparatione 

exiſtit. Paſch. 24 Car. 2. between Walton and Waterhouſe, 2 Saund. 420. ad- i 

judged upon a' Special Demurrer, that this Plea was naught, becauſe it | 

was not ſhewed by whom it was rebuilt; though it was objected, that "9 

(b) it was not material by whom it was rebuilt ; and if by a Stranger, * 18 

it could not be built again by the Defendant; and he having aſſigned piracur * 

all his Intereſt before, it lay not in his Notice by whom it was built, | 

but that it could not be preſumed to be built by the Plaintiff, for that 

he could not intermeddle with the Poſſeflion during the Term : But 

by the Report, it being alledged, That the Plaintiff had rebuilt it at 

his own Charge, Hale refuſed to hear the Reaſons, and quaſi in a Paſ- 

ſion, without conſidering the Matter in Law, gave Judgment for the 


Plaintiff, 


Court. 
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3 (a) Court. 


4 
(a) Uid. the 
Preface to 
the gth. 5, 
Report. 

(b) Where 
the Court 


ny... (A) (b) Office (c)-of the (d) Court, 


198, 330. 1. (e) 
Gouldſ. 106, 


Dat ſhall be ſaid a reaſonable Time, thall be ad- 
judged by the Diſcretion of the Juſtices bekoze 
_ 2 Loo. whom the Cauſe depends. Co. Lit. 56. b. 

162. 3 Leon. 


39. 1 Rol. Rep. 176. Palm. 311. Hob. 37, 162, 279, 28 1. Godb. 119. Styl. 477. Vaugh. 95. Velv. 56. 
3 Co. 85. 2. They muſt adjudge upon the whole Record. Hob. 36. (c Where the Court ex Officio 
ought to award, that the Parol demur, though the T:nant would anſwer. 1 Part 269. Pl. 1. (d) Of 
what Acts of Parliament the Court muſt take notice. Uid. 2 Rol. Abr. 465. (e) Cro. Jac. 204. $.P, 


appears, Webb and Paterncſter. S. P. appears. Godb. 282. 2 Rol. Rep. 143, 152. Poph, 151, 
Palm. 71, 73. Et vid, Hob. 174. 1 Mod. 139. s 


(f) 2 Rol. 2. (f) What ſhall be be ſaid a reaſonable Fine, Cuſtom oz Ser: 

Abr. 578. vice, ſhall be adjudged by the Diſcretion of the Jultices befoze 

Pl. 7.5-P. whom the Cauſe depends upon the true State of the Caſe de⸗ 
pending befoze them; foz Geaſonablencſs in theſe Caſes apper⸗ 
tains to the Conuſance of the Law, and therefoze to be decided by 
the Juſtices. Co. Lit. 56. b. 59. b. 

3. It the Jury find a Special Yerdic, that A. mutuo dedit 500 1. 
to B. foz which B. enfcoffed A. of certain Lands, upon Condition 
that if he paid to him 650 |. at a certain Dap th2ee Years after, 
that it ſhould be lawful foꝛ him to re-enter; and ſo leaves it to 
the Court, whether this be Uſurp oz not; though it appears here 
to the Court, that moze than 10 l. fo? 100 l. is reſerved, having 
regard to the P2ofits which the Feoffee is to have bp the Feoff⸗ 
ment, which are found to a certain Value: Pet becauſe the Jury 
hath not found it to be Uſurp, the Court ſhall not adjudge it to 
to be Uſurp, fo2 there ought to be an uſurious and cozrupt Con- 

(g) But | ta trac, of which 41 Court cannot have Conuſance (g) without the 
ot uber finding of the Jurp. Mic. 25 Jac. B. R. between (h) Web and 
the Jury Worfield, adjudged in a Wꝛit of Erro upon a Judgment in Banco, 
found all the where it wag ſo alſo adjudged. 


Circumſtan- é : 

— ſo that it was apparent to the Court that there was an uſurious Contract, the Court adjudged 
it ſo accordingly. (b) Bridg. 110, 111. S. C. adjudged upon a Writ of Error, and the firſt Judg- 
ment affirmed accordingly ; but the Report in the State of the Caſe is miſprinted. 


(i) Smith 4- (i) So it the Jury find (k) ſpecial Matter, Pzeſumptions 

and Whee- and Circumſtances, that a Fcoffment was made by Fraud, pet 

= 3 the Court cannot adjudge it to be fraudnlent, without the finding 

g reed per ot the Jurp that there was Fraud, becauſe that was Matter of 
uriam. Fac, and but Evidence of Fraud, Co. 10. Chancellor of Oxford, 

1 Mod. 16, 57. b. reſolved. 

38, 39. agreed | 

per Curiam. 3 Lev. 279. Et vid, Hard. 397. (k) So if in Trover the Jury find a Demand and De- 

nial, but no expreſs Converſion. 10 Co. 56. b. per Coke; but for this, vid. 1 Part 21 Pl. 2. 23. Pl 3. 


: 5. () Ita Jury find, that J. S. with his own Monep p:ocured 
8 Lands to be ſettled upon himfclf and B. his Son, being of the 
like Point. Age of five Years, and find other Badges of Fraud, and aftcr 
r Brownl. 36. becomes Bankrupt ; but is is not found that this was done 


2 Brownl. 


187, 188. adjudged. Bridg. 112. cited. Et vid. Dyer 193. Pl. 27. Cro. El. 292. b 
3 | * 
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by Fraud, oz in Truſt fo2 Himſelf, rhe Court ſhall not intend it; 


' 


and therekoze the Sale of ſuch Lands are nat lawful. Trin. 15 Cac. 
B. R. between (m/ Criſps and Pratt, per Curiam, agreed upon a Spe- (m) Cro. Car. 


cial Verdic. MT a S. C. adjudg- 
ed. 1 Jon. 437, 438. S. C. But this Point does not plainly appear. March 34, 35, &c. S. C. ad- 
judged. 


r ²˙ ˙—̃7—˙Ü t . eto, 


4 If a Commiſſion iſſues out of the Exchequer, upon the Statute of 
Fugitives made the 13 Elis. and thereupon an Inquiſition is returned, 
by which it is found, that Fe $ was ſeiſed in Fee of ſeveral Manors, &. 
| © .nd covenanted to ſtand ſeiſed to the Ule of A. &c. during the Life of 
S. and after to ſeveral other Utes, provided to be void upon Tender i 
a Ring; and it is further found, that F.S. at all Times after, till his i" 
flying beyond Sea, took the Profits, and that his Flight was without 
Licence, and that he did not return upon Proclamation made, but no 
Covin is expreſly found, 22 Court may award a Seiſure, for the (n) A. by Li- 
jury have found ſufficient ſpecial Matter to inform the Court of the cence of the 
Covin apparent. Trin. 26 Elis. the Lord Pagets Caſe. Moor 193. pl. 343. Bing, weut 


a Seiſute awarded accordingly for this Reaſon inter alia. beyond Sea, 


but after by 
12ivy Seal delivered fo him, was commanded to return, &c. which he not doing, à Commiſſion 


ifſ11ed to enquire of his Lands; and the Jury found, that betoze he went beyond &ca, he bargained 
and ſold, &c. with Power of Hevocation, and other Badges of Fraud, but found no Fraud expzelly ; 
upon which the King exhibited his Bill in the Exchequer againſt the Bargainees, who confeſſed the 
Special Batter. Ec Lane 42, 48. if was decreed fo2 the King; foz a Tourt of Equity, upon the 


Circumſtances, may adjudge ot the Fraud, though in a Court of Law ihe Fraud is a Matter of 
| Fact, and mult be found by the Jury. 
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(B) Of what Things the Court ſhall 
take Conuſance ex Officio. 


Office. 


1. I an Action upon the Cale upon a Heſcous, if the Plaintiff 
| declares, that A. was indebted to him by Obligation in 
20], and that he ſucd a W2it againſt him, direced to the Sheriff 
of Cornwal to take A. &c. and that the Sheriff thereupon, 1 Otob. 
6 Car. arrcſted him apud Launceſton” in Comitatu Cornubiæ, and N 
after the Defendant apud Weſtmonaſterium reſcued him out of the wil 
Cuſtodp of the Sheriff, bzinging him towards Weſtminſter the eg 
ſaid x Octob. 6 Car. Upon Not Guilty pleaded, if a Verdict and 
Judgment be given againſt the Plaintiff, and he bzings a Wit AH 1 
of Erro; and aſſigns it fo2 Erroz, that it was (“) impomble he * Fel. 524. : 
could be arreſted at Launceſton, and the ſame Tap be reſcued at Vw 8 
| Weſtminſter, averring, That Launceſton' is diſtant from Weſtminſtec 1 
do Miles at leaſt; and thereupon in nullo eſt erratum is plcaded, 11 

by which it is acknowledged, that Launceſton is ſo many Miles 
diſtant from Weſtminſter, pet the Court will not intend it be im- 
poſſible fo2 Him to be reſcued at Weſtminſter the lame Dap. P. 9 Car, 
between Kendall and Kendall, adjudged in Camera Scaccarii in a 1 
Wꝛit of Erroz upon a Judgment given in Banco Regis. Wil: 
2. (a) Everp Court of Weſtminſter ought to take notice of the (a) Bounſon 


: and Bourn. 
i Jon. S. P. 417. 418, per Cur' Cro. Car. 527, 528. per Curiam. 2 Rol. Abr. 182, Pl. 3. S. P. But 


for this, vid. Cro. Car. 513. Yelv. 42. Cro. Jac. 3. Cro. Jac. 68. Palm. 30. 2 Rol. Rep, 292. 


CET Cuſtoms 
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256 Court. 


(b) So of the Cuſtoms of other Courts of (b) Weſtminſter, Co. 2. Lane 16. h 


Courts of 
Uales, and 2 R. 3. 9. b. 


they may inform themſelves thereof by Precedents, and by Certificate from the Judges there. Ci 
El. 503. Cro. Car. 179, 445. 1 Sid. 331. 1 Saund. 72. Et vid. Godb. 436, 437. —If a Judgmen: 
is given in London, and it comes in B. N. by Error, the King's Bench muſt take notice of the Cu 
ſtoms of London; for that in their Court the Cuſtom need not be alledged; and if the King's 


Bench ſhould not take notice thereof, they might reverſe a Judgment where there was no Cauſe for 
it. 1 Rol. Rep. 106. 


*— 


3: * otherwiſe it is of infcrio2 Courts. Co. 2. Lan, 17, 

2 R. 39. b. 

4. Jf a Leaſe be pleaded to be made by the King under the 

Exchequer Seal, though this is not good by the Common Lap 
but by the Cuſtom of the Court of Exchequer, pet it is not nec 

(e) Pl. Com. ſary to plead o; aver the Cuſtom of a Court, (c) fo2 the Cuſtoms 

320. b. 4 Co. and Courſes of everp of the King's Courts are as a Law, and 


771 b. the Common Law takes notice of them without pleading. Co 
oO Nn (d) Lane 16. b. adjudged. 


— 1 And. 191. S. P. appears. Goulſ. 34. S. C. but S. P. does not appear. 2 Roll. Abr. 
o 3. C. 


(C) Of what things the Court ought 
to take Conuſance, without Aver 
ment thereof. 


1. JF aan be indicted, that he killed a Serjeant of London in 

the Execution of the King's Pꝛoceſs, 18 die Novembris inter 
horas quintam & ſextam; though, in truth, this Time being in 
November, is Part of the Night, pet the Court is not bound. 
ex Officio, to take notice thercof, no moze than in the Caſe o! 
Burglarp, without theſe (Uo2ds, in node ejuſdem diei, oz noctan 
ter. Co. 9. Machally 66. reſolved. 

2, In an Indicment of Burglary, the Court is not bound to 
take notice that it was done in the Night, though the Time a 
ledged ought to be in the Night, without the Wo2dg in nocte 
ejuſdem diei, 02 noctanter. Co. 9. Machally 66 b. 

3. Ik upon the Pleading it appears to the Court, that a Pro- 
clamation of a Fine levied upon the Statute of the 4 H 7. was 
made Termino Trinitatis 7 Junii, &c. Though this (eventh Day 0! 
June wag dies Dominicus, and fo not dies Juridicus, pet the Court 
will not take notice that it was dies Dominicus, without an ex 
p2eſs Averment thereof. D. 2 El. 182. 52, 55. Fiſh and Broker 
Com. 265. the ſame Caſe, 

4. Jf upon the pleading of a Fine it appears to the Court, that 
one of the Pzoclamations was made Termino Paſchæ 31 Juni, 
when there is not, noz ever was (a many Dans in this Month. 
the Court will take notice of this without any Averment; foz u 
is imyoſſible. D. 2 El. 182. 52. 55. Fiſh and Broket. Com. 265. 

5. If upon pleading a Fine it appears to the Court, that on: 
of the Pꝛoclamations was made the 25 Junii Termino Paſchz, 

(a) The where all June was out of the Term, (a) pet the Court hall no! 
Gun gt take notice thercof, without Averment; as by Arerment, that 
damus dates the (b) Feaſt of Eaſter commenced the ſame Pear the x Mali, & | 


out of Term, nivit ultimo Maii. D. 2 El. 182. 52. Com. 266. b. Fiſh and Broker a- 


1 Sid. 304. verred there. 
Et vid. 


x Saund. 299. (b) 'Tis ſo in the Original, but ſeems to be miſprinted, and that it ſhould be Ter. 


4 6. (c) In 
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6. (c) Jn an Action upon the Cale, if the Plaintiff declares, (o) Pam 398. 
that in Conſideration of 201. the Dekendant aſſumed to deliver like Point, 
to the Plaintiff 20 Cumbos tritici, which he had not delivered; Nee 
though it is not averred bp an Anglice quid eſt Cumbus, pet the Judges = 
Court ought to take notice thercok, (d) being the Phzaſe of the Covenant, 
Country of Norfolk and Suffolk, and other Places, and there well 
known. (“) Mich 11 Ja. B R. between Cock and Thoroughgood, . 
per Curiam mp Hepozts. 11 Ja. W 


| 5 (d) So an 
Actions lies for Words of Slander, according to the Phraſe of the Country where ſpoke, without any 


Averment of the Meaning. 1 Part 161. Et vid. 1 Bulſt. 175, 176. 


7. Jn an Actton upon the Caſe, if the Plaintiff declares, that 
the Defendant fold to him quaſdam Carrucas ſignatas, Anglice Car 
rooms, and that the Defendant p2omiſed firmam facere prædictas 
Carrucas ſignatas, Anglice Car-rooms; though it is not averred 
what is intended by the Ulo2d Car-rooms, no2 what it ſignifies, 
pet the Declaration is good; fo2 it is a Phzaſe in London well 
known, of which the Court ought to take notice, this being a 
Ph2aſe of the Countrp, Tr. 2x Jac. B. K. Rot. 1416. entred. By Car 
rooms is intended a Mark which the Lozd Mapoz puts upon a Cart. 

8. (e) In a Writ of Erro2 upon a Judgment in an inkerioz (e) So a here 
Court, if any Erro? be aſſigned, that the Hiecozd is quod quædam it eſſigned 
Curia tenta fuit die Mercurii, viz. 3 Martii, &c. where Monday wag s 
the third Day, and not Wedneſday. This is Erroz, (e) of which upon which 


upon which 


the Court is to take notice. (f) 1 H. 7. 12. b. adjudged, the Court 

was held, was 
upon a Sunday. Page and Faucet, Cro. El. £27. adjudged, and that it ſhould be tried by Examina» 
tion of the Almanack of that Year; and though it was an Error in Fact, yet that ſuch Examination 
was ſufficient, and there was no Occaſion for a Trial per Pais. 1 Leon. 242. adjudged, though not 
N 2 Error upon Record, but at the Bar only, and the Judgment reverſed. (f) Br. Error 
134. S. C. 


9. Jn a Writ of Erroꝛ upon an Indicment of Treſpaſs, ſup 
poſing the Trefpalſs to be done die Jovis prox' poſt diem Pentecoſtes, 
if it be affigned fo2 Qrro2 that dies Pentecoſtes is every Dap of the 
Week, lo that it is uncertain whether he intends diem Jovis in the 
ſame Week o2 next Week, pet the Court ought to take Conuſante 
of the Feaſt, ſcilicet, that Pentecoſte dicitur a Penta, quod eſt quin- 
que, & Coſte, quod eſt decem, & hoc eſt quinque decem dies poſt 
Paſcham, and this Dap is dies Dominicus, the firſt Dap of Pente- : 
coſt, and ſo over-ruled the Erro2 without moꝛe P2oof. (g) 7 UH. 6. (8) Fitz. Er- 
39. adjudged. Com. 122. b. ror 17. S. C 


10. In Account, if the Plaintiff declares, that the Defendant 8 37: * © 
was his Bailiff, &c. from ſuch a Day in ſuch an Year, &c. till 1 bY: 
the Feaſt of St. Michael, &c. though in the Declaration *tis not 
St. Michael the Archangel, oz St. Michael in Monte Tumba, pet 


the Court ſhall intend it to be St. Michael the Archangel, becauſe 


this is the moſt famous St. Michael, and therefoze the Declara- (h) Pitz. 
tion is certain enough. (h) 20 H. 6. 23. adjudged, Count 31. 


. . 
S. C. Br. Expoſition 20. S. C. Br. Jour. 5. S. C. 


11. But if he had declared from ſuch a Dap, &c. uſque ad Feſt” 
beatæ Mariz Virginis, this had not been good, becauſe it is un- 
certain what Feaſt he intends, there being two, (i) 20 H. 6. 23. (i) Fitz. 
per Newton. Count 31. 
12. Jn a Wzit ok Erro? to reverſe an Outlawzp, if it appears 6 Be Jour. 
that the Erigent was returnable at the Utas of the Yoly Tri⸗ . 


nity, and that the fifth County was held the rith of July, though 
mn truth the Utas of Trinitp was the xoth of July, and fo the Ke- 
rurn 
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(k) Biſhop turn of the Wzit befo:e the fifth County was held, (k) pct the 
and Hare. Court ſhall not take Conuſance thereof without Averment. 
court, (1) 21 H. 6. 13. an Averment there made. 

like Point. 

1 And. 240. adjudged. Cro. El. 216. adjudged. Et vid. Cro. Jac. 116, 548. Yelv. 35. Cro. Car. ;; 
Al. 87. Styl. 98. 2 Mod. 228. 1 Sid. 308. (1) This is miſprinted in the Original, and I ſuppoſe 
ſhould be 31 H. 5. which vid. Fitz. Error 32. S. C. Br. Jour. 84. S. C. 


13. Ik a Man pleads a Thing to be done at ſuch a Feaft, o: 
bekoze luch a Feaſt, this is well enough without Averment of the 


© = Spin Month when this Feaſt was. 15 II. 7. 2. b. admit. (m) 20 JI. 
„ 3 
a 8 FED 14. It in Treſpaſs the Defendant juſtifies foz an Amertement 


(o) Cop. 15. in the Sheriff's Turn, which by the Statute of the (n) 31 E. ; 
is to be held infra menſem poſt Feſtum Paſchæ & Michaelis; and the 
Defendant ſays the Plaintiff was amerced at a Court held the 
18th of April infra menſem Paſchæ, and does not lay infra menſem 

oft Feſtum Paſchæ, and therefoze adjudged not to be a good Plea; 

o2 that though it appeaes by the Almanack that the 18h of April 

was infra menſem aftcr the Feaſt of Eaſter, pet rhe Court is not 

Fol. 526. bound to take Notice thereof without an Averment thereof, noꝛ to 

WY inſpect an Almanack fo2 it; but (“it was ſaid by Juſtice Jones, 
that they are bound to take notice of immoveable Feaſts, and 

(o) Cro. Car, not of moveable Feaſts, as this is. Mich. 8 Car. Br. (o) between 


275, . C. 2d- Griffin and Bedle adjudged upon Demurrer, Intratur Hill. 3 Rot 43. 
udged. 1 Jon. 

oy S. 0 adjudged, and the Diverſity taken between moveable and immoveable Feaſts, Et vid. 
And. 240. Cro, El. 210. Lat. 118. Cro. Jac. 548. Yelv. 35. Cro. Car. 53. Al. 87, 


(15) If in Debt upon an Obligation dated the 14th of June, con- 
ditioned to appear die Veneris in tres Trin. & . The Defendant plcad; 
the Statute of 23 H. 6. and that the Party was arreſted the 13th of Je, 
and detained in Priſon till the 19th, and that dies Veneris in tres Irin. 
that Year, was the 14th of Tune, and that after the 14th of June, viz. 
the 19th of Fune he delivered the Obligation, abſque hoc that he delivered 
it the 14th of June, or at any Time before; the Traverſe is naught, for 
it ought to be ab/que hoc that he delivered it before the Day of the Writ, 
for the Court is not obliged to take notice of the Day of the Month 

(p) 1 Sid. upon which a moveable Feaſt falls. Mich. 18 Car. 2. between (p) Court- 


300. S. C. ny and Philips. 1 Lev. 196. adjudged upon Demurrer. 

adjudged ; 3 

fo if this Traverſe ſhould be good, the Plaintiff would be ercluded from an Anſwer fo thc 

Time of the Return alledged, though falſe 5 and by Twyſden, though the Statutes ſay, That 

the two moveable Terms {hall commence within ſo many Days from ſuch a Feaſt, and ſo they 
are bound to take notice thereof, pct they are not bound to take notice upon what Day of the 
Month this Day is. 


—— 


(D) In what · Caſes the Court ought to 
dann take notice (a) of the (b) Eccleſi- 
cou 9 aàſtical Law. 


a Matter of 


e e | 15 7 Adminiſtration be granted to B of the Goods ok A durante 


ſance, though minore ætate of C. and it appears in plcading, that C. 1s ct 
2gainſt the the Age of (c) Seventeen, the Court ought to take notice of tir 
Reaſon of the Eccleſiaſtical Law, that the Adminiſtration is void, and deter- 


Common | 

Law, yer the Tucges of the Common Law ought to give Credit thereto, and believe it conſonant 
with the Law of Holy Church. 4 Co. 29 a. 7 Co. 42. b. Qld. 1 Rol. Abr. 530. Pl. 12. and the Notes 
there, (b) Yelv. 17, (c) This is miſprinted in the Original, for there tis 16. 


+ | mincg 


Court. 2.57 
mined Mich. 14 Car. B. R. between (d) Damporte and Pincent, per (4) Cro. . 


Jones, Croke and Berkly, but Brampſton econtra. 516. S. C. 


ano nat ur. 
: Roll. Abr. 910, Fl. 3. which vid, with the Netes there. 


8 __—. _ 1 % 8 —_— 


„ 


(E) What Things the Court may do. 


1 IF upon Examination the Court find, That the Tenant in a 
1 Formedon hath acknowledged the Acton of the Demandant, 
where the Demandant had bekoze bꝛought ſuch Writ againſt ano⸗ 
ther, where the Parol was put without Dap bp Nonage, fo that 
there appears an apparent Deceit; the Court map refuſe (a) to (a) Where 
give Judgment thereupon, 39 Ed. 3. 35. they oy 
Caule A 4 
cat to be entered upon a Judgment given. Ulid. 2 Rol. Abr. 724. Pl. 1. and the Notes there. 


— — 


F) What Things ſhall be incident to 
a Court. 


1. JF the King grants a Court bp Letters-Patents to a Co!- 

poꝛat ion of a Town to hold Pleag, &c. in this Cale, though 
there is not anp Clauſe in the Patent to make a Bailiff oz Ser- 
jeant to execute the P2oceſs of the Court, and to return Juries, 
&c, (a) pet it is incident to their Gzant to do it, fo2 otherwaps () where 
they cannot hold a Court. Mich. 14 Car. B. R. in Metcalfe and Conuſance is 
Worſely's Caſe, per Curiam agreed. granted, tho 
2. But upon luch Gzant of a Court, if there be not ann Clauſe do Proceſs is 
in the Patent to make a Bailiff to execute Wzits of Enquirp of nude, Jer 
Damages, if a Judgment is given by which a Wzit of Enquiry Proceſ thall 
of Damages ts to be granted, this ought to be returnable in iſſue as inci- 
Court, and there the Enquirp ought to be made; fo2 the Bailiff dent. 1 Rol. 
cannot execute it, inaſmuch as he cannot execute it without giving * 495 
an Oath to the Jurp and Witneſſes, which the Letters do not 
give him Power to do; fo2 this is not neceſſarily implied in the 
Gꝛant of the Court, inaſmuch as it may be done in Court. Mich. 
14 Car. B. R. between (*) Metcalf and Worſely, per Curiam, in a (*) 797. Pl. 5. 


W2!1t of Erroz out of an inferio2 Court, and the firſt Judgment S. C. 
; reverſed acco2dingly. 


15 


(G) (a) At what (b) Time the Cour L 60 For this, 


vide under 


ought to be held. 38 


Qive Court. 

(b) Where 

I. Tf the King grants a Court to be held die Jovis every Week, the 4g 
it may be held in one Week, and be thence adjourned foz unter, 4d 


two Weeks after, leaving a Week mean, Mich. 4 Jac. B. R. bez held Court. 
tween Coa and Clerk. | Baron, and 


the Judgment 


there given was held good, Ow. 63. by three Judges. Moor 68. Pl. 185, by three Judges. Dal. 70. 


by three Judges. 


Tet „ 


2 


258 Court. 


2. But it would be otherways, if the Words in the Patent ſheuld 
Be 3 non aliter, vel alio modo. Tr. 4 Jac. B R. between Coa and 
Jerk. 

Fol. 527. 3. 3 Hill. 4 Ed. r. B. Rot. 29. Comes Glouceſtriæ calumniat quod 

LEW. ſecundum legem & conſuetudinem Regni nullus jurare debet in Aſliſa 
poſt clauſum Alleluya. | 
4. Ak a Leet hath been held at a certain Dap, and this js 
ce) Fitz. Leet changed, and held at another Day, This is void. (c) 38 H. 6. 
2. & S. C. Br. 5. But ik a (d) Court-Baron hath been held at a certain Day 
Court-Baro"- this map be held at another Dan. (e) 38 H. 6. 7. + 


(d) It may be held from three Weeks to three Wecks, Co. Lit. 58. a (e) Fitz. Leet 2. § C 
Br. Court-Baron 17. S. C. 


— 


2 


6. By the Statute of Magna Charta, cap. 35. it is enacted, That from 
(F) Pet this (f) thenceforth the County Court ſhall not be holden but from Month 
was only in to Month, (g) and where greater Time hath been uſed, there ſhall be 
Iffirmance greater. 
of the Cbm- 
mon Law. 2 Inſt. 70. (g) But by 2 Ed 3. cap. 25. no County-Court ſhall be longer deferred than 
one Ponth from Court to Court. They are not to be accounted accozding to the Kalendar, but 
28 Days. 2 Inſt. 71. And to be taken excluſively. Cro. Jac. 167. 


7. By the fame'Statute the Sheriff -or his Bailiff ſhall keep his Tourn 
(h) That inthe (h) Hundred but twice in the Year, viz. after Eaſter and Ai. 
Sheriffs had chaelmas, and the (i) View of Frankpledge ſhall be at Michaelmas ; (K) fo 


uſed fo . a 
keep their that every Man may have the Liberties which he had. 


Tourns in every Yundzed. 2 Inſt. 122. 17 This Article concerning the View ok Franzpledge, 
being underſtood in a particular Senſe, ſhall be dealt withal by the Sherifl but once in the Pear, 
viz, at the Tourn after Michaclmas ; but this Clauſe extends only to the Leet of the Tourn, and 
not other Leets. 2 Inſt. 72 (x) Therefoze this Act extends to the Sheriff's Tourn, but not to the 
Leets of Subjecks. 2'Infſt. 71. 2 Leon. 74, —Yowever being only in Affirmance of the Com- 


mon Law, a Man may peſcribe to hold a Leet oftner, and at other Times. Co. Lit. 11:5. 2. 
Cro. El. 125, 245- 


8. And by 31 Ed. z. cap. 15. The Tourn muſt be held within the 
Un . Months (1) after Eaſter and Michaelmas. 
that it wag held infra menſem Paſche, naught. Griffith and Bedle. Cro. Car. 27 5. adjudged. 1 Jon. 
Zoo, 125 adjudged, Infra menſem poſt Fe ſtum Sancti Michaelis, ſcilicer, 12 Nov. though the ſci- 
licer being contrary to the Matter pzecedent, is void, pet the Pleading is naught, becauſe the Day 


does not appear, and then it might be upon a Sunday. Dakin's Cale, -2 Saund. 290. 1 Vent. 107, 


= * i. DM 


* tht. 


— — 


(H) In what Places the Court may be 
held. 


(m) Ow. 35. 1. (m) 2 ought to be held upon lome Part ok the 
S. P. Dal. 61. Manoz, ko; if it be held out of the Manoz, it 1s 
8. P. void. Co. Lit. 58. 
2. But ik the Lozd, being /ſeifed of two oz thre Manos, 
hath uſuallp, Time our of Mind, held Courts Baron at one of 
the Manos fo2 all the Wanozs; then by the Cuſtom luch 
Courts are well held, though they be not held within the ſeveral 

HBano2s. Co. Lit. 58. 
z. A Cuſtomarp -Copyhold Court cannot be held out of tic 
Manoꝛ. Co. 4. between Melwich and Luter. 26. b. rcfolved. Co. 4- 
(o) 1 Leon. 27. between Clifton and Molineux; reſolved, (n) that the Steward 
249. 8 P. per cannot make Gzants o2 Admittances at anp Court held out oi 


. con- the Manoz. 
— An 
1 Rol. Abr. 30. Pl. 4. the Steward may make an Admittance out of Court. 


5 4. A Court 
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A 


— — ä | — . 
4. A Court-Leet may be held at any Place within the Liberty or 

Franchiſe. (c) Mich. 13 & 14 Eliz. Ow. 35. (c) Datr, 61. 
5. By the Statute of Magna Charta, cap. 35. the Sheriff ſhall keep his S. P. and 


1 - ſeems to be 
Tourn no where but in the due Place and accuſtomed, &c 1 c . 
6 Eliz. 


— _— 


——__ 


LA 


(J What ſhall be ſaid Courts of Record. 


I. The Court of Admiralty is uot any Court of Kecozd, and 
T therekoze no Hecognizance can be taken there. Tr. 8 Jac. B. 
ſaid to be adjudged, : 
2. The Engliſh Court of Chancery p:oceeding upon a Subpcena, (*) « Parc 


and by wap of Decree, (*) is no Court of fiecozd. 37 H. 6. 14. b. 4 9 1. 


Priſot. 
* (a) The County-Court is (b) no Court of Kecozd, Co. Lit. LA 
117. b. 117. b. 2 Inſt. 


| 380. S. P. 
4 Inſt. 264. S. P. Co. Lit. 117. b. (b) Though Plea held there by Juſticies. 2 Inſt. 140, 3 12. 6 Co. 


11. b. | 


4. (c) The Hundzed Court is no Court of Kecozd. Co. Lit. r17. b. (e) 12 Lit. 
g 117. b. 2 Inſt. 


143+ S. P. 4 Inſt. 264. S. P. 


5. (d) A Court-Baron is no Court of Retcozd. Co. Lit. 117. b. (d) Co. Lit. 
117. b. 6 
143. S. P. 4 1 264. S. P. 


6. (e) The Leets and Tourns are the (f) King's Courts, and of (e) 4 Inft. 


ecord. 2 Inſt. 143. 263. S. P. 
* * Hetl. 62. 


(f) Every Court of Kecozd is the King's Court. Co. Lit. 117. b. 


_— — 
„ — 
— 


(K) (a) The Court of (b) Conſtable u. 
and (c) Marſhal. fee was held 


by the Te- 
nure of the 


1. OT' (d) parl. 22 Ed. 3. numero 4. Fikteenths granted up- Manor of 
on divers Conditions to be entered in the Rolls of Latkeld, &c. 


Parliament, ſcilicet, among others, that there be no Mareſchalcp OO in 


in England, extept the Mareſchalcp of the King, and of the Guar- the Line of 
dian of England, when the King ſhall be out of England. che Bens, 
Earls of Ye- 

retoꝛd and Eſlex, and after in the Lines of the Staffozds, and Dukes of Buckingham, as Heirs 
8 to them; and after it deſcended to Edward Duke of Buckingham, who was attainted of 

reaſon in 13 H. 8. whereby this Office was forfeited to the Crown, and ſince that Time, in reſpe& 
of the Amplitude of the Authority both in War and Peace, and of the Charge, it hath been grantred 
only hat vice. 4 Inſt. 127. (c) This Office was always grantable by the King, and never belonged to 
any Sub ject by reaſon of a Tenure. 4 Ioft. 127. —And for ſeveral Grants of both theſe Offices, vid- 
4 loft, 127, 128. (d) This is miſprinted in the Original, for there cis Parol). 


2. H. 4. numero 79. the Commons p2ap againſt the Court of 
the Conſtable and Aarſhal; but no Aſſent thercto, Simile ibid. nu- 
mero 99. fo2 holding Pleas of Matters triable bp the Juſtices, 
acco2ding to the Common Law; but no Aſſent thereto. 

3- By the 8 R. 2. cap. 5. Pleas which ought to be diſcuſſed at Com- 
mon Law, ſhall not be holden before the Conſtable and Marſhal. 


4. By 
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** 


4. By the 13 R. 2. Stat. 1. cap. 2. Upon Complaint of Incroach. 

ments, & c. tis declared, that to the Conſtable pertaineth Cogniſance 

(e) Inf. 267. of Contracts (e) touching Deeds of Arms and War (f) out of the 

a. 391. b. Realm, and of Things that touch War within the Realm (g) which (h) 

(f) mag cannot be determined by the Common Law, (i) with other Ulages 
= hes ea and Cuſtoms thereunto pertaining heretofore duly uſed ; but ever 

the Admiral Plainciff ſhall declare plainly his Matter in his Petition before any Man 

hath Juri be ſent for to anſwer thereto, and upon Complaint that a Plea com- 

diction ; and menced before the Conſtable and Marſhal, might be tried by Common 


2 Law, the Complainant ſhall have a (k) Privy Seal to the Conſtable and 


any thing Marſhal to ſurceaſe till diſcuſſed by the King's Council, whether triable 
done upon there or at Common Law. 

the Land 

beyond Sea, ſo cannot the Conſtable and Marſhal with any Thing done upon the Sea. 4 Ia. 124. 
— If one Subject of the King kills another in a fozeign Country, his Wife oz Weir may have 
an Appeal befoze the Conſtable and Marſhal, whoſe Sentence is upon Teſtimony of Ulitnefes 
02 Combat, and ſo it was reſolved in the Reign of Queen Eliz, in Sir Francis Drake's Caſe, who 
ſtruck off the Head of D. Down partibus tranſmarinis, ſed Regina noluit conſtituere Conſtabulari- 
um Angliæ, & ideo dormivit 52 Co. Lit. 74. a. 2 Inf. 51. 3 Inf. 48. Hut. 3. - Though by 
ſeveral Statutes temp. H. 8. Treaſon committed out of the Realm may be tried in B. R. oz by 
Commiſſion, &c. yet they take not away the Jurisdiction of the Conſtable and Marſhal. 4 IoC. 124. 
Caſ. in Parl. 63. (g) As if one moztally wounded in France, dies in England; ſoz it is not pu- 


niſhable by the Common Law. Co. Lit. 74. b. 3 Inf. 48. — So if one be ſtricken at Sea, and dies 


at Land, fox the Common Law cannot inquire, becauſe no Viſne can ariſe where the Stroke 
was given; and the Admiral hach no Jurisdicion, becauſe he died at Land, noz is it within 
28 H. 8. becauſe the Murder cannot be ſaid to be done at Sea. 3 Ioſ. 48. (h) Where the Cauſe 
of Action done out of the Realm is tranſitozy, an Action lies at Common Law, oz the Party 
grieved may take his Kemedy befoze the Juſtices beyond Sea where the Fan was done, 
12 Co. 104 (i) This Court hath the abſolute Determination of Matters of Þonour. 1 Sid. 
353. Hob. 121. Caſes in Parl. 61. —Js IPzecedency, 1 Rol. Rep. 87. Et vid. Caſes in Parl. 64 


— Whether they may puniſh one foz taking upon him to paint Arms and marſhal Funerals, &c. 


belonging to the Office of Neralds. Parker's Caſe. 1 Lev. 230. 1 Sid. 352. Caſes in Parl. 64. 
(x) Oz he may have a Pzohibition, Caſes in Parl. 58, 59, debated, 


(1) But 5. By 1 H. 4 cap. 14. All (1) Appeals of Things done within the 
whether Realm ſhall be tried by the good Laws thereof, and thoſe out of the 
there is any Realm by the Conſtable and Marſhal, &. 

Nemedy 


wi foz yy King by Jndicment, oꝛ Infozmation at the Pzoſecution of the Jttozney General. 
ut. 3. dub. | 


(m) The be- 6. The Lord Conſtable and Earl Marſhal of England, are the (m) Jud- 
ratds are ges of this Court, which is called Curia Militaris, and is the Fountain 
Attendants. of the Martial Law, and the Earl Marſhal, though one of the Judges, 
2 as is to ſee Execution done. (n) 4 Ivf. 123. i 


manage the Combat. 4 Inſ. 126. —By the Law of Arms the Appellant being vanquiſhed, ſhall 


wo 17 2 — Puniſhment as the Defendant ſhould have done, 4 Inf. 124. (o) Caſes in Parl. 
O. . 0 cl ed. - | 


(o) In a 7. Their (o) Proceedings are according to the Cuſtom and Uſages 


ſummary of the Court, and in Caſes omitted according to the Civil Law, ſecun- 
Wap b Pe- dum Legem Armorum. 4. Inſ. 125. | 
tion. al. 

in Parl. 62. -The Party grieved by the Sentence may appeal to the King. Co. Lit. 261. 4 Iaſ. 
125, 341. Caf. in Parl. 62.—JBut no Wzit of Erro2 oz Falſe Judgment lies 5 8 


(p) Cet in 8. (p) As to Matters touching Arms and Honour, the Court is held 
Parl. 65, 66. before the Earl Marſhal only; but as to Matters (q) touching Life 
(4) Foz per and Member, before the Conſtable and Marſhal. Hill. 19 & 20 Car. 2. 


1 H. 4. all Parker's Caſe. 1 Lev. 230 agreed per Cur, 
Appeals are 


to be befoze bet by Mame, Caſ in Parl. 61. 


1 | 9, The 
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Court. 


9. The Earl Marſhai being a Lunatick, the Court was held before 
Commiſſioners deputed to exerciſes the Office of Earl Marihal, Hill. p 

£20 C | : 230. r) 1 Sid, 353. 
19 & 20 Car. 2. (r) Parker's Caſe. t Lev. 230 92 108 5 
Cur! held a good Commiſſion. Con. Twyſden, who held ſuch Commiſſion illegal, and againſt the 
Petition of Right. „„ | 


_ * — „ . hy 


—— 
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(a) The Court of (b) Admiralty. 5% 
l r Orne Miror de Juſtices 2. b Among tis Conſtitutions et (V4 ** 


Ming Alfred, one is, That the Soverctgnty of all the Land ( b che O- 
o (*) the middle of the Sea about the Land belongs to the ling 4 it is 
in the Night of his Crown, milieu 


2. Maſter Selden told me, there was a (c) Recoꝛd in Turri Lon- — . la 


AJinenſi in 34 E. 1. that it was agreed by all the Pzinces of the (b) The De- 
- Chziſtian Mold, that the d) narrow Sea, and the Dea which rivation of 
is about England, belongs to, and is within the Jurisdiction of ann ; 


o. 80. 


the King of England. 

3. 34 E. 1. Rot. par. Membrana 21. An Admiral made of Dover, 
verſus partes Occidentales uſque Scotiam, and another Admiral of 
the Thames, verſus partes Boreales uſque Berwick. 

4. Rot. Scotiz 7 E. 2. M. 5. Sciatis quod /e) aflignavimus, &c. J. E. 
Admirallum & Capitaneum Flotz noſtr® Navium, &c. 

5. Rot. Scotiz 7 E. 2. M. 7. de Capitaneo & Admirallo Flotæ Regis 
Navium Occidentalinm conſtituto. | 3 

6. Rot. Scotiæ 8 E. 2. Membrana 2. Willielmus de Gray Capitaneus 
& Admirallus Flotæ Regis verſus Partes Occidentales Angliæ. Ibidem in 
anorher Place another Admiral. 

7. 2 H. 4. Rot. Parl. numero 9. the Commons p2ay againſt the 


Court of the Admiral fo2 holding Plea of Matters triable bekoze 


Juſtices, accozding to the Common Law. But no Aſſent to 
this. nt 

8. 4 H. 4. numero 47. Jn a Petition by the Commons againſt 
the Admiral, among other Things, 'tis p2zaped, That the Admi- 


rals ule thetr Laws only by the Law of (f) Olecon and the an- 


cient Laws of the Sea, and by the Law of England, and not by 
Cuſtom, o2 by other manner. Vide the Anſwer. 

9. 4 H 4. numero 63. Another Petition, that the Admiral hold 
his Tourts upon the Sea, oz upon the Sea⸗Coaſts, and not with- 
in a Franchiſe o2 Vill; and that Suits commenced be deter⸗ 
1 bekoze Adjournment to another Place, But no Aſſent to 

18. 

10. By 2 H F. Stat. I. cap. 6. In every Port there ſhall be a Conſer- 
vator of the Truce worth 40 J. per Annum in Land, who by the King's 
Patent, and the Admiral's Commiſfion, (g) ſhall inquire of Offences a- 
gainſt Truce and Safe Conduct, &c. as the Admirals have done, Cc. 
laving the Determination of the Death of a Man, and the Execution 
thereupon to the Admiral, &c. IE | 

11. At (h) Common Law none but the King only could erect Bea- 
cons, Light- houſes and Sea-marks, but of later Times by Letters-Patents 
granted to the Lord Admiral, he hath Power to erect (i) Beacons, Sea- 
marks and Signs for the Sea, 4 Inſ. 148, 149. 


Houſe at Deptford Strond had Power given them to erect Beacons, Marks and Signs fo2 the 
| IJ Suit koz the P20{ts of the 1Beaconage of a Rock in the Sea 

in Cornwal, may be in the Court of Admiralty. Croſs and Digs. 1 Sid. 158. adjudged, and 
3 ſaid, as the Profits of the Beacons belong to the Admiral, ſo the Suit koz them ought 
to be in his Court, though the Rock be the Freehold of another, and Part of his Inheritance. 


Sea, &ece. Vid. 4 Inſt. 
near 0 $208 $49 


it was 


Uuu 


(c) For an- 
cient Records 
touching the 
Court of Ad- 
miralty, vid. 
4 Inf. 142, 
143, &c. 
(d)4 Inſ.142, 
(e) For ſeve- 
ral Grants 
thereof, vid. 
4 Inf. 145, 
146. 12 Co, 
80. — And 
that there 
have been 
Admirals 
Time out of 
Mind, vid, 
Co. Lit. 260. 
b. 12 Co. 79, 
30. 
(f) So called, 
for that they 
were made 
by King 
Rich 1. when 
he was there. 
Co. Lit. 11. b. 
260. b. 


(g) 4A laſ. 
152. 


(h) But by 
8 El. cap. 13. 
the Maſter, 
Ulardens, 

Aſſiſtants of 
the Trinity. 


12. The 
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Court. 


(* This 12. The Lord Warden of the Cinque-Ports is alſo Admiral there, and 
Jirtsdickion 4) hath the Juriſdiction of the Admiralty, exempt from the Admiralty 
. ot England. 4 Inſt. 223. | | 

j 


tel Acts of Parliament, as 2 H, 5. Stat. 1. cop. 6. 27 H. 8. cap, 4. 28 Hf. 8. cap. 15. 5 El. cap, ; 
11 & 12 Will. cap. 7. Et vid, 2 Jon. 66, 67, Caſ. in Chan. 305, 306, 
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(A) Of What Things they may hold 
(a) If + Ship 


beg Ae Plea in geſpect (a) of the (b) Place 


chor wants 


C where they Arie. 


bis 3 1. 2H 5 F T 1s enacted, That the Conſervatoz ok the Trucc 
als, and fo cap. (c) 16.1 and Safe Conducts by the King aſſigned, ſhall 
the Contract Have Power to enquire of Offcnces done againſt the Truce and 
is made in Sake Conducr of the Ring upon the high Seas, out of the Body 
2 the of Counties, and out of the Franchiſes of the Five Pozts, as the 
alt have Admirals of the Kings of England befoze this Time reaſonably 


Cogaizance; akter the old Cuſtom, and late upon the main Sea uſcd, have 
ſecus, if the done oz Uſed; and fo to make Pzoceſs, Judgment and Erecu- 


Contract is tion, &c. 
made in- | 


tirely at Land, and the Viduals after ſent to the Ship. Lat. 11. per Dod. (b) Though in the Libel 


the FaQt is ſuppoſed to be done ſuper altum mare, yet it may be ſurmiſed that it was done in coꝛpoꝛt 
Com', &c. and thereupon a Prohibition, &c. for the Surmiſe is traverſable, Moor 891. PI. 1225. Lat. 
11. (c) This is miſprinted in the Original, as here, and ſhould be Cap. 6. 


(0) 41nſ-139, 2. The Court of Admiralty cannot hold Plea of anp Contra 


| 9 1 Co. made (d) upon the Land beyond Sea, but onlp of Things done 


0 Hob. fol. Upon the Seca. Hobart's Reports 107. between the (e) Spaniſh 
79. S. C. Ambaſſadoz and Sir Richard Bingly a P2ohibition granted; 
(f) Hob. fol. and 109. between (f) Palmer and Pope a Pꝛohibition granted. 
9 3 If a Contrad be made upon the Sea, but it is afterwards 
O lſealed upon Land, the Court of Admiralty cannot hold Plca 
79. 212.5. C. thereof. Hobart's Reports between (g) Palmer and Pope. | 
(s) ets? 4. (h) Between the High and Low-Watec-Mark the Common La 
(6)3 Ia 1g. and Admiralty have imperium diviſum, ſcilicet, the one when it is not, 
F. P. and the other when it is covered with Water, and the Soil upon which 
(i). Foz this, the Sea flows and reflows (i) may be Parcel of a Manor. Paſch. 43 El. 


vid 52 Rol. 


NED (K) Sir Henry Conſtable's Cale. 5 Co. 107 reſolved. 
Pl. 12, and the Notes there, (k) r And 89, 90 S. C. 


(0) Flem- 


b 5. By the 13 Rich. 2. cap. 5. Upon Complaint of Incroachments made 
ng by the Admirals and their Deputies, tis enacted, That the Admirals 
205. 1 Rol. and their () Deputies ſhall (m) meddle with nothing done within che 
Rep. 20. Realm, but only with Things done upon (n) the (o) Sea. 
on tended of holding Pleas, and. not of awarding Execution; foz notwithſtanding this 
Statute, the Judge of the Admiralty may do Execution in the Body of the County. 13 Co. 52. 
(ov) Such Place as is covered with Salt Water, is altum mare, per Ow. 123. (o) But it 1s 


no Part of the Sea where one may ſee what is done of the other Side the Mater. 4 Inſ. 140, 14 
12 Co. 80. Moor 892. Ow. 122, 


2 6. By the 15 Rich. 2 cap. 3. Upon the like Complaint, tis declared, 
(p) Au Ri- That of all Contracts, Pleas and Quarrels, and other Things done 


vers and (p) within the (q) Bodies of Counties by Land or Water, and of 
Vavens are 


within the Body of the County. 4 Inf. 137, 1 38, 339, 140, 141. 12 Co. 129. Moor 892. Godb. 261. 


2 Sid. 81. (q) Mhat is within the Body of ths County is no Part of the Sea. 4 Inſ. 140. 
C | 
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(r) Wreck, the Admiral ſhall have no Cognizance, but they ſhall be (0) 4 Inf. 154. 
tried, & c by the Law: of the Land; bur (of the Death of a Man, 2 U 163 
and of a Mayhem done in great Ships, being in the main Strean, of 7 — 
eat Rivers beneath the (t) Bridges near the Sea, and in no other . 
Place of the ſame River, the Admiral ſhail have Cognizance, and alſo of Floclam, 
to arreſt Ships in great Flotes for the great Voyages of the King and.che Jetfam 
Realm, ſaving to the King his Forfeirures, and he ſhall have juriſdiction ind Ligam. 
in ſuch Fleets during ſuch Voyages, on'y ſaving to Lords, ccc. their 5. 55 
Liberties. | | 1 Sid 178. 


| ; : | 1 Rol. Abr. 
530. 01.6. (s) The Admiral hath Tognizanse in theſe Caſes only, fo; all Contrats, &. made 


02 done in any River, Yaven 92 Creek within ano County, are triable, &c. by the Common Law, 
and not in the Admiralty. 4 Inf. 136, 138. Moor 122. But by the Gefotution of the Judges 1: 
Cro. Cor. 297. by the Equity of this Statute he may redzeſs all Innopances and Mbfructions in 
thoſe Kivers, which are an Impediment to Navigation, and may try Contracts and Injuries done 
there, which concern Navig2tion at Sea; but Q (t) Ow, 122, per Cur, it is (aid the Ttanda- 
to; miltook 1Bz1dzes foz Points, as the Land's End. | 


7. By the 2 H 4. cap rt. reciting the 13 R. 2. cap. 13. tis enacted, | 
That he that finds himſelf aggrieved (u) againſt the Form of the Sta- (o) If upon 
cate, ſhall have his Action by Writ grounded upon the Caſe againſt Petition to 
(w) him that ſo purſues in the Admiralty, and recover his double * Judor - 
Damages againſt him, and he ſhall incur the Pain of 10 J. if he be 3 


0 ralty, a Ship 
attainted. is I in 


F ; RY WEE the Harbour 
til Caution given not to trade within the Limits of the Eaſt. Iadia Company ; this is a Pꝛoſe⸗ 


cution within the Act, though there is no fozmal Plaintiff and Defendant; and in many Caſes 
the Suits there are againſt the Ship it ſelf, 3 Lev. 353. () Though the Pꝛoſecution be by 
the Command of the King, and in the Name of his Pꝛoctoꝛ, pet if it was upon the Solicitation, 


and by the Pꝛocuration of the Parties, and they pay the Fecs, they purſue within the Intention 
of the Ac. 3 Lev. 353. | 


8. By 27 H. 8. cap. 4. Murder and Robberies upon the Sea, or in 
any Haven, (x River or Creek where the Admiral (y) pretends Juriſ- (x) Pet vid. 
diction, ſhall be (z) inquired, tried, &c. in ſuch Places or Counties as 3 Bull. 28. 
ſhall be limited in the King's Commiſſion, as if done at Land; and ſuch 00 But ik 


Commiſſions under the Great Seal ſhall be directed to the Lord Admi- done u ſuc) 


ral or his Deputy, and to three or four others, as the Lord (a) Chan- S 


cellor ſhall name, Cc. to hear and determine ſuch Offences after the where the 
Courſe of the Law uſed for Felony done within the Land. 427 

| Jar : 
risdiction, the Commiſſioners cannot meddle with it. Ow 122, By Croke and Foſter. (2) They 
may p2occed without Uiew of the Body by any Cozoner, Moor 122. Pl. 265. (3) Hob. 146. 


9. By 28 H. 8. cap. 15 in like Words tis enacted, Thar (b) Trea- (41 The 
ſons, Murders, (c) Cd) (e) Robberies and Confederacies upon the Sea, Fozce of the 
Cc. where the Admiral hath, or (f) pretends. Juriſdiction, &c. ſhall oy iS — 

| | | aken away 
by 35 H. 1. cap 2. noz 5 Ed. 6. cap. rr- concerning the Trial of Treaſons done beyand Sea. 
4 Iaſ 124. 3 Inf. 111, 112. (c) How, and befoze whom Pirates may be tried beyond Sea, ac- 
cozding to the Civil Law, by Commiſſion under rhe Gzeat Seal of England. Vid. 11 & 12 Will. 
cap. 7. (d) A Captain, Maſter oz Mariner wilfully caſting away, &c. the Ship to which he be- 
longs, to the ÞPzejudice of the Owner, is a Felon, and to be tried, &c. 1 Ann. cap. 9. (e) It 


there be an AcceCozy upon the Sea to a Piracy, that Acceſloꝛy may be puniſhed by the Civil Law 


befoze the Admiral; but this Statute extends not to Acceſlozies, noz makes the fence Felony. 
3 Inf. 112. But where a Pirate was after received and comfozted at Land by one knowing thereof, 
13 Co. 51, dubitstur what Dffence it was, and referred to the Conſideration of the The Chiefs, 
and it was reſolved he could not be pnniſhed as an Acceio2y by the Common Law, becauſe that 
could take no Cognizance of the Oziginal Ockence. —But Yelv. 134, 135. per tot' Cur', if one at 
Land aſſiſts a Pirate with Kopes, 8&c. to make his Eſcaye, he is quaſi an 4cceſſozy, and may be 
puniſhed in the Jdmiralty, becauſe it depends upon that Piracy at Sea, with which the Tempozal 


Judges have nothing to do. But vid. 11 & 12 Will. cap. 5. by which their 4iders and Comkoz⸗ 


ters, and the Beceiners of their Goods, are made Accefſozies, and fo be tried as Pirates, pec 
28 H. 8. cap. 15; (f) This mult be intended between the Vigh-water Mark and Low- AMate⸗ 
Mark, where there is diviſum imperium at (everal Times, 3 Inf. 113. 
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Court. 


(20 Ita pi. be inquired, &c. after the (g) Courſe of the Law uſed for Treaſons, C. 
ratetupon done upon the Land within the Realm. | | 

his Arraign⸗ 0 | 

men Kunde mute, he ſhall have Judgment de peyne fort & dure. Dyer 241. b. by Chzee Judges, 
and Judgment given accozdingly. 2 Inf. 114. Foz it is within this general 1zanch, though out 
of the latter part of the Ac which mentions a Conviaioa by Uerdict, Confeſſion oz Pzoceſe, 


10. By the 5 El cap. 5. Par. 30. ſeveral Offences in the Act mention. 
ed, if done on the main Sea, or Coaſts of the Sea, being no Part of the 
Body of any County, and out of any Haven and Pier, ſhall be cried be. 

fore the. Admiral or his Deputy, and other Juſtices of Oyer and Teyn;. 
ner, according to the Statute of 28 H. 8. 


* 4 . 
* 


* 


«: ben, (B) (a) Of what (b) T hings they may 
me Hold Plea. 


(b) 16 Car. 2. 


2 6. 22223 f. IF a Man makes an Agreement with another ſuper altum mare 
3 to carry Goods to Parts beyond Sea, and afcer this 
: Agreement is put in Writing, and ſealed in a Place bepond the 
Seas, upon the Land; the Court of Admiralty ſhall not hold 
Plea upon this Agreement; koz bp the putting this into a Deed, 
the Agreement is taken awap, and the Jurisdicion changed 
(e) _ * thereby. Hobart's Reports 287. C. 268. between (c) Palmer and Pope. 
79, 1. . 2. But it had been otherwiſe, if the Agreement had been put 

(d) 148 in Wziting without fealing thereof. Hobart's Reports (d) 287. 

212. & C. 3. Ik an Agreement be made upon Land to carry ſome Goods 
bepoud Sea, and akter the Goods by Negligence are damaged 
with Salt Water upon the high Deas; pet the Court of Ydmiral- 
ty cannot hold Plea of this; fo2 though the Beach was upon 

the Dea, pet there ought to be another A allo to concur to make 
a uit, ſcilicer the Contract, which Suit is intire, and thcrcfo!e 
the Common Law ſhall p2zevail. Hobarr's Reports 287. c. 268. be⸗ 


(e) Hob. * tween (e) Palmer and Pope. ; 
indent. 4. Ak an Agreement be made in Malaga, oz other Place beyond 


the Scag, the Court of Admiraltp ſhall not hold Plea thereof. 
(f) _ * Hobart's Reports 287. between (f) Audely and Jennings Caſe 269. 
ig. F. (8) Thep cannot hold Plea of Wreck, fo: this is expꝛelly 
680 4 Inf 134. 1 9 9 by the Statute. Mich. 15 Car. B. R. between the Lo:d 
S. P. 1 Rol. Admiral and Stidſon, per Curiam reſolved, and a P?2ohibition 
Abr. 531. Pl. granted where it was ſuppoſed to be Flotſam; and the Plain 
. * tiff and Defendant there ſurmiſed it was Weck, and thereupon 
Rep. 157. I Pzahibition granted. | 
| 6, Jf a Subjec of the King of Spain commit certain Crimes 
_ agamlt his King, fo2 which all his Goods are confiſcated, and 
after he comes into England with his Goods, and ſells them herc 
ro a Subjec of our ing; the Ambaſſadoz of the King of Spain 
cannot ſue in the Admiralty Court foz the Goods againſt a 
| Subjce> of our King; fo2 though the Goods were confifcated, 
(h) 2 Brownl pet now the Pꝛopertp ſhall not be queſtioned but at Common Law. 
29. 8. C. ad. Hobart Reports 286. ch) Don Alphonſo the Ambaſſadoz of the 
judged, tho Ring of Spain, againſt Cornero; and the like between Don Pedro 
he Goods and another. Hill. 9. Jac. | | 
were torteit- . | | ; 
ed upon the high Sea. Hob. fol. 212. S. C. adjudged, and a Prohibition granted at the Prayer of the 
Vendee, tho' no Defendant in the Court of Admiralty, becauſe the Goods were attached in his Hands 
by the Proceſs of the Court. Hob. fol. 79. S. C. cited. 1 Rol. Ahr 532, PI 9. S. C. 


1 7. Crea- 


Court. 267 

7. (i) Cremer querens againſt Toakly Defendant : The Caſe was (i)Godb. 395. 
cutred, Mich. 2 Car. Regis, B. R. Rot. 421. 8 8 C. adjoꝛna⸗ 
8. (k) Special Actions bꝛought upon the Statiites of the tz; R. 2. hy wo 
cap. 15. and 2 H. 4. cap. 4 ko; pꝛoſecuting of a Suit in the Court * 8 
of Admitalty, where they had no Jurisdiction to hold Plea; and ;,, Pl. 9% 6. 
if one who pꝛoſecutes there as Attoznep to2 another (as the Caſe 11. ſeems all 
was) ſhall be an Gffender againſt the ſaid Statutes; and where ta belong to 
the Starutes give an Action by wap of Writ, and an Acton is 2 
brought here (as the Caſe was) bp wap of Bill, if this be good „ee 


I 
—_—— 


not have 
02 not. been made 
x 8 : | diſtin& Se- 
ions of themſclves ; but this is printed according to the Original. () For this, vid. 1 Rol. Abr. 
637. PI. 7. . 


9, Upon this Action bought, and Special Derdia found, Tips 
Points were moved, 3 Ros 
10. Firſt Point upon the Jurisdicion of the Admiralty, though 
the Contract be beyond Sea, becouſe it is to be perfozm cdin 
London, the Freight being to be paid in London, if the Admiral 
here ought to have Juriſdiction? 
11. Second, (m) Ik he that p2oſccutes onln as an Attoney (m) Sins 
there, ſhall be puniſhed within the Statutes koz this Offence? qui tem, Kc. 


| and Sir Jo⸗ 
ſeph Child' x al'. 3 Lev. 352. adjudged, that he ſhould ; for he ſhall not be excuſed by bis Warranc 


of Attorney in the doing of an illegal AQ; for as the Commanders are Treſpaſlers, fo ate thoſe that do 


the AR. 


12. Ik a Man of Frizeland ſues an Engliſhman in Frizeland beſo2y SA AN 
the Governoz there, and there recovers againſt him a certain OSS 
Sum; upon which the Engliſhman, not having ſufficient to ſatisſie h 
it, comes into England, (n) upon which the Governo2 ſends his WER 8 
Letters miſſive into England, omnes Magiſtratus infra Regnum Angliæ ment — 
rogans, to make Execution of the ſaid Judgment. The Judge ia ouc Court 
of the Admiraltp map execute this Judgment by Impꝛiſonment of Admiral. 
of the Party, and he ſhall not be delivered by the Common Law; , Execution 
fo: this is by the Law of Nations, that the Juſtice of one Na- rw Pos can 
tion ſhall be aiding to the Juſtice of another Nation, and fo? pat, (4b. 
one to execute the Judgment of the other; and the Law of England 


260. arguen⸗ 
(o) takes notice of this Law, and the Judge of the Admiralty do 


is the p2oper Magiſtrate fo2 this Purpoſe ; fo2 he only hath the (o) If » Ship 


Execution of the Civil Law within the Kealm. Paſch. 5 Jac. 15,914 by 


. 9: V f 
B. R. (p) Wier's Caſe, reſolved upon an Habeas Corpus, and re- Sentence in 
manded. the Court of 


| Admiralty of 
France (being then in Amity with England) the Sentence ſhall not be examined 1” an Action at 


Common Law; for we ought to give Credit to their Sentences, elſe they will not give Credit to the 
Sentences of our Court of Admiralty ; but the Way to be relieved, is to petition the King, who will 
examine the Caſe * and if finds Cauſe of Comp'sint, ſend to his Ambaſſador reſiding there; and upon 
Failure of Redreſs, will grant Letters of Marque and Repriſe], Raym. 473. Et vid. 1 Vent. 32. — But 
where the Court ſaid, they would give no Regard 'o a Sentence in the Ceurt of Admiralty of Scot- 


land. Uid. Radly and Egglesfield. 2 S⸗und. 259, 260. 1 Vent. 174. —But it was agreed the Sen- 


tence in Scotland was pleadable in the Court of Admiralty here. 1 Vent. 174. 2 Lev, 25. 2nd 
i Saund. 260. The Validity of the Sentence of the Admiralty in Scotland is determinable by the 
Law of the Admiralty here, and not by the Common Law, (p) Molloy 449. 


13. Ik a Merchant of Holland bzings Treſpaſs againſt J S. fo2 
a Ship laden with Merchandizes, & quia non liquet quæ bona 
ſuerunt in navi prædicta, quando de partibus Hollandiæ verſus Regnum 
iſtud iter ſuum cepit, Mandatum eſt Comiti Hollandiæ, quod per pro- 
bos & legales homines & mercatores terræ ſuæ, ubi prædictus querens ſe 
in mari poſuit inquirat diligenter quæ mercimonia carcata fuerunt, &c. 
& inquiſitionem aperte & fideliter factam remandet Domino Regi, &c. 
22 Ed. 1, Liber Parliamentorum 65. b. 
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the Coil (C) (a (b) Admiral (c) (d) Law. 


peal lies, as 


well where 1. FT Þ the Owner of a Ship viauals it, and furniſhes it to Sca 
the Sentence with Letters of cpziſal, and the Walter and Mariners, 


1s given 28 


to the Poſſe. when they are at Sea, commit Piracy upon a Friend of the King, 
ſion only, as Without the Notice o: Aſſent of the Owner, pet by this the 
where the OWwnrr ſhall loſe hits Ship by the Admiral Law, and our Law 
Ing In- onght to take notice thereof. Trin. (e) 3 Jac. B. R. per Popham. 
eee ee Trin. 12 Jac B. per Winch. ſaid that he had known it to be lo al⸗ 
thereby. lowed. (f) Hill. 13 Jac. B. R. 22 Jac. held by Coke in the inferiour 
Moor 814. Done of Parliament. 

P. 1102. Vet 

vid. 1 Vent. 194 Con. (b) UN. 16 Car. 2. cap. 6. 22 & 23 Car, 2. cap. 11. (c) Average is 
not due unleſs the Goods are Joſt in ſuch a manner, that thereby the Reſidue in the Ship are ſaved; 
as if Goods are thrown over-board to lighten the Ship, or by Compoſition Part is given to a Pirate to 
ve the reſt; but if a Pirate takes Part by Violence, Average ſhall not be paid for them. Moor 295. 
PI. 442. ſeid by Dr. Dalt Maſter of che Requeſts; yet it was decreed, becauſe the Merchants hid 
conſented ro pay Average after the Ship was robbed. But vid. Molloy 246. (d) If the Ship periſh 
through the Mariners Default, they loſe their Wages. 1 Vent. 146. per Cur'. —If a Mariner or 
Ship Carpenter runs away, he loſes his Wages due. 1 Mod 93 per Twyſden and Yale, — So per 
22 & 23 Car. 2. cap. 11. if they refuſe to fight when commanded by the Maſter. (e) Moor 776. 
PI. 1076. ſcems to be S. C. but S. P. does not appear; but the Point there was, Whether the Owner 
ſhould anſwer for the Goods, &c. teken? But Poph. Chief Juſtice ſaid, That where a Maſter ſcnds 
his Servant to do an nnlawful Act, and he miſtakes in the doing of it, the Maſter ſhall anſwer for his 
Miſt.-ke; otherways where he (ends him to do a lawful AR, &c. (t) 1 Rol. Abr. 532. Pl. 74. 
ſcems to be the S. C. 1 Rol. Rep. 285, ſeems to be the S. C. but S. P. per Coke con. 


(g) 2 Sid. 2. (g) Ji the (h) Maſter of a Ship pawns the Ship (i) ſuper 
161.S.P. altum mare (ſcilicet hipothecando) (Kk) foz Tackling and Dictuals, 
gy Log without the Aſſent of the Owner, pet this ſhall bind the Owner 
ante Juſtice, BY 1)e Admiral Law; to? this is allowed (I) fo2 the Neccſlity, 
that the Ship, and our Law ought to take notice thereof. Tr. 12 Jac. B. between 
or Perſon of Barnard and Bridgeman, per Curiam. Hobart's Reports 17. the ſame 
the Owner Caſe. But it was there reſolved that it had been otherwiſe, if 
how: 1 154 the Maſter had pawned it foz his own Debt. 

lately been agreed. (h) Or he that is reputed Maſter. Noy 95. (i) But not in any Port, 3 Mod. 
244, 245. no Judgment, (k) So if he Borrows Money for the Neceſſaries of the Ship, though in 


Fatt it be not imployed accordingly, and the Owner muſt take his Remedy againſt the Maſter. Noy 95. 


(1) Bur yer the Maſter cannot ſell the Ship and broken Tackle, though there is no Probability of ics 
being ſaved partly in reſpect of the Tempeſt, and partly in reſpe& of the Barbarity of the Inhabitants 


who took away every Thing that was caſt upon the Shore. 1 Sid. 453. per Yale, Chief Baron. 


(m) Hob. fol. 11. S. C. adjudged. Moor. 918, Pl. 1308. S. C. adjudged. 


3. Ik an Jnfant, being a Maſter of a Ship at St. Chriſtopher: 
bepond Sca, by Contrada with another, undcrtakes to carry 
certain Goods from Sf. Chriſtophers to England, and there to 
deliver them, but does not afterwards deliver them accoꝛding to 
the Agreement, but waſtes and conſumes them; he map be ſued 
fo2 the Goods in the Court of Admiraltp, though he be an In⸗ 
fant; fo2 this Suit is but in Nature of a Detinue, oz Trover and 
Converſion at the Common Law. Paſch. 11 Car. B. R. between 
_ and Smith, per Curiam a P2ohibition denied fo2 the Caulc 
akozeſaid. 

4. It a Man commits Piracy upon the Subjects of another 
King, who is in League with us, and bzings the Goods into 
England, and ſells them here in a Market⸗Overt; though by the 
Admiral Law this Sale ſhall not bind, but that the Owner may 
retake them ; pet by the Common Law this Sale ſhall bind him, 

(n) 2 Rol. and the Law of the Admiralty ought to take notice of this. 
_ 26 Mich 13 Jac. B. in (n) Sir Richard Bingley's Caſe, per Curiam, 5 
. . . * 4 cr 


2 


— 


there ſaid per Warburcon, that this was the Cale of the Qcr: 


chants of Barnſtaple ruled. 

F. If a Merchant's Ship is taken by an (o) Enemy, and a Month af. (o) Other⸗ 
cer is retaken by an Engiiſh Ship, (p) the firſt Owner (q) ſhall not have ways if by 
Reſtiturion, for the Ship was gained by Battle with an Enemy. Mich 1 


* 1 Vent. 17. 
8 Fac. Weſton's Caſe. 2 Brownl. 11. (p) Where” 


; LS R : the Poper⸗ 
ty is not altered, until the P213e is bꝛought infra prefidia of that Ring by whoſe 8 * ta- 


en. March. 110, 111- (q) There they ſhall be reſtored to the Owner, paying Salvage, and 
all be paid foz Salvage, per 4 & 5 Will. & Mar. cap. 25. » Paping ge, what 


6. If ewo Ships meet at Sea together, though they went not forth 
Conſorts, and one of the Ships in the Preſence ot the other takes a Prize, 
che other Ship which was preſent ſhall have the Moiety; for the Pre- 
ſence of this Ship was a Terror to the Ship taken. 32 Eliz. 2 Leon. 182. 
per Curiam. 


363 


(D) (a) How they may (b) (c) pro- $57 
ceed there. (5) Though 


they cannot 


1. IF a Libel be in the Court of Admiralty touching Goods, 1 


ſuppoſed to come to the Defendant by Depzedation, and done at Land. 
the (d) Dekendant obliges himſelf, his Goods and his Heirs, yet they may 
to anſwer the Action, and after the Defendant does not obep the eve Execu- 
Court, there thep (e) may take his Body; fo2 every Court hath tion upon 


| 3 UL he Land. 
his ſeveral Courſe of P2occeding, and this is the Uſage there. ar; = 


(f) Mich. 10 Jac. B. dubitatur. 13 Co. 52,53. 

2 Brown], 26. 
Yelv. 135. (b) When 2 Proviſionate Decree, as they call it, or pzimum Decretum, is given for the 
poſſeſſion of a Ship, and ſhe is ſeiſed, upon Security given, by the Courſe of the Admiralty, ſhe may 
be hired out. 1 Vent. 134. Upon ſuch Interlocutory Decree no Appeal lies to the Delegates. I Vent. 
174. Yet vid. Moor 814. Pl. 1102. Con“. (e) Though no Court of Record, yet they may fine and 
impriſon for a Contempt in the Face of the Court. 1 Vent. 1. per Cur'. (d) For this, vid. Cro. El. 
685, Noy 24. Hard. 473, 474. (e] For this, vid. 13 Co. 52, 2 Brownl. 26. 2 Inf 51. Yelv. 135. 
(Ff) Godb. 193, 260. S. C. adjom”, but S. P. ſeems to be agreed by Coke Chief Juſtice, but ir was 
ſaid by him, That they could in no Caſe take Land in Execution. 


2. So in the ſaid Cale, if (g) the Defendant found Fide-juſſo- (g)Raym. 78. 


res, and after Sentence paſſed fo2 the Plaintiff, the Bodies of adjudged thac 
the Fide-juſſores, bp the Law of the Admiralty, map be taken in ſuch Stipula- 
Exetution; fo2 this is the Uſage there, Hill. 10 Jac. between Le- 90 was 


giere and Greeneway Plaintiffs, and Baker Defendant, and Pꝛohi⸗ 1 —Bur 
tien dented. Court of Re. 


cord, they 
cannot take a Recognizance. 4 Inf. 135, 137. 


3- Though the Court of Admiralty is no Court of Record, becauſe 
they proceed there according to the Civil Law, yet by the Cuſtom of 
the Court they may (h) amerce the Defendant for (i) his Default, ch) But net 
by their Diſcretion, and may make Execution for the ſame of the Goods Be of a 


of the Defendant in Corpore Com, and it he hath no Goods, take his Tourt of 
Body. Trin. 7 Fac, x3 Co. 53. adjudged. Vecozd may 
; do. 12 Co. 
104. (i) They may puniſh one that reſiſts the Execution of the Pzoceſs of the Court, but 
not give Damages to the Marty. « Vent. 1. But becauſe they had no Cognizance of the o2igi- 


nat Patter upon which che Pꝛocels was grounded, a Pzohibition was granted, &c. Styl. 
171, 340. 


4. By 
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(&) Foꝛ in 4. By the 8 El. cap. 5. a definitive Sentence in a Civil or Marin: 


tach Cate no Cauſe by Delegates by Commiſſion upon an (k) Appeal in Chaxc.,, 


Mrit of Er- ſhall be final. 
ro2 lies. 


4 Inf. 135, 339. 341. — But fo Appeals to the Delegates, vid. 2 Rol. Abr. 232, 233. 


2 


— — 


(E) Of what Things, in reſpect of the 
Place where it ariſes, they may hold 
Plea. 


{z) 13 Co. 52. I. B Judgment 123. (a) A Judgment in the Court of Ad 
b. S. P.; 4 miraltp de re facta ſuper terram ig void, & coram non ju. 

ice. wo 
014 112 2. (b) Thep cannot hold Plea upon a Bill, oz other Thing 
232. 8. P. ad. done bepond Sea upon the Land, becauſe the Statute is, that 
judged con. he ſhall hold Plea of Things done onlp upon the Sea, Mich. 14 


— _ _ B. R. between Coulſton and Baptiſt Metaxa, reſolved where the Bill 


was made apud Zante, which is in Italy. Mich. 7 Ja, B. (c) Leigh: 
Rep. 49 Caſe, per Curiam. Hill. 7 Ja. B. between Hickman and Skinner, ad- 


judged, Hill. 9 Jac. B. per Curiam, between Daviſon and Burneby. 
Hobart's Reports, Caſe 268, 269. 


5. 
2 Brownl. 10. 


34. 
(c) Ow. 122. 


— — 1 S. P. ſeems to be admitted per Cur iam. 2 Brownl. 37. S. C. and S. P. cited to have been 
adjudged. 


3. They cannot hold Plea of a Suit by the King of Spain, fo 
cutting down of Bzafil Wood in Braſilia, becauſe it is upon the 
(d) 2 BulC Land. Hill. 12 Ja. B. R. between (d) the King of Spain and Poun- 


22. 8. C. ad- ter, reſolved, and a Prohibition granted, and it was after tried 
judged. Rol. at Common Law in a Trover and Converſion. 


ep. 


133. 
S. C. adjudged, and by two Judges the King of Spain might have an Action for it at Common Lau. 


4. They cannot hold Plea of a Thing done upon the Land in 


() Ow. 122. England. Mich. 7 Ja. B. (e) Leigh's Caſe, per Curiam. 
S. C. adjud- 


ged. 2 Brownl. 37. S. C. adjudged. 


(f) Leon. .. (f) They cannot hold Plea of a Thing done (g) upon the 


106. S. P. ad- Thames, eV becauſe this is within the Bodp of the County. 


judged. Moor Mich. 7 


u e a. B. (i) Leigh's Caſe, per Curiam, and a P2ohibition 
916. Pl. 1302. 


3 . eg. granted acco2dingly. Mich. 5 Ja. B. between Tomkins and Good- 
al : Kol. win, per Curiam, and a Prohibition granted where the Suit was 


Rep 413, {2 Anchozage. Hill. 8 Ja. B. Bereman's Caſe reſolved, aud a P2ohi- 
S. P. adjud- bition granted, 


ed, 
(s) At Limchouſe. Miolet and Blague, Cro. Jac. 514. 2djudged. 2 Rol. Rep. 49. adjudged. Moor 


891. Pl. 1235. adjudged. (h) 4 Inf. 134, 139. (i) Ow. 122. S. C. adjudged. 2 Brownl, 37. S. C. 
adjudged. 


6. They cannot hold Plea ko the taking of certain Goods float- 
: ing ſuper mare, & eject' ſuper litora maris; fo; though they may 
(k) So of , hold Plca de (K) (1) Hotſam, (m) pet thep cannot hold Plea cf 
| Tam. eng Urcck ; and (n) this is (o) Wzeck when if: is thꝛown upon the 
5 Co. os b. Land. Tr. 5 Ja. B. a Pzohibition granted accozdinglp, and a Ccx- 
Palm. 96. lultat ion denied. | 
id, 178. 
( 5 Bur if Flotſam comes to Land, and is taken by one that hath no Title, an Action lies at Common 
Law; but there ſhall be no Proceedings thereon in the Admiralty ; fri it need not be condemned 25 
Prize. 2 Mod. 294. The Book ſeems to be fo intended, though miſprinted. 1 Rol. Abr. 533. Pl 17- 
(m) 1 Rol. Abr. 529. Pl. 5. S. P. (o) Que naufragio ad terram appelluntur. 5 Co, 106. a b. 
(o) Of which, by the expreſs Words of i5 R 2 cap. 3. they bave nv Cognizence. They 


7 3 , 
r 


Court. 


(o) T cannot hold Plea of a Contrada made in Porcu 
en Gecanſe this is not upon the Sea. Hill. 8 Ja. B. ee eee 
Vanheg's Caſe, per Curiam præter Warburton : Coke laid, that there point, con”, 
is a Pzecedcut in 25 H. 6. and 36H. 6. where there was a Ship But Coke 
riding in a Pozt, and a Contrac was there made, and a Suit fd, Thecif 
fo: it in the Court of Admiralty; and thercfoze an Action was mba ay 
bzought at Common Law, and 13000 l. Damages recovered, the * 


of the Land, 
Duke of Exeter then being Admiral. the Admiral 


could not hold Plea thereof, 


8. (p) It Pirates take Goods upon the Sca from a Subject (p) Radly 
of Spain, and bzing them Within a Pozt of Ireland, and there ſell _ Eggleſ- 
them to J. 5. no Suit koz theſe Goods can be againſt J. S. in the and 
Court of Admiralty ; fo2 that J. S. came to them by Purchaſe x 
within the Bodp of the Countp. Mich. 13 * Jac. B. between (r) Don * Fol. 532. 
Diego the Ambaſſadoz, and Sir Richard Bingly, reſolved, and 96-256 of, 
a Pzohibition granted; fo2 the Owner of the Goods map have judecd. 


- IE, - * G d - „ a 2 wth 
— * 
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judged. 
an Action of Trover fo the Goods at the Common Law, 1 Vent. 173; 
174. adjudgs 
ed. 2 Lev. 25. adjudged. Cro. El. 68 5. like Point, adjudged, con. unleſs the Sale had . — "Me, 


ket-overt; for tho' the Admiralty hath no Authority to meddle with Things upon the Land, yet 
when the original Cauſe ariſes upon the Sea, and other Matters happen upon the Land depending 
thereupon, yet the Trial ſhall be in the Court of Admiralty. Ct vid, 1 Sid. 320, March. 116; 3 Mod. 
194, (t) Hob. 78. S. C. 2 Saund. 260. S. C. cited, and ſaid per Cur” not to be Law; and that 
when a Spoliation at Ses is the original Foundation of the Suit in the Admiralty, that Court ſhall 
proceed to try it notwithſtanding another claims Property by Sale at Land, after the Spoliation ſup. 
poſed to be made. 1 Vent. 1792, 173. cited, and ſaid per Cur" not to be Law. 1 Roll. Abr. 530. Pl. 4. 
§. C. ——If a Ship be taken by Pirates, and carried to Tunis, and there ſold, it being originally 


within the Juriſdiction of the Admiral, it ſo continues notwithſtanding the Sale after upon the Land; 
otherways when taken by Enemies, #c. 1 Vent. 308. 


9. Ik a Subject of the King of Spain commits certain Offences 
in Spain, fo2 which His Goods are confiſcated, and after comes 
into England, and b2ings with him ſome of the Goods, and ſells 
them to J. S. a Subjea of this fiealm; and akter the Ambaſſa- 
do2 of Spain ſues in the Admiralty Court upon this Matter, 
and there attaches the Goods in the Hands of J. S. a P2zohibi- 
tion lieg, fo2 the P2operty of the Goods ſhall not be queſtioned 
in any Court, but at Common Law. Hobart's Reports, Caſe 265. 


(1) Don Alphonſo and Cornero. hn 
| 29. S. C. d- 

judged, tho' the Goods were forfeited upon the high Sea. Hob. fol. 212. S. C. x Roll. Abr. Fo 
Pl. 6. S. C. : 


» 


10. It a Contract oz (t) Obligation be made upon the Sea, (+) fe mutt 
pet if it be not fo: a Marine Cauſe, the Suit upon this Contract beat Date 
o: Obligation ſhall be at Common Law, and not in the Admi- we * 
raltp Court; fo2 if a Man makes an Obligation koz the Secu⸗ 3 thy b 
ritp of a Debt growing befoze upon the Land, oz if he makes a fed there, 
P2omiſe to pay it, this cannot be ſued in the Court of Admi⸗ per : Browal. 
ralty, but at Common Law. Hobart's Reports 17. (u) Bridgman's 42: 
Caſe. eu) Hob. fol, 
11. Jf a Contract be made upon the Sea koz the bzinging over 8 
certain Sugars, and after this Agreement is put in Wziting 
upon the Land, and aftcr the Sugars in bzinging over are 
ſpoiled upon the Sea; pct the Suit koz this does not lie in the 
Admiralty Court, becauſe the putting the Agreement in W21- 
ting upon the Land, changes the Jurisdigion as to this; and 
then when the Contract is upon the Land, though the Bzeach be 
upon the Sea, pet the Common Law ſhall have the Jurit- 
diction, and not the Admiralty Court, Hobart's Reports, between 


(x) Palmer and Pope, Caſe 262. (x) Hob 7g. 


ar2, 8. C. 
| | adjudged: 
Yyy 12. If 


—— 


—_ Court. 


— 


» 


12. Jf a Contract be made upon the Sea, and the Cauſe of 
the Suit maritime, and a Suit is had upon this in che Admi⸗ 
(y) la the O- raltp Court, (y) it ſeems it is ſufficient to alledge it to be made 
riginal tis within the Jurisdiaion of the Court, without ſaping it wag 
7. fol. made ſuper altum Mare; fo2 this map be alledged of the other 
(z) Cc ina Part to have a P2ohibirion, if it was not made ſuper altum Mare, 
8. > er Þo- Contra Hobart's Reports, Caſe (2) 269. 
ing k — where upon the Face of the Libel it appears not to be ſo, is naught with. 
out Queſtion. Hob. 79, 80. 1 Vent. 308. 1 Rol. Rep. 80. 


(a) 4Tnf. 13 13. (a) Jf a Man contracts with me in London, in Confidera, 
like Point. tion of 100 l. to tranſpo2t certain Commodities into Turkey, if he 
St vid. Co. does not perfozm it, J cannot ſue him in the Court of Admiralty, 

e. 290. becauſe the Contract was here, and nothing done upon the Sea, 

(b) Fitz. Trial P. 1 Ja. B. in Banning's Caſe ſo held (b) 1 R. 3. 4. 

29. 8. 14. Ik the Owner of the Ship ſends it to the Indies to mer 
thandize, and upon the high Seas the Mariners and the reſt in 
the Ship commit Piracp, when the Ship akter returns here up⸗ 
on the Thames, the Admiral ſeizes the Ship and all in her ag 
Bona Piratarum, claiming them bp Szant of the King; koz by th: 

e) For this, Law of the Sea (c) the Owner in ſuch cafe ſhall loſe the Ship, 

id. Roll. and after the Seizure the Owner of the Ship takes the Sails 
gh 530. and Tackling out of the Ship, fo2 which the Admiral lues in the 
= Admiralty Court; a P2ohibition ſhall be granted, becauſc if i 
be fozfeited he map have an Action at rhe Common Law fo? the 

Taking, and not ryere, hep being taken infra Corpus Comitatus. 

(a) 1 Roll. H. 13 Ja. B. R. (d) Hildebrand's & alii Caſe reſolved, and a Pꝛohi⸗ 

Rep. 285. S. bition granted. | : 

C. adjudged. 15. Ik a Contract be made in London fo; Things which lie up- 

3 Bull. 148. on the Sea-Coaſts, and there is a Suit fo? this in the Court of 
Admiralty, a Pzohibition lies. II. 7 Ja. B. adjudged between 
Sarah Selden and otherg. 

(e) 4Inſ. 135. 16. (e) Jf a Charter-party be made in England to do certain 

l Things in ſeveral Places upon the Sea, tho' no Act is to be done 

. in England; (*) but all upon the Sea, pet no Suit can be in the 

CP. 139, Admiralty Court fo2 the Nonperfo2mance of the Agreement; fo2 

S.P. 142. 8. the Contract is the Oziginal, (f) without which no Cauſe of Suit 

P Moor 450. can be, and this Contract is out of their Jurisdiction; and where 

PI. 612, like Part 1s triable by the Common Law, and Part by the Admiral 

be woo aw, the Common Law ſhall be p2cferred. Mich. 22 Ja. B. R be- 

Fr Both the tween (g) Maldonado and Slany, refolved, and a Pꝛohibition 


Contract and granted upon Debate. 
Breach muſt 


concur to make the Cauſe of Suit, which is intire, therefore, &c. Hob. 212. (g) 2 Rol. Rep. 486, 
4687. S. C. but obſcurely reported. | 


(h) 2 Mod. 17. (h) It a Man takes a Maſt floating upon the Sea, and 
294.5 Þ, . d2aws it upon the Shoze, where J. S. takes it, claiming there Ad- 
4 duc Miralty Jurisdicion; an Acion does not lie againſt him fo; this 
the Bock is in the Court of Admiralty, but at Common Law, becauſe the 
miſprinted. To2t was done upon the Land. Mich. 10 Ja. B. Mapoz of Harwich's 
Caſe, per Curiam. | 

(i) 4InC. 130. 18. (i) But if a Man takes a Thing upon the Sea, and bzings 
like Point, it to Land, and carries it awap, the Suit fo? this ſhall be in the 
* Admiraltp Court, fo2 this is a continued Aa. Mich. 10 Ja. B. 
4 5 er oint, Maps? of Harwich's Caſe, per Curiam. 

19. Ik a Shipw2ight ſues in the Admiralty Court fo? the 
(*) So if ſor (k) making a Ship fo2 Navigation upon the Sca, a Prohibition 
the amend. does not lie. P. 9 Car. B. R. between Tasker and Gale, per Curiam 
ing. 2 agreed. 


or neceſſary | | 
victualling of a Ship, if againſt the Ship it ſelf, and not againſt any Party by Name, but ſuch as for be 
Intereſt makes himſelf a Party. Cro. Car. 296. | | 


4 | 20. Bult 


— —„ꝝ— | 


Court. 271 
— x | — "FA 
20, But if a Suit be in the Admiralty Court fo: making a 
Lighter fo2 the Carriage of Mud, oz the like, within the Bodp 
of the County upon the Thames, and not fo2 Mavigation, a Pꝛo⸗ 
hibition lies. P. 9 Car. B. R. between Tasker and Gale, per Cu- 
iam agreed. : 
5 21. a) Jt the Suit be in the Admiraltp Court upon a (m) Char- (1) 4 lar 
ter-partp ko: Demurrage, 02 (n) fo: Mariners Wages, but not 141. S. P. 
ko: any Penaltp within the Charter, (o) but only fo2 the Wageg con. Et 
contracted fo2, oz fo? Demurrage, acco:ding to the Contract, no 0 _ 
zohibition lies. P. 9 Car. B. R. ſaid per Cutiam to be ſo lately (m) If fected 
reſolved bp all the Judges of England. 


and deliver. 


ed. Q. 

(a) Cro. Car. 296. S. P. reſolved by all the Judges of beth Benches ; But Raym. 3. the 3 in 
Cro. is cited and denied by two Judges, who ſaid it had ſeveral Times been denied by others, and re- 
nounced even by ſeveral of thoſe Judges, who are ſaid to have ſubſcribed to it. 3 Lev. 60. 8. P. ad- 
judged: For the Charter. party upon the Land is only to aſcertain the Wages. (o) Winch. 8. S. P. For 
they may join in a Libel, but not at Commen Law ; but for this, vid. 3 Mod. 244, 245. and there 
ſaid the Reaſon was, becauſe the Ship is liable as well as the Maſter, who may be poor, and not 
able to anſwer the Seamen. 1 Vent. 346. S. P. adjudged. For if the Ship periſh by the Mariners Default, 
they are to loſe their Wages. 1 Vent. 143, S. P. adjudged. Though there was a joint Bargain made 
with all the Seamen, ſo that they might have joined in an Action at Law. So though the Suit in the 
Admiraley be by part of the Mariners only, and ſome of them Officers of the Ship, as Parſers, Boat- 
ſwains, &c. —But the Maſter cannot ſue in the Admiralty for his Wages. Raym. 3. adjudged. 


22, If A. a Merchant in London wzites to his Facto2 in France 
to bup (Uines fo2 him there, and to ſend them to him to London, 
and to charge him fo2 the Papment thereof with Bills of Ex⸗ 
change to be paid in London, and the Faco2 does accozdinglp; 
and after A. hath received the Wines in London, and accepted the 
Bills in London, he dies befoze the Dap of Papment of the Mo⸗ 
nep by the Bills ; and after the Bills fo2 Non-papment are pꝛo⸗ 
teſted in London, and after ſent into France, where the Faco?2 is 
compelled to pap them. In this Caſe no Suit can be upon this 
Matter againſt the Executoz of A. in the Court of Admiralty, 
fo2 that this Contrac had its Oziginal in London, ſcilicet, the 
w2iting the Letter, and the Acceptance of the Goods and Bills 
of Exchange in London makes the Contratt compleat, and there- 
foe this Contract is to be tried at Common Law, Hill. 14 Car. 
B. R. between Heywood and Anne Davyes, a P2ohibition grants 
ed per Curiam ; and upon Complaint thereof to the King by ſome 
of the Admiralty Court, a Meeting and Conference and De- 
bate thereof was at Serjeants-Inn, between Sir Henry Mertyn 
and the Judges of the King's-Bench, where Counſel was heard 
fo? Anne Davyes, and D2. Zouch fo the other ſide; and the Court 
inclined clearly, that the P2ohibition lies, but ozdered, that the 
Pꝛohibition ſhould not iſſue, if in the Admiralty they would 
deliver Anne Davyes upon Bail fo2 her Appearance the next 
— Fog if thep would not deliver her, then the P2ohibition 

onld iſſue. 

23. If a Ship is taken by the Pirates upon the Sea, and the Maſter, to 
redeem the Ship, contracts with the Pirates to pay them 50 J. and 
pawns his Perſon for it, and the Pirates carry him to the Iſle of S. 
and there he pays it with Money borrowed, and gives Bond for the 
Money; he may fue in the Admiralty for the 50 J. Paſch. 13 Car. 2. 
between Spark and Stafford. Hard. 183. adjudged, becauſe the original 
Cauſe aroſe upon the Sea, and what followed was but acceſſory and 
conſequential. 1 

24. If there be Wars with the Dutch, and one having Letters of 
Marque, takes an Offender for a Dutch Ship, and brings ic into a Haven, 
and libels againſt it to have it condemned as Prize, but Sentence is gi- 
ven, that it was no Prize, the Offender may libel in the Admiralty a- 
gainſt the Captain for the Damage the Ship received while it lay in the 
Port; for the original Taking being at Sea, the bringing it _ the-. 

ore, 
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Port, in order to have it condemned, is but a Conſequence thereof 
(p) Sid. Trin. 20 Car. 2. between (p) Turner, &c. and Neal. 1 Lew. 243. ad- 
267. S. C. ad judged. 
Judged. 235. If a Contract is made at Malaga concerning the Lading of a Ship 
and for Breach thereof upon the Sea, viz. That he would not receive 40 
Butts of Wine into the Ship according to Agreement; there is a Libel 
in a Foreign Admiralty, and Sentence, That the Wine ſhall be received 
into the Ship, which is refuſed; yet there can be no Suit in the Admi.. 
ralty here, reciting the former Sentence, and charging the Deſendant 
with the Breach thereof; for though one may libel here upon a Sen— 
tence in a Foreign Admiralty for the Execution of it, yet there being 
no compleat Sentence in the Foreign Admiralty, but an Award only 
that the Wine ſhould be received; this Suit for Breach thereof, is in 
Nature of an original Suit, which ought not to be, though the Breach 
was at Sea, becauſe upon a Contract made at Land. Trin. 21 Car 2. 
(q) 1 Sid, between (q) Jurado and Gregory. 1 Vent. 32. adjudged, and a Prohibi. 
415. 8. C. ad⸗ tion granted accordingly. 


ſudged, be- 4s N26 
rank the Fozeign Sentence was not definitive. 1 Lev. 267. S. C. and becauſe the Sentence was 
not definitive, and the Suit foz Damages only, it was ozdered that the Plaintiff ſhould declare 


upon his Suggeſtion, ſo that upon the Pleadings the Matter might come judicially in Queſtion, 


26. Three-Part Owners of a Ship being for having her goa Voyage, 
he Fourth (r) would not agree, and upon a Petition to the Judge of 
) By the | . ; t ths 
0A the Admiralty, he would not compel his Aſſent, but took a Stipula. 
Law, hethat tion of 200 J. Penalty to the Uſe of the Fourth, conditioned that the 
will not join Ship ſhould return from the intended Voyage in 18 Months, or elle 
in ſetting the the Owners of the Three Parts ſhould pay to the Fourth the Value of 
cal abe no his Fourth Part, and the Ship never returning, Whether a Suit might 
Share of the be in the Admira'ty upon this Stipulation ? Hill. 10 & 20 Car. 2. be- 
Freight. . tween Tuſtice and Sir Henry Brown & al. Hard. 473. dubitatur. 
2 aſs C1. 
36. The Courſe of the Admiral is certified by Sir Lionel Jenkins to be accopdingly. 


:»3-98.; (F) (a) Court (b) of the (c) Foreſt 
Conſtable, Juſtice (d) Seat. 


Caſtellain ot 


* N N In (e) what Places it may be held. 


Foreſt for . EEE 
Green Hue I. A Juice Seat map be ſummonned to be held within the Fo⸗ 


or Hunting. 'K reſt, and after the (f) Chief Juſtice in Epze, upon his 
coming there at the Time appointed, map adjourn it (g) to 
any Place within the Countp, though it be out of the Fo2eſt. 
(b) The Tr. 11 Car. B. R. between the (b) Ring and Sir Baſil Brook and 
Court of Re Maſter George Mynne, adjudged upon Demurrer where the Caſe 
gard, or Sur- Was, that a Scire Fatias wag b2ought againſt them to ſhew Caulc 


vey of Dogs, 


is held every third Year for the Lawing of Dogs. 4 Inſt. 289. —By the 9 Hen. 3. 6. the Inquiry 
for Lawing of Dogs ſhall be when the Range is made, viz. from three Years to three Years, &c. 
(c) 2 Rol. Ab. 33. Vidc. (d) There are three Courts incident to the Foreſt; the Court of Attach- 
ments, Swainimote, and Juſtice-Seat, Poph. 150. 2 Rol. Rep. 191. (e) By 9 H. 3. cap. 8. Swainimores 
ſhall not be kept but within the Counties where uſed to be kept. (f) He was anciently created 
by Writ, as other Juſtices in Eyre were, but by 27 H. 8. cap. 24. par. 2. he is to be created by Patent, 
and for the Form of his Patent, Vid. 4 Inf. 291. —And by 32 H. 8. cp. 35. be may make one or 
more Deputies, yet all Writs of Summons, ancient and late, are tcoꝛam the Chief Juſtice, aut eius 


Deputato. (g) Bur per 7 Rich. 3. Cap. 3. *rtisenzQed, No Jury ſhall be compelled by any Officer 


of the Foreſt or other Perſon, to travel from Place to Place out of the Place where the Charge is given, 
but ſha1l give their VerdiQ in the Place where their Charge is given them (h) Cro Car. 409. S. C. 
end S. P. per tot Cur', and by this Book it was adjudged accordingly ; but vid. & Quer if the 
Book is not miſprinted at the End of the Caſe in my Edition. | 


5 | why 
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3 


why Execution ſhould not be granted againſt them fo2 ſeveral 
Fines adjudged againſt them arc the Jultice-Seat fo? the Fozeſt 
of Dean, which was ſummoned within the Fo2eſt, and from 
thence adjourned to the Caſtle of Glouceſter, and there held, and 
they there indicted and fined; and the Defendants pleaded, that 
the ſaid Caſtile of Glouceſter, where it was held, was out of the 
Fozeſt; and upon this the Attoznep⸗General demurred. But 
after the Defendants ſubmitted themſelves to the King, and 
therefoze would not any further defend ; but upon Oyer of the Ke- 
tozd the Court inclined, that it was well held at Glouceſter, and 
therefoze gave Judgment koz the King and Attoznep; and the 
Court ſaid, there were many Pꝛecedents acco2dingly. 

2. Mich. 11 Car. B. R. A Scire Facias was bzought againſt 
Rowles upon Kecognizance taken by the Chief Juſtice at the ſaid 
Juſtice⸗Seat (i) held in the laid Caſtle as afozeſaid ; and it was (i) 1 Jon. 347. 
pleaded in Bar thereof by mp ſelf, that the ſaid Caftle was out 
of the Fozeſt; upon which it was demurred bp the Attoznep⸗Ge⸗ 
neral, and now adjudged fo2 the Ring, fo2 the Lieaſon afozeſaid ; 
and the Court alſo ſaid, that the Chief Juſtice map take a Ke- 
cognizance in anp Place, though it be not at anp Juſtice- Seat. 


(a) Juſtice (b) Seat. _ ae 
The Juriſdition. ur it. Bal 

298. per Cur. 

I, BY 9 Hen, 3. cap. 2. Dwellers out of Foreſts ſhall not come before (b It can» 


Juſtices of the Foreſt by common Summons, unleſs impleaded "RF be kept 


a oftner than 
there, or Sureties for others attached for the Foreſt. every third 


2. By 34 Edw. 1. Stat. 5. cap. 6. N of the Foreſt, or his Lieu- Pear, 4 laſ. 
tenant, in Preſence, or by Aſſent of the Treaſurer, may take Fines 290. +189 
and Amerciaments of Indictees for Treſpaſſes done there, and not tarry \7 5 
for the Eyre of the Juſtice. 


3. This Court may inquire, hear and determine all Treſpaſſes within 


the Foreſt, according to the Law of the Foreſt, and all Claims of Fran- 4 
chiſes, & c. within the Foreſt. 4 Inſ. 291. Wt | 

4. A Felony commited within the Foreſt, muſt be inquired of, &c. 1 
before the Judges of the Common Law, and it belongs not to the Co- itt | 
nuſance of the Chief Juſtice of the Foreſt. 4 In.. 315. 9 


5. A Receipt of an Offender in Hunting, Cc. or of the King's Ve- | | a 


niſon out of the Foreſt, cannot be puniſhed by the Law of the Foreſt, 1 
becauſe the Juriſdiction is local. 4 Inſ. 317. ' 


ied — 


—_— 


Juſtice Seat. 


(a) How they (b) pꝛoceed (c) there. Whether 

| a Man may 

1. JI muſt be ſummoned at leaſt Forty Days before the Sitting, and 58 mg ng 
one Writ of Summons ſhall be directed to the Sheriff, &c. the - 
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. g a payment of 0 
other Cuſtodi Foreſt, vel ejus locum tenenti, to ſummon all Officers, Tc. a Fine ſet | 
there. Web's i 

Caſe. 2 Rol. Rep. 


p. 411. Dub. 2 Bulſ. 213. Dub. (b) Their Pzoceedings are de Hora in Horam, and 
therefoze the Defendant muſt plead to an Indictment there pzeſentiy. 1 Jon. 268. —Utlhere the 
Jadictment was removed in B. R. and the Befendant there put to anſwer. 4 Inſt. 295. (c) Now 
the Regard is to be made by Fozce of the King's Wzit befoze a Juſtice Seat is held. N Inſ. 291, 292. 7 7 
2 2 An 14 


n 


— 
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Court. 


and all Perſons that claim Liberties within the Foreſt, to ſhew tow 
they claim them. 4 Inf. 291. 


(4) By o H. 2. It may proceed upon the (d) Preſentments or Verdicts in the 
3. cap. 16. Swainmote. 4 Inſ. 290. 

the Pꝛeſent⸗ | 

ments of the Fozeſters, when inrolled and encloſed under the Seals of the Uerderozs, ſhall be 
pzeſented to the Chief Julſfices, &c. and be determined befoze them. —{ow the Truth of ſuch 
P:eſentment ſhall be inquired of, and after by Allent of the Fozeſters, Uerderozs, Regardes, 
&c. and confirmed and ſealed with their Seals, Vid. 34 Edw. 1. Stat. f. cap. 1. and Jndictments 
taken in other manner, ſhall be void. —And by 34 Edw. 1. Stat. 5. cap. 2. If any Officer is dead 
o2 fick, ſo that he cannot be at the Swanimote. the Juſt ce of the Fozeſt {Hall put another in h1g 
Place, ſo that the India ment may be by all in Fozm. If ſealed with the Seal of one Officer cniy 
by Allent of the Tlecderozs, &c. tis well enough. 1 Jon. 268. 


3. If upon the firſt Sitting of the Juſtice Seat the Four Men and 
Reeve of any Town make Default, the whole Vill ſhall be amerce1; 
but if after Appearance may make Default upon an Adjourment, . 
Defaulters only ſhall be amerced. 1 Jon. 279. 
4. If at the Swainmote the Preſentment of the Foreſters concerning 
Vert and Veniſon is found true, the Offender is convict in Law, and 
(e) 1 Jon. (e) cannot traverſe, but a Preſentment at the Juſtice Seat (f) not 
247 found in the Swainmote, may be traverſed, becauſe preſented but by 
cf) Nothing one Jury. 4 In 290. 
can be done, 
but upon their Pzeſentments, 2 Bulſ. 297. per Coke. 


5. If the King pardons a Treſpaſs in a Foreſt, and an Offender at a 
Juſtice Seat pleads it by the Law of the Foreſt, before any Allowance 
thereof, the Juſtices muſt charge the Miniſters of the Foreſt to in- 
quire, Whether the Delinquent hath done any Treſpaſs in Vert or 
Veniſon ſince the Date of the Pardon? 4 In.. 313. And when the Pardon 
is allowed, the Entry is quod invenit manucaptores quodammodo non fe. 
risfac*, &c. 

6. If an Offender be convicted for a Treſpaſs in the Foreſt in Hunt. 
ing, Cc. and adjudged to be fined or impriſoned, though he pays che 
Fine, yet he muſt find Sureties for his good Abearing, &c. 4 If. 
313. 


_ 


— 


Allowance of Claims there. 


(s) Pow the 1. F a Claim is allowed there, which (g) ought not, the Party gtier 


Chief Ju- ed may by Certiorari remove the Record in B. R. and thereupon 
fice may in- have a Scire Facias, &c. 4 Inf. 294. | 
quire of the 


Truth of ſuch Claims per Miniſtros Foreſtæ, oz tam per Miniſtros quam per alios, at his Bil 
cretion. 4 Inſ. 294, 295. 


2. But if refuſed to be allowed where it ought, the Party ſhall have 
a Writ de Libertatibus allocandis to the Juftices of the Foreſt. 4 
297. 

3. But if upon ſuch Claim a Difficulty ariſes, or a Demurrec is join 
ed, the Chief Juſtice may adjourn it in B. R. &c. 4 Isſ. 295. 
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Lhe Swanimote Court. 


1. HE Swanimote is holden by the Steward before the Verderors 
T as Judges (a) thrice in the Year, and the (b) Foreſters are | 
to preſent their Attachments ar the next Swanimote, where the Free- ( Ind at 


holders within the Foreſt are to appear to ſerve on Juries, 4 Inſt. PE 


289. bound to 
| f appear there. 
Vid. 9 Hen. 3. cap. 8. (b) 9 Hen. 3. cap 16. 


2. This Court may inquire (c) de Superoneratione ForeFtariorum, & (c) 34 Ed. 
aliorum Miniftrorum Fore#t x, & de eorum Oppreſſionibus Popul, illatis. 4 Inf. Stat. 5. cap g. 


89. 
; ; This Court may not only inquire, but convict, but (d) not give (4) 2 
Ju 


ment. 4 Inf. 289. Swanimote 
: without a 
Juſtice Seat, is of no Fozce at all. 2 Bulſ. 298 per Coke. 


„ 


ttt * ah. — — pe F2 


Lhe Court of Attachments, 


„ E Court of Attachments, or Woodmote Court, is to be held 

before the Verderots every Forty Days, and at this Court the 

Foreſters bring in their Attachments de Viridi & Venatione, and the Pre- 

ſentments thereof, and the Verderors receive and enroll them; but ) By the 
no Man (e) ought to be attached by his Body for Vert or Veniſon, (or me 0 
unleſs taken with the Manner within the Foreſt, elſe the Attachment cp. 4. Po 


muſt be by his Goods. 4. Ir. 289. Wan ſhallbe 
taken O2 im⸗ 


pziſoned by any Officer of a Fozeſt, without due Jndictment, oꝛ being taken with the Manner, & o. 


(G) Courts. 


(a) King's Bench. (>) 4 Inf. 70. 
71. 
JF a Petition be endozſed, that the Chancery ſhall ſend a 
Verdic returned there in B. R. where the Juſtices ſhall do 
Right, the Dcrdic it ſelf ought to be ſcent, and not a Teno2 on- 5 
Ip. (b) 22 E. 3 5. 38 E. 3. B. R. Rot. 16. (b) Ez Te- 


It was ſhewed to the Parliament, that a Manor was held ion 5 8 © 


of a Baronp of a common Perſon, and after the Mano? was 
fozfeited to the King, and he granted it to another to hold of 
himſelf per Servitium militare, ubi per Legem deberet dici tenen- 
dum de capitalibus Dominis feodi illius, &c. Et petit, that the ſaid 

Charter be amended in the ſaid Clauſe ; upon which was a 3wlca 

in Chancery, and found by Eſcheater, & per Juraca' here to be 
true. Et quia judicium ſuper Verdicto prædicto, & Executio Judicii 
pertinent ad Officium Cancellarii facienda, ideo mittatur in Cancel 
lariam, & datus eſt dies uſque, &c. 
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276 Court. 
6 (c) It a (d) fietozd be once (e) come in B. R. this can (f) ne⸗ 
8. . Et vid. ver be remanded. 2 22 E. 3. 6. b. (h) 29 Aff. 43. per Sharde 
Pl 4, 5. 1Rol. | a 8 
Rep. Fe : (d) But the Court may grant a Miſt Pꝛius for the Trisl of Indi&ments of Treaſon, Felg. 
nies, and other Pleas ; for there they ſend only the Tranſcaipt, and not the Record it ſelf. 4 Inſ. 4) 
Raym. 367. But for this, vid. Miſi Prius under Title Trial. (e) But if the Court perceives thet 
an Indictment is removed into ttris Court by Practice, or for Delay, they may refuſe to receive it; 
and before it is entered of Record, remand it. 4 Inf. 74. (f) Butby 6 Hen. 8, cap. 6. Indictments 
of Felony removed in B, R. may be remanded, as alſo the Bodies of ſuch Felons and Murderers. 


But this Statute extends not to Treaſon, Raym. 367. (g) Fitz. Record rr. S. C. (b) Br. Record 
44. S. C. (5) Br. Record 46. 8 C. | 


3. Ik it be found by Jnquiſition in Chancery, that a Copphold 

was granted to J. S. in Fee, in Truſt fo2 J. D. who was an A. 

lien Amy, fo2 which the Copphold was ſeiſed into the Uing's 

Hands; upon which Charge of the Jnquiſition, J. S. comes and 

traverſes the Truſt, and pꝛaps to be reſtozed to the Poſſeſſion, and 

Iſſue is joined in Chancery upon the Truſt, and thereupon the 

Keco2d is delivered over by the Hands of the Commiſſioners of 

the Gzeat Seal to B. R. to be tried, and there a Verdict is found 

AG) fo2 the King, and after moved in Arreſt of Judgment, that there 

* Fol. 535. is not any Cauſe fo2 the Ring to ſeiſe the (*) Copphold, and ſo 

pp CSonſcquence the Jnquiſition void; fo2 it was conceived, that 

the Truſt of a Copphold of Inheritance in an Alien, is not 

given to the Ring: But it was reſolved per Curiam, that though 

it ſhould be admitted, that the King ſhall have this Truſt, pet 

(k) In the he cannot ſeiſe the Copphold, and by this have the (k) Poſſeſſion, 

Original "tis But ought to be relieved in a Court of Equitn; and that the 

& = oa King's Bench is not only to trp the fue, but ought to give the 

Franktene- ſame Judgment upon the Kiecozd, which the Chancery ought to 

ment, and Have given there; though it was objeged, that the Kiecozd re: 

therefore mained in filaciis of the Chancery. as this Keco2d tranſmitted men- 

ſeems to be tiong; pet becauſe this Heco2d ſhall never be remanded in Chan- 

* cery, (1) but Judgment is to be given here, (m) the Court here 

(9,02; hail give Judgment acco2ding to the Law upon the Kiecozd here, 

2 Rol. Rep. Are92ding to the Caſe upon the iecozd made between the King 

247,273.2"4. and the Party; and therefoze the Jud ment ought here to be 

Godb. 357- given againſt the King, and that J. S. ſhall be reſtoꝛed to his Pol- 

(mn) Afrer leſſion. P. 24 Car. B. R. between the (n) King and Holland, ad- 
Trial Judg- judged. Intratur, Tr. 21 Car. Rot 20. 


ment was ar- | 
reſted, and a Repleader awarded in this Court. 1 Rol. Rep. 287. Et vid. 2 Rol. Rep. 85, 292, 29: 
(n) Styl. 20, 40, 75, 84, 90, 94. S. C. adjozn'. Al. 14, 15, &c. S C. adjudged. | 


— 


(-) Where in . , 

edo (IJ) The Court of (a) King's Bench. 
muſt be N C 

ſhewed at * 

what Place In General. 

the King's 

rien 1. II. 2 Hen. 5. B. R. Rot. 65. Proclamation that none ſhould 
( being thould carry Arms within the Court, exceptis Domino vel 
ef Militi ſecundum eorum utriuſque Gradum & Statum, ſolum Gladium. 
Courts | 


were, Moor 176. Pl. 310. Cro. EI. 504. Velv. 227. —Otherways of the Common Pleas being beld in 
certo loco. Moor 176. Pl. 310. 2 Leon. 102. 


(b) In the O. . 2. (b) Hen. z. ſet in Perſon (c) with the Juſtices in Banco Re. 
ginal "tis gis, at the Arraignment of Peter de Rivallis. Speed 521. 

Vill, and fo | 

appears to be miſprinted. (e) The King had uſed to fit in the high Bench, ard the Judges on the 
low-r Bench +» his Feet, but J catuce belonged only to the Judges of the Court, and in his Preſcnce 
they anſwered all Motion. 4 I.. 73. Co. Lit. 71. b 
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z. At another Time the lame King lat there in Perſon at the 
Arraignment of Huber: Earl of Kent. Speed 524. 

4. Hill. 19 Ed. z. P. R. Rot. 35. The King granted the Cuſtodn 
of the Seal to ſeal W:its de B. R. to Matthew Conaceem fo? 
Sirteen Years. in ſatisfactionem decem mille librarum domino Re- 
gi pre manibus ſolutarum, and a Seal delivered to the Chief Ju⸗ 
{tice by the Chancelloz to ſeal the ſatd Writs, who delivered one 
Part to the Deputy of Matthew, and reſerved the other Part to 
himſelf. i 

5. Otto de Holland was b:onght to the Bar coram Rege aſſiden- 
tibus Cancellario, Theſaurario, Comitibus Arundeliz & Huntingdoniæ, 
& aliis & Juſticiariis de Banco. His Offence was, That he ſuffcred 
the Count of Ewe, Marſhal of France, to go armed to Calais a- 
gainſt the Command of the King, the laid Count being a w2i- 
ſoner of the King, and committed to the Cuſtody of the ſaid Otto, 
& Otto non potuit dedicere, ideo committitur Mareſchallo. 


l 


(I) The general (a) Juriſdiction of the 


1. IF A. be elected Conſtable in a Leet, and befoze he is ſwoon 

the Juſtices of Peace at a Seſſions diſcharge him, becauſe 
he is a Maſter of Arts, and elect and ſwear B. to be Conſtable 
there; a Wit in this Caſe map be granted out of the King's 


E 


(2) Where 
the Juriſdi- 
Fion of this 
Court ſhall 
not be ouſt» 
ed without 
ſpecial 
Words. 


11 Co. 64. h. 
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Bench to the Juſtices to diſcharge B. and to ſwear A. becauſe 
the p2oper Place to ele& a Conſtable is the Leet, and this was 
no Caule to diſcharge his Elecion. Hill. ro Car. B. R. Herſon's 
Caſe, who was eleacd in the Leet of the Biſhop of Wimon in 
Waltham Wolbeck in Comitatu Southampton', per Curiam, ſuch a 
Wzit granted, Trin. 6 Car. B. Regis. Arundel's Caſe in Comitatu 
Dorſet', (b) like W2it allo granted. 

1 


by Ulilliams, Juſtice, there was no Precedent of ſuch a Writ of Reſtitution for a Conſt 
that Caſe there was an Order by Rule of Court for reſtoring, &c. a Conſtable choſe and 
Leer, &c. Et vid. 2 Rol. Rep. 82, 85. 5 


2. It A a Conſtable of a Yundzed, ſerves in the Office fo2 one 
Year, and at the End of the Year The Cqurt-Leet koz the Duns 
v2ed, arcozding to Cuſtom (“) p2efent B. to be Conſtable, and the 
Steward and Jurp refuſe to [wear B. but continue A. fo2. ano⸗ 
ther Year; a Wzit map be awarded out of B. R. direced to the 
Steward to ſwear B. and if there be good Cauſe to rekuſe him, 
this map be returned to the Court. P. 14 Car. B. R. ſo done in the 
Caſe of one Braine, the Conſtable of the Hundzed of Kenſham in 
Comitatu Somerſet. 4 | 

3- If a Wan, by the Cu.iom of a Town, is to ſerve in the 
Office of Tpthingman ko; one Year in his Turn, by the Cuſtom 
of the Town, and he ſerves in the Office fo2 two Years, and 
atter the Homage there continue him fo2 a third Year; a Wzir 
may be awarded out of thiß Court to diſcharge him, and to 


elect another. Mich. 15 Car. B. R. Bradburn's Caſe, per Curiam. 


Such Writ granted to the Town of Penton ia Comicatu De- 

Yoo n | 

4 (c) This Court may not only correct Errors in Judicial Proceed- 

ings, but other Errors and Miſdemeanors Extrajudicial tending to the 

Breach of the Peace, Oppreſſion of the Subject, or railing Faction, 
Aa Con- 


1 Mod. 45 


(b) In Bulf. 1 


FI A SN 
Fol. 536. 


: 
\ 4 
\ 


74. it is ſaid 
able; and in 
ſwora at the 


ft , 
4 oy —_—_ 
— 


) La. 77. 
ben 


—_— 


begins. 


re. 9Co. 118. 


Court. 
— ä —— — — . 


Controverſy, Debate, of other Milgovernniene, fo that no Wrong or 

Injury, either publick or private, can be done, but it ſhall be reformeg 

or puniſhed by due Courſe of Law. 11 Co. 98. i | 
(4) oY 5. (d) When this Court fits in any County, Juſtices in (e) Eyre 
adjudged. (H) Oyer and Terminer, Goal-Delivery, and thoſe that have Con. 
2 Inf. 27.8. P. ſance, Cc. ceaſe without writing to them: 4 Inf. 73. 


(e) 2 Iaſ. | 
It a Commiſſion of Oper and 


11 _— A — 
—— 


166. S. P. foz in preſentia majoris ceſſat poteſtas minoris 


Ae 
Terminer is diſcontinued oz expired, the Indictments ſhall be removed in B. R. as in their p;o- 
per Center. 2 Inſ. 419, 550. | 


' / 

6. But if an Indictment in-a Foreign County be removed before 
Commiſſioners of Oyer and Terminer into the County where the 
King's-Beneh ſits, they may proceed; for that the King's- Bench not having 
the Indictment before them, cannot proceed for this Offence. 4 Inſ. 7; 


(8) 3 Iof: 7. (g) But if an Indictment is found in the Vacation-time, in the 


8 ſame County in which the King's-Bench ſits, and in Term; time, the 
E King - Bench is adjourned, there may be a (h) Special Commiſſion to 
deten after heat and determine it. 4 Inſ. 73. | 


the Term 


* — ä — — 


3 Inſ. 27. | | . 3 


(K) How and in what Manner the 


r Court (a) may proceed. 
(b) Cro. | 1. 1 N an Appeal of Murder. o2 other Offence, if the Plaintiff 


17 appeal him in Cuſtodia Mareſchalli, and the Defendant is 


be * arraigned, and pleads the ſame Term, and the ſame Term allo 
| e appear. ig tried; this map be well done, without anp Bill filed, but 


1 Jon. 485. onlp upon the Declaration. 43 El. (b) Brayne's Caſe ad- 


S. C. cited; judged Hill. 14 Car. B. R. (c) Pigot's Caſe, per Curiam agreed. 
*| vid. 2 Rol * 


Rep. 478. (e) Cro. Car. 531, 532. S. C. & S. P. per Curiam; but ig was faid, That if the Plex had 
been any other than Not guilty, and thereupon there had been an Ad jourament to another Term, 
the Declaration ought to have been filed. | 


2. So if the Defendant ts arraigned, and pleads the ſame 

Term, but is not tried till another Term, pet this map be well 

| done upon a Declaration without any Bill filed. Hill. 14 Car. 

(d) Cro. Car. B. R. between (d) Pigot and Pigot, per Curiam adjudged, this 


| 8 8 4 6 * being moved in Arreſt of Judgment, after the Defendant was 


ed x Jon. found gnilty at the Bar of Petit-Dreaſon fo; killing her Hug band, 

425. 8. C. and the adjudged thereupon to be burnt. Incratur, Trin. 14 Car. 
adjudged. Rot. 685. and ſaid to be the P2actice of the Court. 

3. But in an Appeal, if the Oekendant be atfraigned in another 

| Term, then the Defendant appears, there ought to be a Bill 

(e) Qro. Car. filed, in the ſaid Cale of (e) Pigot (aid to be the Courſe. 


0. 
& 8. p. ſaid per Yoddeſden to be the Practice. 


(f) > lat. 4. (f) If the Offence be committed in another County than where 
559, 568, the King's Bench fits, and the Indictment removed thicher by Certiorari, 


So in Cale there muſt be 15 Days between every Procels and the Return thereof. 
of the Veni- Co. Lit. 134. b. | 23 | 


So in Cale 07 the Venice reſolved. 


4 


ue 77 But if the Offenc@ be committed in the ſame County where 
the King , Bench ſits, they may proceed de die in Diem; but ſo they will 
rarely do. Co. Lit. 134. __ 


——__ » A. A. — 


(g) 2 InC. 
568. So in 
Cale of the 


the Entry may be ideo immediate venit inde jurata, 
6. (h) R. offered himſelf to be Bail before a Judge of the Court, ch) 1 Levin. 
and upon his Oath affirmed himſelf to be a Subſidy-Man, cc. and be- 185. like 
ing further examined what he paid, Ce. he confeſſed he was no Subſidy- Caſe, 
Man, and thereupon he was committed; and the next Day being 
brought by the Marſhal into Court, and being examined of this Mi- 
demeanor, he ſubmitted himſelf to che Court, and confeſſed he had 
been Bail in other Actions, and had ſworn he was a Subſidy-Man, 
whereas he now confeſſed in Court he was not, and therefore upon 1 2 
his Confeſſion recorded in Court, (i) without other Proceeding againſt (i) In. Cro. 
him, he was adjudged to be committed to Priſon, and to ſtand upon 1 | 
che Pillory, with a Paper, &c. Mich. 4 Car, 1. Rayſon's Caſe, Cro. Car. gc chewed 
146 adjudged. | by Noy, 


, ; 23 2 H 4 Rot. 2. 
where L. was indicted befoze Juſtices of Peace foz felonioufly enfring the Houſe of 7 8. and 
ſealing 18 d. &c. and the Jury found a Special Uirdic, That L. M. and N. were common 
Players at Dice, and that they uſed to play with falſe Dice, and cozen the King's Subjects, and 
that they entered the Houſe of J. S. and defired him to play with them, and with falſe Dice they 
won of him 12 d. and if this was Felony, they pzayed the Judgment of the Court ; and this 
Indidment and Uerdict being removed in B. R. Judgment was therenpon entered, That though 
it was not an Dtence ſoz which he ſhould loſe Life o2 Member, vet becauſe it was found that he 
was a common Cozener of the King's People, it was ozdered he ſhould be ſet upon the Pilloꝛp, 
&c. And Montague commanded a Copy thereot to be taken, as a good Yzecedent toz the Juri 
diction of the Court, and Government of the Commonwealth. Q. | 


n 8 


— — 


_— Co 
(L) The King Bench. (a) Juriſdiction. 
Of what Action they may hold Plea originally. 


N Action which is a Cdmmon Plea does not lie in Banco 
Regis. (b) 17 Ed. . | 5 Gaol. 
«livery, 


Conſervators of the Peace, &c. 4 If. 73. 9 Co. 118. b. —They are the Sovereign Coroners, and 
therefore where the Sheriff and Coroners may receive Appeals by Bill, a foztio2i they may. 4 Inf. 53, 


— 


(a) The 
Judges in 
this Court 
are the Sove- 
reign Juſti- 
ces of Oyer 


1. and Termi- 


—They have no Commiſſion, Letters-Patents, or other Means to hold Plea, &c. but theit Power is 


briginal and ordinary. (b) Fitz. Quare incumbravit 1. S. C. 

2. As (e) a Quare Impedit does not lie in the King's. Bench, be⸗ (e) 
cauſe it is a Common-Plea. 17 Ed. F. fo. b. 41 

3. So a Quare Incumbravit does not lie in the King's-Bench be- 
cauſe this is a Common-Plea. (d) 17 Ed. 3. 50. 

4. An Action upon the Statute of Wincheſter, of Kobbery, 
does not lie by Oziginal in Banco Regis. Mich. 37 E'iz. B. R. 
between Sadler and Morſe admitted, becauſe it is a Common- 
Plea; but Paſch. x5 Car. B. R. between (e) Sir John Compton 
and the Hundzed of Woking in the County'of Surrey, admitted, 
aud a Trial and Yerdic thercupon at Bar, and Judgment ac- 
tozdinglp, but no Exception taken to it. 12 ; 

5. (k) An Action of Debt lies in Banco Regis againſt a Sheriff 
02 Gaoler in Cuſtodia Mareſchalli, fo2 an Eſcape npon the Statute 
df Weſtminſter 2, & t R. 2. though the Statutes limit the Action 
to be brought by Wzit of Debt, whieh is by O2iginal, fo2 this 
is within the Equity of the Statutes. Mich. 7 Car. B. R. between 
Brightwait and Taylor, and others Sheriffs of Briſtol, ann 3 


But vid. 
„ 


(d) Fitz. 


Quare in- 
S. C: 


(e) March 
10, 11. S. C. 
but S. P. does 
not appear. 


(f) x Inſ. 
382. S. P. 


enire, and 


cumbravit 1. 


- 
3 
. 
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þ ) PI. com. 4 Wꝛit of Erroz in Cam' Scac', where this Erro2 was aligned, and 
10 Kew. 4 there ſaid, that /g) there were manp P2ecedents acco2dingly, 
N. Benl. 238. Pl. 267. Dyer 275. Pl. 46. 278. Pl. 5. 306. Pl. 62. | 


CE. 6. (h) A Bill in Nature of a Premunire lies in Banco Regis in 
- Cuſtodia Mareſchalli, &c. upon the Statute of (i) Ed. 3. C tho 
AP 1 the Statute be, That he ſhall have Dap containing the Space of 
Et vid. Two Months by Garnichment, which implies that it ſhould be 
Godb. 390. by Oziginal. 2 R. 3. 17. b. : 
Kelch. 214. 7. An Action upon the Statute ok 2 H. 4. cap. 11. Ties by Bill 
Moor 248, in Banco Regis, fo2 ſuing in the Court of Admiralty againſt the 
(6) +7 Ed. 3- Statutes of 13 R. 2. and the ſaid 2 H. 4. though the Statute of 
ſaps, That he ſhall ſue by Writ ſuper Caſum: Tr. 15 Car, 


2 H. 
(Ball od B R. between (k) Babb and Trelawoy, adjudged. intratur, P. 17 Car 


ot. 137. . 
— * 8. An Action by a common Inkozmer upon the Statute of 


adjudged. 7 Ed. 6. c F. fo2 felling Wines in his Houle againſt the Statute, 

Et vid. bp which he fozfeited 10 l. ko: every Time, map be b2ought in 

„ * LY Banco Regis by Bill of Vebt; though by the Statute of 18 El. c. f. 

529. Fl. 8. it is enacted, That no Perſon ſhall be permitted oz received to ſic 

gagainſt anp Perſon oz Perſons; upon any penal Statute, but by 

Wap of Jnfozmation, oz Oziginal Action, and not otherwiſe; fo; 

* bp the Statute of the 7 Ed. 6. Cc. 5. the Penalty may be recovered 

by Action of Debt, Bill, Plaint, oz Inkozmation, in any of the 

King's Courts of Necozd; and it was not the Intent of the Sta- 

rute to ouſt the Court of King's-Bench of Jurisdicion againſt the 

| Statute of 7 Ed. 6. but this extends onlp to Plaints in inkerio: 

Courts, and removed afterwards ; and the Wozds of the Sta- 

tute of 18 El. are not by oziginal Wzit, but by o2iginal Action: 

And this ill of Debt is an Oziginal Action within the Woꝛds. 

(1) Styl. 387, Tr. 1653. between (1) Hill and Pierce de Chaier, adjudged per 

282. S. C. Curiam, this Matter being moved in Arreſt of Judgment. In. 

a dipdged. tratur, P. 1653. Rot. 90. and it was ſaid there were manp Pzete⸗ 

dents acco2dingly. 5 | | 

9. Jt a Mapoz oz Sheriff after an Arreſt refuſes ſufficient 

Bail againſt the Statute of 23 H. 6. of Sheriffs, by which the 

Penaltp of 40 l. is given, one Moietp to the King, and the other 

Moietp to the Partp that will ſue: In this Cale no Action of 

Debt lies bp Will in Banco Regis, betauſe the Statute of the 

18 El. is, That nd Pecrſou ſhall be permitted to fue upon any pe- 

nal Statute, but by Wap of Jnfo:mation o: o2iginal Xcion, and 

not otherwiſe. But note, it is not limited by the Statute of 

23 H. 6. how the Penalty ſhall be recovercd, but generally that 

he ſhall fozfeit 40 1. ok which the Ring ſhall Have one Apoicty, 

. and he that will ſue, the other Moiety. Co. 3 Inſtitutes 194. & 

(m) Widow Co. 6. 19 b. Gregory's Caſe, where it is cited. M. 29 & 30 El. co- 
and Clerk, ram Rege, between (m) Widiſton and Clerk adjudged. 


Cro. El. 76, . 4 : 
77. S. C. adjudged. Moor 247. Pl. 390. 412. Pl. 565. S. C. cited. 


(n) 9 Hen. 3, 10. By the Sratute of (n) Magna Charta, cap. 11. it is (o) enacted, 
fo: the Er= That (p) Common-Pleas ſhall not follow (d) our Court, (r) but be 


which, and held in a certain Place. 


what ſhall be ſaid a Common Plea, vid. 2 Inſ. 21. 22. (o) But befoze this It they might {ave 

been held there, and all Dziginals made returnable there. 2 Iaſ. 21, 22. (p) But theſe general 
Woꝛds bind not the King, foz he map bzing an Action there foz a Common-Plea. 2 Inf. 23. 2 Ro). 
Rep. 290. - Od any Action vi & armis, where the King is to have a Fine, as Ejcament, Treſpal®, 
Fozcible Entry, &c. may be bzought in B. R. 2 Iof. 23; — So a Neplevin may be removed in 5 R. 
becauſe the Ping is to have a Fine, 2 InC. 23. 4 Inf. 71. — Oo an Aſliſe npon a Diſleiſin in the 
County where the King's-Bench fits, 2 Inf 23. (q) This extends both to rhe King's-Bench and 
Court of Exchequer. 2 Inſ. 550. 23, Wut vid. 4 Inf. 113, 114. (t) But one in Cuſtodia Mar, 0: 
any Officer 02 Miniſter of the Court entitled to the Pzivilege thereof, may be there (ied 3» Bil 
in Debt, Covenant, oz other perſonal Anion, ſoz the Aa takes not away the Pzibilege of the 
Ccurt. 2 Iof: 23. 4 Inf, 7. 2 Bulſ. 123. | 15 5 a | 5 

4 8 | 11. 


— — — — — 


_.......... x 
11. (s) By the Statute of (t) Gloureffer, cap. 8 none ſhall have (s) Jt was 
a) Wrirs of, Treſpaſs, before (w) Juices (x), unleſs he ſwear dy, nis a Maxim of 

ba chat Goods taken away were orth (y) (2) 40 5. 1 — 47 
uad Phacita de Catallis debitis, &c. que Summam 40 8. attingunt, vel eam excedunt, ſecundum 
gem & Conſuerudinem Angliz, fine Brevi Regis placitare non debent. 2 Inf, 312. (t) 6 Ed. 1, 
{az Expoſition whereof, vid. 2 Inf. 310, 311, &c. (u) rc fp1 an-Example, foz lo tis in 
Debt, Detinue, Covenant, &c. 2 Inf. 391. —Secus in Tr iſs vi & Armis, where the King 
is to have a Fine, foz a Fine cannot be afeſſed but by a Court of Reco2d, = Inf. 391. F. N. B. 47. 
Mod. 275. adjudged. — o in Treſpaſs foz taking Charters concerning a Freehold, foz tis a 
Prim in Law, that ſuch Pleas ſhall not be in any Court but of Hecopd. 2 [nf. 391. E. N. B. 47. B. 
(* Raym. 293- (x) This Courſe of making an Affidzvit by Experience was ſo dangerous 
and troubleſome, that it was fozbozn, and the Defendant left to fake ſuch Exceptions as the Come 
mon Law gave him. 2 Inf. 391. (y) A upon a Hontuit in an Jnferioz Court, 16 s. is given 
fo; Coſts, by 23 H. 8. Debt lies ko it in B R. becauſe given by a blequent Statute. Ha: wood 
and,Farborne, Cro. El. 96. adjudged. 1 Leon. 316. adjudged. (z) Foz as the inferio; Courts, 
which are not of Kecdzd regularly, cannot hold Plea of Debt, &c. o2 Damage, unleſs under 40 s. 
ſo the Superioz, which are of Recozd, cannot unleſs above 4 s. 2 Inf. 391. 


12. (a) If in a real Action the Vrit is abated by Judgment in the (3) 4 IC. 22. 
(b) Cemmon-Plezs, and upon a Writ of Error in B. R. this Judgment is re- SY of m_— 
| verſed, and the Writ adjudged good, this Court ſhall proceed upon the Cafe in * 
Writ as the Common-Pleas ſhould have done. 2 Inf. 23. liamene 57. 
tf 
vid, under Error, how the Judgment ſhall be given upon the Reverſal of the Fir avis 
(b) So ok a quod ei deforceat in Wales, &c, Griffich and Lewis, Cro, Car: 444. adjudged. I Jon. 180. 


adjudged. 


LAY 


(M) Of what Actions they may hold 
| Plea for a collateral Reſpect. | 


4 


1. IF a Man recovers in a Quare impedit in Banco, and after 
this is removed in Banco Regis by Wit of Erroz, a Quare 

iscumbravit does not lie there, chougy this does not lie without a 

Judgment, becauſe this is anew © ziginal, and a Common Plea 
in it ſelf, (a) 17 E. 3. yo. b. 0 Fitz 

2. An Acton de Valore Maritagii by the Tozd lies 185 an 1 ,. 
Heir in Cuſtodia Mareſchalli. Mich. 14 Car. B. R. between (b) Arun- SC ** 
dell and Saunders, adjudged upon a Demurrer to a Declaration, (4 co. 
but this was not moved; but Maſter Hoddeſdon ſaid ro me, That Cr. 502. 
de had divers Pꝛecedents acco2dingly, that it lies in Banco Regis. S. C. but ap- 
Intratur H. 13 Car. Rot. 1266. n to pears, © Avo 


clare againſt the Defendant akter Arreſt in Cuſtodia Mareſchalli, the Cafe. 
in an Acion of Debt, and the Sheriff arreſis him, and ſuffers (e) By char 
him to cſcape, an Action lies againſt the Sheriff, chewing this be/is broughr 
ſpecial Matter, and he ſhall recover his Damages, having Re⸗ $1 org 
gard to the Toſs of his Debt. Tr. 14 Ja. B. R. © IEA 
4. Ik after an Arreſt upon a Laticar the Defendant tenders Fol. 538. 
Amends akter the Arreſt, fo2 an involuntary Treſpaſs, accowing Com 
to the Statute 22 Jac. c. 16. this is not good, upon an Avermwent che enen 
that the Latitat wag ſued out to the Intent to declare in Cuſtodia ag dul Bim 
Maceſchalli fo2 this Tr:(paſs, foz otherwiſe a Man wall be de- in gother 
'reate 
(d) War: and Baker, adjudged upon Demurrer.. | . Car, 330. 

5. This Court may hold Plea by Bill for Debt, Detinue, Covenant, (8) Cro. Car. 
Promiſe, and in all other perſonal Actions, Ejectment, G c. againſt a0 dged. 
any that are in Cuſtodia Mar, or any Officer, Miniſter, or Clerk of the 


Court. „. 71. | | 
\ cots . 
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3. It a Man (yes a (c) Latitat out de B. R. to the Intent fo de- Afton upon 


of his Coſt by ſuch Tender. Tr. 8 Car. B. R. between Adion. Cro. 
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Court. 
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e 1 (N) In what Actions they may hold 


vedby | Court of Equity in the Exchequer-Chamber.. 4 In/: 


Mary, accozding to the Power to her given by the Statute 1 Mar. cop. io. by Letters Patents 


„ # „ 


r 


Plea by Privilege for a collatera] 
Reſp Foes 


In Reſpett of the Defendant. 


i. A B Action upon the Statute of Wincheſter, of Nobbery, 

| againſt the Inhabitants of an Hundzed, lies by Bill in 

B. R. though it is ſuppoſcd bp the Bill, that thep are in Cuſtodiz 
Marefchalli, &c. foz the Inhabitans of an Yundzed map be im⸗ 
pfiſoned, and it map be intended that they all were impziſoned, 
(3) Cro. Car. P. 7 Car. B. R. between (a) Hellier and the Jnhabitants of the 
Gl. S c Dundzed of Bemerſh alias Benhurſt in Comitatu Berks Defendantg, 
x Jon. 239. adjudged upon a Special Derdic by Admittance, this not being 


S.C. Bur moved. | Contra, 37 El. B. R. between Sadler and 
= Morſe adjudged. - | 


— — — * —— 


—— — —„— 
- 


(2) 4 Inf. (O) (a) Court (b) of (c) Exchequer 


103 


$av. 48. | 
12 by Pan- 1. Otulo Parliamenti, 2 H. 4. Numero 112. the Commons pe- 
wood that it tition againſt Wzits, called Quia datum eſt nobis intelligi, 


is the moſt jſſuing out of the Exchequer, without anp Juqueſt found o; other 
a Kecozd;. but no Aſſent thereto. Vide ſuch Petition againſt this 
(e) For the Wit, 4 H. 4+ Numero 78. Simile, 3 H. 5. Numero. 46. 
28 Court, and their Duty, vid. a Inf. 104, 105. &c. | 


*) Its 2. Tis an ancient Court of Record (*) for the King's Affairs con- 
Wy ution cerning his 1 25 and the Revenues of his Crown, and for Debts and 


it 
d Juric⸗ : 5 : : ' . 
and I = Duties to the King in the Right of his Crown. 2 Inf. 551 


only koi the King's Buſineſs, Pzofit, &c. 4 Inſ. 112, 1 13. 


(d) The 3. In the (d) (e) Exchequer there are Seven Courts: 1. The Court 
Court of 


Aist, * 
and Tenths, f i f 
ted Tem. or Matters in Law. F. (i) The Court of Ex- 
ah 1 . chegquer- Chamber, for Errors in the Court of Excbequer. 6. (k) The 


was dillol⸗· Court of Excbequer- Chamber, for Errors in the 5 7 7. (1) The 
119. 


pl Parl. 1. Sef. 2. cap. 10. and the Clergy diſcharged thereof by 2 & 3 Ph. & Mar. cap. 4. but by 
the 1 Eliz. cap. 4, the Firſt Fruits any Tenths are reunited to the Crown, but no Court is rt. 
vived, but the ſame to be within the Rule, Survey, and Government of the Exchequer, &c 
4 Inſ. 120. (e) The Court of Augmentations was erected by 33 H. 8. cap. 19. But Queen 


dated 23 Jan. in the ſame Pear, diſſolved the ſame Court, and the next Day, by other Letters: 

atents, united the ſame to the Exchequer, which was utterly void, becauſe ſhe had diſſolved the 
ame befoze.. 4 Inf. 118, 122. Moor 289, (f) This is the true Center into which all the King 5 
Kevenue and Profit ought to fall. 2 Inſ. 197. (g) When Cauſes are to be adjourned thither, 
and what Method there, as to the arguing ot the Judges, 2 Bulſ. 146, 147. 1 Levin. 7 
r of the Crown, as well as Civil, may be adjourned thither. 1 Sid. 346. 1 Lev. 66. 

) 4 Inf. 68, 110. : (i) Erected dy 31 Edw. 3. Star. 1. cop. 12. fo2 Which, vide Title Ecror- 
(k) Erected by 27 Eliz. cap. 8. foz which, vide Title Error. (). The Lozd Treaſurer, Cha! 
celloz, and Barons of the Exchequer, are the Judges of this Court, and their Jurisdiction 15 25 
45 foz Watters of Equity, as that of the Barons in the Court of Exchequer, foz the Benefit 
the King by the gcmmon Law. 4 Iaſ 118. bf | 


om 
o 
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"= 


him leaſed 
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4. Ag Information for the Queen and Party, upon the Statute of 4 
Liveries, 8 Edw. 4. cap. 2. was brought in the Exchequer, though by the 
expreſs Words of the Stature it ought to be in the King's-Bexch, 
Common-Pleas, before Juſtices of Peace, cc. but the Exchequer is not 
mentioned : d (m) between Agar and Cavendiſh, Sav. 134. adjud- (m) Cro. 
ged, it lay in this Court, becauſe the Queen was Party, and there was 1 2 2355 / 
no negative Words, without which, (n) this being a Superior Court, nitur. Moor 
ſhall have Juriſdiction. | 564. Pl. 776. 

a 11 e | LAS 5. 3; 6, et 

rit of Erroz in Cam" Scac' reverſed, as to the Infozwer, foz t | 
57 n in the Courts ſpecially Bok y * Kad. 127, frat & a 23 
(o A 20, . 3 ; v . 


— 


(P) (a) What Perſons ſhall have the « 
P rivilege of Suit. vid. Title 


1 — , . a . . ” 
Py ad -% — 4 * F4 4 z< * 
= 


Pzvilege, 


1. 1 Hing's (b) Farmer map ſue one that detains from him (b) So of 
Part of the Poſſeſſions that he hath from the King, out of bis Debtor. 
which the Farm is to be paid, by which he cannot pay his Farm la. 55. 
to the King. (c) 38 Al. 20. adjudged, (0x) Br. Ju- 
2. The Debtor of the King's Debtor may ſue here by quo minus. ciſdiction 70. 
4 Inf. 112. S. C. 90. S C. 


* 


1 e. 


8 


. 4 n nf Fe BA 

(Q) of what (a) Things they ſhall © Wk. 

have the Privilege of Suit. er 

| | | the Dutch 

r. IF the King's Farmer ſues in the Exchequer againſt a Pers drin“ 

I ſon daf detaining of Tythes, Parcel of the Poſſefſions tb ber. 114d. 
n Farm by the Ging: Though the Night of Tythes 171 per 
comes in Debate between them, pet the Court ſhall not be ouſted of Curiam. 


Jurisdicton. (b) 38 Aff. 20. adjudged. My Reports ſaid quod mirum. (b) Br. Ju- 
2. Ik J. S. be Parſon imp2op2tate of D. and B. Vicar there, 'isdiftion 70. 


and the King Patron of the . and there is a Debate 8.9 S. C. 


between the Parſon and Vicar fo2 Tpthes; the Suit fo2 theſe 
Tythes ought to be in the Exchequer. 
per Curiam. e 
3. 10 E. 1. Rotulo clauſorum membrana 2 in dorſo. Breve Theſaura- 
rio & Baronibus Scaccarii, quod non teneant communia Placita, niſi 
tangant Regem, vel Miniſtros Scaccarii, Staturum novum de Scaccario 
aliter dictum, Statutum de Roteland' in Magna Charta, 2 Part, Fol. 66. 
niſi ſpecialiter contingit nos vel Miniſtros noſtros. 

4. 13 E. 1. Rotulo clauſorum Membrana 7. de debitis Regis in Scac- 
cario atterminandis. 2 

5. Among the O2dinances of the 5 E. 2. 22, there is ſuch O!: 
dinance, That no Plea be in the Exchequer but (uch that touch + 
the King, and his Miniſters who are anſwerable there by Kca- 
ſon of their Offices, and the Miniſters of the ſaid Place, and 
their Dervants, who fo? the moſt part inhabic with them in ths 
Place where the Exchequer is held; and it anp other be ſuffered 
to ſue them, let the Impleaded be aided by Parliament. 


ill, (c) 8 Ja. Scaccario, (©) Lan 199. 


I 


Fo 


) For this, 
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04) S % 6. I a (d) Coppholder of the King's Mano: be ſucd in the 
che King's @ecleflaſtical Court to: Tpthes, upon a Suggeſtion in Scaccatio, 
Ren zit. that he pzeſctibes to pap a certain Modus Decimandi, he hall 
rer this, habe a Pzohibition (e) there, and this Modus ſhall be tried there 
vid. the La (f) Trin. 7 Ja. Scaccario, adjudged. Wen 
ſhall be granted, under Title P;ohibition. (f) Lane 39. S. C. 


7. Ik a Man be amerced in the King's Ecet, and upon P2oceſs 

out of the Exchequer the Bailiff diſtrains him koz the Amerce- 

ment, and he þzings Treſpaſs, he ought to bzing this Action ol 

' Treſpaſs in the Office of Pleas of the Exchequer, fo? the Bailiff 

(gs) Lane 55, Tevied it as an Officer of this Court, Paſch. (g) 8 Jac. in Camera 
56. S. C. Scaccarii, per Curia m. W IOE 5 * 

8. It an erroneous Judgment be given in a 8 in a Co- 


pyhold Court in the Countrp where the 171 5 Vi e arty 


„ 
A. 


viſion, 


whom it 


againſt whom the Judgment is given may t1 eti⸗ 
tion to the King in the Exchequer- Chamber, in the Nature of a 
Mrit of falſe Judgment to? the Heverſal of this Judgment; fo; 
as in the Court of a common Perſon the pꝛoper Suit fo2 Keverſai 
thereot is to the Loꝛd by Petition, fo it is here to the Ring; and 
the Exchequer-· Chamber is the moze ꝓꝛoper to ſue ta the King by 
Petition than the Chancery, becauſe it concerns the King*s Ma⸗ 


(h) Lane 98. noz. Hill. 8 Jac. Scaccario. Edward's Caſe. 
S. C. adjoz- | / 


9. An Action of falſe Ampziſconment, oz other Action, map be 
b2zought againſt the under⸗Sheriff in the Exchequer, though the 
heriff be the Officer of the Court, fo2 the Court takes Notice of 
(i) Lang 48, for Under-Sherif alſo. Hill. 7 Jac. Scaccario, between (i) Doy- 
53.8. C. & ley and Jollife, adjudged per Curiam, and ſaid that it is the com- 
F- per te“ mon Courſe of the Court. | pt | _ 
riam. and aj 10. If 4. halds Lands of the King by Fealty and Rent, and makes 
tie Gleiks, 2 Leaſe thereof for Years to B. and C. pretends a prior Leaſe to him 
except one by A. Though there is a Rent iſſuing out of theſe Lands to the King, 
Baron. * yet neither B. nor C. can ſue in this Court by any Privilege in Reſpect 

ol the Rent, for that the King can have no Prejudice or Benefit there- 
by, for whether B. or C. prevails, the Rent mult be paid. 4 I/. 118. 
11. But. if the King extends Lands as the Lands of A. for the Debt 
of A. and leaſes the ſame to B. for Years, reſerving a Rent, and C. 
pPretends that A. had nothing in the Land, but that he was ſeiſed there. 
&) The of, &c. This is within the Privilege of the Court, (k) for if C. pre- 
King vails, the King loſes his Rent. 4 In. 118, 119, 


bzought _ | 
debt againf a Pꝛioz Alien, and the Pzioz had Pzoceſs againſt A. who detained Goods from 
him, without which he could not anſwer the King, and A. came and claimed the Goods as his 


TP as Parſon of B. and thereupon Jfue was taken foz the King, triable in the Exchequer. 
4 Int. 111. | t 


. 


12. If the King leaſes to A. for Years, rendring Rent, the King may 
diſtrain in all other the Lands of A. for his Rent, yet A. hath no Pri. 
vilege for his other Lands to bring them within the Jurisdiction of this 
Court. 4 Inf. 119. | IR 


| (1) It hath 13. By the (I). Statute. of Rutland, made 10 Edu. 1. (m) no Plea 


been doubted ſhall be held in the Exebequer, unleſs it ſpecially. concern the King or 
whether this his Miniſters. 1 J 
is an Att of | | | 15 
Parliament, oz an Dzdinance onfy made by the Ning. foz the better Oꝛ:der of this Court. P. 
Com. 209. 4 Inf. 11 —But 2 Inſ 551. it is ſaid there is a Wzit in the Regiſter, under Title 
Brevia de Statut', which recites the Mozds of the Statute,” and in the Margin of the Turit, Sco- 
tut” de Rutland ig quoted; Co that without Queſtion this Act was made by Juthozity of Parla- 
ment. And 4 Inf. 113. it is ſaid it is entered in the Parliament-Hiolls. Er vid 8 Co. 20 — But 
4 Inſ. 114. it is ſaid the Wit is founded upon the Common Law and Cuſtom of the Realm. 
m) This is only in I.rmance of the Common Law. 4 lol. 114. | : 

| | | I 14. U) 


. 3 
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By (n) Artic. ſuper Cbartas, made 28. I Edw. 1. cap. 4. (o) no e. 02 t 
Common Plea ſhall be held in che Exchequer againſt the Form of the (6) For th 


Great Charter. hereof, vid. 


| wi Inf. 550, 
551. Co) But this takes not away the Pzivilege of the Court, but that Jccour:'ants, 8c. ought 
to be ſuſev there. 2 Inf. 55 1. Sav. 134. 


15. If a Man files a croſs Bill in this Court, he need not entitle him- 
ſelf ro the Juriſdiction of the Court, becauſe the croſs Bill is grounded 
upon another Bill in Court. Trin. 1659. between Doble and Portman 
Hard. 160. adjudged. 

16. So if a Man be ſued in the Office of Pleas, he may have an Eng- 
Ii Bill to be relieved againſt that Suit, without ſetting forth Matter of 
Juriſdiction. Trin. 1659. Hard. 160. 7 Curiam. 

17. If A. is outlawed at the Suit of B. and Lands in the Poſſeſſion of 
A. extended, and C. claims Title to them, and pleads to the Inquiſition: 
It C. will bring an Ejectment for them, it muſt be in this Court, be- 
cauſe the King's Revenue is concerned. Hill. 12 & 13 Car. 2. Hammond's 
Caſe. Hard. 176. adjudged ; and, upon Motion, ordered, That the Plea 
upon the Inquiſition ſhould be tried firſt, and the Ejectment brought in 
this Court. 

18. If A. hath Title to Lands, under an Extent out of the Exchequer, 
for Debts in Aid, he muſt bring his Ejectment for them in this Court. 
Trin. 13 Car. 2. between Sir Ralph Banks and Sir Thomas Bennet, Hard. 
193. And having brought his Ejectment for them in the Common Pleas, 
upon Motion, he was ordered to proſecute here. 


Erchequer. 
b C d (2) Their 
(a) How (b) that (c) Court (d) pꝛoceeds. Power, a 
how they nd 
I, I F prohibited Goods are ſeized, and Proclamation made according ond — 
to the Courſe of the Court, the Owner ſhall not have them (e) de- — 
livered unto him upon Security, without putting in a (f) Plea, ſhew- feited. Sav. 


ing Cauſe why he ſhould have them. Sav, 10. 22. Hard. 


| f g | | 4c 
But will not diſcharge them withaut the Special Matter pleaded, which the Jttozney-General 


may confeſs, oz take Jfſue upon. Sav. 53, (b) If not poſſeſſed of any Thing to entitle the 
King by Inquiſition oz otherways, this Court will not grant an Inquiſition to examine the 
Circumſkances of a Feoffment ſuppoſed to be made, to avoid a Fozfciture foz Treaſon. Sav. 8, 9. 
(e) Befoze the 5 R. 2. ſo great Care was taken of the King's Revenue, that no an might ſue 
02 plead fog their Diſcharge of any Debt, Account, oꝛ Demand, in thus Court, without expzeſs 
Command, oz Letter of the Gzeat Seal. 4 Inf. 110. - But by 5R. 2 cap. 9, this Maactice was 


declared illegal, and ozdained, That the Barons ſhould have Power to hear every Anſwer of 


every Demand in this Court; ſo that every Perſon, &c. may plead, ſue, &c. without ſuing any 
Urit oz other Commandment. (d) Jn Caſe of an Outlawzy, tis the Courſe of the Ex- 
chequer to pzefer an Intozmation in Nature of a Trover and Converſion againft him that hath 
the Goods of the Party outlawed. 1 Mod. go. per Hale. (f) By 13 & 14 Car. 2. cap. 11. 
Par. 30. no Ulrit of Delivery ſhall be granted but upon good Security, and foz Goods periſhable, 
02 where the Inkozmer ſhall delay the Trial. (f) Upon a Bill in Equity, to diſcaver the 

alue of C ozdage ſeized to the Kings Uſe, the Defendant in his Anſwer made Title to it as his 
own, and upon giving Security, had a Ulrit of Delivery, though the King claimed the P:operty 
as his own Goods, and not as Goods foxfeited. Hard 191. But it was ſaid it would have been 
other ways if the King's Title had appeared by Inquiſition oꝛ other Kecozd, 


Eccs (N) Counts. 
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(R) Courts. 


(+) da 204 | (a) (b) (c) (d) (e) Dutchy. 

(b) Ir dot x 

1 15 Lands, Parcel of the Dutchy, lie within the County⸗ 
Court of Palatine, a Suit in Equity fo2 this map be in the (f) Dur. 


Equity be- Chp-Court. Mich. 13 Jac. B. (g Holt's Caſe, per Warburton, to 
gen; but it be the common Pzadice in his Time. 
would be in- | | 
convenient now to examine the Power thereof, after ſo long Continuance, &c. 2 Levin. 24. per Pale 
and Twylden. (c) Whatever belongs to the Juriſdition of the Dutchy, may be determined in the 
Ercheguer. Hard. 171. per Curiam, (d) The Proceedings of this Court at Meſtminſter are 
as in a Court of Chancery, for Lands, &c within the Survey of the Court, by Engliſh Bill, &c. ang 
Decree. 4 Inſ. 206. —The Proceſs by Privy-Sea), Attachment, &c. as in Chancerp. 4 Inf. 206, 
— But it is not a mix'd Court, as the Chancery of England is, partly of the Common Law, and 
partly of Equity. 4 Inf. 206. (e) They cannot try the Validity of Letters Patents, or other Mat- 
ter properly triable at Law, 1 Rol. Rep. 42. 3 Bulf. 119. 1 Rol. Rep. 252. 12 Co. 114. (f) Q.if 
not intended of the Court of Equity within the County Palatine, Uid. 2 Leon, 24 (g) 2 Lev, 2. 


S. C. cited. 8 

2. But otherwiſe it is fo2 Lands held of the Dutchy lying out 
of the Countp⸗Palatine. Mich. 13 Jac. B. Holt's Caſe, per Wacbur. 
ton, to be common Pzactice, koz the Jurisdiaion is local. 

3. Jf a Man enters into an Obligation concerning Lands lp⸗ 
ing in the Countp-Palatine, and he is ſued upon this at Com, 
mon Law, he cannot ſue in Equity in the Dutchy-Court to be re⸗ 
lteved againſt this Bond, koz the Jurisdigion being local, it 
cannot be extended to this collateral Matter. Mich. 13 Ja. B. 

(h) Hob. A. (h) Holt's Cale per Curiam. 


8. S C. ad- | 
jvdged, and a Prohibition awarded, becauſe the Dutchy hath no Juriſdiction in Reſpe& of the per- 


ſon, as becauſe the Suitors dwell within the County -Palatine, nor upon the Lands of the Subject any 
where, but upon the King's own Land, and his own Revenue, and perhaps upon Bonds and Aſluran- 
ces given for his Revenue of the Dutchy. 


4: It was granted by Patent, That this Court might make Ordinar- 
ces for the Hoſpital of /. how they ſe gererent, converſabantur, & cli 
gerentur, and this Patent was confirmed by the Statute of the 14 Eliz. yet 
the Court hath no Power hereby to determine the Right of their Pol- 
ſeſſions. Trin. 12 Fac. 1 Rol. Rep. 42. between Sir Thomas Beamont and 

the Hoſpital of Vig ſton adjudged; and the Hoſpital having exhibited a 
Bill in this Court, to avoid a Leaſe by them made of Lands lying out of 
the Dutchy, a Prohibition was granted. 

5. By the Statute of the 16 Car. 1. cap. 10. reciting, That the Pro- 
ceedings, Cenſures, and Decrees, of the Court of Srar-chamber, were 
found an intolerable Burthen to the Subject, &c. it is enacted, That 
the Court of Star chamber, and all its Power, Juriſdiction, and Autho- 
rity, ſhall! be diſſolved, and the like Juriſdiction then uſed and exerciſed 
in Pp = oþ of the Dutchy of Lancaſter, &c. is repealed, revoked, and 
made void. . | 


(S) County. 


(S) (a) County-Palatine. #5 
| CTR Ini 
To what Place the Juriſdiction ſhall extend. (a) For this, 
D g | | Palatine, | 
n. 1 
ut⸗ = : DE Jurisdiction of the Biſhop of Durham extends to all 
lo F 'T Placcs (b) between Tine and Teſe. ( My Reports, 14 Jac. (b) 19 Fd 2. 
E the Biſhopzick of Durham. | cap. 1. 

ale 3 (c) 1 Rol. Rep. 397, 398. S. C. 3 Bulf. 156. 8. C. 
— „ The Jurigdicion extends as well to the Manoꝛs of other 
and 4 Men, as to the Demeſns of the Dilthop. (d) My Reports, 14 Jac. (4) 1 Rot. 
06, a 3 Rep. , 
5 f 1 398. S. C. 3. Bulſ. 71 E. 
at- 1 1 ; 
ik 3 z. In this County-Palatine there is a Court of Chancery, which is a 
24, mix d Court, both of Law and Equity, as the Chancery at Weſtminſter, 
ut = 4. 218. | 
ur- 13 1 
ly; Fol Y 4 | 
ms 


re 1 (T) The Court of the (a) Council of Ge 


Court is nei- 


» York, and (b) the (c) Marches. ya 


| of Parlia- 
« 2 | 3 t, not by 
per pep wall not hold Plea upon a penal Statute, Mich. Preſctiption, 
C. T 12 Jac. B. per Coke ſaid to be refolved. but raiſed by 
an · 3 King H. 8. 


by Commiſſion. 4 Inf. 245. —Their Authority was expreſſed in their Commiſſion, without Refe- 


= rence to any Inſtructions; but for that their Commiſſion was againſt Law : And that their Authority 
an- . might not be known, they procured the Firſt Inſtitution to be ex diametro altered, viz, that theic 
j; . Commiſſion ſhould give no expreſs Authority, but wholly refer to certain InftruQtions, which they 
771 kept themſelves in private: But King James being acquainted therewith, gave Order that they 
yet A ſhould be enrolled. 4 Inf. 246. —And tis not to be doubted but there is a Preſident and Council de 
ol 1 Facto; but what Juriſdiction they have, is the Queſtion. 4 Inf, 246. — For their Juriſdiction, &c. 
and 43 vid. Lit. Rep. 20, 33. Palm. 527. 1 Rol. Rep. 338. 13 Co. 30, 41, 32. (b) This Court was ſtrength- 
d 2 C ened and warranted by 34 H. 8. cap. 26. paragr. 4. with Reference to the Preſcription before. 4 In. | 
| A 242, Cro. Car. 531, 595. Godb. 436, 437. March 68. — They fate by Force of the King's Commiſ- j 1 
ro ſion and Inſtructions, and proceeded 2s in a Court of Equity by their Wiſdom and Diſcretion. 4 Inſ. ' {My 
© 242, =—Herefo2dſhire, Wozceſterſhire, Dh2oplhire, and Glouceſterſhire, though included in the 1 
ro- 1 Commiſſion, under Pretence that they were within the Marches of Ulales, were not within the Jutiſ- . 
ere 5 diction of this Court, for a Commiſſion without an Att of Parliament cannot raiſe a Court of Equity. | 
har 4 4 Inf. 242. — For their Juriſdi ion, vid. 1 And. 279. 3 Bulſ. 34. 1 Rol. Rep. 190. Lit. Rep. 166, 1 
h „ 245. Palm. 364. Cro. Car. 531, 557, 558, 595. March 52, 53. 2 Brownl. 29. Godb. 436, 437. 1 Rol. | 
, # * Rep. 83, 354, 368. 2 Rol. Rep. 308, 309, 327. March , 51, 52, 63, 64. 1 Vent, 330. Raynm. 191. q 
iſed 3 1 Jon. 248 (c) By 1 Will. & Mar. cap. 27. ſetting forth in the Preamble, That the Proceedings | 
and 4 and Decrees in this Court have by Experience been found an intolerable Burthen, &c. this Couct, and 4 


all its Juriſdiction and Authority, is diffolved and taken away, 


2. Thep ſhall not hold Plea upon a Keplevin, becauſe none 
ſhall hold Plea of a Hieplevin without rit, foz the Sheriff 
could not without W2it befoze the Statute of Marlebridge, cap. 21. 
I (d) Mich. 7 Jac. B. per Coke. (4) 13 Co. 31. 
L 3. The Council of York cannot hold Plea of a Plaint in Na- S. b. per 
Y. A ture of a Detinue vi & armis, though Detiaues are cxp2eſiy with⸗ Icke, Bull, 
m their Inſtrugions, becauſe this is in Nature of a Treſpaſs. 4 Fc * 
Mich. 7 Jac. B. between Curtis and Cooke reſolved, and a Pꝛohi⸗ 15 
bition granted. | [1:08 
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" dt 


4. Ik a Man having Bona notabilia in ſeveral Dioceſes, makeg 
an J.nfant his Executoz, and dies, and Adminiſtration durante 
minore, ætate is granted to B. in the Pꝛerogative Court, and he 
is bound by Obligation to render a true Account ; if B. be after 
compelled in the Court of Marches in Wales, to give Bond tg 
render an Account there, a Pꝛohibition lies, becauſe they there 
have no Authozitp to queſtion anp Thing that belongs to the 
Court Chziſtian, if it be not ko: Adultery. Paſch. 17 Jac. B. 
Drinkewater Mill. | 
F. The Obligee cannot ſire upon an Obligation in Engliſh be: 
koze the Council of York, though it be within their Inſtrugiong, 
fo2 the Ring cannot alter the Law without Parliament, and there 
cannot be ſuch a Suit in Chancery, and by this the King ſhould 


te) Moor loſe his Fine, ergo. Mich. 10 Jac, B. per Curiam, between (e) Guy 


874. PL. 1220. and Sedgewick and the Biſhop of Vork. 
d. adjud- 6. Jt the Council of York and Wales begin with a Seque- 
2 SC. ſtration, a P2ohibition lies, koz a Sequeſtration is not to be 
adjudged, granted there till a Contempt. Hill. 22 Jac. B. R. Vaghan's Caſe, 
P2ohibition granted to York. 
7. A Jnfozmation cannot be pꝛeferred in the Marches of 
Wales againſt any Man that is not within the Jurisdiction of the 
Court, to compel him to anſwer it. Hill. 1x Car. B. R. in one 
Foſter's Caſe, per Curiam. 
8. Ik a Man lues in the Marches of Wales bp Engliſh Bill in 
(f) Upon» an Action upon the Caſe fo; 501. (as (f) he map by the Jnſtu- 
Atumpfit (tions there) upon a Pzomiſe, and the Defendant pleads the Sta- 
to pay a cer- tüte of Limitationg, and this is over-ruled, and thereupon the 
tain Sum, Fo l. is decreed againſt the Defendart, without awarding any 
but not Commiſſion in Nature of a Wit of Enquiry of Damages, a 
_ — (8) P2ohibition lies, fo2 this is but an Action upon the Cale by 
were acer Engliſh Bill. Mich. 14 Car. B. R. between Hancock and Mervin, 
rain, though per Curiam, a P2ohibition granted. Intratur Trin. 14 Car. Rot. 
laid to be 392. 5 
under 50 l. | ; 
1 Levin. 206. 1 Vent. 330. (g) If they proceed in any Matter that is out of their Juriſdiction. 
_ in Reſpe@ of the Place, or the Authority limited unto chem, a Prohibition lies. 4 Inf. 243. 
13 To. 32. 


9. A Suit by Bill for Words, though the Damages were laid under 
90 l. could not have been brought in the Marches of Wales; for though 
by their Inſtructions they had Power to hold Plea where the Damages 
were under 50 /. this was intended in ſuch Actions in which they had 


uſed to hold Plea: And it was ſaid, That no Precedent could be pro- 


duced where they ever held Plea in any Caſe where all was to be reco- 

| vered in uncertain Damages, for this would be to create a new Juriſ- 

(b) 1 Sid. diction for the Court there to judge of Damages by Bill, Anſwer, and 
203 =o Proof of Witneſſes, without a Jury. Paſch. 19 Car. 2. between (h) Fen- 
Time given Eins and De la Grange, 1 Lev. 206: dubitatur; and ordered, That there 
to ſearch foz ſnould be a Declaration upon the Prohibition, that it might be detet- 


Pzecedents, mined upon Demurres. 
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Court. 
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(W (a) Court (b) Leet. n 


J) Qui 6 x 
(c) (d) Quid. 2 . lr 
| (b) A View 
Court-Tect is the (e) moſt antient Court of the Tand. of tbe Fraok- 
() 7H. 6. 12. b. 9 H. 6. 44 b. | pledge of che 
| | | 


Inhabitants 


1. \ 
of D in one 


County, appendant to a Manor in another County. Kelw. 146. a. 149. b. (e) For the View of 
Frankpledge, and the ancient Inſtitu ion and Practice thereof, for the keeping the King's Peace, &c. 
vid. 2 Inf. 73. Pre face. (d) The Lord of the Leet ought to have a Pillory and Tumbrel, without 
which, Juſtice cannot be done; for always to puniſh by Amercement is againſt common Right. 
Kelw. 138. b. 149. b. 152. a, Uid. Scatute of Pillory and Tumbrel, 51 Hen. 3. 1 Jon. 283. - Add 
for Want thereof, the Lord may be fined, Kelw. 148. b. 149. 8, b. 152. a, —His Liberties ſciſed 
till. &c. 1 Jon. 283. —And Cro El. 125. per Poph. the Want thereof is a Cauſe of Forfeiture of 
the Leet. Moor 574, 697. They ought to be provided by the Lord of the Liberty, and nor by the 
Inhabitants, unleſs there be a Preſcription to the contrary. Steverton and Scroggs, Cro. El. 698. 
adjudged. Moor 573. PI. 789. 6-7. Pl. 839, adjudged. Cart. 29. cited. But Stocks are to be pro- 
vided at the Charge of the Town, for originally they were not to puniſh, but to keep Men in Hold; 
and the Town that hath none, ſhall forfeit 5 1. Cart. 29, (e) Of ancient Time the Sheriff had Two 


great Courts, biz. the Tourn and County Court; after for the Eaſe of the People, the View of Frank» 


ledge or Leer was'by the King divided and derived from the Tourn, who granted to the Lords to 
E the View of the Tenants and Reſiants within their Manors, &c. from whence came the Duty 
in many Leets de certo Letz, towards the Charge of obtaining the Grant of the Leer. 2 Inf. 91. 
6 Co. 77. b. 1 Jon. 283. And if payable at the Leet by the Deciners, and tis not paid, they may 
by Cuſtom be amerced. 1 Part 457. PI. 2. (f) Br. Leet 14. S. C. 


2. The Sheriff's Turn is not anp (g) Court-Leet, (h) 18 H. 6. (8) The Leet 
13. b. Curia. Contra, 25 H. 8. 69. | | —— 


the Tourn, they have the ſame Stile and Juriſdiction. 2 Inſ. 71, 72. (b) Fitz. Leet 1 S. C. 


3. Jf a Man hath a great Leet within his Seigniozp. (i) ano- (i) tc is a 
ther cannot have a ſmall Leet within the () Pzecin& of a Mano Rule of Law, 


which is within the ſame Seigniozp. (k) 18 H. 6. 13. b. Curia. _ ge 
to be within a Leet, and none can be of Two Leets. Cro. Jac. 584. But vid. Cro. Car. 76. Heel. 19, 


1Jon. 283, 284 () Ia the Original 'cis Purſuit; but I take it co be miſprinted. (k) Fitz. Leet 1, 


4. (1) The Steward is Judge in this and not the Suito2s, () 8 Co. 
Co. 6, Jentleman 12. Contra, (m) 17 H. 6. 13. Ju IA | 


miſprinted in the Original as here, for in the Book of H. 6. there is no Report of any Caſes in this 
Year; and I ſuppoſe it ſhould be 7 H. 6. 13. which vid. Br. 14. 


5. Ik a Man be cleftted in a Court Leet to be a Conſtable within 
the Jurisdiction of the Leet, and bekoze he is [wozn, the Juſtices 
of Peace at their Seſſions diſcharge him becauſe he is a Maſter 
of Arts, oz fo2 other Cauſe, and clect and (wear another to be 
Conſtable there : Upon a Complaint of this to the Court of King's- 
Bench, the Court of Kings-Bench map grant a Wzir to diſcharge 
the laſt Man, and to ſwear him that was elected at the Leet, 


(n) becauſe the Election of the Conſtadle belongs properly to the (a) Mid. the 


Leet, without a reaſonable Cauſe to the contrary. Hill. xo Car. Diviſion, 
B. R. Herſon's Caſe, who was elcced in the Teet of the Biſhop of. By whom 


Winton, in Waltham-Welbeck in Comitatu Southampton, and the mate 02 re-. 


| moved, 
Wit granted acco2dingly, Title Cons 


6. Tr. 6 Car, B. R. Arundel's Caſe of Dorſerſhice, a like W2it fable. 
granted alfo, | f 

7. If chere are ſeveral Manors within a Wapentach, and the ſeveral 
Lords of the Manors have Time out of Mind had Leets therein, ar 
which the Reſiants within the reſpe&tive Manors have appeared, and 
the Lord of the Wapentach by W een hath had a Leet, to which 


each 


* 


* 


„ * 


Court. 
each Town hath uſed to ſend a Conſtable and Four Men; this grand 
Leet hath the Superiority of all other Leets within it, and the Reeve; 
and Four Men ought to appear there, and enquire of all Matters en. 
quirable within the inferiour Leets, and of Concealments of Offence; 
in the ſaid Leets, but ſhall not compel any the Reſiants of the Manor,, 
except the Reeve and Four Men from each Town, to appear there; but 
(o) Raym. if they come not, (o) the Vill ſhall be amerced. Mich. 18 Fac. between 
204. Cook and Stubbs, Cro, Fac. 583. adjudged; and that for ſuch Leet a Special 
| Preſcription ought to be made, and not a General One. 

8. A Man may preſcribe for a Leet to enquire of one or more Arti. 


cles only. Relw. 141. A. 148. 4. 


— — 
— — 1 


2 (X) (a) The (b) (c) Juriſdiction. 


be preſented | 
2 = 1 Ide the Statute of 18 E. 2. (d) which ſhews ol what Things 
having a a Leet hath Conuſance. 

air © 


Stocks, Cart. 29. dubitatur. (b) Nothing done before the laſt Court preſentable now. Kelw. 66. b. 
(e) Uid. the Court of the Tourn, 1 Rol. Abr. 542. (d) They may enquire of corrupt Vidtuals, 
as a common Nuſance, though omitted in this Statute. 4 Inf. 261. 


te) By the 2. They have Power (e) to hold Plea of all Treaſons and Fe: 


Stetute of lontes, beſides the Death of a Man, and (f) Kape of a Woman, 


. * (g) 7 H. 6. 12. b. (h) 9 H. 6. 44 b. 

tis enscted, That no Sheriff, Conſtable, Eſcheator, Coroner, or og other of our Bayliffs, ſhall hold 

Pleas of the Crown: And 2 Inf. 32. in the Expoſition upon this AQ, tis ſaid, the Authority of the 

Sheriff to hear and determine Felonies by the Common Law in the Tourn, is by this Act wholly ti. 

ken away, though his Power to take IndiQments of Felony, and other Miſdeeds within his JuriſdiQion 

remains. () Though this was Felony at the Common Law, yet being altered by AR of Paliament, 
though made Fell- y again by the Statute of Weſtminſter 2. cop. 34: yet cannot the Leer enquire 
thereof as of a Felony, 2 Inſ. 181. —But Q. for to enquire of Women raviſhed, not preſented be. 
fore the Coroners, is within the Articles of the Leet. 18 E. 2. (g) Br. Leer 14. S. C. Fitz. Leet 10. 


S. C. (h) Br. Leet 2. S. C. 


3. Thep have Power to enquire of Treaſon, as of the fozging of 
(i) Br. Leet 2. falſe Monep. (i) 9 H. 6. 44. b. | | | 
8. C. 4. So thep map enquire of high Treaſon done to the Ring him⸗ 
Thy kit „ ſelf, 9 H. 6. 44. b. Quzre (k) 10 H. 6. 7. | 
| 3 © F. They have Power to enquire of Felonp. (I) 10 H. 6. 7. 
(1) Firz. © 6. A Man cannot be amerced in a Leet fo2 ſurcharging a Com- 
Ley 5. c. mon, ko; that this concerns a p2ivate Intereſt, and not the Pub: 
g Br. 99. S. C. lick; fo2 this Court is foz Nopal Juſtice, and not fo2 private 
27 ns Matters. M. 12 Ja. B. between (m) Bore and Stoner, adjudgco. 
a (m) 11251 7. Thep map enquire of (n) common J2ufances done to the com- 
Abr, 83.8.C, men People. (o) 9 H. 6. 45. 
IC | 
oO. be ſaid private, and which common Nuſances, vid. 2 Rol. Abr. 8 3. Letter Q. and Title Nuſance 


throughout. (o) Br. Leet 2. S. C. 


8. They have Power to enquire of all Manner ok Affrays and 

(p) Fitz. Aſſaults. (p) 10 H, 6. 7. 
Ley 5. S. C. 9. (q) Thep have Conuſance of Bꝛead and Beer, 18 H. 6 13. b. 
9 EP 30; Jt a Man, by Kicaſon of a Tenure, ought to mound a Dit! 
* *5, next the high Street, and (r) does not mound it, by which the 
(e) In the Street is ſurrounded, ſo that the People cannot paſs; he may be 
Original tis amerced in the Leet foz it, and map be awarded to be diſtraincd 


2005 mound, to mound it. 29 E. z. (s) 29. Curia. 
© 9 ap- | 
pears to be miſprinted. (s) This is miſprinted in the Original as here, and I ſuppoſe ſhould be 28. 
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. 7 
Court. 


* 


who is chargeable to tze Town, and this againſt a By-Law bol. 542. 
made by the Town, the Town having Power co make ſuch Bp⸗ 
Laws; this is puniſhable in the Teet, (t) P. 8 Ja. in Camera (e) Lan. 


Scaccarii, per Curiam. ; 6. S. C. 
a S. P. they having Power by Cuſtom to make fuch By "rw 


12. An Ozder with a Pain may be made by the Steward of 
a Leet in a Leet, that none wall receive ſuch Tenant as fhall % 
be chargeable to the Pariſh. (u) P. 8 Ja. 9 89 
13. In ancient Time the Leet had Power (w) to enquire of and (w) ,1of. 
puniſh Fornication and Adultery, by the Name of Letherwite. 2 Ja, 259, 260. 
88. ; N . f 
, 14. A Pound-Breach is not preſentable in a Leet, (x) becauſe not a (x) A Raiter 
common Nuſance. Paſch. 27 Eliz. Saunderſon's Caſe, 4 Leon. 12. adjud- Pzeſentable 
ed: Q. but it is ſaid by Rhodes, Serjeant, that exceflive Toll is en- there. Hob. 


k | 147. per Cu⸗ 
quitable there. 4 


15. By 4 Edw. 4. cap. 1. concerning the making of Cloths, Ste- — So of a 
wards of Leets have Power to hear and determine Offences committed Night-wal- 
againſt that Act, & c. and may commit the Offenders to Priſon till the bet. Poph. 
Penalties, &c. paid. 208, 

16. By 14 & 15 H. 8. cap. 10. they have Power to enquire of ſuch 
as trace, deſtroy, or kill any Hares in the Snow, &c 
17. By 32 H. 8. cap. 13. they may enquire of Offenders againſt that 
Ad, by putting Stone-Horſes upon the Common under 15 Hands, &c. 
but mult certify ſuch Preſentments to the next Seſſions, or to the Cuſtos 
Rotulerum, Cc. But by this Act, the putting a ſcabbed and infectious 
Horſe into the Common is preſentable in the Leet as a common Nu- 
ſance. ä 

18. By 33 H. 8. cap. 6. they may enquire, Cc. of thoſe that keep 
Croſs-bows or Hand- guns, contrary to that Act. 

19. By 33 H. 8. cap. 9. of ſuch as keep Houſes of Gaming, &c. a- 
gainſt that Act. | | 
1 by 2 Edw. 6. cap. 10. of Offences againſt this Act in making of 

alt, Oc.” | 

21, By 2 & 3 Edw. 6. cap. 15. of Conſpiracies among Labourers and 
Workmen, Butchers, Brewers, Cc. againſt this Act, which is revived 
by 22 C 23 Car. 2. cap. 19. 

22. By 7 Ed. 6. cap. J. of Wine ſold contrary. to that Act. 

23. By 2 & 3 Ph. & Mar. cap. 8. of ſuch as do not their Days- 
works, in Amendment of the (y) High-ways according to that AQ. ) So of 


24. By 4 & 5 Ph. & Mar. cap. 3. of falſe Muſters, Cc. within that Offences 
& againſt 18 


25. By 1 EL. cap. 17. of ſuch as uſe Nets or Engines to take Fiſh, Ge. Eli cap. 10 


againſt this Act; and the Steward muſt give this Act in Charge, under 
the Pain of 40 5. : | 3 

26. By 23 El. cap. 10. of ſuch as kill Pheaſants and Partridges, con- 
trary to that Act. | | 
27. By 31 El. cap. 5. of Uſers of unlawful Games, or of any Art or 
Myſtery, not being brought up in it. 

28, By 31 El. cap. 1; of erecting, &c. of a Cottage, without laying 
Four Acres of Land to it, taking Inmates, G . | 

22. By 1 Fac. cap. 22. of all Offences touching Tanners, &c. 


Y Colla- 


11. Ik one reteives a poo; Man to bc his Tenant in a Town, | 
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Court. 


n 


( Collateral Authority of the Leet. 


1. IF a Man be riding there where a Leet is, the Steward fo: 
0% Br. Leet Want of others map compel him to be [worn. (a) 7 H. 6. 1j 
14. S. C. 2. Ik the Bailiff ok the Court, oz other Officer, will not mak; 
(b) This a Panel to enquire, &c. upon the Comm and of che Steward, oz 
2. will not perfozm his Dutp, (b) he map be fined. (c) 7 H. 6. 12 b 
— 3. So he map be commanded to do it upon a Pain, and it he 
11 Co. 43. b. doeg not do it, he ſhall Toſe the Pain. 7 II. 6. 12. b. 


P . | 
PI. . —4 Ow. 113. per Popham, the Steward may commit a Man for an outragious Miſdemeanot 


in Court; But Q. (e) Br. Leet 14. S. C. Br. Debt 85. S. C. 1 Part 468. Pl. 1. S. C. 470. Pl. 3. 
F. C. Et vid. there, Pl. 6, 7, 8. | 


F 4. It the (d) Petit 12. (e) make a falſe Pꝛeſentment, and thi 
(d) By whom is round falſe by the Gzand Inqueſt, pet the Petit 12. ſhall — 


a Preſent - 


ment there be amerced. (f) 9 H. 6. 44. b. 

„„ ; 
. a, 148. a, (e) But if being ſworn to preſent the Articles of the Leet, they refuſe to 
make a Preſentment according to their Oath, the Steward may fine them. Dyer 211. Pl. 31. Et vid, 
1 Leon. 216, 217. 1 Rol. Abr. 560. Pl. 13, (f) Br. Cuftom 3. S. C. Fitz. Cuſtom 1. S. C. 


5. Ik a Man be amerted in a Leet, he ought to be amerced to 

a certain Sum, ag 10s, 20s. oz other certain Sum, and ought 

not to be amerced in general, and after affeered to a certain Sum, 

fo2 the Amercement ought to be certain, and it ought after to be 

% affecred and mitigated bp others. Hobart's Reports 173. between 

(8) Hob. 129. (g) Wilton and Hardingham. | 


ſaid, the Jury muſt amerce to a certain Sam, which may be affeered by others. Uid. 1 Part 458, 459. 
3 Mod. 138. - But by Cro. Car. 275. 1 Jon. 301. the Amercement being a judicial AR, ought to 
be by the Court, and Affeerment by Affeerors. 


6. The Sheriff in his Tourn, and the Steward in the Leet, may take 
Recognizances for the keeping the Peace, for theſe Courts were inſti- 
tuted for the Commonweal, as well for the Preſervation of the Peace, 
as the Puniſhment of common Nuſances, Cc. 4 Inf. 263, 264. 

7. If in open Court one tells the Steward of the Leet that he lies, he 
may fine him, for the Leet is the King's Court, and a Court of Juſtice 
to which reſpe& and Reverence ought to be ſhewed. Mich. 39 & 40 

(h) Ow. 113. Eliz. between (h) the Earl of Lincoln and Fiſher, adjudged. Moor 470. 
S. C. adjud- Pl. 675. adjudged. 

955 4 El. 8. If one puts his Hat on in Court, and upon the Steward's admo- 
adjudged. niſhing him thereof, he anſwers, I do not value what you can do, the Ste- 


ward may fine him. Mich, 14 Car. 2. between Sir Edward Bathurſt and 


. _ a 222 
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Cox, Raym. 61. adjudged. I | 
X —— — OD 1 —— 
(Z) Court Cuſtomary. 
Wöo are Judges. 


(a) For this, I. f . is a (a) Cuſtomarp Court, conſiſting of Coppholders 
vid. Title of Cuſtomarpholders, fo2 without them it cannot be, and 
Copyholder this Court map be held without any free Tenant, o2 other Suito:s, 
throughout. Heſides the Coppholders oz Cuſtomarpholders, and of this Court 


the Lo2d oz Steward is Judge, Co, Lit. 58. * 
ER CA) The 


2 


— — 


Court. 


(A) The (a) Tourn of the Sheriff (e) For this, 


vid. 2 Inf. 
1 (b) Sheriff's Tourn is incident tothe Office of Sheriff. . 
1. Co. 4. Mitton 33. b. | (T 


call'd; but the Stile of the Court muſt not be Turnum Mic' tent tali die apud L. & c. but Curia 
Uiſus Franci Plegii Dom” Regis, tent apud L. cozam Uicecomite in Turno ſuo tali die, &c. 
2 Ind. 71, 121, 4 Inf. 260, a | 


2. By the Statute of Weſtminſter 2. made 13 Edw. 1. cap. 13. Sheriffs in 
their Tourns and elſewhere, that have Power to enquire of Treſpaſſors, 
ſhall do it by ewelve lawful Men at leaſt, who ſhall put their Seals to 
ſuch Inquiſitions: So of every Bailiff of a (c) Franchiſe. (c) Df 


| ' Leets and 
Uiews of Frankpledge, erempted out of the Tourn. 2 Inf. 398. 


3. By 1 Edvw. 3. cap. 17. Sheriffs and Bailiffs of Franchiſes, and all 
others that take Indictments in their Tourns or elſewhere, ſhall do it by 
Roll indented, whereof one Part ſhall remain with the Indictors, and 
the other with him that taketh the Inqueſt, ſo that one of the Inqueſt 
may ſhew one Part thereof to the Juſtices when they come to make De- 
hverance. | . 5 


* 


— 


(B) (a) Who ſhall be bound to come «9 ati 


Court all a» 


e the 
ro 11. | *. N 
FRY . . oughttorak 
r, Jf.* Man hath a Leet of all the Kieſtants within the Pze- be Onth of 
cinct of his Mano? which is within an Yundzed, pet theſe ale ebe 
Tenants ſhall be bound to come to the Sheriff's Tourn. te within 


(b) 18 H. 6. 13. ſome Leer, 
and then 


Leet 1. 


2. By (c) the Statute of Marlebridge, made 52 H. 3. cap. to. Arch- (e) By the 
biſhops, Biſhops, Abbots, Priors, Earls, Barons, nor any (d) religious Common 


Men or Women, need not come to the Tourn, unleſs required for ſome — il 


other Cauſe, and (e) ſuch as have Hundreds of their own to be kept, . 


ſnall not be bound to appear at the Tourn, but only in the Bailiwicks habing Cu- 
where (f) they dwell. | ram . 
| rum, were 


not bound to come to Tourns oz Leets; but befoze this Act it was other ways in Caſe of all other 
Ecclefiaſfical Perſons, 3 Tof. 121. (d) Though in proper Senſe this is taken fo2 Regulars 
only, yet the Act extends to Seculars. 2 Inſ. 121. (e) The Wozds of this Part of the La, as 
appears by 2 Inſ. 121. are, Et qui in Hundredis diverſis habeant Tenementa, non habeant neceſſe ad 
vjuſmodi Turnos vepire, niſi in Ballivis ubi fuerunt converſantes. (f) It one hath an Houſe , 
and Family in Two Yundzeds, he muſt do his Suit to that Tourn oz Lect where his Perſon is 
commozant, 2 Inf. 122. —And if a Pan hath an Youſe in T'ws Leets, he ſhall be ſaid co be 


commozant in that where his Bed ſtands. 2 Inf, 122. 


Eeee (C) The 
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they ought to take it at the Leet. Co. Lit. 68. b. 2 Iaſ. 147. Kelw. 141. a. 2 Rol. Rep. 56. (b) Eitz. 
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Court- Leet, 


Rol. Ab | 
bard In Reſpe& of the Thing, 
and Blood: = x GH hing ſhall be enquired dekoze the Sheriff in his T 
2 "* thing ſhall be eng ? e is Toy 
i N but Actions popular, (b) Affrap, Blood ſpilt. (c) ror 


45. '(C)2) The Juriſdiction Fr che Tourn. 


— . hs 
Articles of 10. 


1 E's, (c) Firz Tourn de Vic! r. S. C. Br. Leet 16. S. C. Br. Prem in Court 3 8. 


2. As an Aſſault made upon a Man is not enquirahle there, 
becauſe it is but a To2t to a particular Perlen. of — Tref, 


(a) Fus paſs lies, (4) 4 H. 6. 10. 
Tourn de 


9 iS Vic' S. C. Br. Leet 13. 8. C. Br. Preſentments 7 S.C. 


3 The Stoppage of a Water which is to the Nufance of all 
_— the People of the Country may be enquired of there, ko this is t 
3 fe) Firz Popular. (e) 4 H. 6. 10. 


&c. 1. 
e. 5. . 7. S. C. 


Fol. 7 5 4. So ok a Bzidge over which the People ought to paſs, 
f) 4 H. 6. 10. 
(f) Firz. 
Tours, & LORE 8. C. Br. Preſentments 7. S. c. 


=_ IJ. De map enquire of the Death of a Man befoze him and the 
8 (s) I fuppoſ Cozoner, Statute of Maribridge, (g) cap. 24. 

thi . 

prince.” bu Q. what Statute i is intended. 


=. 6. He hath not Conuſance of t Bzead and Dzink in a Tourn, 
= (b) Fitz. (h) 18 H. 6. 13. b. | 

* 5 | Leer 1. 8 . 

=. 2 Inf. 72. S. C. cited, and ſaid, that this Opinion was only obiter, for Want of the Knowledge of 
(xx Antiquity, for that it is clear that the Bresch of Aſſiſe of Bread and Ale is preſentable Gy: Tourn 
* as a common Nuſance, and there with agrees continual Experience. 2 Inf. 72. 


\ * oQ _—_” A Sa. n —_ FA 
2 as a 2 2 1 88 < c wi a. att a. : N 3 * * , 
B . Po N " 


N a 8 2 


— oth ho; 


ITY 


3 . But vide Statutum Walliæ in Magna Charta, Fol. 6. That the 
— 8 Shuiff map enquire de Affiſa Panis & Cervifiz non obſervata, & de 
1 eam jnftingentibus. 
=” 8. It the Sheriff find in his Tourn that a Man hath en? 
_ croarhed. upon the King's Highwap, he hath Power, to abate it, 
1 29 E. 3. 21. 
_ nt, '9., Tithes of ancient Time determinable in the Tourn. 2 Ioſ. 661. 
10. All Cauſes. Eceleſiallical were anciently determinable in the 
Tourn. 4 Inf. 259, 260, 
11. Its ancient Inſtitution was to hear and determine all Felonies, ex- 
cept the Death of a Man, and common Nuſances. 4 Iuſ. 260. 
12. By the Statute of Magna Charta, wh 17. no Sheriff, Ce. ſhall 
("By By this (1) hold Pleas of the Crown. 


— of hearing and determining Thefts and other Felonies is taken . bue not his Dower 

to take Indiaments thereof. 2 Inf. 32. — And by the 1 Edw. 4. cap. 2. Sheriffs ſhall deliver In 

dictments taken in the Tourn to the Juſtices of Peace at their next Seſſions, in Pain of 3. 

who ſhall pzoceed thereupon as if taken befoze themſelves, and ſhall deliver indented Eftreats 

2 b Fines to the L ook to be levied to his own ys KC. Et vid. Cro. Gar, 275. 1 Jon. 301. 
0b. 190. 


* 


O) In 
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tote ths hs 


GED * * 


' As | | Court. 
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(D) In Reſpect of the Place. 


1 II a Thing be to be done within a Franchiſe, where there is 
a View of Frankpledge, in which Default of not repairing 
a Cauſey oz other Matter, and all other Things within the 


Franchiſe, are pzeſentable: The not repairing the Cauſep, oz 


other Matter, is not p2eſentable in the Tourn of the Sheriff, be- 

cauſe it is out of his Jurisdigion, being in the Franchiſe, 

29 E. 3. 21. 2 b. adjudged. 28 E. 3. gx. b. | | 

2. (a) But if there be a Default in the Lozd of the Franchiſe, () co. Li. 
in not cauſing the Cauſep to be amended, this map be p2eſented 168. b. but 
in the Sheriff's Tourn without any Warrant by Writ, foz that per 4 lo\. 
the Franchiſe was derived 021ginally out of the Tourn. 0 II. 4. 4. An 
(b) 28 E. 3. 95- b. M. 17 Ja. B. R. between (c) Loader and Samuel, fault ia tha 
per totam Curiam, upon Evidence at the Bar. Contra, 29 E. 3. 21. Leet, yet 

no Enquiry in the Tourn, for what is within the Precinct of the Leet is exempt ar 3 
otherwiſe there might be a double Charge; but in ſuch Caſe there may be a Writ dite cted to the She. 
riff to enquire thereof, againſt the Opinion of Fineur in 12 Hen. 7. and that this Wrir is not taken 
away. by 28 Edw. 3. cap. 9. But Q. Et vid. Cro. Jac. 584. (b) Fitz. Bar. 289. S. C. (c) Cro. 


Jac, 551. S. C. & S. P. per Curiam; but to entitle the Tourn, this Default in the Leet ought to be 


ſpecially ſhewed in the Pleadings. 


3. But this map be p2eſented in the Sheriffs Tourn by P2e- 
ſcription, 29 E. 3. 21. without Doubt. OA 


(a) 4 Inf. 
268 


0 (a) (b) Court (c) Baron. «©, 
| (b) This 


I, 1 ** Court-Baron is the Court of the Lozd of the Manoz. n 
Co. 4. Mitton 33. b. j | 


every Manor, 


. f 3 | and it was at 
firſt inſtituted for the Eaſe of the Tenants, for ending Debts and Damages under 40 8. at home, &c. 


4 Inf. 268. Ow, 35. 1 Brownl. 175. 1 Bulſ. 55. —The Style of this Court is Curia Baron, J. 8. 
Manerit ſui pzed'. (che Name of the Manor being in the Margin) tent” tali die cozam A. B Seneſ- 
challo ibivem. 4 Inſ 268. —My Lord Coke ſays, he hath ſeen Courr-Rolls in the Reign of Edw. 1. 
(having the Name of che Manors in the _ ſtyled thus, Aula ibidem tant” tali die, &c. becauſe 
it was holden} in the Hall of the Manor. 4 Inf. 268. (c) 4 Inſ. 46. | | 


2. (d) The (e) Suito2s (f) are Judges, and the (g) Steward (d) 4 EG 
but as a Hegiſter. 6 H. 4. Placito 3. Co. Lit. 58. Co. 4. Mitton 33. b. 248. 8. p 


(e) Though 


Women may be Suitors, yet they are not Judges, but the Men only. 2 Inf. 119. (f) Though 
Plea there is held upon a Write of Right. 6 Co. 11. b. 12..a. 4 Iaſ. 268. (g) And er 
preſcribe to hold a Court-Baron before his Steward, but before Suitors. Cro, Jac. 582. adjudged. 


1 Mod, 173. Cro, EL 792. Noy. 20. Godb. 49. —Bur perhaps may preſcribe to hold 3 Court, be- 
fore his Steward, but not a Court- Baron. Cro. Jac. 282. 1 Leon. 316. 1 Brownl, 27 Noy 20. 


2 Jon. 23. Godb. 68, 69. — A Court-Baron being incident to a Manor of common Right, c t b 
be preſcribed for. Pell 2nd Towers, Cro. El. 792. adjudged. Noy 20. adjudged. i gung 


3. In a Court⸗Baron they cannot hold Plea of Debt 62 Trel⸗ 

als, = A the Debt and Damage amounts to 40 s. Co. Lit. 118. 
ide fo2? this the Statute of (h) Glouceſter, cap. 8. 

4. In a Court-Baron thep cannot hold Plea of Treſpaſs vi & pxpoſirion 
arms, Co. Lit. 118. becauſe this Court cannot impoſe a Fine. here, 2 Inſ. 
. Dide Yengam Magna, tap. 3. ce Juriſdictione Curiæ Baronis, 31, 313. 
Fol. Oo + . 94 1 74 
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2956 Court. 

» ) Foz the 6, By Magna Charta, (h) cap. 24. a Precipe in Capite is not to be grant. 

1 28. ed, whereby any Freeman may loſe his Court. 0 
N „vid. 


22 7. By 52 Hen. 3. cap. 22. (i) no Man ſhall cauſe his Freeholders to 
(i) The ſwear (k) againſt their Will, for that ought not to be done without the 

Ving pow King's (1) Commandment. . | 

= ereby in his 

3 Court-Baron, 1: undzed oꝛ County-Court. 2 Inſ. 143. () Intended between Party and Party, 

| 8 foz to enquire foz the Lozd of all the Articles 11 to the Court-Baron oz Fundzed, they 

| may be ſwozn. 2 Inf. 142. Foz which Articles, vid. Scat. 4 Edw. 1. entitled, Extenta Manerij. 

1 (1) n a Writ of Right-Patent, wherein Plea is held of Freehold, the Court may give an Oath, 

. 2 thy Wit is Mandatum Regis. 2 Inf. 143. | 


— 


. 8. All Pleas in a Court-Baron, of Common Right and by Courſe of 
K. Law, are determinable by Wager of Law; but by Preſcription they 
_ 8 may be determined by Jury. 2 1»ſ. 143. 


_ * th. n 8 * 


(F) What Things it may do. 


1. II a Man recovers in a Court⸗Baron, they have not Power 

to make Execution to the Plaintiff of the Goods of the 

V„ẽQPDiekendant, but they map diſtrain him, and retain the Diſtreſs 

(a) or cue till Satisfaction. (a) 4 H: 6. 17. b. (b) 22 Aſſ. 72. 
aron 6.5. C. 

but a Quere made, for tis uſual for Suitors aſſigned by the Steward to tax the Sums, and then to 

| award a Levari Fatias. Quere if by Cuſtom or by Common Law. -- By 1 Brownl. 8x. upon a 

> Levari out of a Court- Baron, Goods cannot be ſold without a Cuſtom to ſel}, &c. Et vid. Noy 17. 20, 
- (b) Fitz. Execution 110. S. C. Br. Execution 80. S. C. 3 
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_ 2. Upon a Kecovery of Damages in a Court of ancient De- 
= meine, upon a Wzit of Right, if Execution be granted, the 

Bailiff of the Court map take and ſell the Cattle of the Defcn- 
(e) Br. Exe- dant. (c) 7 H. 4. 27. 


cution 26. 


S. C. 1 Rol. Abr. 887. PI, 1. S. C. 


=. 3. P. 6E. 1. B. R. Not. 8. per Judicium Curiæ, Curia Baronis 
—< non habet Poteſtateni placitandi de aliqua Tranſgreffione in Parco vel 
= in Chacea de feris Beſtiis, niſi quis inveniatur cum manu opere. 
4 Dill. 7E. 1. B. Hot. 13. Jucatores dicunt, quod Alicia, quz fuit 
1 Uxor Adz, poſt Mortem Adz, Finem fecit cum T. W. de quo pred' Ada 
i Fol. 544+ tenet ſua * Tenementa, per 22 5. pro Dote ſua habenda, & poſtea, quia 
—=x — V pred Alicia dixiſſet, quod predict T. W. injuſte predict Pecuniam ab ea 
= extorſit, amerciavit ipſam in Curia ſua, primo ad dimidiam Marcam, 
& poſtmodum ad 10 s. pro Defamatione illa ; upon which Verdio, 
| Flor beg is given : Et quia predi&' T. W. non potuit nec debuit de 
1 Jure in Curia ſua de aliqua Defamatione placitare, nec aliquem pro ea 
1 .. amerciare, conſideratum eſt, quod predicta Alicia recuperet Pecuniam 
= .. | predict' {ic extortam verſus predict T. W. & T. W. in Miſericordia. 
| 
| 
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5. If in a Court-Baron the Defendant appears upon the Difſtrel;, 
yet the Goods diſtrained are not forfeited, nor can be ſold by the Bai- 
liff, for the Diſtreſs is but in Nature of a Pledge : And though by the 
1 DER Courſe of the Common Law, where a Man is attached by his Goods, 

—— Paocels in and appears not, they are forfeited, yet in a Court-Baron (d) no At- 
=— a Court- tachment lies, but a Diſtreſs infinite only. Mich. 8 Fac. between 


Pn = Ml Do wa == „ 


= Baron is (e) Gomerſal and Medgate, Yelv. 194. adjudged, where ſuch Sale was 
= Summons, made by the Bailiff of the Kings Manor. | 
_. 1 A | | | | * 
and Diſtrels infinite. 2 Rol. Rep. 403. Et vid. 1 Bulſ 53. (e) Cro. Jac. 255. 8. C. adjuda td. 

1 Bull. 52, 53. S. C. adjudged per totem Curiam, contra Williams. 0 J 
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Court. | | 2.97 


00 @) The (b) (©) Hundred Court. . 


1 b) Thi 
Juriſdiction, * * 
the Subjec 
. 1 an Yundzed Court they map (wear Twelve Frtemen to King ede 
pꝛelent a Thing. 39 E. 3. 35. b. , 2 derived 
rom the 


county- Court, and hath the ſame Juriſdiction. 2 Inſ. 71, 4 Inf. 267. Uide County. C 
(0 Tide Title Pundzed, 2 Rol. Abf. 73. R. . unty- Court poſt, 


2. Ji an Yundzed Court they cannot hold Plea of Debt 02 
WW Fcrcſpals where the Debt oz Damages amount to 40 s. Co. Lit. 
= 2116. | 


3- In an Hundzed Court thep cannot hold Plea of a Treſpaſs 
vi & armis. Co. Lit. 118. 
4. By Uſage a Man map be amerced fo2 not bzinging a Po2- 
poiſe 02 other Nopal Fiſh that he finds in the Parlch to the Ma⸗ 
no2 of the Hund zed, where he ſhould have 12 d. fo2 his Labour, 
though rhe Zo2d of the Hundzed hath a Pꝛopertp in the Thing 
fo which the Amercement is. 39 E. z. 35. b 2 
5. An Execution may be in the Hundred Court by Levari Facias. 
Trin. 24 & 25 Car. 2. between (d) Doe and Parmiter, 2 Levin. 8 1. per (4) 2 Reb. 
curiam; and laid, where the Books ſpeak of a Diſtringas, they muſt be 115, 126. 
intended of a Levari, for a Diſtreſs infinite would be endleſs in an S. C. 
Execution- 


mmm 2 


(H) (a) (b) ( Pipowders. {98m 


1. Po every (d) Fair a Court of Pipowders (e) belongs of Ws ere, 
Right. 17 Ed. 4. cap. 2. . 

| | ' . 2. Bull. 23. 
for there are no Suitors, (c) Curia Pedis Pulveriſati, becauſe for Contracts and Injuries * 
concerning the Fair or Market, Juſtice ſhall be done as ſpeedily as the Duſt can fall from the Foot. 
4 Inf. 272. Cro. El. 530. 2 Bulf. 22. No Action lies in this Court but for an Injury complained on, 
heard and determined the ſame Market · day, the Proceedings being de hoza in hozam, and within the 
Precin& of the Market. 2 Inf. 272. — This Court continues during the Time of the Fair, and no 
longer, 2 Bulſ. 23. per Williams Juſtice. —By Kelw. gg. a, b. it may be adjourned from Market 
to Market. —The Continuance may be entered by an idem dies, &c, Moor 459. Pl. 637. (d) It 
may alſo belong to a Market. Cro. El. 773. per Curiam. —By 4 Inf. 272. it is incident to a Market 
as well as a Fair, ſo Kelw. 99. a. (e) Tis an Incident inſeparable, 1 Brownl. 175, 1 Bulſ. 55. 


2. Mirroir de Juſtices, Fol. 3. cap. 1. ſe&. 3. That from Day to 

Dap the Kight of Strangers Plaintiffs in Fairs and. Markets 

be haſtened, (f) ag of Duſt, acco2ding to the Law of Merchants. (f) In the 
3. 17 Ed. 4. cap. 2. reciting, That divers Perſons coming to Fairs, Original tis 
be grievouſly vexed and troubled in the Court of Pipowders by Lome de 
feigned Actions, and alſo by Actions of Debts, Treſpaſſes, Feats, and Vcudeons. 
Contracts, made and committed out of the Time of the ſaid Fair, or 

the Juriſdiction of the ſame, contrary to Equity and good Conſcience, 

Kc. be it enagned, That no Miniſter of any ſuch Court of Pi⸗ 

powders ſhall hold anp Plea, (g) without (h) Oath made by (g) Thovgh 
Plaintiff oz his Attoꝛnep, that the Contract oz other Featgicon- ſuch Oath 


tained in the Declaration was made within the Fair, and with- 3 2 
| E 1 e 
Defendant will inſiſt upon it, yet it ſhall not be made Part of the Record. 4 Inf. 272. (h) Yet this 


_ociudes not the Defendant. 4 Inf. 272. —But notwithſtanding he may plead to the Jutiſdictibn of 
© Court. 2 Bull. 22. by the expreſs Words of the Statute, vide, | 


Ffff a in 
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298 os” Court. 
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in the Time of the Fair, and within the Jurisdiction and Bound z 
(i) By this of the ſaid Fair, (i) 1 R. 3. cap 6. | 
Ac, the Sta- | . 

tute of 17 Edw. 4. is made perpetual, 


Mon 
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(Y What Action lies there, and for what. 


1. E one llanders another who trades in the Market, in ann 

Thing which concerns his Trade, the Acion lics in the 

Court of Pipowders; but the Mozds ought to be ſpoke in the 

Market, and not befoze : But if the TUozds do not concern any 

Thing touching the Market, the Court hath not Jurisdiction, 

(„) Vowel Co. 10. (a) Hall. (b) Jones 73. 
an 


, 
Cro. Eliz. 773. S. C. adjudged. Moor 623. Pl. 854. S. C. adjudged. Moor 831. S. C. cited. 4 Inf. 
1 8. C. cited. (b) The Word and is wanting here as ;n th Original. | 4 


(c) 4 Ioſ. 2. (c) No Action lies upon a Contract made at a Fair befoze. 
272-S.P, D. 3. M. 133, 80. adjudged. 
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WO Of what. Things and Actions it 
may hold Plea. 


I; V Ide Mirroir de Juſtices 16. B. cap. 1. ſect. 15. of what Actions 
2. A Court gf Pipowders belonging to a Fair cannot hold 
Plea of Obligations, fo2 this is o2dained fo; Things ariſing in 
the Fair, Mich, 10 Ja.c B. R. between (a) Goodſon and Duffield, 
(a) . 6 per Curiam. | 
. 1116. | 
3 C. K. 8. F. per Curiam, Cro. Jac. 313. $.C. & S. P. per Curiam, z Bulf 21, 22. &. S. C. & K. f 
per Curiam. : 


| 3- There map be a Court of Pipowders bp Pzeſcription 
(>) By Pre- (b) without a Fair oz Market, that map hold Plea of Obliga- 
ſcription, tions by Pieſcription. Mich. 10 Jac, B. R. between (c) Goodſon 


MM 62 . 1 , 
Moy Garg and Duffield, reſolved per Curiam 


Curiam. Cro. El. 256. per Curiam. (e) Moor 830. Pl. 1116. S. C. & S. P. reſolved per Curiam. 
Cro. Jac. 313. S. C. & S. P. reſolved per Curiam. 2 Bulſ. 21, 22. & c. S. C. & S. P. reſolved pit 
Curiam. 2 | | 


4. The Contract or Cauſe of Action muſt be irf the ſame Fair oc 
Market, and not in a former. 4 Inf. 272. 


(a) This 5. It muſt be for a Matter concerning (d) the ſame Fair or Market. 
Cat's 4 Inf. 272. e | 

Matters ariſing within the Parket, and by Dccaffon of the Market, as Batteries and Diffur- 
bances happening there, Cro. El. 774. 2 Bulſ. 24. Cro. Car. 46. Hob. 12. 


6. It muſt be for a Matter done or ariſing within the ſame Fair ot 
Market, 4 I. 272. 6 


(L) Courts 


a— 


(a) By the 
Stile of the 


(L) (a) Courts of Boroughs, and other ought 10 0p- 
(b) inferior Courts. Authoricy i 


is held. 


0 Of what (c) Things (d) they may hold Plea, and try by . 


ury there. which for 
J * ' this vid, and 


F an Obligation be made out of the Jurisdicion of the these“ 


Court, though the Action brought upon it is tranſitozp as (b) The 
to other Courts, as the Courts at Weſtminſter, that have a gene- Courts of 
ral Jurisviction, pet ſuch infcrio2 Courts have not anp Jurif- p, covoty- 
diction of anp Thing that ariſes out of the Jurisdicion, and |/100.*"* 
therefoze they have not Power to hold Plea thereof. Paſch. mong the 
1 Car. B. R. between (e) Richardſon and Bernard, adjudged per Superior 
Curiam, in an Action brought by him that recovered upon ſuch Courts. 
Obligation in an inferio2 Court, fo2 an Eſcape of him that was * T4- 
taken in Execution, upon the Judgment againſt the Officer that 51. 
ſuffered him to eſcape ; and adjudged, That this was coram non (*) Uide 
Judice, and meerlp void; and that the Officer ſhall take Advan- Title Erroz, 
tage thereof, and Judgment given againſt him that bzought the in toto. 
Acion fo2 the Eſcape after a Verdig koz him. Intratur, Trin. (87 Nog 
14 Car. B. R. Rot. 1590. fo; there it appears by the Declaration, tended to be 
that the Obligation was made at a Place in the Bodp of the within the 
Countp out of their Jurisdiction. ; | neger 8 
Ot an Iinterio 

Court, but what is expreſly alledged to be fo. 1 Saund. 74. 1 Sid. 331. —But whether Mull Bridge 
ſhould be intended within the Juriſdiction of the Court of Hull, vid. Bernard and Bernard, 1 Lev. 
289. 1 Vent. 72. dubitatur. Et vid. Styl. 200. 1 Lev. 154. (d]: Where in Debt againſt an Heir, if he 
pleads riens per Diſcent, the Plaintiff muſt reply Aſſets within the Juriſdiction. 1 Rol. Abr. 494. Pl. . 
—$o if Payment at the Day is pleaded to a Bond, it muſt be alledged to be within the Juriſdiction. 
Styl. 2. (e) 1 Rol. Abr. 809. Pl. 3. S. C. which vid. and the Notes there. March 8. ſeems to be S. C. 


2. In an Action upon the Caſe in an inferio2 Court, if the 
Plaintiff declares, That at a Place within the Jurigsdiction of 
the Court the Defendant aſſumed, That in Conſideration that 
ſuch a Ship ſhould go from Yarmouth, which was out of the Ju⸗ 
risdiction, to Amſterdam, he would give to the Plaintiff 5 l. and 
avers, That the Ship went from Yarmouth to Amſterdam, and 
thereupon the Defendant pleads Not guilty: This is not triable 
in this inkerioꝛ Court, becauſe thep cannot enquire of thoſe Things 
which are out of their Jurisdicion, and without it the Action 
does not lie, though the Agreement was within the Jurtisdiction. 
Paſch. 15 Car. B. R. (f) between Brian and Langhorne, adjudged (f) March 
in a Writ of Erroz upon ſuch a Judgment in Newcaſtle, and the ſtems eo 3 
Judgment reverſed koz this Erroz. Intratur, 15 Car. Rot. 465. be S. C. and 


a Diverſi 
taken between Courts that have a general Juriſdiction and thoſe which have à particular] utifdiclon 


only. Vid. Cro. Car. 571. 


3. In an Action upon the Caſe in Windſor Court, upon a Pꝛzo⸗ 
miſe, if the Plaintiff declares, That at Windſor afozeſaid, within 
the Jurisdiction of the Court, in Conſideration that the Plaintiff 
aſſumed to dzaw with Four Hozles 1500 Tiles from any Houſe in 
Hedley in Comicatu Bucks, to the Top of Hedley Hill ibidem, the 
Defendant aſſumed to pay 5 J. Though the Defendant pleads 
non aſſumpſit, pet the Court cannot pꝛoceed to try it upon this 
Declaration, fo; that it appears in the Declaration, that Hedley 

ul and the Houſe a quo, &c. are in Comitacu Bucks, of which the 

ury cannot take Conuſance; and ik they p2oceed to try it, the 
Jurp ought to enquire of it koz Damages. Paſch. 15 Car. B. R. 
7 between 


Court. .. 200” 


Hat pm . 
pt os. Lt. 
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Court. 
FRAAL) bitween * (8) Ive and Stone adjudged, and the Firſt Judgment 
Fol. 546. reverſed; Intratur, Hill. 14 Car. Rot. 444. be 

(5) Cro. & 4. Jn an Action upon the Caſe in the Court of Bath in Comitatu 
©71. 8.0, Somerler, if the, Plaintiff declares, Chat he was a Taplo;, and 
cited and that he uſcd the laid Art fo2 ſeveral Perſons inhabiting ram inſ;4 
agreed, Civitatem pred', quam alibi infra Regnum Angliz, and the Deftcy- 
dant, to ſcandalize him in his ſaid Art, laid chele UWozdbs of him: 

Thou haſt ſtole as much Cloth out of my Suit and Cloak which thoy 

mad'ſt for me, as did make thy Wife a Waſtcoar, by which he loſt his 

ſaid Cuſtomers : Though the. Defcndant pleads Not guilty, pet 

the Court cannot p2occed ro trp it upon this Declaration; ko: 

that the Jurp upon the Trpal ought to give Damages foz the 

Loſs of Cuſtomers 6ut of the Jurisdicion of the Court. Mich, 

(h) Jreland 15 Car. B. R. between (h) Stowel and Ireland, per Curiam, in a 
and Block. W2it ok Erro2 upon a Judgment in Bath, and it wag reverſed 
well, Cro. aecozdingly, but after Pap was given over to the next Term. 
25 1* 4. Intratur, Trin. 15 Car. Rot. 1587. and after, Hill. 15 Car. the Judg⸗ 
wo 2 ment was affirmed, (i) becauſe it wag fo alledged onlp fo Da⸗ 

50. . mages. ' 


i) But in an 

W for calling the Plaintiff Whore, by which ſhe loſt her Marriage, the Loſs of the Marriage 
muſt be laid within the Juriſdiction, becauſe the Words are not actionable without ſpecial Damage 
Litlebury and Wright, 1 Sid. 85, 95. adjudged. Raym. 63. adjudged. 1 Levin. 69. adjudged, 
And vid, Coꝛbin and Merſon, 1 Sid. 342. 1 Levin. 153. 1 Keb. 798, 837. Et vid. March 48. 


5. In an Action upon the Caſe in the Mapoz s Court of Oxon, 
ik the Plaintiff declares, That in Conſideration the Plaintiff 
would bup, oz p2ocure to be bought, Mines in London, and 
would convey them to Oxford to the Defendant, to be (old by him, 
the Defendant aſſumed at Oxford to pap the Plaintiff the Mo⸗ 
nep laid out bp him fo2 the Wines and Carriage of them, and 
the Moiety of the clear P2ofits ariſing by Sale thereof; and 
the Defendant pleads non aſſumpſit to this: In this Caſe the 
Court of Oxford cannot try it, becauſe thep cannot enquire of the 
nie Perfo2mance of the Conſideration foz Damages which is perfo:- 
$52, like med out of their Jurisdiaton, ſcilicer, the buping. of Wines in 
Point p- London, and the (k) Carriage of them to Oxford from London. 
pears, and Paſch. 1649. between Turner and Tyler, adjudged in a Writ of 
8 Erroz upon ſuch Judgment in Oxford, after Verdict fo2 the 
Et vid. Styl. Plaintiff after non aſſumpſit pleaded, and the Judgment reverſed 
191, 313. Accozdinglp, Intratur, Mich. 24 Car. B. R. Rot. 210. 
6. Jn an Action upon the Caſe in the Court of Launceſton in 
Cornubia, if the Plaintiff declares, That whereas he wag an 
Attoznep of the Yund2ed-Court of Stratton in Cornubia, the De- 
kendant, having Communication with J. of the ſaid Office of the 
Plaintiff, ſaid theſe ſcandalous Wozds of him within the Juril⸗ 
diction of the laid Court of Launceſton, Thou art a Cheater, &c: 
After Yerdict fo2 the Plaintiff, and Damages given, and Judg- 
ment, this is Erro?, fo2 that the Jury could not enquire whether 
the Plaintiff was. Attoznep of the Yundzed-Court, this being 
out ok their Jurisdiction, and this being the p2incipal Cauſe of 
the Action and Damages. Paſch. 1651. between Facie and Hed- 
don, adjudged per Curiam, and the Judgment given in Laun- 
ceſton reverſed accozdingly, "I | 
7. Ik aninfcrio2 Court hath Jurisdicion to hold Plea of any 
Sum under 40 l. in an Acton upon the Caſe upon a P2omiſe, in 
which the Defendant aſſumed to yerfozn an Award made by 
J. S. o otherways to pap to the Plaintiff 401. This Action docs 
not lie in this infcrio2 Court, though the Plaintiff acknotuledges 
(i) This is Himſelf fatisficd (1) to dzaw it within the Jurisdiction of the 


prinred c- Court, becauſe it conſiſts in Damages to be aſſeſſed by the Jury, 
cording to 
the Origins), but the Words cf Part ſeem to be wanting. 


and 


a. 301 


r 


th erekoze befoze the Damages are made certain by Aſſeſſment of 
the Jurp, the Plainriff cannot acknowledge Satis faction of any 


A 17. 
9. If in the 97 ago Court the Plaintiff declares, That in Conſide- Pl. 1 8 C. 
ration the Plaintiff, at the Requeſt of the Defegdant, had taken Pains 

to procure him a Leaſe of an Hoyſe in Holborn, the Defendant apud S. 

infra Fur, ce. promiſed to pay him 10 l. &. This is not ſufficient to in- 

title the Court to a Juriſdiction, inaſmuch as it does not appear that 

Holborn, where the Houſe ſtands, is within the Juriſdiction; and the Jury 

are not only to try the Promiſe, (o) but the Conſideration alſo. Mich. (o) Judg- 
13 Car. 2. between (p) Ramſy and Atkinſon, 1 Levin. yo. the Judgment ment upon 
in the Marſbalſea for Want thereof revetſed. an Aſſump- 


fie, in Lon⸗ 
ſideration the Plaintiff would ſollicit a Cauſe in Chancery, &c. 1 Vent. 28. reverſed foz Want of 
Jurisdiction, Ec vid, Bernard and Bernard, 1 Levin. 289. 1 Vent. 72. (p) 1 Sid. 65. S. C. ad- 


judged, | 


10. (q) In an Indebitatus Aſumpſit for Money for a Cow ſold, it muſt 
appear that the Sale was within the Juriſdiction; for the being indebted (a) Whi 
there, does not neceſſarily imply that the Sale was there, for he that is fd * 


1 « head and 
indebted in one Place is fo in every Place. Mich. 14 Car. 1. Sid. $7. E's p. 
between Godfry and Sanders adjudged. Raye 75. 
. y Adu ed. 
- r Levin. adjudged. Hanflap and Cater S. P. 1 Vent. 243. adjudged. 2 Lev. 87 —.— fo2 


Want thereof reverſed, becauſe of the Multitude of Pzecedents; though per Hale and Wylde it 
would other ways have been well enough. 1 Jon. 230. S. P. adjudged. Et vid. 2 Mod, 141. 1 Saund. 


74. 1 Sid. 331. 1 Vent. 72, 240. 1 Levin. 105, 137, 208. Healy and Ward, 1 Vent. 2. 1 Mod. 32. 


- Otherwa 
r Sid. 331. 


in the Courts of the County⸗Palatines. Peacock and Bell, 1 Saund. 74. adjudged, 
vid. 1 Lev. 208. 57 N 


N | | 

tt. In Debt for Rent upon a Leaſe made infra Fur of an inferior 
Court, it muſt-appear alſo that the Lands lie within the Juriſdiction ; 
(r) for if Part of the Cauſe ariſes within the inferior Juriſdiction, and (% But it 
Part without, the inferior Court ought not to hold Plea. Trin. 15 Car. 2. in the Court 
between (s) Drake and Beare, I Lev. 104. for Want thereof the Judg- of UH. the 


ment reverſed. Plaintiff de- 


he lent his Wozte at H. foz the Defendant to ride to B. and that the Defendant alſumed at H. to 


e- deliver him, this is well enough, fo2 it is not the Riding but the Re⸗den very which is the Cauſe 
of the tion. 1 Sid. 151. cited. 1 Sid. 180. cited, becauſe founded upon the Loan, and the 
2 the Delivery, 1 Vent. 72. S. C. cited. (3) 1 Sid. 15 1. S. C. adjudged. 1 Vent. 2. S. C. 


Gggg 00) Cous 
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1 1 5 
(9) 4a (M) (a) Court (b) of Stannaties.. 
16 Car. 1. | | 


cap. 15. 1. (c) 33 E. 1. Rot. Cartarum, miemb2ana 8. parte 40, 41. pro 
(8): The Ju- Stannatoribus noſtris in Comitatibus Devoniæ & Cornubiz, grant to 
riſdition of them, &c. of their Pzivileges, &c. (d) tout un Forſque del lieus 
aud by 5 gel Priſon, ſcilicet, YOſtwithiel pur Cornwal, & Lidford pur Devon, 
vecial Laws, & del Coinage, ſcilicet, l'Oſtwithiel, Bodmyn, Liskerret, Truro, & 
Cuſtom, and Helſton, in Cornubia. 


Preſcripti | | | ? | | 
Time cat of Mind, 4 Inf. 229. 16 Car. r. cap. 15. For the Stile thereof, bid. 12 Co. 11. 4 Inf 


| 229, (4d) For ancient Charters, Records, and Acts of Parliament concerning the Stannaries, and 
for an Expoſition of this Charter of Edw. 1. by Authority of Parliament in 5o Edw. 3. VID. 4 Inf. 
23a, 233. &c. 12 Co. 10,11. (d) The Reſidue of this Placitum is printed according to the Ori. 
ginal, which I muſt confeſs I know not how to render in Engliſh, 


2. 33 E. 1. Libꝛo Parliamentozum x05. ad Petitionem Stannatorum 
Cornubiz, conceditur ChartaLibertatum, juxta Formam Confirmationis 
Regis Henrici, per ſe non conjunctim cum Stannatoribus Devoniz, &c. 

3. 1 E. 2. Kotulo Patentium, prima parte, membzana 13. Con- 
ceſſio Minerariis Regis in Minera Regis in Comitatu Devoniæ commo- 
rantibus, quod ipſi a die Confectionis Preſentium, per quadriennium 
proximo ſ:quens completum, liberi ſint & quieti in Civitatibus, Burgis, 
Vitis, Mercatis & aliis locis quibuſcunque in Comitatu Devoniz predict, 

& aliis Comitatibus Vicinis, de Theoloneo, & omnibus aliis Conſuetu- 
dinibus preſtandis, de quibuſcunque Neceſſariis pro Victu & Veſtitu eorum 
Minerariorum ibidem emendis, & quod de Tranſgreſſionibus, Occaſio- 
nibus perſonalibus, ſeu Placitis aliquibus, alicubi in Curiis Comitum, Ba- 
ronum, vel aliorum Dominorum quorumcunque, toto Tempore predido, 
non placitent, nec placitentur, contra Vo untatem ſuam, niſi coram 
Cuſtodibus noſtris Miners predictæ, & Vicecomite noſtro ejuſdem Co- 
mitatus, qui pro Tempore fuerint. Vobis omnibus & ſingulis firmiter in- 
hibentes, ne Minerarios noſtros predictos contra hanc Conceſſionem 
noſtram moleſtetis in aliquo ſeu gravetis, quo minus ipfi quietanciis & 
Libertatibus predictis uti poſſunt, juxta Formam Conceſſionis ejuſdem. 

4. 4 H. 8. cap. 8. Richard Strode impziſoned in Lidford till he 
was delivered by a Writ of P2ivilege out of the King's Exche- 
quer at Weſtminſter, foz that he was one of the Collecto2s in the 
rt fo: the Firſt of the Two Fifteenths granted in this 

artiamenrt.  *' HE 2829") . 

7. 23 H. 8. cap. 8. It any Perſon ſhall be ſued, accuſed, indicted, 
imp2iſoned, amerced, condemned, oz otherwaps vered oz troubled 
in his Perſon, Lands, Tpn-wo:ks, Goods oz Chattels, by any 

ok the Miniſters o2 Dfficers of the King's Courts of Stannary, &c. 
6. Hill. -35 E. 1. B. R. Rot. Walter Wallings, Stannatoz, was in- 
dicted at Exeter befoze the Juſtices Itinerant for Killing Walter Wal- 

lings, the Son of his Bother, in Decena de Holme, qnd after it is 

there ſaid, quod Locus in quo interfectus fuit, fuit infra Libertatem 
Stannariz, and after the Defendant rendzed himſelf to the Sheriff 

of the Countp of Devon; and after Thomas de Swineſey, Cuſtos 

Stannariz, came to the Sheriff, and required him to deliver the 

ſaid Defendant to him, upon which the Sheriff delivered him to 

the ſaid Thomas, by Which the Defendant was ductus ad Gaolam 

de Lidford, in Libertate ejuſdem Stannariæ; and after it is ſaid, 

quod Defendens adhuc eſt in Lidford, infra Libertatem predictæ Stan- 
varie; and after it is demanded of the Sheriff, wherefo2e he de⸗ 

* Fol. 548. livered the Defendant to the ſaid Cuſtos of the Stannary ? who 
dad that he demanded him bp Fozce of the ſaid Charter, 33 E. 1. 

upon which thep were adjourned to Weſtminſter coram Rege, and 
Oap given to the ſaid Cuſtos and to the Defendant to an{wer "5 
3 ut 


g 63 „6 P 
5 , " 4% 


put the Cuſtos did not come, but excuſed himſclf by. Sickneſs, 
and fo: the Damage that might ariſe. in the Stannaries by his 
Abſence; bur the Defendant. appeared there, and pleaded Not 
guilty, and was found nat guilty, | es | | 
7. 2 Ed. z. Rotulo Patentium Parte 1. Membrana 27. Numero 130. 
upon the Hupplication of the Tinners, the King granted, That 
no Tin ſhall be weighed at Taviſtock, eo quod multum diſtat a Mari, 


and ſo with great Charge tranſpoztcd after (e) Coinage and (e) Lis 
Weighing, and fo2 this Gztevance it ſhould hereafter be weighed Original tis 
at Aſhburton, Chagford, and Plympton, and not at Taviſtock. Apud Coignage and 


Weſtmonaſterium in Scaccario, among the Eiers de Cornubia, 5 Ed. 2. 
Rot. 6, apud Launceſton, William B and G. T. are ſued by Wꝛit of 
Conſpiracy by J. T. fo2 appealing him of a Hobberp, 3 Ed. 2. 
&c, upon which comes P. W. and ſhews the Letters⸗Patents of 
33 E. 1. which are entered in hæc Verba, and thercupon P. W. dc- 
mands Conuſance of this Plea, fo2 that the Defendants ſunc 
Stannatores, to which the Plaintiff J T. ſaid, quod predicti Stanna- 
tores Curiam ſuam habere non debent, quia dicit, quod iſta Sequela 
jam per 5 Dies verſus predictos Defendentes & alios continuara eſt, 
abſque hoc quod pred” P. W. vel aliquis alius eorum Ballivus, Curiam 
ſuam inde petiifler, vel Cartam predictam oſtendiſſet. Dicit etiam, quod 
cum contineatur in dicta Charta, quod predicti Stannatores operantes 
in Dominicis Regis, dum operantur in eiſdem Stannariis, liberi eſſe de- 
beant, & quieti de omnibus Placitis & Querelis Curias Regis tangen- 
tibus Et cum predictus P. W. aſſerit predictos Stannatores coram nullo 
Juſticiario Regis, vel Miniſtro, niſi coram eorum Cuſtode, non debere 
reſpondere, predicti Defendentes non ſunt operantes in Dominicis Regis, 
nec alibi operantes ; & hoc offert verificare, prout, &c. profert etiam 
quandam Commiſſionem & quoddam Breve Regis, per quod quidem 
Breve idem Rex predictis Willielmo B. & allis mandavit, quod Thomam 
de la Hyde Cuſtodem Stannariæ Regis predict' in Socium admittant 
ipſo Thoma tunc ibidem preſente, & predictam Commiſſionem admit- 
tente; and the Defendants being demanded whether thep will 
anſwer, ſay, That not till it be determined whether thep ſhall 
have their Court; and the Plaintiff demands Judgment, as in- 
defenſum, upon which Day is given over ad audiendum Judicium, 
but nothing done in the Koll. | 


Waying. 


8. The Court of Trematon in Cornubia is not ann Stannary- | 


Court, fo? the Stile of the Court is, Manerium de Trematon Cu- 


ria Domini Regis ibidem tenta coram J. S. &c. and a Wzit of Erro? 


lies in B R. upon a Judgment there, and they map hold Plea 
there of Kepleving. Co. Book of Entries, Fol. 293. between Walter 
Skelton and John Starkey and Nicholas Axford, 15 El. Rot. 78. | 
9. Ak a Suit be in the Dutchp-Court of Calſtock in Cornubia, 
touching a Copphold, and after a Yerdict, M92. Coryton, the 
Dice-warden, grants a Mandate to the Steward of lor Court 
not to give Judgment, fo2 that the Defendant had petitioned 


him in Point of Equity, and a P2ohibition is granted, upon a 


Surmiſe that the Yice-warden hath nothing to do as Vice-war- 


den in the Dutchp-Courts ; but there hath: been a Uſage there to 


appeal to the Lozd Warden, as Chief Steward of the Dutchp, - 


fo! Matters of Equity, and gz. Coryton was only Vite⸗warden 
ok the Stannaries by his Patent, and not Deputp⸗ Steward of 
the Dutehy. Tr. 10 Car. B. R. between 5 
a Prohibition granted, upon the Motion ok Maſter Atto2nep- 
General. Mich. 10 Car. B. R. between (f) Adams and Hunn, per 
Curiam, a Prohibition granted. FS 


S. C. a Rol. Abr. 314. D. 2. $. C. which bid. with ch 


o. No 


(f) Cro. 
Car. 333+ 
ſeems to be 

e Notes there. 


2 


— 2 


(g) Foz any 10. No Writ of Error lies upon (g) any Judgment in theſe Cour; 
Watters but the Party grieved muſt be relieved by Appeal in ſeveral Degrees. 


(Ong 05 Firſt to the Steward of the Stannary-Courr where the Matter lies; th... 
= 21 Other to the Under- Warden of the Stannaries, and from him to the Logg. 


ways upon Warden of the Stannaries; and for Want of Juſtice there, to tte 

a Judgment Prince's Privy- Council. 4 I. 230. | 

_ Tollet a1 Matters, 3 Bulſ. 18 Coke Chief Juſtice faid to have been ſo reſolved} 

upon couater a + 3 Bull. 183. per Coke ice, | | pen 

X Convent 20 all the Judges, as is to be ſeen recozded in Chancery in the Petit⸗Bag Dffic;, 
W. 8. 1 Sid. 233. 


Court. 


as 
—_ nn... 
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11. Blowers, and all other Labourers and Workers, (without Fraud ot 

Covin) in and about the Stannaties in Cormyal and Devon, have the 

(b) 2 Rol. (h) Privilege of che Stannaries ducing the Time they work there, 
Rep. 44, 45. 4 Inſ. 231. reſolved by all the Judges. | 

1. All Matters concerning the Stannaries, or depending thereupon, 

(i) But vid. are to be heard and determined (i) according to the Cuſtom cf 

o_ Car. the ſame, Time out of Mind uſed. 4 Is. 231. refolved by all the 

udges. 

: 4 Tranſitory Actions between Tinner and Tinner, or Worker and 

Worker, tho' not concerning the Stannaries, nor ariſing therein, if the 

Defendant be found within the Stannaries, may be brought in theſs 

Courts, or at Common Law. 4 Il. 231, reſolved by all the Judges. 

- 14. But if one Parry only be a Tinner or Worker, fuch tranſitory 

ARions which concern not the Stannaries, nor ariſe therein, cannot he 

brought there. 4 I». 231. reſolved by all the Judges: And in ſuch 

Caſe the Defendant, by the Cuſtom and Uſage of that Court, may 

(k) 2 Rol. Plead to the Juriſdiction, and (x) ought not to be arreſted eundo to 

Rop. 379: i {wear it, or redeundo. | 
n | 
was (aid by the Chief Jullice, that aner the Dath taken, they will oz 3 9. enter the Pin 


15. There ought to be no Demurrer in thoſe Courts for Want « 
es boy for the Matter of Subſtance only. 4 I». 231. reſolved by a 
the Judges. | lr 

16. They have no Juriſdiction of any local Action ariſing out of th: 
Stannaries : And Matters of Life, Member, and Plea of Land, are er- 

rely excepted out of their Charters. 4 In/. 23 1. reſolved by all th: 
udges. h | 


* al P_Y 8 * 


* te * 1 
— 


(a) This (a) Common Pleas. 
Court was n | | 
not creatcd £32 r : . 
by oz foon 1. Q the Statute of Mayne Charta, cap. 11. Communia Placita non (b) t 
2 the 5 quantur (c) Curiam naſtram, ſed teneantur in (d) aliquo certo Loco. 
akin | | | 
agna 3 foz at that Time there were Juſticiarii de Banco, &c, Co. Lit. 51. b. 2 Iaſ. 22, 2; 
i fo2 the Antiquity of this Court, vid. the Pzefaces to the 8 & 9 Rep. and 8 Co. 145. (b) F 
in thoſe Days the King's-Benck followed the King ubicunque in Anglis. 1 Inf. 71. b. 2 Inf. 55+ 
4 Ioſ. 71, 72. . (ec) Betoze:this Act, Common Pleas might have been held in B. R. and all 0! 
ginal Writs were returnable there. 2 Inf. 21. (d) And therefoze all-Dzits returnable in ths 
Court, are coram Juſticiariis noſtris apud Weſtmon', oz other certain Place, 1 Inf. 74. 2 Inſ. 24 
But wGwizits returnable in the King's-Bench are 'coram nobis ubicunque fuerimus in Angli: 
1 Iof. 77. 2 Inf. 22, 166, 554. —But coram nobis apud W. is well enough, the King's - Bench bi⸗ 
ing there, 1 Lev. 108. 1 Sid. 80, 81. 1 Mod. 81. | 


2. By 2 Edvw. 3. cap. 11. The Juſtices beſore the Common Bench be 


removed, ſhall be warned by a Time, that they may adjourn the Pat 
ties, ſo that they loſe not their Proceſs. {2 


3 Star⸗ 


"== 


% . 
« 
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&c. 
1. His Court in ancient Time ſate but rarely, for that enormous 6) Il oy 
and exorbitant Cauſes which this Court dealt with only in Pꝛocets of 
thoſe Days rarely fell out. 4 Inf, 61. this Court 


BE 13 1 85 dere under 
Gzeat Seal. 4 Ia. 63. —Subpena, Attachment, Pzoceſs of Rebellion, &c. 4 Inſ. 85. 
128 195. c) By the Dtatute of 16 Car. 2. cap. 10. reciting, That the Judges of this Court 
had not kept ſelves to the Points limited by 1 7. but had made Decrees foꝛ Things of 
which they had no Juthozity, and inflicted heavier Punichments than by Law they ought; and 
foz that their Decrees have been an intolerable Gzievance, this Court and all its Jurisdiktion is 
diſſolved. . 


2. (d) This Court was not firſt erected by the Statute of; H.. cap. I. (d) Hard. 
for before that Act there was a Court of Starchamber, of which all the 147. 
King's Privy-Council were Judges; and therefore, though by that Act (% By 
the (e) Chancellor, Treaſurer, and Keeper of the Privy-Seal, calling b H. Rede 
to them a Biſhop, Temporal Lord of the Privy- Council, and the Two P2efident 
Chief Juſtices, or in their Abſence Two other Judges, may proceed, is added. 
Cc. (f) yet the Biſhop, &c. are not barely Aſſiſtants, but Judges of the And this 
Court: But by 31 Edw. 3. cap. 12. for the reverſing erroneous Judgments Tourt can- 
in the Exchequer, a new Court being raiſed before the Chancellor and = (Oz 
Treaſurer, calling to them the Judges, the Chancellor and Treaſurer — un⸗ 
are only Judges in the Writ of Error. 4 Inf. 62. der the 1 

FO ; umber 0 
Eight at leaſf, 4 Inſ. 65. (f) Cro. Car. 168. $. . — Cut iam. 


» 


*** 


—— — — 


; | 02 5 
(a) Jurisdictios. 0 42. 
. DY z E 7. cop. 1. this Court, upon (b) Bill or Information to the cap: 1. 
Lord Chancellor, &c. might by Writ or Privy-Seal call before 4 & 5 Nh. & 
them (e) Miſdoers, for (d) Maintainance, Giving of Liveries, Signs Mar cap. 8. 


and Tokens, Retainers by Indentures, Promiſes, (e) Oaths, Writings, 812 hs: 


or otherways, Embraceries, Miſdemeanors of (f) Sheriffs in making 4 Inſ. 64, 65. 


Pannels or Returns, by taking Money, by Injuries; by (g) Riots, and 4 Co. 16. b. 
(h) unlawful Aſſemblies, and (i) them and others by their Diſcretion Hob. 84, 92. 
examine, Cc. and ſuch as they found defective puniſh after their De- 4 72% 
merits, and (k) as they ought to be puniſhed if convicted after the due 215, +45 
Order of Law. | 236, 264, 
270, 294 


. Noy 99, to 105. 12 Co. 103, 121, 123, 132. Moor 555. Pl. 752. Noy 99. Moor $55. Pl. 753, 
562. Pl. 764. Noy 99. Moor 630. Pl. 866. Cro. EI. 531. 12 Co. 123. Noy 99. Moor 761. Pl. 1053. 
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Noy 101. Moor. 756. Pl. 1053. Noy 101. Moor 760. Pl. 1062. Noy 101. Moor 770. Pl. 1064. 
Noy 101. Moor 778. Pl. 1080. Noy 102. Moor 781. Pl. 1082. Noy 102. Moor 8 20. Pl. 1109. 
Noy 102. Moor 562. Pl. 765. 563. Pl. 766, 767, 768. 775. Pl. 1043. 770. Pl. 1065. 778. Pl. 1079, 
786. 1 1086. 813. Pl. 1101, 818. Pl. 1107. 821. Pl. 1110. 2 Bulſ. 320. 1 Rol. Rep. 113, Cro. Car. 168, 
$31. Hard. 141. —Libels, 5 Co. 125. b. Moor 627. Pl. 862. 813. Pl. 1100. Hob, 62, 215, 235, 296. 
252 12 Co, 35. 2 Browul, 152 Poph. 139. (b) However, ail Bills in this Court were con- 
ſantly directed to the King. 4 Ini. 62. (c) This Conrt hath no Jurisdiction of any Dffence 
that concerns Life, oz Dbtruncation of any Member, the Ears. only excepted. 4 Iaſ. 66. 
q) Upon the Statute of 32 H. 8. though ſubſequent, &c. 4 Inf. 64, 65. 1 And. 132. Hob. 116. 
(e) Hob. ga, 201, 325, 326. (f) Hob. 62, 263, 264. (g] Hob. 138. ch) Hob. 236. (i) viz. 
after Anſwer upon Interrogatozies; and in this Point, the ack was introductozy of a new 
Power, which the ancient Court had not, no2 could have but by At of Parliament 02 5 


4 Inſ. 66. 


Hhhh The 


4 Inf. 63. Et vid. Hob. 115. (x) Where they may inflict Puniſhment by Pillozy, Papers, &c. 
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92 gegn. HF The Court of (a) Requeſt, 


G 4 1. (b) D Y the original Inſticution of this Court, (in which the Lord 


Brograve and Privy-Seal, at his Pleaſure, and the Maſters of Requeſt aſſem. 
Wars, Cro. ble and meet) ſuch Petitions as were exhibited to the King, and deli. 

| vered to the Maſters of Requeſt, were to be peruſed by them, and the 
- oor 549- Party by them directed to take his Remedy according to his Cale, either 
—Noz to at Common Law or in Chancery, 4 Inſ. 97. 


te) Cro, El. 2+ (e) But this Court (d) had no Power of Judicature ; and all Pro. 
646. S. PD. ceedings there were coram non Fudice. 4 Inj. 97, 98. But it is ſaid, That in 
adjudged. reſpect of the long Continuance, and the many Decrees there made, 


F Iz it is worthy the Wiſdom of the Parliament to eſtabliſh it. 


Velv. 111. Cro. Car. 596. (d) And though Temp' H. 8. thep pꝛocured a Commiſſion, &c. 
this vid nie ſtrengthen their Jurisdiction, foz a Court of Equity cannot be raiſed by — 
4 97. 


(a) The County (a) Court. 


Suitozs | 
ane £98 1. FT is a Maxim of the Common Law, quod Placita de Catallis, debiti, 
— Though Cc. (b) que Summam (c) 40 f. attingunt vel excedunt, ſecundum Legem 
P2oceedings. & Conſuetudinem Anglia, ſine Brevi Regis placitari non debent. 2 Inſ. 312. 

a Juiti- 
= a 312. 6 Co, 11, b. 1 Mod. 171. (b) Though founded vpok ſeveral Contracts, each of 


which were under 40 5. x Vent. 65, (e) An entire Debt cannot be divided and ſued foz by lebe⸗ 
ral Plaints under 4e s. 2 Inf. 312. But foz this, vid. 2 Rol Abr. 317. Pl. 1 — If the Plaintif 
counts to his Damages 40 s. though the 1 the Damage under 40 s. ſo that in Truth the 
Cauſe de Jure belonged to the Court, yet l not have Judgment. 2 Inſ. 312. 


(4) Df 2. But by Fufticies this Court may hold Plea of Goods, (a )Debts, &. 
Debts ex of any Value. 2 I»ſ. 312. and the Proceſs therein is an Attachment of his 


Contraftu, : 
8 Goods, &c. but no Capias. 


- Debts ex Delicto, as upon the Statute of Tythes. 1 Levin. 25 3. dubitatur. 
3. So by Force of a Fufticies, it may hold Plea of Tfeſpaſs vi & ami 


2 Inſ. 312. . 
4. In Replevin by Writ or Plaint upon the Statute of Marlebridge, this 

Court may hold Plea of Goods and Chattels above the Value of 40 

2 Inſ. 139, 312. he out: 
Cort 5. By the Statute of Glouceſter, made 6 Ed. 1. cap. 6. Sheriffs ſhall plead 
 (e)-S0 that Pleas of Treſpaſs in their Counties, as accuſtomed, Cc. (e) but for 
this Court Maims and Wounds 4 Man ſhall have his Writ as before hath been 
| — — in uſed. N | 
fuch-Taſe : Secus of a Battery without wounding oz maitning, 2 Inf. 312. But it caunot ſold 
Pia of any Treſpaſs vi n Co. Lit. 117 1 Lin. * | Mod. Hal * mw a 


6. An Aion of Account againſt a Receiver for 13 s. 4 d. or other 
Sum under 40 5. lies not in the County-Court, for being no Court of 
Record, it cannot aſſign Auditors, 2 f 380. 


Conmit- 
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85 Commiſſions. 1 5 | 307 
(a) Commillions: (2) No new 
What ſhall be good: can be ftho - 
med without 


1. YF a Commiſſion under the Great Seal of England is directed to ſeve- Tuthozitp 
ral Perſons, to enquire of ſeveral Offences, but that they ſhall — 4 = 
not haye Power to hear and determine the ſame, this is illegal, elſe 2 478. 4 1of. 
Man might be unjuſtly accuſed, and have no Opportunity of clearing 163, 245. 
himſelf by Trial. Trin. 5 Fac. 12 Co. 30, 31. Such Commiſſion reſolved -A Com- 
to be illegal, and alſo becauſe in Engliſh, and the Offences to be en- 8 un⸗ 
quired of were not in the Body of the Commiſſion, but in a Schedule 3 
annexed to it. take]. N. 


a notozioug Kobber, and to ſeize his Lands and Goods, illegal. 2 lat. 54. 


2. By 42 Ed. 3. cap. 4. Commiſſions of Enquiries ſhall be made to the 
Judges of the one Bench or the other, Juſtices of Aſſiſe or of the 
Peace, with others of the moſt worthy of the Country, ſave in the 
Office of Eſcheatorſhip. 


. x 5 | X _— 
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thozity of 


(a) Determination thereof, 
| Juſkices in 


1. JF a Judge of the Common-Pleas is made a Judge of the King Bench, Evre, Dycr 

by this the inferior Authority is determined, for it would be im- — 5 "x 
pertinent for him to reverſe his own Judgment, which otherways he determined 
might do upon a Writ of Error. (b) Dy. 159. a. 


by the 
bench fitting in the ſame County. Dy iat 73. 9 Co. 1 Logs 
enc gin ame County. 2159. a. 4 Inſ. 73. 9 Co. 118. 
cited and agreed. Ge 


(a) The Au- 


(b) Cro Car. 128. S. C. 


2. But a Man (c) may have Two ſeveral Powers together, as Juſtice (c) Dy. 19. 
ol Peace, and of Oyer and Terminer, &c. Dy. 159. a. Pl. 47. 

3. If a Commiſſion is made to Judges of Aſſiſe, and after the King (d) Where 
makes other Judges of Afiſe in the ſame County, (d) by this the Firſt by the il 
Commiſſion is not determined; but they may proceed thereupon (e) till oy, 45 1 
Notice of the Second. Kelw. 116. And they are not bound to take No- Second 
tice of a (f) Proclamation thereof in the County, for the Law hath Commiſſion, 


not provided that any ſuch Proclamation thereof ſhould be made. the Firſt is 
petetmined. 


1 Leon. 250. Godb. 105. — And pet Pzoccedings ſhall not be diſcontinued. Vid. 11 H. 6. cap. 6. 


1 Edw, 6, cap. 7. Ante Title Diſcontinuance. (e) The old e may ad til the new Patent 
ſhewed him; fo that he may have Motice of his Diſcharge, Cro. 


(f) 4TvC.-165.'S. P. con. -—But Fuſtices of Peace left out of the new Commiſſion, muſt take 


Notice thereof after Publication of the new Commiſſion, at the next Seſſions. Moor 167. 


4 Inſ. 165. S. P. 


4 By 1 Edw. 6. cap. 7. if a Judge of Aſſiſe, Juſtice of Gaol- Delivery, 
* the Peace, or other in any of the King's Gommiſſions, be made 
a uke, Archbiſhop, Marqueſs, Cc. Biſhop, Knight, Juſtice of one 

n 


ch, or the other, Serjeant at Law, or (g) Sheriff, yet he ſhall re- (g) But by 


main Juſtice or Commiſſioner. 1 Ma. Cap. 8. 


By the 2 C ; Ph. & Mar. cap. 18. a new Commiſſion of the Peace 2 Beritt 


or Gaol-Delivery for the County, &c. ſhall not ſuperſede a forme: Com- Auer of 


miſſion for a City or Town - Corporate, being no County, Peace. 


By 


* 
——.. 
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|. 12, 440. Mopr 186. Pl. 333. 
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308 Commiſſions. 


(*) By the Death ok the King. 


* 
_ 


(') Where x. (a) T HE Patents of the (b) Judges, (c) Sheriffs, Eſcheator, 


(d) Commiſſioners of Oyer and Terminer, Gaol Delivery, 
and of the Peace, and of the Attorney-General, determine by the 
Death of the King, in whoſe Name they are made. 1 And. 44. reſo]. 
ved. by all the Judges. 


190 Ante 138. (a) Dy. 165. a. S. P. 7 Co. 30. a. S. P. Dy. 193. b. Cra. Car. 1, 2. N. Benloe 59. 
Pl. 121. (b) Dtherways of Cozoners choſe by Mit. Dy. 165. a. 2 Inſ. 175. (c) Dtherways in 
London, and other Places where by Charter. 7 Co. 30. b. (4) Where the Examination of Tuit⸗ 
neſles after his Death, but befoze Notice, was good. Cro. Car. 98, 99. 


2. By 7 & 8 Will. cap. 27. no Commiſſion, Civil or Military, ſhall 
determine by the Death of the King, his Heirs or Succeſſors, but ſhall 
continue for Six Months after ſuch Death, unleſs ſuperſeded or made 
void by the next immediate Succeſſor, according to the Act of Sertle, 
ment. | 

3. By 1 Ann. cap. 8. reciting, That ſome Doubts might ariſe concern. 
ing the Extent of the former Act, it is enacted, That no Patent or 
Grant of any Office or Employment, Civil or Military, ſhall be void by 
the Death of the Queen, her Heirs and Succeſſors, but ſhall continue 

for Six Months, unleſs ſuperſeded or made void by the-next and imme- 
diate Succeſſor, according to the Act of Settlement. 

4. And by the ſame Act, no Commiſſion of Aſſiſe, Oyer and Terminer, 
general Gaol-Delivery, or Aſſociation, Writ of Admittance, of .f non 
omnes, of Aſſiſtance, or Commiſſion of Peace, ſhall be determined by 

the Death of the Queen, or any King or Queen of this Realm, but 
ſhall continue for Six Months, unleſs ſuperſeded, Cc. by her Majeſty, 
her Heirs or Succeſſors. | 


_—— 


T2 


Courts and Commiſſions, 


(a) By Part | (a) Adjournment thereof. 
miſſioners 


is void, and 1. IF a Commiſſion of Oyer and Terminer is granted to endure (b) for 

2 b. a certain Time, or quamdiu nobis placuerit, there needs no Adjourn- 

25.4. * ment from Seflions to Seſſions. Dal. 24. b | £201 : | 

(b) Styl. 179. 2. Bur if in the Commiſſion there is no certain Time limited, nor 

theſe Words, quamdiu nobis placuerit, but it is by general Words, without 

(c) 3 Inf. a Day, or (c) pro bac vice tantum, (d) there ought to be an Adjourn- 

(a) Inc ment from Day to Day and in Default thereof the Commiſſion is de- 
2 termined, Dal. 25. a. l | 

3. If a Corporation by their Charter are to hold a Court (e) every 

(e) Ante Monday, yet they may (f) adjourn it, and omit a Week, without Pre- 


257. pl 1. Judice to their Privilege. 2 Rol. Rep. 87. agreed. 
258. Pl. 2 / 8 
8 - ) When an Jdjournment in an inferioz Court ought to be to a Day cectain. 1 Rol. Abr. 484 
| « 4, 5 ; OVER x 8 


Covin. 
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Fol. 549. 


© Covin. Colluſion, 
(a) Uid. 


F a Man, that hag a Kight of Action to certain Lands, % lle. 
by Covin cauſes another to oulk the Tenant of the 3% b. 8. P. 
Land, to the Jutent to recover it from him, and he Poph. 64. 
recovers accozdinglp againſt him by Action tried, 100. 
pet he ſhall not be (c) remitted to his antient Kight, but is in of (©) Where a 
rhe Eſtate of him who was the Ouſtoz. (d) 4x Aff. 28. Curia, ad- Ma fl 
judged, and an Alice lieg againſt him. 44 AiT. 49. 2 ted becauſe 


Pu bh b cf Covi, 
vid, 2 Rol. Abr. 42. Letter C. (4) Br. Remitter 46, S. C. Br, Fauxifier de Recovery 4. l. C. 


2. A a Man diſſeiſes ine of Land, to which a Woman hat 

Title of Bower, ok Covin and with Conſent of the Woman +4 
the Jutent to endow her, and he endows her in the Countrp ac- 
igen pet this is of no Effect againſt me, but J map ouſt 


1. (b) 


him becauſe of the Covin. Dubicatur, (f) 44 Aſſ. 29. (f) Br Fauxi- 
3. The ſame Law, though the Endowwent was upon à Ke- deer de Reco- 

coverp againſt him in a Wit of Dower, becauſe of the Covin. (70 

_— 3 


diff-rently made by the Sheriff of an equal Third Part, yet ſhall the Diſſeiſee, & x 
wrongful Manner ſhall avoid the Matter that is lawful. Co. Lit. 35. a. 357-B. 3 C8. 3 17 * 
6 Co. 58. a. 8 Co. 132. b. (h) Br. Fauxifter de Recovery S. C. 


4. If Goods are fold in a Market-Overt, by Covin between Two, in 
1 25 to bar him that has Right, (i) this ſhall not bar him thereof. (i) Cro. Eliz 
. 36. 


— 


(A) What Perſon or Perſons may do it. 


- 2 | | A 
determined in the Hearts of Two oz moze, to the Defrauding and Prejudice of TOP ug _— 


357. , b. [b) Br. Collulion 23. S. C. 


- 


* 


_— 


(B) What Things may be averred to 
be upon Colluſfion. 


Records. 


1. IF a (a) Kecoverp by a Stranger, pending the W2it, be (a) So if! 
6 I pleaded in Abatement, the Demandant cannot aver it to be we "I 


v Covin between the Tenant and the Stranger. (b) 41 E 3. 11. Tag 5 
ifleifor, 
Pleads the Entry of the Diſſ:iſee, the Demandant ſhall not be admitted to aver that this Entry was by 
ag to abate her W irie, becauſe the Entry was lawful, and mix'd with no Tort, 8 Co. 132. l. Ulid, 
alm. 275, 296. (b) Fitz. Brief 533. | | 


liii (C) In 


I. Covin cannot be but (a) between two. (b) 39 H. 6. 19. b. (a) It is a fe- 
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310 Covin. Colluſion. 


- = 


(C) In what Caſe the ordinary Courſe 
hy ſhall be changed by Covin. 


- 


. (a) 39 H. 6.50. Man comes by Habeas Corpus out of Lon. 
. et. A P:iſon, 
S.C. Br. but by his Covin, it was o2dered, That he ſhould be in Exccu⸗ 
Privilege 31. tion till he had paid the Debt recovered againſt him atter the 
| 18 Adr. Wzit brought, (b) and that after he ſhould be remanded to an⸗ 
807, PI. 3, 4. [wer the Plaints there. A Judgment ſhall be ſtap'd fo; Colluſion, 


(b) ons (cc) 7 H. 4 19. b. 
(c) Br. Colluſion 15. S. C. Judgment 18, 8. C. Fitz. Proclamation 14. Br, 2. 


2. Ik Land be aliened, pending a W2it of Debt bp Covin, ta 
avoid the Extent thereof foz the Debt, pet when the Covin ap- 
pears upon the Return of the Elegit by the Sheriff, the Land lo 
aliened ſhall be extended. D. 3. 4. Ma. 149, 80. 

3. Jfa Man makes a Deed of Gift of his Goods in his Life: 

| time by Covin to ouſt his Creditozs of their Debts, pet after his 
( An Oeath the Dendee ſhall (d) be charged fo2 them. 13. H. 4. 4. b. 


Executor of 
his own Wrong. Yelv. 197. Cro. Jac. 27m. 
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(A) An (a) (b) Action brought (c) (25: 


brought 


there by the Cuſtom. there by 


Cuftom, 
| Gzeen and 
N Action by the Cuſtom lies (e) in London fo2 ae ii. 


252, 1 Levin. 


theſe Wozds ſpoke of a Woman, Thou art a Whore, 30g. 

and wilt play the Whore for Two Pence, fo2 in Lon- (b) Before 
don ſuch Women ſhall be carted. M. 13 Car, B. R. the Day of 
between (f) Bavoir and his Wife, againſt Cooper, per Curiam, Payment a- 


after an Habeas Corpus and Procedendogranted, a Superſedeas was __ . | 


denied: But the Opinion of Berkeley was the contra, . fo2 that Hob. 86. 
(g) Co. 4. Oxford's Cale, is contra: And in this theſe — To fiad 
Þzecedents were cited, ſcilicer, between (b) Bond and Watſon, Sureties, 


Trin. 8 Car. B. R. a Procedendo granted fo2 (ſuch Wozds, and a e Wbers 


Superſedeas denied per Curiam: And the Court ſaid in this Caſe, te Cuſtoms 
That if a Judgment be given in London in this Action, a Wzit are united to 
of Erro2 lieg, in which the Law map be decided; and therefoze the Courts, 
it is reaſonable to grant a Superſedeas (i) to hinder the Suit Tate che 


there. Trin. 1650. between (k) Penton and Harriſon, adjudged * . 


per totam Curiam, and a Procedendo granted accozdingly, where brought elſe- 
the Mods were, Thou art a Whore, and my Husband's Whore. where, as 


againſt a 

Feme Covert, ſole Merchant, &c. Moor 135, 136. Cro. El, 409. —But againſt an Infant bound Ap- 
prentice according to the Cuſtom of London, the Action may be brought elſewhere. Moor 136. 
So upon a Recognizance taken by the Chamberlain for 1 5 Money. Cro. El 682. adjudged. 
(d) March 107. $ P. and agreed, That of late there have been many Pzocedendo's granted. Styl. 
69, 70. §. P. dubitatur. Raym 8r. 1 Levin. 116. (e) If laid in London when ſpoke elſewhere, | 
the Defendant may plead the Words were ſpoke zt, &c. and traverſe the ſpeaking in London; and 1 
if the Plea is refuſed, may have a Prohibition. 1 Levin. 116. (f) Cro. Car. 486, 487. S. C. accord- | ; il 
ingly. 2 Rol. Abr. 69. Pl. 1. S. C. (g) 4 Co. 18. S. C. and a Pzocedendo denied per totam Cuz 170 
riam, for that a Cuſtom to maintain Actions for ſuch brabling Words was againſt Law, and there- 
with agrees Cro, Car. 350. (h) 2 Rol. Abr. 69 Pl. 1. S. C. (i) Cro. Car. 69. 1 Mod. 26. 
(k) Denton and Earriſon, Styl. 229. S. C. accordingly. 2 Rol. Abr. 69. Pl. 1. S. C. 


1. (d) 


| 
2. (1) If A. and B. are bound as Sureties for and with C. to D. and D. (1) Moor | | 
recovers againſt A. in London, and has Execution againſt him, A. my 1 Ah N 
there ſue B. for Contribution, ut uterque eorum oneretur pro rata, accord- being remo⸗ 4 
ing to the Cuſtom of London. Paſch. 26 Eliz, between Offy and Fobn- yep in B. 41 
ſon, 1 Leon. 166. ſuch Action being removed in B. R. by Writ of Privi- | 
lege, was remanded, becauſe otherwiſe the Plaintiff would be without | 
Remedy, for by the Courſe of the Common Law no Action lies. | 
3. If a Woman declare, pro (m) rationabili parte bonorum of her Huſ- (m) F. N. B. ] | 
band, in the. Court of the Mayor aad Aldermen of London, and alledges 122. b. 4 
the Cuſtom, That when Citizens and Freemen of London die, (n) their 2 lof. 33: [ 
(o) Goods and Chattels, above Debts and neceſſary Funeral Expences, — 4 | : 
ought to be divided into Three Parts, and that the Wife of the Teſta- voluntarily N h 
tor ought to have one Part, the Executors another to difcharge Lega. aſſigns a 1 
| 


| Term to a 
Child, koz a Pꝛobiſion, and dies, vet the Wife ſhall have her Cuſtomary Part therein. 2 Levin. 
139. (o) The Ilntereſt which a Citizen had as Executoz and Reſiduary Legatee, Chanc. Caſ. 310. 
decreed to be within the Cuſtom. — 4 Jtoztgage in Fee to him, Part of his perfonal Eſtate. 
1 Chang. Caſ. 285. —Secus of a Lea waiting on the Inheritance of a Citizen. 2 Chanc. Caſ. 160. 
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p The cies, and diſpoſe at their Diſeretion, and the (p) Children of the Te. 
Heir ſhal ſtator, (q) Male vr Female, (r) which ate not ſufficiently provided fo. 
_ — in the Life of the Father, the other Third Part; and that che Suit for 
1 Diſkri- the ſame ought ti be in that Court, #s. being removed in B. it may be 
bution. there proceeded upoii: Hill. 5 Car. $) Caſons Caſe. Herl. 158. per Curiam 
2 Jon. 204 and ſaid, there were ſeveral Precedents to 6 Purpoſe. And it Was 
per Curiam. ſaid by Richardſon, Chief Juſtice, That the Plainti might have declz. 
e E900? red (t) without alledging the Cuſtom, (u) becauſe it was well known 


+ diſ- there ; but that is otherways where an Action upon (w) the Cuſton ; 
poſe of the brougtic in a Place where the Cuſtom extends not. | 2 
nſtomary 


from his Chil he map by his Will appoint, that if dne dies betoze 27, a 
Fal have "x Peng 227; 228. But qu#re 1 Chance Caf, 199 con. (r) x2 3 
(s) Lit. Rep. 324, 325. 8. C. and ſeems only a Tranſlation of it into French. (t) But upon 3 
Mrit of Farb, how ſhall-it then appear there is ſuch Cuſfom? Godb, 49. Lat. : 34. dubitatur; 
and ſaid, befoze in nullo eſt Erratum pleaded, the Defendant in Erroz may alledge the Cufton, 
and ſo-ronclude in nallo eft Erratum. (u wy Judges of every Place are »zeſumed to habe 
Knowledge of the Laws thereof. Hob. 86, 87. vw) Do where the is alledged in Plead⸗ 
ing, it nruſt be a Tempore cujus, &c. 2 Leon, 29. Cro. Eliz. 185. | 


— * * . 
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a) Where | ; 
ue: (B) The Cuſtom touching (a) Orphans 
may waive | | | | 

the Benefic I. A wan befoze ſhe contracts Marriage with J. S. agrees 
2 — in c with him, that ſhe ſhall have Power to deviſe the Sum of 
Ootans. 200 1. to anp Perſon, and after the SHarriage the Ep her Will 
and file a Bill gives it to the Childzen of her Firſt Husband, and dies: The 
in Equity == Husband after acknowledges a Judgment at the Common Law 
gainſt any fo? the Security of it, pet by the Cuſtom of O2phans of London, 
on for the of he ＋ has compelled bp the Court of Oꝛphans of London to give 
this peridiied new Securitp fo2 it at the Chamber of London. Paſch. 17 Jac. B. 


Eſtate. (b) Andrews's Caſe per Curiam. 
March 107. 


But by 4 Inſt. 249. if an Orphan ſue in the Eccleſiaſtical court, or elſewhere, for a Legacy, or Duty 
to them, by the Cuſtom a Prohibition lies. (b) Hut. 30. S. C. 


2. Ik a Man fo2 Ozphanage⸗monep gives a Security in the 

Pꝛeragative Court, pet he map be compelled to give other Secu- 

ritp to the Chamber bf London. P. 17 Ja. B. ſaid by Hutton to be 
the Caſe of one Luſh of late Time, reſolved. | 


3. Jn London there hath been a Court of Ozphans Time out 

(e) 1 Rol. ok Mind, and there hath been a Cuſtom, That if anp (c) Free- 
Rep. 3:6, man oz Freewoman (d) dies, (e) leaving Ozphans under Age 
(9) Though unmarried, that they have had the (k, Cultodp of their Body 
We not and (g) Goods, and that the Executo:s and Admiſtratozs have 
die in Lon. uſed to exhibit true Anventozies befoze them, and if there ap⸗ 
don. 1 Rol. Peared to be any Debt, to be bound to the Chamberlain, to the 
Rep. 316. Uſe of the O2phans, in a reaſonable Sum, to make a good Ac- 
An d count thereof, upon Oath, after they have received them, and 
Children of Ch) ik thep refuſed, ta commit them till they were bound: This 
Freeman, is a good and reaſonable Cuſfom ; and if the Eccleſtaſtical Court 
though he Will compel them to make an Account there againſt this Cuſfom, 
«ies and they a Mꝛohibition lies. Hobart's Reports, Cafe 313. (i) Zuche's Calc. 


were born {52H 

out of London, ſhall be Orphans, 1 Vent, 180. 1 Mod. 80. 
Freemen. Hut, 30. —Or in a Foreign County. 1 Vent. +80. 
the Cuſtody of ſuch Perſon to whom by them committed, they may imprifon the Offender till he 
produces the Infant, or is delivered by Courſe of Law. Ul ilkinſon and E offon, 1 Sid. 250. Ray. 116. 


1 Levin. 162. adjudged. though the Cuſtom laid ro impriſon without Exception of Peers, and with- 
out Time to anſwer. Uid. 1 Mod. 80. 1 Lev. 32. 


(e) So if Legacy given them by other 


4. BY 
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(f) If ſuch Orphan is raken out of 


(g) But Money in their Hands is not a meer 
Depoſitum, but in Nature of a Debt or Thoſe in Action, which does not veſt in the Husband dy 


the Marriage of ſuch Orphan, nor can he bequeath it by Will. 2 Vent. 340, 341. (h) 1 Rol. Rep. 
SY 16, (i) Hob, Fol, 247. 8. C. 4 


# 


* 


Cuſtoms of London. 313 
— — — = EN ; . 
4 By this Cuſtom, if (k) any one, without the Conſent of the (k) Though 
Court of Aldermen, marry ſuch Orphan under the Age of 2x, though not a U re- 
out of the City, they may fine and impriſon him for Non- payment * : — 
thereof; and it the Cuſtom ſhould not extend to Martiages out of the ” — 
City, their Power would be but in vain. Hill. 23 & 24 Car. 2. between 
the (1) King and Harwood, 1 Levis. 32. Win 


ö 178 8. C. 
| 2 PPS 1 Mod, 79. 
3 S. C. 


(C) Forein Attachment. 


1. T vis is not a good Cuſtom. 21 Ed. 4. 67. 


E „ * 


2 


* 


D) What Perſons ſhall be bound by | 
ny Cuſtom, and in the Hands of 
what Perſon a Debt may be attached. 


I. TN. 8 Eliz. 247, 73. Toft was indebted to Foxcrofr, and A. in- 
debted to the ſaid Toft: Toft died inteſtate. The O:di- 

narp committed Adminiſtration, and after Foxcroft ſucd the Oz- 

dinarp, and upon his Defaulce the Bebe of A. was attached by 

the Cuſtom, and after the Adminiſtrato2 bꝛought Debt againſt A. 
who pleaded the Attachment, and pet the Plaintiff recovered, 
fo that no Action ok Debt lay as above againſt the Ordinary, 
no; by the Ozdinarp againſt A. Debttee of the Inteſtate, after the 
Adminiſtration committed by any Law: And (a) ſome were of (a) Cro. El. 
Opinion, that at the Common Law (b) no Action lap againſt 4/*- this 
the Ozdinarp, but bp the Statute of Weſtminſter 2. cap. 19. Which. A 0 
is within the Time ol Memozp, and ther ekoze the Cuſtom cannot ear oc 
extend to it. 8 WY | 


1155 | | | 4 denied. 
| (b) For this, vid, x Rol. Abr. go6. Pl. 3, 4. 2nd the Notes there. 

2. Co. 5. (c) Snelling 82. B. this laſt Opinion is refolved not (e) Cro. Eliz. 
to be Law, and reſolved, That the Ydminiſtrato! is within 82 S. C. 
another Cuſtom, to be charged foz a Contract, becauſe he wag lang g c 
chargeable at Common Law as an Executoz by his Aminiſtra- er Fig ; 
tion; and the Name of the Charge, ſcilicet, Adminiſtratoz, is „Rol Rep. 
only changed by the Statute, and pet in Subſtance is all one: 105 S. C. 
= 8 ſeerhs by the Book this Cuſtoni is all one with a Fozein ory” ” on 

tachment, | 3 W. ee e \hghany 
3. It bp this Cuſtom a Debt be attached in the Hands of B. ke Pola. 


like Poin 
B. map plead it in Bar againſt his Debttee. 21 Edw. 4. 67. adjudged. 
4. (d) But when ſuch an Attachment is pleaded, the Plaintiff (4) Cro EL. 
may traverſe the Canſe thereof, ſcilicer, that the Defendant was _ $ 4 
not indebted to him who attached it. Mich. 12 Jac. B. R. by Coke, (e) Cie. E 
and by him there cited. P. 40 El. B. R. (e) Pain's Caſe adjudged. 580. 9 
Old Entries, Debt in Attachment 1. Fol. 157. b. But note,” This is S. C. 2djudg- 
upon the Cuſtom ok London (f) within the Year and Bay. 1. pane , 
Day was paſt, 1 Rol. Rep. 106. 8. C. cited. (f) For the Year and Day diſrationare debitum, 
vid, Cro. El. 743. 1 Leon. 52: Ne,, ISS Mitt 
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(a) Whether 


. Whether (E) (a) What Debt or Goods may be 
©: attached by the Cuſtom. 


ny was st- 
tachable for 


the Some. x, QUch Goods cannot be attached, of which he had no Pro 


ny. 1 Ned -pectp at the Time of the Attachment, (b) 17 Ed. 4. 7. b. 
2 12. dubita- per Curiam. a a 2 
tur. 2. It A. be indebted to B. and J. S. a Stranger takes by Toꝛt 
(b) Br. Debt certain Goods of A- as a Treſpaſſer; B. cannot by the Cuſlom 
163. 8. C. attach theſe Goods in the Hands of J S. fo2 the Debt of A. be; 
cauſe the P2opertp is out of A. ar the Time, and onlp a Right 
in him. Trin. 4 Ja. B. R. between Stamere and Amony adjudged, 
(bb) Noy 3. (bb) A Legacp cannot be attached in the Hands of an Erecy- 
115. 8. P. to by Fozein Attachment, becauſe it is uncertain whether, after 
Debts paid, the Executoz hath Aſſets to pap it. Mich 14 Jac, 
(e) 3 Bulf... B. R. between (c) Page and Lawketon and Davis, per Curiam re, 
233.8 C. ſolved, and a Conſulration granted atcozdinglp, after a Pꝛohibi⸗ 
adjudged. tion to the Ectleſiaſtical Court, where the Suit was fo2 a Legacy, 
Mich. 14 Jas. B. R. between Scurra and Mercial, per Curiam, fo! 
that a Tegacp is not demandable noz ſuable at Commidn Law. 
4. Ik A. be indebted to B. by Obligation, and B. is indebted 
by Contract to H. and B. dies, and his Adminiſtratoz demands 
the Debt upon the Obligation of A. who une, him that if he 
will fozbear him foz a Month, that he will pay him then, but he 
does not pap him accozdinglp ; and after H. bzings Debt in Lon. 
don againſt the Adminiſtratoz upon the Contract, (ag he map 
there by the Cuſtom) the Debr of A, due by the Obligation 
map be attached in the Hands of the Adminiſtratoz, koz notwith- 
Fol. 552. ſtanding the P2omiſe * b2zoke, pet the Debr continued due bp the 
WY Obligation, and a Hecoverp upon the Obligation will be a Bar 
_. of the Action upon the Pzomiſe, in which all would be recovered 
(d) 1 Rol. in Wamages, M. 12 Ja. B. R. between (d) Spinke and Tenant, 
Rep. 105, per Curiam. eee ee nf eee 
106. S. C. F. Ak A. lends to B. 10a l., tu be repaid by B. upon the 1581. 
of his Father, and after the Death of the Father of B this 100 
is attached by Fozce of a Fozein Attachment, and after A. b:ings 
an Acion upon the Caſe againſt B. fo2 this Monep; this Fozein 
Attachment will be a good Bar thereof, though the Cuſtom be to 
attach Debts, and this is an Aaion upon the e, in which 
Damages onlp are to be given; becauſe this is a Debt, and he 
might Have gad an Action of. Bebt thereupon, and therekoze in- 
almuch as this was well attached, he hall not dekeat it vp b:ing- 
ing an Action upon the Cale fo2 it. Tr. xx Car. B. R. Between 
Sir Nicholas Hals and Walker, per. Curiam, upon a Demurrer up⸗ 
on a Fozeign Attachment in Exeter, which is of the Nature of an 
Attachment in London. 4 App 
| 6. It A. ſells certain Stockings to B. upon a Contra, fo! 
which B. is to give 10 l. to A. and if he (ells the Stockings again 
= 1 Aveult after, that he ſhall give 2 d. mo2e fo2 every Pair of 
the ſaid Stockings; the 10 L is attachable bp Fozein Attachment, 
.*  becaulſe-an Adton of Debt lies foz it, but the 2 d. foz every Pan 
bk Stockings is not attachable, becauſe this reſts only in Da⸗ 
mages to be recovered bp an Acton upon the Caſe, and not by 
Acton of 'Bebr, becauſe it is made papable upon a Pombilitp 
only. P. 1x Car. B. R. between Read and Hawkins, per Curiam, 
upon a Bemurrer, where a Action upon the Caſe was bought 
fo2 the 10 l. onlp, and the Fozein Attachment pleaded in Bar; 
but the /Andgment was given againſt the Defendant fo? the 
mifpleading. the Fozein Attachment. Iatratur, H. 11 Car. Rot. 75. 


3 but 
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dut per Curiam it had been a good Bar if it bab been well 


aded. | E160 
* If chere are ſeveral Accounts, c. between 4. and B. and A. 
dies, and his Executor and B. ſubmit to the Award of F. S. and he 
that the Executor ſhall deliver certain Goods, of which A. died 
poſſeſſed, to B. and that B ſhall pay the Executor 3 0 l. This Money 
cannnot be attached in the Hands of B. for the Debt of 4 for upon 


che Matter, the Executor being liable to a Devaſtævit, oughi to have 

Remedy in his own Right for the Sum awarded Hill. 22 & 21 Car. 2. 

between (e) Horſam and Target, 1 Vent. 112. adjudged per totem Curiam. (e) 1 Levin, 
8. If 4. is indebted to F. who is indebted to C. and B. affigns the 306. S. C. 

Debt of 4. to C. in Satisfaction of his Debt; now the Debt due from adjudged. 

A. is become the Right and Property of C. and B. hath nothing but 

in Truſt for C. and therefore it ought not to be attached for any ebt 

of B. and upon the ſpecial Matter ſhewed, the Lord Mayor ought to 

give. Relief. Mich. 34 Car. 2. between Lewis and Wallis, 2 Jen. 222, 


223. per Curiam. 6 | 


F) At what Time. 
In what Caſcs it may be. 


1. (a) JF a Wan recovers (b) Debt 02 Damages in B. R. this (, 4 Leon. 
I Debt cannot after. be attached in London, foz the infc- 24. S. P. 
rio2 Court cannot attach a Debt in a fuperio? Court. P. 32 El. 1 Mod 293. 
B K between (c) Kery and Bowyer, per Curiam ; & Tr. 32 El. af- % 5: 80 if le- 
ter adjudged, and there is cited (q) Sir John Parret's Cale to be vi —＋ F 
adjudged acco:dingly.  , _ * | Fr FT, und 
Ser | | | a | In thc e- 
its Hands. 1 Leon 30, 2 te] Cro. El. 186. S. C. adj dged 9) Cro. Eliz. 63. S. C. ſai 
to be adjudged. 1 pk. 1g K c 84 1 Leon. 240. ly no, . | =. 63. 3. C. ſaid 


2. After an Iſſue in an Action of Debt in B. R. the Debt fo2 
which the Action is bzought cannot be attached in London foꝛ the 
Cauſe afozcſaid. M. 31, 32 EL B. R. the Cale of Fenner and Sa- 
muel is cited to be adjadged. „ . 171 5 
3. So after Jmparlance to an Adion of Debt in B. R. the 
Debt= cannot be attached in London fo2 the Cauſe afozeſaid. 
M. 31, 32 El. B. R. between (e) Babington and Babington, adjud- (e) Cr El. 
ged per Curtam. © rer eg 9 412 C 157. 8. C. 
5 Fad 5 | adjudged. 3 Leon. 232. S. C. adjudged. 
4 (f) It a W2it of Debt, (g) returnable in Banco, be purcha- 
ſed bcfoze the Attachment, (h) it cannot by the Cuſtom be attach⸗ N * 
ed. M. x Ja. between Arſton and Procter. „IN 
rr 3 © iin Try. 15 3 a7 | oifa 
| Suit be begun in Equity, the Effect thereof ſhall nat be prevented by a Foreign "OF, 2 Chanc. 
Caf. 233. (h) Pell and Pell, Cro. El. 101. 3 Leon, 218. Et vid. Cro.'Et. 593. 


F. But atherwaps it is it the W2it of Debt be purchaſed akter 
the Attachment bp Covin wich an Antedate. M 5 ſa 

6. Tf A. is indebted to B. and C. is indebted to A. and B. brings Debt 
in B. R. againſt 4 pending this Action B. may affirm a Plaine in Lon- 
den againſt A. for the fame Debt, &c. and attach the Debt in the Hands 
of C, for though a Debt in London, for which there is a Suit depending 
in B. R. cannot be attached, yet he that hath brought an Action in 
B. R. may notwithſtanding, according to Cuſtom, attach the Debt of 
the Party, for the Debt in Queſtion in B. R. is not touched by ys At- 
tachmem. 


* * 
* 


316 . Cuſtoms of London. 
n tachment. Mich. 39 & 40 EL. between Lewknor and Huntly, Geo. . 


. adjudged, 712, 713. reſolved alſo upon a Writ of Error, though 
<7 Jada was reverſed for another Reaſon. | 5 nene 


vn. 


a 


— 


NT (G) At what Time it may be. 
133 | 


N Obligee befoze the Debt is due by Obligation, tan, 
not by the Cuſtom attach a Debt foz it, becauſe he can- 
not amrm a Plaint foz the Firſt Debt befoze it is due, Tr. 32 El. 

() 3 Leon, B. R. between (a) Dalton and Selby agreed. 


2 6. 8. C. * 
a0 qudged Cro, El. 184. S. C. but obſcurely reported. 


2. But if B. is indebted to A. and C. is bound to B. but the 
Dap of Papment is not pet come, A. map attach this Debt in 
the Hands of C. befoze it is due to B. Tr. 32 El. B. R. between 
(b) Dalton and Selby, ſaid, that the Cuſtom ot London is ſo. But 
(o) 3 Leon, the Court ſaid this is not laudable noꝛ to be allowed. 
8 5 p. — totam Curiam. Cro. El. 184. S. C. but S. P. ſeems con, But vide, for the Caſe is but 
obſcurely reported. Et bid. 1 Rol. Rep. 105. Cro. El. 713. Noy 68. 


. 


(bb) Noy 68. 43 (bb) But in ſuch Caſe, ik it be pleaded, that ſuch Debt wag 
S. P. attached by the Cuſtom befoze the Debt wag due by the Condition 
of the Obligation, it ought to be ſpecially pleaded, that bp the 
Cuſtom ſuch Debt map be attached befoze the Wap of Papment 
by the Condition of the Obligation. Mich. 10 Car. B. R. between 
Adler and Clapper, per Curiam, upon a Demurrer, where the 
Cuſtom was alledged generally, as the Uſe is in other Caſes fo; 
BVebts then due, and therefoze the Court inclined-it was not 
good. Intratur, Mich. 10 Rot. 328. Hill. 10 Car, this being moved 

again, the Court was of the lame Opinion. | 
(c) Inthe 4. Jf A. lends Monep to B. to be repaid upon the Death of 
Otignel it is the Father of B. and after am Acion is bzought bp C. againſt A. 
to whom he, and after the Father of B. dies: the Monep due bp B. to A. map 


is indebted 


& ales ts » after be attached in the Hands ok B. though it was not due at 
ſeems ro me the Time of the Plaint commenced agoinſt A. inaſmuch as it 
to be miſprin- became due befoze the Time that by the Cuſtom Pꝛoceſs is to be 
red, and that granted againſt him (c) in whoſe Hands it is attached. Trin. 


1 11 Car. B. R. between Sir Nicholas Halls and Walker, per Curiam, 


upon a Wemurrer upon a Fozein Attachment in Exeter, which 
n is all one with an Attachment in London. ; 


(ad) 1 Sid. 5. (d) A Debt map be attathed by the Cuſtom befoze it is due, 


327. S. P. but befoze it is due Judgment cannot be given upon this Attach- 
adjudged. ment, that he chall have oz retain it in Satisfaction of his Debt 


demanded: befoze it tg due, fo} therebp there ſhould be an Exetu⸗ 
tion of this Debt attached bekoze it becomes due, which cannot 
be, fo2 by the Judgment it is put in Execution pzeſently. 
(e) 1 Jon. Tr. 14 Car. B. R. between (e) Pierſe and Calcott, adjudged upon a 
406. S. C. Demurrer. Intratur, Mich. 13 Car. Rot. 473. But note, it was 
«djudged. objected on the other Hide, that this was a good Cuſtom, becauſe 
the Judgment is not that the Veht attached ſhall be paid pꝛe⸗ 
ſentlp, but onlp that he that is Plaintiff ſhall have it in Sa- 
| 1 of his Webt p2eſently, but to be paid when it becomes 
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__ Cuſtoms of London. 
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(H) In what Actions it may be. 


1. T N an Action of Debt fo2 Tobacco, in the Detinet, a Debt can⸗ 
not be attached within the Cuſtom in Satisfacion thereof, 
becauſe it does not appear of what Value this Tobacco was, ſo 
that it might appear that the Debt is but a Satis faaion to the 
Palue, which cannot be ſupplied by a Plea in Bar made in ano⸗ 
ther Action againſt him in whoſe Hands the Debt was attached. 
Tr. 14 Car. ly between r oo 1 E Curiam, ad⸗ (a) Jon. 
indged upon Memurrer. lotratur, Mich. r. Rot. 473. 406. S. 
5 But if the Value of the Tobacto had been averred in the 1 
fiecozd of the Attachment, the Debt might have been well at 
tached in this Action: In the ſaid Caſe of Pierſe and Calcot not but S. P. does 


eo not Clearl 
dented, 4 


| | | appear; but 
LA ; os aid, that if 


5 Goods are at- 
tached, the 


(J How the Proceedings may be in gad 
before Judg- 


the Forein Attachment. * oe 


I. VV Pere the Cuſtom is to ſwear the Debt, it is no good — 
| Cuſtoin if it be allcdged that the Plaintiff (woze his 

Debt to be true, by himſelf, oz by his Attoznep ; (a) fo2 his At- (:) Cro. El. 

to;mep cannot ſwear it to be a true Debr, Tr. 14 Car. B. R. be- 713. 8. F. 


rween (b) Peirſe and Calcot, per Curiam, adjudged upon a Be⸗ 552 
murrer. Intratur, Mich. 13 Car. Rot. 473. 706. $. C. 


2. If A. affirms a Plaint againſt B. and upon nihi/ returned it is ſur- adjudged. 

miſed, that C. hath Money in his Hands due to B. &c. and the Money 

is attached in the Hands of C. who appears upon the Attachment, and 

pleads that he owes nothing to B. This is a good Plea to a common In- 

tent. Hill. 32 El. between (c) Troſs and Michel, Cro. El. 172. adjudged (e) 1 Leon. 

upon a Writ of Error upon a Judgment in Exeter, and the Judgment a- 321. S. C. 

gainſt C. given upon Demurrer reverſed for this Reaſon principally, __ 
though objected C. might have Money in his Hands which was atcach- — 

able, and yet no Debt, as if he had Money to keep, &c. But it was 7 
alſo aſſigned for Error, that A. had Judgment to recover Coſts againſt —_ 


C. which are not recoverable in a Forein Attachment, and no Judg- $i 
ment was given that C. ſhould be diſcharged againſt B. 1 Fd 
2 5 ee 4 
1 . 1 "Tas . 9 / . Ta 5 
(K) Who ſhall have it, and againſt bk 
r, 1 A. recovers.Debt againſt B. in London, B. may attach this 8 9 9 | 
1 Debt in his owa Hands fo2 ſo much due to him. Paſch. * 
32 El. B. R. between (a) Kerry and Bowyer, admitted, Trin. 32 EL (2) Cro. El. a: Þ 
B. R. ſame Caſe admitted. Mich 11 Ib. B. between Lopas and 186. S. C. & 1 
olman. 4 S. P. admit- 28 


„. A Debt due to an Adminiſtrata: (b) map be attached ) Co EI 
(e) within the Cuſtom, ko: an Admintſtratoz is within the Cu- 3. 
from, Mich. 12 Jac. B. R. between (d) Spinke and Tenanc, per (e) But 
Curiam. - | ++: of oy where. the I 
W n ; | | Cuſtom wis 5 
laid to affirm a Plaint againſt the Adminiſtrator, &c. this did not warrane an Attachment made upon RG 
a Plaine affirmed againſt the Ordinary before Adminiſtration committed, &c. 2 Jon. 165, 166. ads - 
Judged. * (d) 1 Rol. Rep. 105, 1c6. S. C — — T7; $5 3 
renn LIII | 5 
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Cuſtbms of London. 
3. It in Bar of an Action a Fozein Attachment is pltadey, 
that the Cuſtom is, that if ann Man bzings his Acion againg 
another fo2 any Bebt, and upon a Keturn made, rhat he non <a 
= inventus, & quod nihil unde, &c. and thereupon ſurmiſes tha: any 
1 other is indebted to the Defendant in \uch a Sum, and thercupon 

to p:ay Pꝛocels to attach the Sum in his Hands and to detend 

ira quod the Defendant appears to anſwer the Plaintiff, and the 
Herje ant returns that he hath attached him to defend the Sum in 
his Hands, and the Drfendant does not apprar at Four Courtg 
after, &c that Judgment ſhall be to recover it in his Hands 
Kc. this is no good Cuſtom without a Surmiſe that the Stray: 

| ger who is indebted to the Plaintiff is within the Jurisdigion 
= of the Court, and the Kerurn of the Secjcant is not ſuf cicnt that 
* he yath attached him to defend it in his Hands, koz perhaps the 
Herjeant intends that he map attach the Debt in his Hands, 
though he be not within the Jurisdicion of the Court, and his 
Return ſhall not bind thc Party without an actual Hurmiſe there⸗ 
of by the Parip himſelf. Trin x1 Car. B. R. between Sir Ni. 
cholas Halſe and Walker, adjudged 1225 a Memurrer where a 
ozein Attachment in Exeter was pleaded, which was all one 
ith the Cuſtom of London, and all Cuſtoms there confirmed bn 
Parliament in the Time of Queen Elizabeth. 
4 The Cuitom of London is, that if anp Plaint be affirmed in 
London, befoze, &c. againſt anp Man, and it is returned nihil, 
ik the Plaintiff will furmiſfe, that any Man within the Citp ig 
Bcbto2 to the Defendant in any Hum, he ſhall have Garnichment 
againſt him koz him to come in to anſwer, if he be indebted in 
the Foꝛm as the other hath 4 and it he comes and does 
not deny it, then this Debt ſhall be attached in his Hands, &c. 
So nate, that the Plaintiff ought to ſurmiſe, that the other Wan 
(f Fiz. Who is indebred to the Defcndant is within the City. (f) 22 E. 4.30. 

| Cuſtom 5. per Starkey, the Retozder of London, the Cuſtom ſo certified. 
$. A, Ber f. Uhether the Cuſtom of Fozein Attachment holds between a 
N.9.* Citizen and Fozeiner, quzre, D. 3 El. 196. 42. 


ET (L) (a) Pleader of a Judgment in a Fo- 


Fern and rein Attachment in Bar of an Action 
Stub a 
eee, in Other Courts. | 
401. Lat. 228. ; 
—Wherher 1. 2 Þ the Cuſtom of a Fozeign Attachment of London, if A. ſues 
Ss i B. iu London, &c. and C. is tndebted to B. in the ſame 
ledged to Sum, and the ſaid C. is condemned there to A. actozding to the 
have aroſe Cuſtom, and Judgment given againſt him actoꝛdinglp; pet if 
1 infra 2 no Execution be ſued againſt C. A. map reſo2t to have Judgment 
Bag 79. 236, and Erecution againſt B. his pzincipal Bebtoz, and B. map ſue C. 
| 2 fo: his Debt notwithſtanding the unerecuted Judgment. D. 7 E. é. 
82. 72. by Brook, Recozder of London, this certified to be the 
Cuſtom of London. 125 | 
2. Jn Bar of an Action bzought in B. R. if the Defcndant 
pleads a Judgment in a Fozein Attachment in Bar, and 
alledges the Cuſtom to be, that if the Plaintiff in the Court hath 
for a Forein Motels againſt the Defendant, and upon a nihil (b) returned, 
freer makes a Surmiſe that B. is indebted in ſo much to the Befen- 
before fome dant, and upon his Pꝛaper to attach it in his Hands bp Pꝛoceſs, 
a and he does it accozdingly, and if the (e) Defendant makes 
te Default at four Courts after that, by the Cuſtom, at the laſt of 
zughe. the faid four Courts, the Plaintiff map pzap Pzoceſs againſt B. 
1 Vent. 236. | 2 | to 


= 


againſt him at the next Court after, and when he comes to ap- 
[p this Cuſtom to his Cale, he wems that there were Four De- 
aults; and that at the Fourth Defaulr the Plea was continued 
fo2 ſeveral Courts, and then Motels went againſt B. and then 


after Judgment againſt him; (d) this is not warrantable bp (d) Moor | 
the Cuſtom, inaſmuch as he ſhews bp the Cuſtom it ought to be 7e fl. 27% 
at the next Court after rhe Four Defaults. Trin. 11 Car. B. R. like Point. 


between Sir Nicholas Halls and Walker, per Cutriam, upon Demurs 
rer adjudged. a | 
3. Co. 9 Machally 68. b. reſolved bp all the Juſtices and Ba- 
rons, that after the Plaint entered in the Book of the Pozter of 
London and befo:e the Entry thereof in the Court befo2e the She- 
riff, the Defendant map be arreſted by the Cuſtom of London. 
4 By the Cuſtom of London, after the Plaint entered ag in 
the ſaid Caſe befoze, oz befoze the Plaint entered, if it be after- 
wards entered, any Serjeant ex Officio, at the Requeſt of the 
Plaintiff, map arreſt the Dekendant abſqz aliquo preceptore tenus 
vel alicer, and this Cuſtom wag allowed to be good bp all the 
Juſtices and Barons. Co. 9. Machally 67, 69. b. 
5. By the Cuſtom of London, after a Plaint entered as befoze, 
the Defendant maß t arreſted by his Bodp, by a Pzecept in 
Nature of a Capias ut ſupra, befoze any Summons, and pet it is 
allowed to be a good Cuſtom by all the Juſtices and Barons, 
inaſmuch as it is eſtabliched and confirmed bp Parliament. 
Co. 9. Machally 68. 2 | 
6. Co. 9. Machally 69. b. it was objected, that the Cuſtom of 
London is not good, in that the Entry of the Plaint, upon which 
e Partp was arreſted ut ſupra, was wirhout Fozm, and ſs 
ot and obſcure, that opus eſt interprete: By all the Juſtices 
and Barons the Cuſtom is allowed, fo2 that this was but a 


dozt Kememb:ance to d2zaw the Declaration at large afterwards 


in the Court of Pleas, which by the Cuſtom is ſufficient to arreſt 

m. | | | 
A If in Debt upon an Obligation of 100 J conditioned for the Pay- 
ment of 50 l, at a Day, the Defendant pleads, that before the Day of 
Payment of the Fo /. it was attached in his Hands by a Creditor of the 
Plaintiff, &. and that after the Day, upon a Scjre Facias againſt him, 


according to Cuſtom, he paid it; this is a good Bar of the whole, be- 


cauſe the Attachment being made before the Day of Payment, it be- 


came a Debt co che Credicor, and the Obligee could take no Advan- 


tage of a'Breach of the Condition afterwards. Paſch. 19 Car. 2. between 
Robbins and Staudard, 1 Sid. 327. adjudged. 


8. (e) But if the Attachment had been of 20 J only, ir might have (c) Godb. 


been pleaded in Bar (f) of ſo much. Paſch. 16 Car. 2. x Sid. 327, per 
Curiam. 5 


N 8 Fg energy 75 on No þ f | 
(M) What Perſons ſhall be within the 
Cuſtom. . 


o 


x, 8 5. (a) Snelling 82. b. adjudged, that when the Cuſtom is, (-) Cro. El. 
that if Two Citizens of London make a Contract, and 429. 5. C. 
that he that ought ro pay the Monep dies, his Adminiſtratoz Judged. 
wall be bound to pay it as well “ as if it were by Obligation, «gc 
that this is a good Cuſtom, becauſe the Adminiſtrataz was = 
chargeable at Common Law; and bp the Statute the Name of oy FAG 
the Charge is only changed, but the Subſtance remains all one; dg. 


any 
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to tome in and ſhew Cauſe wherefoze the Judgment would Rot be 


0 
(f) Moor 
$98. PI. 820. 
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Cuſtoms of London. 
.— . — . . - — . * — 
and reſolved alſo, that the Stranger, which is no Citizen, afte; 
JF ſuch.Dcbt recovered againſt the Adminiſtratoz by a Citizen, thall 
.= be bound by this Cuſtom. 5 1 11. 


Wo (b) Br. De- 2. (h) 11 H. 7.21. cited in. D. 8. 9 El. 255. 3. Fitzwilliams Heco 
3 | 75 A der certited, that by the Cuſtom of London, a Fozcigner as well 1. 
*. Roms l. af a Citizen and Freeman of London, map deviſe his Lands. 02 
1 3 Tenements in Fee. (c) 5 H 7. 10. & 19. (d) per Brian. ou 
<4 (4) Br, Deviſe 22. S. of Fitz. Cuſtom 8. S. C. | | q ve 
* 3. Doctor and Student 21. There is a Cuſtom in London, that be 
_ Freemen there may by thetr Teſtament enroll'd, deviſe the Lands 
4 2 ok which thep are ſciſed, to anp except Moztmam; but zo H. 3 
2 S. 112. in London, a Man map by Teſfament deviſe to a common 
3 | Perſon, though the Teſtament be not enroll'd. 1. 
1 (e) Br. Cu- 4. (e) 5 H. 7. 10, & (f) 19. b. per Brian, none map deviſe ta 
8 1 24 Firn. (g Guilds and Cozpozations in London, unleſs he be a Citizen ec 
* 8. C. and Freeman; and he map, D. 8, 9 Eliz. 355. 3. intended, that tl 
Ko (F) Br. De- this Meviſe is to be made to a Cozpozat ion within the Citp only, 
| viſe 2. C. and nok out, and made a Quzre, | ee h 
5 it ⁊æ. Cu; | . 90 
_. ſtom 8. S. C. (g) By the Cuſtom of London, a Freeman may deviſe to a Corporation of London, 
1 a Citizen may deviſe to any Man, and a Citizen and Freeman may di in Mortmain. Moor 136. 
_ Et vid, 3 BulC., 16. | : 
3 F. Vid. D. 8, 9 El. 255. 7. Deviſe of Lands in London to Trini- < 
—x | 2 College in Cambridge, and bp all the Juſtices tis good by the l 
=. Statuta ot x & 2 P. M. and nothing is ſaid of the Cuſtom, 
] 6, DoRor and Student 21. Citizen and Freeman map deviſe in g 


N | | * Moztmain, 30 HI. 8. S. 132. And he that makes ſuch Devile 
= ought to be a Citizen and Freeman, and ought to be reſfant. 
_ (h) Br. Cu- 7. (b) 45 Ed. 3. 26. b. adjudged, that a Citizen not reftant, 
_— ſtoms 7. 8. * tarable, oz inheritable, cannot deviſe to St. Mary-Overy in 
"> Moꝛtmain; and there it is ſaid that ſo it had been adjudged be⸗ 

(i) Br. Mort- foze this Time. (i) 38 Aff. 18. adjudged. 5) a, 

main 37.9.C. 8. But there it is agreed by Finchden, that Citizens bozn and 
3 | . Inheriting in London, by (Uap of Heritage, oz Heſtants, and 
. taxable to Scot and Lot, map deviſe in Moztmain Lands of 
_ which thep are ſeiſed in Fee: But D. 8, 9 El. 255. 3. cited the 
(k) Br. 4 (k) 45 E. 3. to be, that ſuch Deviſe cannot be made in Moztmain 
dtoms . S. C. tnlets by -a Citizen o: Freeman; but the Book is contrary. 
(1) Br. Mort- (1) 38 Aff. 18. agreed. DOS 
main 37. 5. C. 9. 30 H. 8. S. 132. Such Teſtament ought to be enroll'd ad proxi- 
. mam Huſtings. K | EY 
+» 10ð0. Doctor and Student 21. puts the Deviſe in Moztmain by 
= Slopes Teſtament enroll'd, but none of the other Books makes an! 
1 . Wention thereok. en 

. (m) Fitz. 11. (m) 5 H. 7. 19. b. per Brian, this Cuſtom came by Ozant of 
uſtom 8. the Kin | 

S C. 4 3 22 — 
j it is ſaid, that in 


. 12. Co. 8. 129. Caſe of the City of London at 1 
London, Citizens ald Freemen bp their Cuſtom map deviſe in 
Woztmain, notwithſtanding the Statute of Moztmain be to the 

contrary, foz the Cuſtoms are confirmed by Act of Parliament. 
13. D. 28, 29 H. 8. 33. 12. the Cuſtom of London is, that a 
Man map deviſe his purchaſed Lands in Moztmain. 

14. 12 El. D. 290. 61. admitted and adjudged, that a Hecovery 
- ſuffered by Baron and Feme, of the Lands of the Feme, is as 
ſtrong to bind the Right of the Feme-Covert. by the Cuſtom of 
London, as a Fine at Common Law. Vide ſuch Cuſtom in Wales. 
21 El. D. 363. 26. 185 RN 

» | . =_ 


0 Cuſtoms 
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_ Cuſtoms of London. we L 
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(D Cuſtoms of Things. 


682 7. Snelling 82 admitted by. udgment a good Cuſtom, (3) Cro. Bl 
h 


— * ** Ine 2 * 
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(C that if a Contran be made by Two Citizens, and he that 429.5 © 
ought. to pay the Wonen dies inteſtate, his Adminiſtratoz wall Ne g C 
be bound co pap it as well as if it were by Obligation. 153.8. C. 


admitted. 
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(O) (9 Cuſtoms Of London. 3 (*) .2 Rol. 


Abr. 579, 


— 


| T | | | | 580, 58r. 
1. AP Here is a Cuſfom in London, that when a Chaplain keeps vide. 
any Woman in his Chamber ſuſprexouſip, a Man map 
tome to his Chamber with the Beadle ot the Ward, ond enter 
the Chamber and ſearch. 2 H. 4. 12 b. Ae 
2. Jt is no good Cuſtom in London, that if any Perſon dies 
within any Pariſh in London, and is carried out of the Pariſh 
to be buried in anp other Pariſh, if he is buried in the Chancel 
o2 otherwaps, he ſhall pap (o much to the FA of the Peri 
where he died, as he ſhonld have paid if he had been buried there 
in the Chancel; oz otherwaps, as where he was buried; fo2 this 
Cuſtom is againſt Keaſon, that he that is not any Pariſhtouer, 
but paſſing thzough the Pariſh, lies at an Inn fo2 a Night, ſhould ' 
he fozced to be buried there, oz to pap as if he had been buried 
there, Hobert's Reports (a) 238. between Topſal and Ferrers. 5 0 Hob. 
| 1 * 01. 175. 
| | S. C. 1 Rol. Abr. 559, Pls s. C. 


3. (b) The Cuſtom of London is good, that if a Villein abides (b) Moor 2. | 
in London fo2 a Bear and a Dap, that he ſhall not be taken, noz Pl. 4, S. F. 


put out by Wꝛit de nativo habendo, no2 by anp Pꝛoceſs thereupon adjudged, 
iſſuing. (e) 7 H. 6. 32. dubitatur. 8 H. 6. 3. b. fo? this is nor mo2e (c) Br. Cu- 


than is in ancient Demeſn. . 
4 By the Cuſtom of London, no Attaint lies fo2 a falſe Derdic 3% 6 8 
given in London. (d) 7 H. 6. 32. b. . 


| d) Br. Cu- 
5- Jt is a good Cuſtom in London, that the Mapoz of London —— 23. 
map take Recognizances of ann Perſons being of full Age, oz S. C0. 
Women unmarried, (e) koz he is a Judge of fiecozd, and though (e) And the 
perhaps the Debt grew due out of London. Dubitatur, Tr. 32 El. Courts above 
B. R. between (f) Chamberlain and Thorp. will take No- 


| 883 tice thereof. 
I Leon. 284. (f) Cro. Eliz. 186, 187. S. P. dubitatur. 1 Leon. 130. S. P. dubitaturs 


6. Jt is a good Cuſtom of London, That they Time out of 

Mind have uſed to have a meaſuring of Coals infra Portum London, | 

(g) which extends from Stanes-bridge to London-bridge, and from g) 4 laſ. 

thenee to Graveſend, and from thence to Yenland, o: Yendale, and 259. 1 Sid. C 
all this is the Wozt of London. Mich. 11 Ja. B. between the City (0 Rs”: © 

+ of London and Manly, per Curiam. | ö 


7. (h) It is a good Cuſtom in London, that if an (i) Infant binds () Wimars 


himſelf (k) (1) Apprentice by (m) Indenture, with Covenants com- re, 4 a⸗ 

Age of 14. 2 Rol. Rep. 505. Palm. 361. 2 Bull. 192. 1 Mod. 25, (k) Cuffom in London to 

put over an Appzentice to another. March. 3. (1) To a Citizen and Freeman of London. 

2 Bulf. 295. Moor 136. (m) It not enroll'd befoze the Chamberlain within the Dear, upon 

a Petition in French to the WMayoz and Aldermen, &c. a Sci' Fa! ſhall iſlue to the Maſter, to ſhew 

Cauſe why not enroll'd; and if it was thzough the Maſter's Default, the Appzentice may ſue out 

his Indentures: Other ways if thzough the Fault of the Ippzentice, as if he would not come to 

p:elent himCſeif befoze the Chamberlain, &. koz it canno? be enroll'd unleſs the Inkant is in | 
Court; and acknowledges it, 2 Rol. Rep. 303. Pal. 361. Ct vid. 1 Mod, 271. 


prized 


M m m m 


h » 


___ _ Cuſtoms of London. 


A prized therein, that he ſhall be bound by theſe Covenants as if of full 
| | Age. Trin. 25 Eliz. Stanton's Cale, Moor 135. PI 280. admitted. 
8. It is a good Cuſtom in London, That it a Feme-Covert trades by 

her ſelf in a Trade with which her Husband does not intermeddle, and 

(n) S0 ſhe thereby contracts Debts, that ſhe ſhall (n) be ſued for them, and her 

1 „ Husband named only for Conformity; and that if Judgment be given 

(o) r Mos. againſt them, that ſhe only ſhall be taken in Execution. Paſch. 3 Car. L 

26. S. C. cis between (o) Langham and the Wife of Bewel, Cro. Car. 69. 


ted; and 
ſaid, that it was refolved in this Caſe, though not repozted by Croke, that if the Mife uf 
— Trade tha her Mus band does, the is not within the Cuſfom 2: But fo? this, vid. the aa 


in Croke, and Lit. Rep. 31, 32. S. C. Hetl. 9. S. C. Et vid. 2 Brownl. 218. 


9. By the Cuſtom of London, a Tenant at Will under the yearly Regt 
olf 40 5. ſhall not be turned out without a Quarter*s Warning, and 
) 3 Cu- (p) ſuch Tenant paying above 40 s. yearly Rent, ſhall not be turned 
m, that out without half a Years Warning. Mich. 1657. between Derhich and 


— Saunders, 2 Sid. 20. 
old foz half a Pear after his Term ended is not good. Moor 8. Pl. 27. Palm 212. 


10. It is a good Cuſtom in Lender, if a Freeman foreſtals Fiſh coming 

to a Market within the City, and upon Complaint to the Court of 

Aldermen he appears there, and confeſſes the Fact, and they order that 

he ſhall deſiſt, and he will not promiſe to obey, &c. that they may 

(c) Cuſtom (r) commit him until he ſignifies to the Court that he will conform, 


to commit Paſch. 23 Car. 2. the City of London and Coates. 1 Vent. 115. adjudged. 
foz refuling : 58.5 | reg oh 

to ſerve on the Livery, 2 Levin. 200. —To fine and impziſon foz oppzobzious Wozds ſpoke of 
an Fidermen. r Vent. 327. 1 Levin. a00. Et vid. Cro. El. 689. —To impziſon foz diſturbing 
the Election of a Warden of a Company, and foz not pꝛomiſing not to diſturb again. Styl. 78. du- 
bitatur. To impziſon till he takes the Math of an Alderman of London. March 29. 
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© ®) Cuſtoms. In 


Fol. 558. 
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tion, and 


) What Cuſtoms are good. the Diviſion 


(b) A Pre. 
ſcription 


What Cuſtoms are in Reſpect of the Eſtates that ſhall be *»8ht co 
| 3 8 by them. all be ſtend upon 


* but 
a Tuſtom 
19 El. 357. 46. adjudged, That the Cuſtom of a Cannot baue 
(d) Town, that a Tenant in Fee of Socage-YLand 3 
wall not deviſe 02 grant Leaſes fo: moze than Six balhment“ 
Yearg, and if he does, that the Leaſes ſhall be void, od not by 
is a Cuſtom againſt common Keaſon, and e) rhe Liberty of a $&'*"t, es Bo- 


Fec-Himple. (ſemble, the Book in- s es- 


tends a Device bp the Statute.) 


Cuſtom ſhall be games ſo to commence. 1 Rol. Rep. 46. ver Coke. 
eſſential Parts of a Cuſtom. Co. Lit, 110. b. (d) What Cuftoms cannot 
Town. Co Lit. 33. b. 110. b. te) But a Cuſtom, that if a Copyholder 1 
ſhall determine by his Death, is good. Lit. Rep. 233. Hut. 101, 102. Het 
ſtom that it ſhall determine upon his Surrender to the Lord is void, elſe 
which he himſelf had made. Hut. 101, 102. Hetl. 126, 127. 


— And a 


be alledged in an Upland 
eaſes for one Year, that it 
J. 126, 127. — But a Cu- 
be might deſtroy the Eſtate 


„ͤ—— 4 — —_— 


— — _— Fd —— _— — —_ 
— 


(B) Gavelkind. 


_ Ati. at AE. — — — D — 
. 


x. (a) P 4 E. 1. b. Kot. 2. Margeria, quæ fuit Uxor Johannis (4) Reym 96+ 


| odfrey, petit verſus Willielmum de Dagenham Medieta- S. C. cited. 
tem, &c. Defendens dicit, quod Conſuetudo de Gavelkind (unde præ- 1 Sid. 136. 
dictum Tenementum tenetur) talis eſt, quod Vidua amittet Dotem, fi 8. C. cited. 
fornicata vel maricata ſuerit, & quod dicta Margeria peperit Filium de 
quodam Willielmo A. poſt Mortem Viri ſui, ob quod debet amit- 
tere Potem. Margeria concedit talem eſſe Conſuetudinem, & di- 
cit quod nunquam fuit convicta, ſecundum quod convinci debet ſecun- 
dum Legem de Gavelkind, dicit enim quod ipſe inquiſiviſſe debuit per 
Inſidias quando ipſa fuit in parturiendo, & tunc debuiſſet ipſam cum 
Puero ſuo cepiſſe cum Clamore & Huteſio; unde deſicut ipſa nun- 
quam convicta fuic ſecundum Legem de Gavelkind, petit Judicium fi de- 
bet repelli a Dote. Defendens dicit, quod fornicata eſt, ideo veniac Ju- 
rata, c. Et Jurata dicit, quod talis eft Conſuetudo ur ſupra, & quod 
ipſa eſt fornicata, & non eſt neceſſe quod ipſa capiatur cum Puero ſuo 
in parturiendo cum Huteſio & Clamore. Ideo Margeria in Miſericordia, 
& Defendens ſine Die. 
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(C) What Cuſtoms are good, what not. 


. Inſuetudo ex certa Cauſa rationabili uſitata privat communem 


Legem. Lit. 37. Davies 1. 32. 
(D) What 


(c) Time and Uſage the 
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pot. 559. E (a) What ſhall be againſt the Law 


Y a ** * 


424 e uſtoms. 
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D) What Cuſtoms are good. 
What Cuſtoms ſhall be good in Deſtrudtion of- Preſcription, 


(a) Yelv. 1. 0. 9 William Aldred 58. b. is cited, that the 29 El (a) Bland 
416. S. C. ei- brought an Action upon the Caſe againſt Moſely, and 
ted, and id, counted, That whereas Time out of Wemozp, &c. there bad 
being alled- been Seven Tights to his Douſe, the Defendant in York City 
ged ro ſtop had erected an Youſe upon his Land, and ſtopped them, to which 
Lights by the Defendant ſaid, That the Cuſtom of the City is, &c. that 
building up- fuch Obſtruction ſuper Terram ſuam Edificationem is lawful , 


ON a new 


Feundaion and adjudged not good, becanſe the Cuſtom (b) cannot take 
3 awap the Pꝛeſcription, and it map be that the Pzelcription be 
Houſe was. gan by Gzant : Quere, foz there is (c) ſuch Cuſtom in London. 
before, was Y! | . | | 
adfudged void, elſe a Man's Houſe might on every Side be encom with Buildings, and he ſhould 
loſe all his Lights... 1 Rol. Abr. 566. Pl. 3. 8. C. (b) One Preſcription may be pleaded againſt the 
other, where they may ſtand together. Godb. 113. 2 Mod. 194, 103. (e) The Cuſtom chere is to 
build upon the old Foundation to any Height, though the Lights of a Neighbour are ſtopp'd there. 
by; and this is a good Cuſtom, tend ing to the Peopling of Cities, and Encouragement of Trade, &c. 
7 and Reine, Yelv. 215, 216. per Curiam, though Judgment was given upon another Point 
1 Bull. 115, 116. per Curiam. Godb. 183. per Curiam. | | 


* 


e is _>— at. * 


i.e 23 i. - 


nnr 


(a) UMide of Reaſon, — 


Moor 588. | 

Bridg. 11, 12. 

Deen. 217, 1, IT is not a good Cuſtom in London, that if anp Stranger 
314. 3 Leon, comes into anp Pariſh in London, and dies there, and hig 
+ tom Bodp is carried and buried out of the Pariſh, that ſo much ſhall 
weletz be paid fo2 his Burial, and other Things belonging thereto, as 


| Canon before f02 the Hermon, &c. to the Pariſh where he dies, as is paid in 


any. Vacancy the Place where he is buried; fo2 this is againſt. Keaſon to bind 
* Strangers bp ſuch a Cuſtom foz Burial, who are not compella⸗ 


2 J. 199. ble to come to the Church to receive the Sacraments there, | 


(6) 1 Rol. P. 15 Ja. B. (b) Sir J. Ferris's Cafe, reſolved per Curiam, and a 

Abr. 557. PMohibitien granted accozdingip upon a Suit in the Spiritual 

PI. 2. S. C. Court bp the Pariſh of St. Buttolph, London, where the Party 

Hob. Fo!. died, koz thele Duties. „bin 

b 2. It is a good Cuſtom, That whereas J. S. is ſciſed in Fce 

_ of the Mano? of T. and all the Tenements in the (aid Town are 
held of the ſaid Mano, that he and all thoſe, &c. have had Time 
out of Mind, &c. a Bakechouſe, Parcel of the laid Manoz, main- 
tained at their Charge, and that this Bakehonſe was (ufficicnt 
to bake B2cad fo; all the Juhabitants, and ko all Paſſengers 
thꝛough the ſaid Town, and the Bzead there baked had uſed, &c. 
to be ſold at reaſonable P:ices, and that no other Perſon within 
the ſaid Town had uſed to bake any B2cad to ſell, fo anp Perſon : 


adjudged. 


2 This is a good Cuſtom, though it reſtrains other Men to cxer- 


iſe their Trades within a certain Place. H. 32 El. B. R. be⸗ 
(e) Cro. Eliz Ween (c) Sir G. Farmer and Brooke, per Curiam, M. 32, 33 El. 


= 


:-3, 2% B. R. adjudged, foz- this might have a reaſonable Beginning to 


S. C. zdjud- bind his own Tehants as this onlp docs. Co. 8. 125. . 
ged 1 Leon. f 


143. S C debated. Ow. 67. S. C. adjudged con. 8 Co. 124. S8. C. cited to have been adjudged pet 
totam Curiam. 2 Bulf. 195. S. C. cited to have been, adjudged. 3 Bull. 61. cited; and ſaid, That 
it mult be averred, that the Oven is ſufficient to ſerve all. 8 


4 4 Ns | | 3. Jt 
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It there be a Cuſtom within a Pariſh, That the Parſon ok 
the ſaid Pariſh ought yearly co ünd a Bull and a Soar within 
the ſaid Pariſh, fo2 the Encreaſe of Cattle, fo2 the Maintainance 
of Hoſpitality; and that in Conſideration thercof the Parſon 
ſhall have the Tenth of rhe Encreaſe, &c. This is a good Cuſtom, 
fo2 it 19 groun ed upon a good Conſideration, inaſmuch as 
the Parſon ſhall habe the Tpthe and Tenth of the Encrcale. 
(d) Tr. 39 El. B. R. per Curian (4) Pielding 


and Fay S C. 
Cro. Eliz. 569. adjudged. Moor 355. Pl. 381. Wa 


Orr. 


4 It is a good Cuſtom, that where he and all, &c. have Time 
out of Mind been ſeiſed of a Mill in the Parich of D. that all 
the Inhabitants within the laid Pariſh ought to grind all the 
Gꝛain that they erpend in their Meſſuages o: Tenements at the 
"faid Mill: This is a good Cuſtom, though all the Inhabitants 
are not his Tenants. M. 11 Ja. B R. between (e) Higgs and (e) 2 Bull. 
Gardiner, adjudged, (f) fo2 this Cuſtom map have a reaſonable 195,195. 
Beginning, as by Compoſition upon building the Mill. > hg adjudg- 


ed, 
(f) But a Cuſtom that the Lord ſhall have the beſt Beaſt of every Perſon dying within his Manor, 


which is found there, is naught, for between the Lord and Stranger, it could have no lawful Com- 


mencement, though between the Lord and his Tenants it may be good. Cro. El, 725. adjudged. 
+ Rol. Abr. 266. Pl. 1. | | 


;. A Cuſtom againſt Keaſon is void. D. 1. Taniſtry 32. b. 
6. A Cuſtom witch is injurious and p2eudicial co a Multitude, 
and beneficial only to ſome particular Perſon, is repugnant ro 
the Law of icaſon. Davies 1. Taniſtry 32. b. 25 | 
„ A Cuſtom in a Town koz a Tozd to enter into the Lands of 
his Tenant, till an Agreement made fo2 the Arrears when the 
Tenant ceaſes fo2 two Years, is not good, fo? it is an ill Uſage 
to ouſt a Man of his Inheritance. (g) (h) 43 E. 3. 32. Curia. (g] Without 


| Action or 
Anſwer. 2 Inf. 56, 47. (h) Fitz. Cuſtom 15. S. C. 1 Bulſ. 115. S. C. cited, 


8. But ik this Cuſtom had extended it ſelf into many Towns, | 
it had been good. (i) 43 E 3. 32. (i) Fitz. Cu- 
9. Jr is a good Cuſtom, that the Tenants of the Manoz fom 15. S. C. 
ought of themlelves to chooſe a (ii) Bedle to collec the Vient and | 
Amercements of the Mano, and that if the Bedle be not ſuf- * Fol. 7 
fictent, that the Tenants ſhall anſwer them to the Lo2d. (k) 44 E. 34 Won 
1;, () 11 H. 4. 2. 11 H. 6. 52. b. | ; (iii) For his 


* Office- Oarh 
and Derivation of his Name, vid. Co. Lit. 234. b. (k) Fitz. Avowry 73. S. C. Br. 25. 8 C. (1) This 


is miſprinted in the Original as here; but I ſuppoſe ſhould be 14 H. 4. 2. which vid. Br. Cuſtoms 18. 


10. Alſo the Cuſtom is good, if it be beyond this bcfo2e, that 
if the Bedle eleded bp the Tenants refiiſes to do it, that he ſhall 
be amerced, and that the Lo2d map diftratn him till he hath 
found Surcties to perkozm his Office, though the Tenants are to 
anlwer fo2 him. 11 H. 6. 52. b. 3 

11. It is a good Cuſtom, that the Lo?d of the Town ſhall have 
to his Fold the Sheep of Strangers which come upon the Land 
of his Tenants, and not the Tenants, (m) 46 E. 3. 13. (m) Br. Cu- 

12. It is a good Cuſtom, that when a Man hath agiſted His ſtoms 8. S C. 
Cattle in my Park, in the Time of a great Snow, fo2 Necefſity 
to cut the Bzanches of the Oalis fo2 them, (n) 46 E. 3. 12. b. ad- (o) Fitz. 
mitted, but ſuch Uſage 1s not ſufficient, unlels it hath been Time Brief 599. 
vir of Mind, &c. S. C. 

13. It is not a good Cuſtom in a Lect, that if the Petit 12. 
make aup falſe Pꝛeſentment, and it ig found falſe by the 
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G!zand Jnqueſt, that rhe Petit 12. ſhall be amerced, fo? this ig 
(o) Fitz. againſt common Right, and Extoztion. (o) 9 H. 6. 44. b. Curia. 
Cuſtomr. 14. But it is a good Cuſtom, that if thep conceal any Thing 
3 = Br. 3. that ought to be pꝛeſented, that they ſhall be amerced, (p) 9 UH. 6. 
tag” NS | 
. 4 15. (pp) Jt is a good Cuſtom, that every Man of the Town 
S. C. Br. 3z. that hath an Youſe next adjoining and abutting to the High- 
S. C. ſtreet, map ſell all Merchandizes in his Shop within the (aid 
(pp) 55 * Houſe, in the Time of the Market which is held in the High: 
ron. Bur for ſtrect- (q) 11 H. 6. 19. b. 25. | 
this, vide 16. (c) It is a good Cuſtom, that a Coppholder in Fee may 
2 Rol. Abr. (s) cut down (t) Trees, and ſell them at his Pleaſure, P. 6 Ja. B. 


123. B. 1. between Glaſcock and peche. 
and the Notes b | 
there. (d) Br. Preſcription 98. S C. 1 Jon. 245. S. P. per Curiam. (dt) For this, vid. 


Dal. 8. Noy 2. Hob. 11. 1 Bulſ. 5. 2 Brownl. 85, Godb. 234,235. 3 Bulſ. 81 Winch. 1. Styl. 233, 
(t) Whether ſuch Copybolder may dig for Mines, 1 Sid. 152. 


(u) 1 Bull. 17. (u) But otherwaps it is of a Coppholder fo? Life, P. 6 Ja. ;. 
158.S.P. Tr. 7 Car. B. R. between (W) Rooke and Huggins, adjudged upon 
— 1 4 a Special Verdia per totam Curiam, where the cutting of Elms 
rim. by a Copyholder fo2 Life by ſuch Cnffom was adjudged a Fo:- 
(w) Ero. Car, feiture, and cited. (x) Powel and Peacock adjudged. Hobert', 


ny bs Reports 16. ſatd by Warburton to have been latelp adjudged. 

. C. adjudg- | k 

ed. 1 1 245. S. C. adjudged. (x) Cro. Jac. 29. S. C. adjudged ; and being pleaded, quod qui- 
fiber Cuſtomar ius tenens might, &c. the Cuſtom was held too large and unreaſonable; for him that 
had but for a Month, or at Will, to cut down Trees. Noy 2. S. C. cited. Cro. Car. 221. S. C. cited. 


2 Brownl. 89. S. C. cited. 


18. It is a good Cuſtom, that a Coppholder koz Life, who by 
Cuſtom map name his Succeſſoz, map cut Timber-Trees, and 
convert them at his Pleaſure, fo2 he is quaſi a Coppholder in Fee, 
(y) Cro. Car. Tr. 10 Ja. between (y) Rawles and Maſon, per Curiam. 


221. S. C. ; 
3 1 Brownl. 132. S. C. 2 Brownl. 95, 86. S. C. fully debated; 192, 193, &c. 202. adjudged per 


totam Curiam. 


19. A Cuſtom within a Pariſh, that all Lambs fallen and bred upon 
one Tenement in the ſame Pariſh, though belonging to ſeveral Owners, 
ſhall be reckon'd together as if but one Man's, and the Tenth ſo coun- 
ted together paid for Tythes,. is void and unreaſonable, for by this 
Means it might happen, that a Man might have but one Lamb, and that 
ſhould be taken for Tythe, and he that had more ſhould pay nothing. 
Mich. 18 Fac. between Barker and Cocker, Hob. 329. adjudged. 


— 


— 


— —— 


(F) What Things may be done by 
- Cuſtom. 


I. I T is a good Cuſtom, That when one goes to plough, that he 
map turn his Plough upon the Land next adjoining, bel 
(a) Br. Cu- fow'd oz net. (a) 22 E. 4. 8. b. adjudged; but (b) 21 E. 4. 28. b. 


ſtom 51. dubitatur. 
S. C. Be. Treſ- 
paſs 351. S. C. (b) Be. Cuſtom 51. S. C. Br. Treſpaſs 351. S C. 


(e) 5 Co. 84. 2. (c) It is a good Cuſtom to dꝛy Nets upon the Land of ano 
S. 8. ther Man, in Favour of Fiſhing and Navigation, Davies 1. Ja- 

| niſtry 32. b. BG 

| | 4 3. Jt 
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3. Jt is no good Cuſtom, That noue ſhall put his Cattle into 
his Land bekoze the Lo2d, to? it is not reaſonable that if the Lo2d 
will not put in his Cattle, that the Tenants ſhall loſe the Pzofit 
- of their Soil; bur ik a Dap is limited tis otherwaps. 
(d) 21 E. 4. 28. b. (e) 2 H. 4. 24. b. Davies 1. Taniſtry 32. b. d) Br. Cu- 


; {tom 51. S. C. 
(e) Br. Cuſtom 12, S. C. Fitz. 10. S. C. 


4. It is a good Cuſtom, That none ſhall put in any (f) Cattle (f) Ia the 
in certain Lands after the Cozn cut and (g) Vines till Michael- Original 'ris 
mas following, but that Two Men ſhall have their great Cattle 1 
there to take the firſt Seian of the Paſture; and this Cuſtom is gjjgina'cis 
good againſt the Lozd alſo, (h) 48 E. 3. 23. b. Uines. 


eee 8 | (b) This is 
miſprinted in the Original as here, and I ſuppoſe ſhould be 46 E. 3. 23. b. 


: CQLAL\ 
5. It is no good Cuſtom, That the Lo2d of the Manoz ſhall Fol. 51. 
detain a Diſtrels taken upon the Demeaſns till a Fine at his 
mill paid fo2 the Damage. Lit. 46. Davies 1. Taniſtry 33. 
6. A Cuſtom, That the Loꝛd may take ko; his Heriot (i) the 11) is mhare 
Beaſt of a Stranger, levant and couchant upon the Land of the Cuſtom 
the Tenant, is not good. (k) D. 3. El. 199. Davies 1. Taniſtry 33. was laid, that 


if the Te- 
nant hath none, or the beſt Beaſt is eſloin'd, the Lord has uſed to take the beſt Beaſt levant and cou- 


chant upon the Land. Wilſon and Wile, Moor 16. Pl. 58. adjudged. N. Bendl 112. Pl. 147. ad- 
judged. . Et vid. N. Bendl. 302, Pl. 294. Dal 61. Qw. March 165. that the Cattle of a Stran- 
ger may be diſtrained for an Heriot, but not ſciſed. (Kk) 2 And, 153. S. P. cited. 


7. A Cuſtom, That the Loꝛd of the Mano? ſhall have 3 d. foz a 
Pound Peach of everp Stranger is not good. (J) 21 H. 3. 40. () Br. Pre- 
Da. 1. Faniſtry 33. (m) 11 H. 7. 13, 14. (n) But it is good againſt ſcription 40. 
the Tenants of the Manoz. (o) 11 H. 7. 13. S. C. Fitz. 67. 


S. C. Cro. El. 
725. S. C. cited. (m) Br. Preſcription 106. S. C. (n) So of a Cuſtom, That if a Tenant makes 


2 Reſcous, or drives his Cattle off the Land when the Lord comes to diſtrain, that he ſhall be amerccd = 


by che Homage, &c. Godb. 135. (o) Br. Preſcription 106. S. C. 


8. Where by Cuſtom the Homage of the Manoz hath uſed 
Time out ok Mind to make By-Laws, koz the better o:dering 
the Tenaats of the Mano, touching their Common, under a 
Pain, it is a good Cuſtom, that the Lozd of the Mano? hath 
uied Time out of Mind, &c. to diſtrain the Cattle of him that 
b:oke the By-Laws fo2 the Penalty in any Place within the Ma⸗ 
noz, though it be within the proper Soil of the Lozd, o2 others, 
and not in the Lands of the Offender, fo? this is not iſſuing out 
of the Land. D. 15 El. 322, 23. adjudged; but there 24 moved 
again in another Cale, | 


— 1 


(G) (a) What ſhall be againſt the Law ( wi. 


Cuſtom to 


of Reaſon. | charge a 
Man's . 
1 itance for a 
1558 a good Cuſtom, That the Co2po2ation of Litchfield have Thins fans 


is good 
Dcliman that ought to ſweep the Marliet⸗place, and in fiecom- T Sid 131. 


1 we = admit 
„ 
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—_— Cuſtoms. 
good Cuſtom, fo2 the Wen that are charged by it have a reaſon- 


(a) Moor able Benefit therebp. P. 12 Ja. B. R. between (a) Hill and Haw, 


835. PL. 1124. & Tr. 12 Ja. B. R. adjudged. 
S. C. adjud- 


ged, That the Cuſtom was good, though the Cern was not ſold, but brought in to be ſold. 2 Bull. 
201, 206. S. C. adjudged. 1 Rol. Rep. 1, 2, 44, 48. S. C. adjudged. | F 


2. Jt is a good Cuſtom, That the Co2pozation of Graveſend 
have uſed Time out of Memozp to maintain a Barge fo2 Paſſen⸗ 
(b) 2 Brownl. gers between Graveſend and London, and (b) that no Fozci- ner 
177, 178. gught to carry any Perſon from Graveſend to London without 
vide. Licenceof the Companp ok Watermen of Graveſend. M. 5 Ja. B. R. 
Av 5 pe be (c) Pincocke and Saunders, adjudged upon Evidence ax 
tel. the Bar. | | | $054 | 
_ 3. Jt is a good Cuſtom, That where the Biſhop of Sarum wag 

ſciſed in Fee in the fiight of his Bichopzick, of certain Wills 
within the City of Sarum, that all the Inhabitants reſident 
| within the Citp iz anp ancient Meſſuage held of the ſaid Biſhop 
(e) The Cu- have uſed a Tempore, &c. (e) all their Gzain by ſuch Jnhab:; 
ſtom laid ſo tants in their ſaid Youſes [pent, at the ſaid Mills, and not elſe, 
is uorcaſfon= where, without Licence, &c. to grind, and pay fo? the ſaid Gzind⸗ 
8 3 -ry ing; and in Conſideration thercof, the Biſhops, a Tempore, &c. 
uſed in > ry (Ff) have uſcd to keep Servants, &c. to grind, and Loaders to 
ing Pullen, carry, &c. fo2 here are mutual Conſiderations, and mutual 
&c which it Actions lie; fo2 one is to grind there, and the other to maintain 
is not 8 his Mills, and all Pꝛoviſon ko: Gzinding: Hobart's Reports 256. 
1 LY between (g) Harbin and Green, per Curiam; though this extends 
Litleby, as well to Szain bought as to Gzain that grows upon their 
1 Vent. 168. Tenements. | | 
per totam TIER 
Curiam. 2 Saund, 117. 2 Levin. 27. Et vid, Hard. 67, 68. 1 Levin. 15. (f) Styl 421. (g) Hob, 
Fol. 189. S. C. Styl. 421. S. C. cited. | 


4. But ſuch Cuſtom is not good, if it extends to G2oin ſold in 

his Houſe, to reſtrain ſuch Jnhabitant from felling Gzain in his 

* Fol. 562. Douſe “ without grinding thereof, Hoovart's Reports 256. betwecu 
[= (h) Harbin and Green adjudged, 


ch) Hob. Fol. 3 | 

189. S. C. adjudged: And per Hobart, though the Breach sſſigned had been only in Corn ſpent, yet 
the Action would not have lain, becauſe the Cuſtom being entire, is totally void, though ſome Part 
of it alone might be good in Law. Moor 887. Pl. 1247. S. C. adjudged. 


5. It is no good Cuſtom, That the City of Norwich hath Time out 
of Mind maintained a Key for unlading Goods brought up the River 
to the City, and that every Veſſel paſſing through the River by the 
Key had paid a certain Sum, for the Veſſels that unlade not at the Key, 
or other Place in the Ciry, have no Benefit from the Maintainance of 

6% Hafpart the Key. Paſch. 22 Car. 2. (i) Anonymus, 1 Vent. 71. adjudged but 
and Wills, laid, the Cuſtom might extend to ſuch Veſſels as received tlieir Freight 
S. C. 1 Mod. at the Key. 
47. adjud- | 
ned; and ſaid, That if the Unlading had been at any other Place in the City, there would have 
been ſome fierſon (v2 it, oz if it had appeared they had cleanſed the River. Sid. 454. adjudged, 


6. If a Lord of a Manor which extends it felf upon the Banks of 
Part of a River only hath Time out of Mind maintained a Key for the 
Lading and Unlading of Goods, and kept a Buſhel within the Manor 
for the Meaſuring, and other Merchandizes, he cannot preſcribe ration? 
inde for a Buſhel of Salt of every Ship ſailing in the River; for the Re- 
pairing the Key, and keeping a Buſhel within the Manor, cannot war- 
rant the Taking of Toll our of the Manor for Goods not brought to 
the Key within the Manor, though brought to another Place ws 
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he ſame River. Hill. 75 & 26 Car, 2. between (x Prideaux and I 
2 Levin. 96, 97. adjudged. 


„„ 6909 OY * 


arne, (k) Raym, 
$33.3. C. 


| dA adjudged. 
1 Mod. 104, 105, S. C. and the Court inclined accopdingly. 


7. It is a good Cuſtom, That the Mayor and Commonalty of London 
have had of every Maſter of a Ship 8 4d. per Tun, in the Name of 
Weighage, for every Tun of Cheeſe brought from any Place in England 
to the Port of London; (I) for the Liberty of bringing it into the Port, (i) Lit. Rep. 
which is a Place of Safety, is a ſufficient (m) Conſideration, and the 12 
Mayor and Commonalty have the View and Correction of the River (7), Belief 
Thames. Mich 33 Car. 2. between the Mayor of Londen and Hunt; 4 . 
3 Levin. 37. adjudged upon a Writ of Error in Cam Scac', and the Judg- Duty, tho 
ment affirmed accordingly. no Conſide⸗ 


| ration fo it 
; appeared. Lit. Rep, 103. 1 Prot 769. Pl. 1. 


8. The Lord of a Manor may preſcribe to keep and repair a Wharf 
within the Manor, © ratione inde to have. Toll of all Goods landed 
within the Manor, though not upon the Wharf, for the (n) Landing (a) 7 Co. 17.8. 
upon the Soil is an Eaſement, and all the Lands in the Manor were the 
Lord's originally, and this is in Nature of a (o) Toll-Traverſe. Trin. (o) Foz this, 
7 Will. & M. between Criſp and Belwood, 1 Lev. 97. 3 Lev. 424. ad- vid. 2 Rol. 
judged. Abr 522. 

9. It is a good Cuſtom within a Manor adjoining to the Sea, That in 
caſe of any Shipwreck of any Ship caſt upon the Manor inter Fluxum C- 
Refluxum Maris, the Lord ſhall rake Care of the Sick and Wounded, and 
Burial of the Dead, and keep the Goods there caſt for the Uſe of the 
Proprietors, and in Confideration thereof, (p) to have the beſt Anchor (p) ; Levin. 
and Cable of the Ship; for though Charity obliges the Lord ſo to do, 35. 5 P. ad- 


yet it is not unreaſonable that he ſhould have a Recompence of his cog Inn 


Charity and Charge. Trin. 3 Mill. between Simpſon and Bichwood, 3 Le- Oo 8 


vin. 30). adjudged. appearings 


i. th hot * — 2 lth. 


TW I OGAMELICIESEEAER 
(H) What ſhall be good (a) Cuſtoms. (© re guns 
| ; | | Copybolds in 
x: (b) L © is a good Cuſtom, that a Coppholder fo: Lite map diet Alen 
(c) nominate him that is to ſucceed him. Trin. 10 Ja. of the Copy- 

between (d) Rawles and Maſoon, per Curiam. holder in 


| | Poſſeſſion. 
Coulſ 102, 165, 3 Leon. 226. Godb. 140. To aſſign one to take the Proſils of a Copyhold during 
the Minority of the Heir. 1 Leon. 266, 328. Cro. El. 224. — And in Prejudice hereof, the Copy- 
holder by 12 Car. 2. cannot diſpoſe of the Cuſtody of his Children. 3 Levin. 395. —To make a 
Letter of Attorney to Two Copyholders ro furrender his Copyhold after bis Death. Styl. 211. dubi- 


fatur. 403. adjudged. (b) Noy 3. S. P. adjudged. (e) Per Moor 788. Pl. 1688. by Two Juſti- 
ces, ſuch Cuſtom to compel the Lord to make a Grant is not good: Secus if to compel an Admit- 
tance. (d) 1 Brownl. 132. 2 Brownl. 85, 86. S. C. fully debated; 192, 195, &c. 201. adjudged. 


2. Jurata preſentat, quod eft quzdam Conſuetudo in Hundredo de 
Mid' in Kancia, quod ſi quis in Adulterio Prolem genuerir, & ipſe in- 
de non poſſit ſe acquietare per Legem ſuam, aur recognovit Factum, 
Ita quod convictus ſit, quod ipſe forisſaciet omnia Bona & Catalla ſua 
Domino Regi; & per hane Conſuetudinem Ballivus Reginæ ſeiſivit om- 
nia Bona cujuſdam Adulteri, pro quorum Captione nunc preſenta- 
tur; & fatetur quod talis habetur Conſuetudo in placitando hic. 
Mich. 21 E. 3. B. N. Hot. 10. | / 
3. IT is a good Cuſtom, That an Eſtate of Freehold and In⸗ 
heritance hath uſed to pafs by Surrender without the Aſſent 
vt! the Lozd in his Court, by Delivery over by the Bapliff — 
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PI. 7. S. C. which vid. and the Notes there. 
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Cuſtoms. 
the Feoſſee, accozding to the Fozm of the Charter, to be inrol'd 
in Court oꝛ ſuch like. Co. Lit. 59. b. 


4. It the Lozd of a Copphold by Cuſtom claims to have a Fine 
of the Coppholder upon everp Alteration of the Lozd, be it b 
Alienation 02 otherwaps, this is a void Cuffom as to the Alte- 
ration o2 Change of the Lozd bp the Ad of the Lo2d himſelf; ko; by 
ſuch Means the Coppholders might be opp2eſſed by the Multitude 
of Fines by the A of the Lozw, Co. Lit. 59. b. 

5. But it is a good Cuſtom, That rhe Coppholder hath uſe» 
to pap a Fine upon the Alteration of the Lo2d by the Act of God, 
as by Death of the Lozd, Co. Lit. 59. b. Mhere is cited a Caſe 
to be reſolved upon a Keference out of Chancery, Trin. 39 El. 
Armſtrong's Caſe. | 

6. It is a good Cuſtom, That a Coppholder hath uſed to pay 
a Fine upon everp Alteration of the Tenant, be the Alterg, 
te) For the tion (e) by the Ac of God, oz by the A of the Party, Co. 
Co_ od Lit. 79. b. 

onou : 

louceſter Fee, That every Tenant there dying ſeiſed of an Tnheritance, ſhall pay to the 
22 — Cotta ge me &c. for which The Bryly of the Lotd, or bis At, ad may ay 
x Sid. 17, 18, dubitatur. 


7 Ir is a good Cuſtom, That a Man that hath a Ferry over 
a er, &c. 1 
8. A Man map peſcribe oz alledge a Cuſtom to have ſolam 
Veſturam Terrz from ſuch a 5 to ſuch a Day, and by thts the 
u 


(f) 2 Rol. Owner of the Soil ſhall be excluded from feeding there. (f) Co, 
Abr. 267. Lit. 112. 6 y 

Pl. 6. S. c. 

which vid. and the Notes there. 


9. So a Man map p2eſcribe to have ſeparalem Paſturam of ſuch 


2 2 wy. Land, and exclude the Owner from feeding there. (g) Co. Lit. 122. 
r. 267. | | 


10. It is a good Cuſtom in a Copyhold Manor, That a Feme-Covert, 

with, or without the Conſent of her Husband, may deviſe her Copy- 
| hold Land to her Husband, or whom elſe ſhe pleaſes. Paſch. 25 Eliz, 
6) ie: (h) Moor 123. Pl, 268. per Curiam. 
with's Ca 3 
Godb. 14. 143. S. C. the Cuſtom being laid, That ſhe may deviſe it to her Pusband, and ſurren- 
der it in the . of the Reeve and 6 others. 3 Leon. 81, 83. S. C. adjornatur. 2 Brownl. 218. 
ſeems to be S. C. cited to be adjudged, becauſe the Power was annexed to her Eſtate by the Cuſtom 
by which it began. Vid. But of ſuch a Cuſtom as to Freehold Lands, Q. 4 Co. 61. b. 1 And. 
152. 1 Rol. Abr. 563. Pl. 6. | | 


| 11. It is a ” ren Cuſtom within a Manor, That if any Tenant by 
(i) Foz ſuch Deed or Feoffment aliens, or by (i) Will gives his Lands holden of the 
Cuſtom, as Man to another, that ſuch Alienation or Gift muſt be preſented at the 
to the ** next Court, or at ſome Court of the Manor held within one Vear, or 
the Will or Elſe ſhall be void; for Lands paſſed not by the Common Law, without 
a Copyhol- ſolemn Livery, that the Country might have Notice thereof, and 
der, vid. this Cuſtom fortifies the Reaſon of the Common Law. Tin. 41 Eliz. 


* 86. (K) Perriman s Caſe, F Co. 84. adjudged. ö 


the —_— of the Fourth Judge, which N pzeſume was himſelf; Et vide there his Reaſons 
moꝛe v. | | | 


12. A Cuſtom in Vers to chooſe yearly Two Burgeſſes, cal- 
led Wo uſed yearly to make a Feaſt, and to fine thoſe 
who refuſed to make a Feaſt, and to impriſon them cill paid. Mich. 
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7 Fac. Willis's Caſe, Cro. Fac. 555. upon an Habeas Corpus, allowed good, 
and the Priſoner remanded 
13. A Cuſtom that the Lord ſhall have Common in all the Lands 
of his Teaants for Life or Years lying freſh is void; for it is againſt 
Law that the Leſſor ſhall have Common againſt his own Leaſe, becauſe 
ir is Part of the Thing demiſed ; aliter of an Heriot, which is collateral. 
Mich. 19 Fac. between White and Sayer, Palm. 211. adjudged. 
14. It is a good Cuſtom in a Manor, That the Homage have uſed 
yearly to chooſe Two Surveyorsto take Care that corrupt Victuals are 
not fold within the Manor, and to deſtroy ſuch as they find expoſed to 
Gale there; for the Preſervation of Men's Health is deſigned thereby, and 
it is at the Paril of the Surveyors if they deſtroy any Meat that is not 
ſo. Trin. 27 Car. 2. (1) between Vaughton and Atwood, x Mod 202. ad- (1) 2 Mod. 
judged by Three Judges, North dubitante: And where the Book ſays 56. S. C. ad- 
Judgment was given for the Plaintiff %, I ſuppoſe it miſprinted, and Judge. 
chat it ſhould be Defendant. | 
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(J Againſt the Law of the Land. 


1, T'Verp Cuſtom againſt the Maxims of the Common Law is 
not void. Davies 1. Taniſtry zo. | | 
2. Foz it is a good Cuſtom, That a Feoffment of Tenant in | 
Tail with Warranty ſhall not be a Diſcontinuance. (a) 30 Aſl. 8 N 
Pl, 47. | Y . 
3. It is a good Cuſtom, That a Woman ſhall not have Dower ae AV 
where ſhe received during the Coverture Part of the Money foz . 
the Sale of the Land. (b) 20 E. 3. Brook Cuſtoms 53. (b) Fitz. 1 
4. It is a good Cuſtom, That if a Man marries a Widow Preſeription 0 
the ſhall not have Dower. Kitchin 149. Da. x. 30. b. 20. 8. Co | | 
5- But a Cuſtom, That the Wife of Tenant in Fee ſhall not be ">" 6” | 
endo ned 1s not good, Da. I. Gavelkind 49. b. WARY Y: 
6 A Cuſtom, That the Wives of lriſh Lozds oz Captains « "TY 
ought to Have the (ole P2zoperty in certain Parts of the Goods = 0g 
during the Coverture, with Power to diſpole cf them (c) with- (c) 1 Rol. = 
out the Aſſent of the Hugband is not good, becauſe it is againſt —_ 60g. "1.4 
the Common Law. Da. 1. Gavelkind 50. b. 54 1 G. 44 
7. Jt is a good Cuſtom, That if a Man be ſciſed of Land foz ' | 11 
40 Weeks, though without Title, he ſhall not be ouſted by Entry $4 
without Action. 21 E. 3. 46. b. adjudged. 1 
8. A Cultom, That the (d) Tenants of an Honour ſhall pay (a) A Cu- #4 
(e) ko; everp Alicuation a Fine to the Lozd is not good, becauſe tom, Thar | 4: 
it is againſt the Law that any ſhould make Fine fo2 an Alienation oy oe | 4 
but the Ring's Tenants. (f) 14 H. 4. 3. But quære thereof, fo: e one 41 
it it were againſt Keaſon, the Law would not allow it the King. bis pwughrer 37 
Contra, (g) 14 H. 4. 1. | | withour the 414 
Licence of 4 
the Lord ſhall pay a Fine, is againſt Reaſon, and void, for every Freeman may marry his Daughter i 
to whom he pleaſes. Lit. Se&. 209. —But that every Tenant (though his Perſon be free) that holde 44 
in Bondage, the Freehold being in the Lord, ſhall pay ſuch Fine, is good. Co. Lit. 140. a. (e) Foc 1 
ſach Fine upon a Deſcent, vide 1 Sid. 17, 18. (f) Br. Cuſtom 17. 8. C. Firz. tz. 8. C. (g) Br. | 2M ©. 
Cuſtom 19. S. C. Fitz. 12. S. C. Et vid. Br. Cuſtom 19. And the Caſe of Yungerfozd and Bapy- "Fl 
» 1 Jon. 132. 3 Bull. 323. Lat. 37, 95, 130. 3 Bulſ. 323. 1 


| | ; 
9. A Cuſtom againlt common Night is not good. 7 H. 6. 77 f 
10. A Cuſtom is not good that trenches in P2ejudjce of the 1 
whole HKealm, N.. 33. 6 1] 1 4 | 
11. It is not a good Cuſtom of a Court ta award a Capias in 143 
an Action ok Debt, oz other (uch Wzit, befoze any Summons +1 
awarded, koz this is againſt the Courſe of rhe CRUDE TED, — ; "34 
18 | n | „ 
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(b) : Rol. and all Courts, Paſch. 3 Jac. B. R. between (h) Banks and Pen. 
1 bleton, in a Wzit of Erroz. Paſch. 5 Jac. B. R. between (i) Bal. 
= Pl. 80. lard and Cooke, the which intratur, Trin. 4 Jac. Rot. 681, Hill 
4 2 Rel. Abr. 4 Jac. B. R. between (k) Moyle and Catchmed, adjudget; which 
= 277. DO. 2. intratur, Trin. 4 Jac. Rot. 1609. 
S. C. which ä 

_ vide, and the Notes there, (i) 1 Rol. Abr. 780. Pl. 6. S. C. 793. Pl. 4. S. C. (k) 1 Rol. Abr. 
1 780. Pl. 6. 8. C. 793. Pl. 4 . . | 


3 12. It ig a good Cuſtom in London, That the Mapoz, Neroz- 
= der, oz any Alderman, being a Juſtice of Peace, map take He. 
poſitions of any Perſon p2oduced befoze them, in perpetuam re; 

__ memoriam, ex parte alicujus Perſonz, and thar ſuch Depolitiong 

s hall be recozded there in perpetuam rei memoriam, and that theſs 
| Depoſitions ſo taken fo2 any Perſong there given in Evidence, 
hall be good Evidence to a Jurp to induce the Conſciences of anp, 

and to enkozce the Truth: This is a good Cuſtom, though ther, 

Depoſitions map be taken in perpetuam rei memoriam, mithout 

(1) Cro. Eliz. any Suit depending, Contra Hill. 32 El. B. R. between (1) Kin. 
168. S. C. nersby and Cooper. 


d Judg- | | | 
— pl upon the Pleading, and not upon the Validity of the Cuſtom. 1 Leon. 98, 99. S. C. & 
S. P. by Three Judges; but Judgment was given upon a Fault in the Pleading. | 


"E255 | 


auer 


(m) Cro. Car. 13. (m) It is not a good Cuſtom in London, That if a Man 
561. —46 becomes Bail koz another in an Action there, and the Plaintif 
— — recovers againſt the Pzincipal, and ſues out a Capias againſt 
8. P. adjud- bim, and the Sheriff returns non eſt inventus, that pzcſently up- 
ged. - on this Hieturn, without anp Scire Facias againſt the Bail, the 
Bail map be taken in Execution upon his Kiecognizance ; ko: this 
is againſt the Law and Keafon, inaſmuch as if he had ſucd his 
Scire Facias Againſt the Bail, thep might have pleaded the Qie- 
leaſe of _ Sitia, o: Breath of the Pꝛincipal, &c. Trin. 
. be 


(n) & 32 El. B. tween (n) Devered and Ratcliffe, adjudged. 
adjudged. 2 Leon, 29, 30. S. C. adjudged. 


a oe. th. ů as A - OAa09 ad wart 


14. So it is not a good Cuſtom in an inferio2 Court, upon a 
Judgment in the ſame Pzecept in Nature of a Capias ad ſatisfa- 
ciend', to give a Warrant to the Bailiff to take the Pzincipal 
in Erccution, if he map be found, and in his Oekault to take 
the Bail; fo2 this is againſt the Law to take the Bail bekoze a 
Capias returned againſt the P2incipal, and Scire Facias againſt the 
Bail, Hill. 10 Car. B. R. between Seaborne and Savaker, per Cu- 

riam, upon Demurrer. Intratur, Trin. 10 Car. Rot. 572. 
15. It is not a good Cuſtom in an inkerioz Court (which is 
not within the Statute of 32 H.8.) to grant a Tales de Circumſtan- 
tibus, becauſe this was againſt the Law. Paſch. 16 Jac. B. R. 
+ between (o) Goodveare and Elvin, dubicatur. Mich. 11 Car. B. R. 
| Fol. 554. between Cowpland and Burner, adjudged * in a Writ of Err, 
= oi upon a Judgment given in the Libertp of the Dean and Chapter 
« Abr. 652. dt York, and the Judgment reverſcd accozdinglp. Incratur, Hill 

D. 1. S. C. 19 Car. Rot. 1195. 

which vid. 16. It is a good Cuſtom in an inkerioz Court, That when any 
2 che Notes Man comes to the grand Diſtreſs in any Plea, and it is return 
1 — ed that he is diſtrained by his Goods, & quod nihil habet ulterius 
. per quod diſtringi poteſt, that his Goods ſhall be delivered to the 
= | Plaintiff, finding Security, that if the Suit paſſes foz the De⸗ 
' | . fendant- that he ſhall have again his Goods, and that if it paſs 
koz the Plaintif, that he ſhall have them. Mich. 13 E. 3. B R. 
Rot. 160. in Maidſtone in Kent, in the Court of the Archbiſhop. 
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17. (p) Cuſtom in an intcrioz Court to try Jſſues by Sir 5 
Juroꝛs is not good, though many Courts have uſed it, and ma⸗ 9 © p. 
Judgments depend thereupon. Trin. 8 Car. B. R. between per Curiam. 
(00 Tredinwicke and Peryman, adjudged in a Wzit ot Erro? upon (g) Cro. 
a Judgment in Bodmyn in Cornwall, and the Judgment reverſed Cr. 259. 
accs2zdingly z. though it then appeared to the Court bp many Cer- S, - 
tificates, that moze than twenty Courts in Cornwall have the tam Cu. 
lame Cuſtoms, and infinite Trials there accozdingly, riam; and it 


| | | ' was ſaid by 
nes, that although in ſome Parts of ales there be ſuch Trials by 6 only, it is by reaſon of the 


cute of 34 H. 8. which appoints, that Trials may be by 6 only, where the Cuſtom hath been ſo. 


18. It is a good Cuſtom in the Countp-Palatine of Cheſter, 

That if Audgment be there given in a bafe Court, and thereupon 

a W2it of Erro? is bzought befoze the Chief-Juſtite there, and 

he reverſes the Firſt Judgment, to give Coſts to him at whole 

Suit it is reverſed, Trin. 9 Car. B. R. between Foden and Mad- 

dock. Intratur, Paſch. 8 Car. Rot. 397. admitted in a Wit of Er⸗ 

ro2, where it was certified as a Cuſtom, and agreed per Curiam 

to be a good Cuſtom. 5 | 

19. At is a good Cuſtom in an inferio2 Court, that in an Action 

of Debt, if the Defendant does not deny the Debt, but petit quod 
inquiratur de vero Debito ſecundum Conſuetudinem, that a Jury 

map be returned, that ſhall try it, and if thep find it to be a true 

Debt. that the Plaintiff ſhall have Judgment thereupon. Mich. 

11 Car. B. R. between Smich and Watſon, adjudged in a IUrit of 

Ereo2 (r) upon ſuch Judgment in Norwich, and the firſt Judg- (0 C. El. 
ment affirmed- accozdingly, Intratur, Trin. 10 Car. Rot. 676, 894. SP. 


upon the 
Cuſtom of Nozwich, where the Jury found the Debt to a certain Sum, and the Plaintiff had Judg- 


ment for that. Sum ange upon a Writ of Error, and the Judgment affirmed accordingly. 1 Mod. 
96. S. P. adjudged: Na 


e ſaid, this Courſe prevented a Suit in Chancerp. Et vid. 1 Rol. 
Rep. 193. 


20. Ik there be a Cuſtom in an inkerioz Court, that if a Man 
bzings an Acion againſt another there, and rhe Defendant ap- 
pears, and pleads to Jiſſue, and at the Dap of Trial, the De⸗ 
fendant being ſolemnly called, does not appear, noz find Pledges, 
qui eum manucapere voluerint, to have his Bodp from Court to 
Court, at every Court there after to be held, (s) till the Plea be (5) ia the 
determined, as he ought by the Cuſtom, but in Contempt of the Original 'cis 
Court, receſſit & defaltam facit, and Judgment is thereupon given, —1 Plea 
vet this is not a good Cuſtom, but utterly unreaſonable; but an 
they ought accoꝛding to Law to take the Inqueſt by Default, fo: 1 


4 - : . Judgment 
if he had appeared, and ſtaid in Pꝛiſon without finding Pledges, fur ceo done 


—_— 


pet thep ought not to have given Judgment againſt him if he come il doit 
0 


uld have pleaded to Fſſue. Trin. 1x Car. B. R. between Burges per ie Cu⸗ 
and Sparke, per Curiam adjudged, and ſuch Judgnient given in _ 


Plimouth reverſed acco2dingly. Intratur, Hill. 12 Car. Rot. 576. pete, the 


| ſit, & defal- 
tam facit, uncoze ceo neſt bon Cuſtom, &c. ſo that the Words there ate miſplaced, or ſomething 


omitted. 


21. It is a good Cuſtom in Briſtol, in the Court of Tolſy there, 
held bekoze the Sheriffs and Bapliffs of the City, to maintain 
an Action upon the Caſe, (t) upon a conceſſit ſolvere, ſcilicet, that (t) For this, 
the Defendant conceſſit ſolvere to the Plaintiff 60 l. pro diverſis vide 2 
denariorum ſummis eidem Querenti per Defendentem prius debitis ſol- *% 37h... 
vent, though this is not good at common Law, and though a 33a. Li 
Man cannot befozchand know upon what Contra this is bought 134. Styl. 


198, 228. 


ry * — Whether it lios againſt an Executor, Styl. 145, 199. dubitatur, Et vid. 1 Leon, 2, 
223, | | 


Pppp till 


-” 
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5 till it comes to Trial. Mich. 15 Car. B. R. between Orchard and 
Jenkens, per Curiam; in a Wzit of Erroz out of Briſtol, where 
| this was aſſigned foz Erro?, that it was againſt the Taw, ag to 
A this Matter, but reverſed fo2 another Cauſe, and the Judgment 
* Fol. 565- affirmed * accozdingly. Intratur, Mich. 14 Car. Rot. 194. and (a 
adjudged in a zit of Erro2 upon a Judgment in Briſtol, Hill. 

11 Car. B. R. Rot. 1238, 1239. in Two Actions between Lawford 

| and Cooke, and the Judgments affirmed actozdingip. 

Y But ad- 22. It is no good (s) Cuſtom in Sandwich, that if the Goods of , 
mitting this Freeman of Sandwieb come into the Hands of a Freeman of Ly 
Cuffom was that the Mayor of Sandwich ſhall write to the Mayor and Aldermen cf 
once 7 12 London to call the Party before them, and take Order for the Reſtitution 
y by and if they refuſe, or return no Anſwer to the Mayor and Jurats, the 
J Edw. 1. ayor of Sandwich ſhall write alias & pluries, and after give judgment 
of Withernam againſt the Mayor and Commonalty of London, which 
ſhall be ſignified co the Mayor of London; and if he makes not Reftity.. 
tion in.15 Days, then thoſe of Sandwich may detain the Body of any 
Londoner that comes there till Reſtitution. Mich. 39 & 40 Elix. be. 
- tween (t) Paramonr and Feral, Moor 603. Pl. 834. adjudged by Three 


Judges, Walmſly dubitante. 


be diſtrained foz any Debt whereof he is not Debtoꝛ oz Pledge, and at that Time no Cs piss [y. 
ing in Debt; but being given by 25. E. 3. this Statute extends to the Capias, which comes in lieu 
of the Diſtreſs. Vid. 2 Inſ. 204, 205. (t) 2 And. 151. S. C. adjudged, the Cuſtom bei laid, 
that if a Citizen oꝛ Inhabitant of London is indebted to a JBurgeſs bf S. he map enter a Plaine 
againſt him in the Court of S. and if upon Pꝛoceſs againſt him it is returned that he hath no, 
thing infra, Nc. it hath been uſed to wzite to the Mayo and Aldermen of L. &c. and that if the 
1 — not, noz any Bar was ſent by the Mapoz, &c. Et vid. Moor 588. Palm. 56. 
1 did 355, 35 


23. A Cuſtom in an inferior Court to give a Day to one that hath 
(vu) Sox (uv) made Default, is void and againſt Law. Mich. 12 Fac. between 
Cuſtom to Peplow and Rowh, Cro. Fac. 357. adjudged. 


give Judg- | © 
ment in a perſonal Action upon four Defaults beſoze Appearance is void. Styl. 124. adjudged. 


Cuſtom. 


os " #Y © — EY , : « '& 
—— ——_s — — ! 


— 


| , 
(A) Void for Uuncertainty. | 
\ Cuſtom ought to be certain. 


tp, that in caſe of ſuch G2ant would be void foz Want 
of Certainty. Da. x. Taniſtry 35. (Quære this, fo2 
there may be a Cuſtom which map not begin by Gzant.) 
3- A Cuſtom that when an Ankant is of ſuch an Age that he 
tan count 12 d. og meaſure an Ell of Cloth, that he map make a 
Feoffment, is void fo2 the Uncertaintp, (a) 13 E. 3- Fitz. dum fuit () ; Leoh. 
infra ætatem, 3 Da. 1. Taniſtry 33. | 82. 8 C 


* A 2. Buch Cuſtom ſhall be void fo2 Want of Certain- 


a Hob. 225; 5 
8 c. cited, and ſaid, that ſuch Cuſtom is not good, but that it ought to be at a certain Age, that 
it may appear to be an Age of Diſcretion. 


A Cuſtom that ſuch of the Tenants of the Wano2 who comes 
ark to ſuch a Place, &c. ſhall have all the Wind-falls there, is | 
not good koz the Uncertainty. 14 E. 3. Fitz. (b) Bar 227. Da. x. (b) This is 
Taniltry 33. | 7 miſprinted 
here as in the Original, and I ſuppoſe ſhould be Fitz. 277. 


5. The Cuſtom of Taniſtry of Ireland, that the Land chall de- 
ſcend ſeniori & digniſſimo Viro Sanguinis & Cognominis of him that 
died ſeiſed, is not good fo2 the Uncertainty of the Perſon and 
Eſtate, Da. 1. Taniſtry 37. | 

6. But a Cuſtom that it ſhall deſcend to the moſt wozthp of the 
Blood ig good. Da. 1. Taniſtry 35. b. 


(B) In the Negative. 


1. A Cuſton map be in the Negative, (a) mix'd with an Afit- (a) As in 
mative. (b) 8 H. 5. 4. | Bar of Dowet 


i | | of the Third 
Part the Tenant may plead that the Lands are Gavelkind, and that by the Cuſtom the Wife ſhall have 


the Moiety during her Widowhood, and not any Third Part according to the Common Law. Gould. 
$of. 1 Leon. 133. (b) Br. Cuſtom 32. S. C. | 


2. Ho it ſeems a Cuſtom (c) meerly in the Negative is good. (c) For pre- 
Contra, (d) 8 H. 6. 5. | | is jo 
vid. 2 Rol. 
Abr. 270. 
Q. 1, 2. and 
the Notes 
there. 


(C) Cuſtom . 8 
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2B (C) (a) Cuſtom againſt Cuſtom. 
the aint! : ' 
declared, x. FF in an Action upon the Cafe a Man p2elſcribes, that he an 
2 12 1 all thoſe whoſe Eſtate he yath in the Mano; ok D. hath — 
Manor of, Time out of Memozp, & c. to have a Fold-Courſe, ſcilicet, Cay, 
&c. and had a mon of Paſture fo? Sheep, not exteeding zoo, in certain Land, 
Market, &. ag Appurtenant to his MYanoz, and that the Dekendant hath en⸗ 
_ and char e cloſed Part ak the Land in which he ought ro have the Common 
— Burekers, "1" Of Paſture fo2 the ſaid Sheep, Kc. and the Defendant pleads 
In She High- there is a Cuſtom Time out of q ind, Kc. that the Owner of th: 
ſtreet upon Land in which the Common of Paſture fo2 the ſaid Sheep is ta 
. the Stalls of be taken, Had uſed Time out of Mind, &c. to encloſe anp of the 
| the 4 pw ſaid Land in which the Common of Paſture is to be had: Thig 
Ot. is not good without a Traverſe of the Pzeſcription, foz this is a 
Defendant Cuſtom againſt a Cuſtom, which canuot ſtand together, ſcilicet, 
was a But - that one ſhould have the Fold-Courſe Time out of Mind, and the 
cher, and other might encloſe it, and erclude the Fold-Courſe. Trin. 
radon in xx Car. B. R. & Mich. 11 Car. between (b) Day and Spooner, per 
C Curiam, over-ruled without Argument in a Wit of Erro2 upon 
* Fol. 566. a Judgment to the fame Intent in Banco. Intratur, Mich. 
Hoco Se⸗ 6 Car. Rot. 183. Hill. 11 Car. it was adjudged per Curiam acco: 
cults, and dinglp. = , 


Defen- . | | 
_ — That he was an Houſcholder, and that Time out of Mind every Houſeholder in, &c, 


had uſed to ſell, &c. in their own Houſes, 8 Co. 127. cited, and held no good Plea. (b) Cro. Cir, 
432. 8. C. adjudged. 1 Jon. 375. S. C. adjudged. © © © - 


2. In an Action upon the Caſe fo2 ſtopping ancient Lights, it 
the Plaintiff declares, That he was ſceiſed of an ancient Youſe 
in the Citp of York, and that he and all thoſe whoſe Eſtate, &c. 
have had Time, &c. 7 ancient Mindows, and that the Deken⸗ 
dant had erected a new Youſe upon his own Land next adjoining 
_ thereto, by which he ſtopped the ſaid Windows, and the Defen- 

dant pleads in Bar, that there is a Cuſtom within the ſaid City 

Time out of Mind, &c. that it any one hath Windows againſt 

the Land of his Neighbour, that he map ſtop the ſaid TUindows 

and Lights upon his own Land at his Will and Pleaſure, by 

Fozte of which Cuſtom he ſtopped the ſaid Windows: This is 

no good Plea, fo? a Cuſtom againſt a Cuſtom is not good, fo! 

both are of equal Antiquitp, and the one cannot have a P2eſcrip- 

(c) This is tion to have the Tights, and the other to (c) ſtop them, Time out 
eſtoier in the of Mind, Tr. 29 El. B. R. between (d) Bland and Moſely, ad- 


Origind, and Judged upon a Demurrer ; cited, Co. 9. Aldred's Caſe 58. 
appears to | 
be there miſprinted. (d) 1 Rol. Abr. 558. D. 1. | 


3. Ik one pꝛeſcribes to have a Wap over the Land of B. tohis 
Freehold, B. cannot pzeſcribe to ſtop it, Co. 9. Aldred's Caſe 58. b. 
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(D) Who ſhall be bound by a Cuſtom. 


(a) The King, (4) TheKing 
P | | purchaſes 
1. A Cuſtom that exalts it ſelf upon the King's Pꝛerogative is _ os 
| A void againſt the King, Da. 1. Taniltry 33. diex, his el 
| c on on 


hall inherit. Co. Lit. 15. b. Raym. 77. 1 Sid. 138. 


2. Jt is no good Cuſtom, that when anp Diſtreſs ſhall be ta⸗ 
ken koz the King's Debt within the Pzecina. of ſuch a Manoꝛ, 
that it ſhall be bzonght to the Pound of the Lozd, there to conti- 
nue koz Thzee Daps, within which Time, if the Owner of the 
Diſtreſs paps it, he ſhall have back the Thing diſtrained, becauſe 
this is not any manner of P2ofit to the Lozd, bur of Service; 
and Uſage ſhall not bind the King without his Special Gant. 
21 E. 3. 4. b. adjudged. 

z. She Cuſtom of London to retain Goods put in Moꝛtgage till 
Satisfanion be made of the Monep upon them lent, extcnds not 
to the King's Jewels. (b) 35 H. 6. 26. Da. 1. Taniſtry 33. b. (b) 2 And. 

I 


cited; and ſaid, That this Cuſtom ſerves not to detain the Goods of a Stranger, though Ay: Cuſtoms 
of London are confirmed by Statute. | | 


4 It a Man hath Toll o: Wzeck, oz Straps, by Pꝛeſcription, 
this extends not to the King's Goods, Da. 1. Taniſtry 33. b. 

1 At is a good Cuſtom of the County of Cheſter, that if the 
King's Tenant in Capite by Knights Service dies, his Heir be- 
ing within Age, that the King hall not have the Lands held of 
other Tozds by Knights Service; and this is there ſaid to be 
ſecundum Conſuetudinem ab antiquo ſemper per quandam Prerogati- 
vam hactenus in Comitatu pred obtentam & uſitatam. 24 E. r. Rotulo 
Clauſarum Membrana 9. the Cuſtom allowed, ſimile Membrana, 
10 & 24 E. 3. 1. Membrana 3. 8 

6. There is a Cuſtom in Cheſhire, that if a Debtoz comes be- 
ktoze the Chamberlain of Cheſter, and there takes his Oath that 
he is not able to pap the Debt, (c) but that he will as faſt as he (c) The Cu- 
tan, that he ſhall have a Protection: And it ts ozdained by rhe ou 1 
(d) Statute of H. 8, that ſuch P2otection ſhalt not be 3 mn we 
allowed without the King's Warrant; and ik an Action of Debt showed, for 
be bzoaght here in B. R. and the Plaintif hath Judgment, and as faſt as he 
ſues an Elegit, directed to the Chamberlain of Chefter, to extend 7 


— 
ro execute it notwithſtanding the ſaid Cuſtom, fo2 the Euffom | Pfr 


cannot extend out of the County-Palatine to bind the King's never, but 
Courts, tog the Chamberlain is but a Winiſter in this to execute en be 
the Pzoceſs of the Court. P. 1 Car. between (e) Barny and on Uſage * 
Plaintiffs, againſt Sir Urian Leigh, adjudged, and a.new Elegit to give him 
awarded after the ſaid Matter returned. da x 

- his ts, & c. 


a Day to pay 
and ſo it appears to have been done in this Caſe, by the Report thereof in 2 Rol. Rep. but by the Re- 
port in Palm. the Cuſtom was ſo laid, and therefore held naught; and that the Cuſtom was ſo, it ap- 


v2 by 34 H. 8. cap. 13. (d) 34 H. 8. cap. 13. (e) 2 Rol. Rep. 3 50, 436. S. C. Palm. 414. 
C. adjudged. 6 
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(K) What Perſons may do Things by 
Cuſtoms which they could not do at 
Common Law. 


| | 1. D YCuſtom an Jnfant map make a Feoffment at the Age of 15. 
) Fitz. Cu- Co. 9. Combe 76. b. (a) 5 H. 7. 41. Doctor and Student 21. 
the 9. 8. C. 2. By the Cuſtom of a Town an Inkant map bind Himſelf Ap: 
(b) Br. Cu- Pientice. (b) 9 H. 6, 7, 8. per Danby. | 
ſtom 63. S8. C. | | 25 2 


1 


— 


— 


(L) What Perſons ſhall be ſaid to be 
bound by a general Cuſtom. 


I. FE a Cuſtom be, that a Deviſe made of Lands, and a P20; 

clamation made thereof, and Nonclaim within a Year, ſhall 

bind all Men, pet an Inkant ſhall not be 4 Nr Within 

(a) Lit. Rep. this Cuſtom, (a) fo2 he is exempt bp reaſonable Conſtruction of 
274- Law, becauſe he hath not Diſcrerion to make his Claim. 37 All 5. 
| (6) So =—wix 2. Ik a Cuſtom be, that when a (b) Copphold deſcends to any 
- made to Wan, a Pꝛoclamation ſhall be made at Thee ſeveral Courts, 
the Uſe of that he ſhall come to be admitted, and if he does not come at any 
another, and ot the ſeveral Courts, and pꝛap to be admitted, it ſhall be fo: 
he dies be- feited to the Lo2d, pet an Jnfant is not compzehended within 
fore Admit- thig Cuſtom, becauſe by Jntendment of Taw he cannot make 


tance, his 


Heir being Claim. Co. 8. Lechford 100 b. adjudged. 


an Infant. - SA 

; Mod. 221, 226, adjudged upon a Writ of Error, and the Judgment affirmed accordingly by Three 
Judges, con. the Chief Juſtice, who ſaid, That the Eſtate remaining in the Surrenderor till Admit. 
tance, the Infancy cannot protect an Eſtate which the Infant had nor. 


3. So fo2 the Cauſe afozeſaid, Men of unſound Memoꝛp, in 
(c) Secus Pziſon, and (c) (d) out of the Kealm, are not within ſuch Cuſtom. 
if he goes Co. 8. Sir Richurd Leechford 100. b. " 


out of the | 
Realm after a Diſcent. Cro. Jac. 101. 8 Co. 100. bo (d) Underhill and Relſy S. P. Cro. Jac. 226. 
per Curiam, con. Croke, who held it quaſi a Condition annexed to the Eſtate; but ſaid, there 
might be LIN where he was in the Service of the King, &c. Godb. 268. adjudged. Et vid. 
3 Mod. 226. 


4. So if the Cuſtom of London be, that the Mapoz map take 
Recognizances of any Perſon, being of full Age, oz of TTomen 
unmarried; this Cuſtom ſhall not bind Jdeots, Men of unſound 
Wemozp, oz in Faun, fo2 thep are excepted by the reaſonable 
(f) Cro. El. Conſtruction of Law, Trin 32 Eliz. B. R. between (f) Chamber- 


186, 187. lain dubi 4 
He and Thorp, dubitatur. 


ſrems con, 1 Leon, 130. S. C. 


(M) To 


Cuſtom. | 9 85 439 


MW To what Things it ſhall be ſaid 
to extend. | 


„ 1 a Cuſſom be, that every Tenant of ſuch an Yonour hath 

uſed Time out of Mind, &c. to pap a Fine upon every Alic- 
nation; this Cuſtom ſhall not extend to (a) the Demeſn-Lands % Where 
in the Hands of the Lozd, but onlp to Tenements in the Hand 


8 Inhabitants 
of the Tenant. 14 H. 4. 8, 9. have uſed to 


have Com- 
mon to theit Houſes, this extends not to a new Houſe, Ow. 4. 


2. Ik the Cuſtom be, that the Lozd ought to have the beſt Beaſt 
of him that dies, his Tenant, and the Parſon of the Pariſh, the 
ſecond beſt Beaſt, as a Moztuarp ; if the Tenant holds Two le⸗ 
veral Tenements of the Lozd, ſubject to the Cuſtom, within the 
Pariſh, it ſeems-the Tozd ſhall have the Two beſt Beaſts within 
the Intent of the Cuſtom, and the Parſon the Third, Dubicacur, 
K 6-26, b. 3 (b) Br. Co- 
3. Jf the Inhabitants upon a Common have uſed Time out Kom 22.5. C. 
of Mind, &c. to dig Clay in the ſaid Common of their Lozd, ko: Br. Herior 3. 
the Keparation of their Youſes ſtanding upon the ſaid Common, 5: C. 
and a Stranger digs Clay in the Common; the Jnhabicants RAS 
(e) cannot take this Clap from him, fo; this is not within their Kol. 568, 


Cuſtom, - Mich. 37, 38 Eliz. B. R. between (d) Stile and Butt, ad- F bo; hit? 


judged. | vid. 1 Part 


807. Pl. 9. 
and the Notes there. (d) Cro. Eliz 434, 435. S. C. adjudged, Moor 411. Pl. 561. S. C. 1 


(e) 3. Ik the Cuſtom of a Mano? be, That when any Tenant (e) This in 
ſells his Tenements, Thzee Pzvclamations ſhall be made in the 133 
nert Court-dap of the Manoz, and that if any of the Blood of the , 
Pendo will give ſo much Yoney fo2 the Tenement as the Yendee pere *. 2 
will, that he ſhall have it; and a Tenant, in Conſideration of printed. 
100 |, in Money, and that the Dendee, being his Phyſician, | 
had cured him of a great Maladp, ſells the Tenement to him, 
and the next of the Blood comes to the next Court, and p2offers 
100 l. ko the Tenement, pet he ſhall not have it, fo: this was gi- 
ven partly fo2 the other Couſideration, which is not valuable, 
and fo it is not within the Cuſtom, fo2 by the Cuſtom it is to be 
intended where the Dendee comes in only ko: Money. II. 37 El. 

6 7 Two Juſtices; but by this Means every one map evade 

4. So ik he had ſold the Tenement in Conſideration of a LTeaſc 
fo2 Bears of other Land, and 1 d. the next of Blood ſhould not 
— the Tenement upon the Pꝛoffer ok the « d. H. 37 El. B. R. 

eld. 


5. () J the Cuſtom of the Manoꝛ be, That if any Coppholdcr (e) cut 72, 


in Fee ſurrenders out of Court, and he to whoſe Uſe it is ſurren- 73, 86, 87. 


der d does not come in at the Court to take his Copphold after 8. P. debated. 
Thzee Pꝛoclamations made, that then the Lozd map ſeize the Co- 
pvhold ag fozfeited, and a Coppholder in Fee ſurrenders to the Ble 
of another koz Life, the fiemainder over in Fee, and the Tenant fo: 
Lite does not come into Court to take his Copphold after 3 Pzocla- 
mations made acco2ding to Cuſtom, upon which the Lozd ſeizes. 
the Copphold as fozfeited, and after Ceſtuy que uſe foz Life dies; he 
In the Kemainder ſhall not be bound by the not coming in of the 
Leſſee, fo2 the Cuſtom being in Deſtruction of an Eſtate, ſhall be 
taken ſtrialp, and ſo it ſhall be intended only of Tenant in Fee in 

| | Poſſeſſion, 
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440 ______ Cuſtom. 


1 oſſemon, and not in Kiemainder, as this Caſe is, and ſo this 
(F) cro. El. 19 out of the Cuſtom, P. 44 El. B. R. between (f) Baſpoole and 
789 me Long, adjudged. 2 

4 . 8. c. adjudged ; and a Quere pur, viz. If Surrender be made to A. and B. and theit 
Hits, and A. comes within the Time, but B. does not, whether A. ſhall have the whole, or a Moiety 
ſhall be forfeired? Noy 42. S. C. adjudged. Roym. 404. S. C. cited. 


— 


6. If there be a Cuſtom within a Manor, That if a Man takes 40 

Wife any Cuſtomary Tenant of the Manor, and has Iſſue, and over. 

lives his Wife, he ſhall be Tenant by the Courteſy ; and a Man marries 

one to whom during the Coverture a Cuſtomary Tenement deſcend;, 
and has Iſſue by her, and ſhe dies, yet he ſhall not be Tenant by the 
(g) 2 Leon. Courteſy. Trin. 29 Eliz. (g Sir Johr Savage's Caſe, 2 Leon. 109. adjudged. 


8. S. C. | 
cited to have bean adjudged, becauſe the Cuſtom extended only where the Wife was a Copyholder 


at the Time of the Marriage. | 


7. If there be a Cuſtom in London, That none ought to intermeddle 
with the Art of a Weaver there but only thoſe who are free of the 
Guild: If a Stranger receives Silk in London, and carries it to Hackney, 
and weaves it there, and then brings it back again to London, and re- 
ceives his Pay for it; this is not any Intermeddling in London againſt the 
Cuſtom, though the Contract was made in London. Hill. 43 Eliz. be- 
tween the Warden and Corporation of Weavers in London and Brown, 
- Cre. El. 803. adjudged. | 
8. If there be a Cuſtom in the Town of Newcaſtle, That the Owners 
of Houſes there, but not Tenants in Tail, may deviſe them by Paro, 
and a Man is ſeiſed of an Houſe there in Tail, Remainder to himſelf 
in Fee-Simple: He may deviſe the Remainder, for the Word Own i; 
general, and comprehends all Ownerſhips. Hill. 1650. between Swan 
ch) Et vid. and Fenbam, Styl. 409. (h) debated, & dubitatur. 
1 Rol. Abt. 9. If there be a Cuſtom within a Manor, That the Wife ſhall be en. 
_ dowed of the Moiety of all ſuch Copyhold Lands as her Husband was 
"'  ſfeiſed of, and a Copyholder dies, and his Wife is endowed of a Moiety, 
and his Son and Heir, having the other Moiety, dies, the Wife of the 
Son ſhall be endowed of the Moiety of this Moiety, for this is direct 
within the Cuſtom. Mich. 14 Car, 2. between Baker and Beri ford, 
Raym. 58. adjudged. 


= PY — _ PR F — n — 


_ — 2 


ba z (N) What Act ſhall be faid a good 
ande dee (a) Purſuance of the Cuſtom. 
ſable by Cu- Bra” Fun 2 I | 775 

ſtom, we- 2 (b) (c) Gavelkind. 


ther the Rent | 1900 
may be devi- 50 : | . 

ſed, 1 Rol. 1. Here the Cuſtom of Gavelkind Land is, That an Jn- 
kant of the Age of 15 map make a (d) (e) Feoffment, 
vid. this dug to be taken ſtrialy; fo? if he is diffeticd, and releaſes 
(b) As to a to the Wiſſeiſoz, this is not within the Cuſtom, foz it is not a 
Deſceat by Feoffment. (f) 11 H. 4. 33. Þ 

this Cuſtom, . = TR | | ; 
vid. 1 Rol. Abr. 623. D. (c) By the Cuſtom of Rent, if a Man be hanged for Felony, the King 
ſhall nor have #nnum, Diem, & Uaftum, nor the Lord the Eſcheat of Lands there. 3 Bull. 215 
That it remains notwithſtanding the Statutes for Diſgavelling. 1 Sid. 137. Hard. 325, (d) This 
muſt be intended of Lands in Fee-Simple, and not of Lands in Tail. Cro, Jac. 8. (ec) Extends not 
ro Lands by him purchaſed within Age; N. Bendl 33. PI 52. —And to a Feoffment upon a Con- 
fideration only. N. Bendl. 33. Pl. 52. (f) Fita. Cuſtom 11. S. C. Br. 15. S. C. 


2; So 


8 


Cuſtoms. 


EE” So if he releaſes ro the Diſcontinuee, this is not within the () p. 
cuſtom, (g) 11 H. 4. 33. „ 
S. C. Br. 15 8. C. 


z. (h) Ho if he grants a Keverſton dependant upon an Eſtate (b) N. Beal. 
fox Like, it is not good. (i) 11 H. 4. 33. b. i 3: Plgs. 


(i) Fitz, Cuſtom 11. S. C. Br. 1 . 0. 


4. But if he leaſes fo2 Pears, and releaſes to him, it is a 
Feoffment within the Cuſtom, becauſe the Freehold paſſes by the 


eaſe. (k) 11 H. 4. 33- k) Fitz. 
Kel | Cuſtom 11. S. C. 9 it — 


5. It an Jnfant after 15 makes a Feoffment with Warranty, 
the Warranty is not warranted by the Cuſtom. (1) 11 H. 4. 33. (h ics, 

6. It there be a Cuſtom within a Town to have 2 d. foz every Cuſtom 11. 
Hide of everp Sheep, Cow, 92 Or, that is killed o2 ſold within 5. C. Br. 15. 
the ſaid Town, and foz Non-papment thereof to ſeize the Yides, 8 © 
&c. the Partp that is to have the 2 d. cannot by this Cuſtom 
juſtify the tanning the Yides, and converting them into Leather, 
which he took fo2 the Non-papment of the 2 d. though he did it 
fo Neceſſity, ſcilicet, becauſe thep would be putrefied, fo2 this is Fol. 569. 
only a Damage to the Owner, and he might have Debt koz the 


2 d. M. 42, 43 El. B. R. between (m) Duncon and Reeve, adjudged. (m) 2 Rol. 


— : : DE Abr. 562. 
Pl. 14. S. C. Cro. El. 583. S. & adjudged ; for by the Tanning the Property is quaſi altered, and 


the Marks taken away from the Owner, ſo as he cannot have it again, For this Caſe, with Notes 
upon it, vid. Title Diſtreſs, P. Pl. 11. | 


8 


Cuſtom. 


(a) Deſtruction 02 Alteration thrreok. en Vi the 
1. VF (b) Gavelkind Lands are held in Soccage, and the Tenure is Title Pic- 
after changed into Knights Service, yet the Cuſtom is not altered, ſetibptien, 


for that goes with the Land, and nor with the Tenure. 4 & 5 Ph. & M _— 


Dal. 23. per Twyſ⸗ 
den. Er vid, Styl. 476. 


2. If A. being ſeiſed in Fee of Gavelkind Lands, upon his Petition 
in Parliament, it is enacted, That his Lands ſhall be diſgavelled to all 
Intents and Purpoſes, and deſcendable as Lands at Common Law to the 
eldeſt Son only: By this Act, the Cuſtom to deviſe them is not taken 
away, for it is a meer collateral Cuſtom, and no Part of the Cuſtom of 
Gavelkind : And though by the Firſt Words they ſhall be diſgavelled to 
all Intents and Purpoſes, yet they are reſtrained by the ſubſequent 
Words, and ſhall deſcend as Lands at Common Law. Hill. 
13 & 14 Car 2. between (c) Wiſeman and Cotton, 1 Eevin. 97. adjudg- (e) Raym. 
ed. Et per Curiam, the Act being made upon the Petition of A. it can- 59, 76. S. C. 


not be preſumed he petitioned to deſtroy his Privilege of Deviſing, adjudged. 
| I 


Sid. 135 
&c. 136. $. C. 


adjudged; and reſolved per Curiam, That the Cuſtom of Deviſing was taken away by none of 
the diſgavelling Acts. Hard. 325. S. C. adjudged, | 


'Rrrre Pleader. 


| 
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Cuſtoms. 


Pleader. 


HE Law takes Notice of the (b) Cuſtoms of Gavelkind and 

Borough-Engliſh, and therefore tis ſufficient to alledge gene. 
foms as are rally, That the Lands are of the Cuſtom of Gavelkind, &c. but it ſhall 
not be preſcribed in. Co. Lit. 175. b. 


meerly collateral, they muſt be ſhewed in Pleading, as that the Lands are deviſable. 1 Levin. 3., 
_ * 84 138. . Po "ry — o if rh > _ Tr ye to be 

enant urteſy ing Jfue, oz a Woman to ha er of a Moiety, it 
ought to be ſhewed ſpecially that Time out of Wind, &c. 1 Sid. 77, 138. 2 Sid. 154. — 


Damages. 


Damages. 


(a) (O) Who ſhall recover Damages. u 
l, HE heit in a Plea of Land ſhall not recover Da- ould have 


mages foz Damages in the Time of his Anceſtozs, been Lee, 

(b) 17 E. 3. 45. b. | E 
2. The Executo2 ſhall not recover Damages in continued 

Debt fo2 Damages in the Time of the Teſtatoz. (c) 17 E. 3. 45. b. on, P. ac 
| tis prinfe 


| here as in the Original, (b) Fitz. Damages 85. S. C. (e) Fitz. Damages 85. 8. C. 


3. The Succeſſoz ſhall recover Damages in Debt upon an 
Gbligation foz Damages in the Time of the (d) Succeſſoz. (4) x ,,6« it 
(e) 17 E. 3.47 b. | | _ this is 
and ſhould be Predeceſſor; for by the Vear- Book he ſhall recover Damages de n toms: 
le) Fitz. Damages 8 5. S. C. 


4. The Maſter of Saint-Croſs, who is Pꝛeſentative ag a Parſon, 
ſhall not recover Damages in a Writ of Annuity fo2 the Time 
of his Pzedeceſſo2. (f) 26 Aſſ. 4. 


2 () Br. Da. 
mages 108. S. C. Br. Garden ou Maſtre, &c. 5. S. C. 


. But otherwaps it would have been if he had been elective, 
fo there he ſhould have recovered Damages fo2 the Time of his 


edeceſſo2. ) 26 AL 8 * 8 
| Pt ſ . 8 8 mages 108. S. C. Br. Garden ou Ude 1. : 8. . 


2 — 


i 
— — — 4 — — 4 — = * * 


» 


(P) Who ſhall recover Damages in 
an Action, in reſpect of his Eſtate. 


1. (a) JF Leſſee fo2 Years be ouſted, and he in the Keverſion dif: (2) 2 To. 
ſeiſed, and he in the Keverſion recovers in an Afiſe, net + 67-6 2 

he chall not recover Damages. D. 19 El. 354. Pl. (b) 15. (00 This is 

n H. 7. 4. b. 5 H. 7. 10. b. Co. 9. 105. b. 3 H. 6. 33. Contra, miſprinted 


2. So if after the Ouſter, he in the Heverſion enters; upon the 
Diſſeilo?, (as he map by the Law to ſave a Diſcent) and akter 
the Diſſciſo2 re-enters upon him, and he recovers in an Ame, pet 
he ſhall not have any Damages ; fo2 the Ke-entrp of him in Kie- 
verſion reduces the Eſtate to the Leſſee, and then the Damages, 
foz the P2ofits belong to him, and then he ſhall not be twice char- 
ged. Quære, D. 19 Eliz. 355. 15 H. 7. 5. 


| 4: If 


in the Origi- 
nal as here, and ſhould be 35. (c) Br. Damages $1. 8. C. Br. Aſſiſe 83. 
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Damages. 


3. If Tenant for Life and he in the Reverſion join in a Leaſe for I if. 
they may join in an Action of Waſte, and Tenant for Life ſhall recove; 
the Place waſted, and he in Reverſion Damages. Co. Lit. 42. a, 


* —— 


K I" 


., E PPP 


(O Damages againſt the Defendant, 


How to be given. 


OY — —— e 


In what Caſes they ſhall be joint. 


1. 15 an Action of Waſte, if Waſte be aſſigned in Domibus, (ci. 
licet, in Thzee Meſſuages, and in Gardens, ſcilicer, in cut- 

ting down 6 Pomos & 10 Piros in one Garden, & 10 Piros & 7 Pome; 
in another Garden, ſparſim creſcent', ſhcwing the Value of every 
Particular; and upon the Defaulc of the Defendant, a Wyit of 
Enquirp of Waſte is awarded, and the Jurp finds the Waſte in 
the Thiee Meſſuages, and in ſome of the Apples and Pear- 
Trees, to his Damage 501. This is a good Yerdic, though 
the Damages are aſſeſſcd entirely, though it was objeced that 
the Damage of the Apple and Peer-Trees might be ſo (mall, 
Fol. 570. that the Place“ waſted ſhould not be recovered ; but thep being 
T alledged alſo to have been ſparſim creſcent thzoughout, the Garden 
(a) For this ſhall be recovered : (a) But if it was ſo ſmall, pet all being up⸗ 
-_ 5 on one Demiſe, if all the Waſte be of a conſiderable Value, 
Letter 65 though the Partieulars are but \mall, pet the Place waſted ſhall 
(b) Cro. Car. Ve recovered, Mich. 11 Car. B. R. between (b) Fitch and King, 
414. S. C. adjudged per Curiam, as to the Point, upon a Writ of Erroz, 
_ adjudged, upon a Judgment in Banco. Intratur, Trin. 9 Car. Rot. 213. 


. —. ry — — 


— — — — 


(R) How to be given. 


O Where | In what Caſes they (a) may be joint. 
gencra a». | 

mages ſhall : : 
be intended 1. IF an Action upon the Caſe be b2ought (b) upon Two Pꝛo⸗ 
Ag ang N 1 miſes, (c) and both are found fo2 the Plaintiff, the Jury 
whole Charge map give entire Damages fo? both, koz this is at the Peril of 
5 the De- the Plaintiff; foz if the Action does not lie foz either of them, the 
cen Plaintiſſ (d) ſhall not have Judgment fo2 the other; but it 1s 


10 Co. 132. a 6 2 . 
(b) So .3*- not any Intonvenience of the other Part if the Acton lies fo: 
N both. Mich. 14 Jac. B. R. (e) Payne and Selby adjudged. 
upon the | wo 

Caſe. Moor 707. Pl. 987. Cro. El. 560, 866. Hob. 189, 10 Co. 130. Moor 281, So in Debt. 
1 Brown], 70. —So in Trefpaſs. Styl. 174, 175, 182, 399. 3 Leon. 213. Cro. Car. 21. Godb. 57- 
— So in Covenant. Cro. El. 685. Cro. Jac. 439. 1 Saund. 155. —And for this, vid. 5 Co. 108. #- 
10 Co. 130, 131. 3 Bulf, 231. Heel. 51, 53. Lit. Rep. 61. Styl. 198. Cro. El. 59, 560. Cro. Jac. 239: 
1 Sid. 38. Moor 281. (e) So where the Plaintiff alledges Two Breaches of an Award, one of 
which is inſufficient, and entire Damages are given. Bedel and Mooz, 1 Leon. 170. adjudged 
5 Co. 108. a. cited. 10 Co 137. a. Cited. Bindy 59. cited; yet vid. Yelv. 35. (d) Where entire 
Damages ſhall binder the Plaintiff's Judgment, vid. 2 Rol. Abr. 99. Letter E. and the Notes there- 
(e) 1 Rol. Rep. 423. S. C. adjudged 3 Bulf. 258. S, C. the Judgment being given upon Demurre!; 
and entire Damages aſſeſſed upon a Writ of Enquiry, 


3 : 2, Thi 


TY 
n 


; Damages. 447 


2. The Law is the ſame in a Trover and Converſion fo2 ſeveral 
Matters and Iſſue taken leverallyn, per the Damages map be 
joint. 5" | 15 
In an Action of Aſſault and Vatterp againſt 4. fo2 two Treſ⸗ 
paſſes, ſuppoſed to be done at Cwo ſeveral Days, if one Defcn- 
pant pleads Not gutltp to both Treſpaſſes, and another Defen- 
dant pleads Not guilty to the firſt Treſpaſs, and juſtifies the 
Sccond Treſpaſs of the Plaintiff's own Aſſault, and rhe other 
Two Defendants plead not guilty to the Firſt Treſpaſs, and 
udgment is given againſt them by non ſum informatus fo2 the 
Second Treſpaſs, and upon theſe ſeveral Pleas, ſeveral Jſſues 
being joined, all are found fo2 the Plaintiff: Though there are 
Two ſeveral Treſpaſſes, and divers ſeveral Pleas, pet the Jurp 
( map aſſeſs one entire Damage againſt all, and fo2 both Treſ- (f) They 
paſſes ; but it is at the Peril of the Plaintiff if he have no Cauſe cannot afleſs 
of Action fo2 anp Part of his Damages being entire, Mich. ©Y*"*! <A 
9 Car. B. R. between Eaſtcor & alios againſt Edwards, adjudged in busen bete 


but one 


a Wꝛit of Erro2, and the Judgment in Banco affirmed accozdingly, Treſpaſs, and 


Iatratur, Paſch. 9 Car. Rot. ultimo. | "the Defen- 
| ants are 
jointly charged by the Plaintiff's Writ and Declaration; and if one in Fact was more malicious and did 
greater Wrong than the other, yet all coming to do an unlawful Act, the Act of one is the AR of all the 
Parties being preſent. 11 Co. 6. b. Cro. El. 860. Cro. Jac. 118, 384. 1 Rol. Rep. 31. Hob. 66. — But 
by r Bulf. 157. per Curiam, in Treſpaſs for a Battery againſt Two, the Damages ſhall be ſevera), 
for that the Battery of the one may be greater than the Battery of the other: Otherways in Treſpaſs 
for cutting down Trees, for that was a joint Att; but Q, of this Diverſity, for it ſeems not Law. 


—_— 


4. Jn a Decies tantum againſt ſeveral, if they are attainted, the 

Damages ſhall be given againſt them ſeverally, and not jointlp, 

fo2 there were ſeveral Takings. (44 E. 3. 36. b. (8) Br. Da. 
5. In Debt upon an Obligation againſt Two by ſeveral Pre- mages 30. 

cipe's, the Damages againſt them ſhall be ſeveral, acco2ding to 5; © De. 

the Wzir, ſcilicer, that the Plaintiff wall recover all the Dama⸗ 58. 

ges aſſcſſed againſt each. (h) 14 H. 4. 19. b. (h) Br. bebe 


( 1 5 71. . 
Damages 57. S. C. Fitz. Damages 60. S. C. Br. Several Precipe's 8. S. C. 


6. Jn Treſpaſs foz a Battery, and carrying away his Goods, 
upon Not guiltp pleaded, if one be found guiltp only of the Bat⸗ 
tern, and the other of carrying away the Goods, the Damages a 
ſhall be given ſeverally, and not in common. Contra, (i) 22 E. 3. () Pitz 
20. b. adzndged, | Judgmene 
' "8 188. S. C. the Treſpaſſes being found done at one Time. 


7. In Treſpaſs, if one Defendant is found guilty at one Time, and 


6. b. reſolved. 233. 8. C. 
8. If in Treſpaſs againſt Two, one appears, againſt whom the Plain- & S. P. per 
tiff counts ſimul cum, Cc. who pleads, and is found guilty to Damage, Curiam. 
aſter the other appears, and pleads, and is found guilty, he ſhall be 

charged with the Damages caxed by the Firſt Jury. (1) xx Co. 6. b. (1) 1 Rol. 


& S. P. Et vid, 3 Leon. 122. Hob. 66. 10 Co. 119. 3. 


9. (m) If in Treſpaſs againſt A. B. and C. for a Battery and Wound- (m) Cro. 
ing, A. appears, and the Plaintiff decla: es againſt him, ſimul cum, Cc. Cal. 192: like 
and A. pleads Not guilty, and a Venire iſſues, & c. and after B. appears, than 
and the Plaintiff declares againſt him, ſimul cum, &c. and B. pleads Not . 
guilty, and a Venire iſſues, 5 0 and both theſe Iſſues are tried at the ſame 
lizes, viz. that againſt A. is firſt tried, and 200 J. Damages given; 
and after that againſt B is tried, and 50 l. Damages given; and after 
C. appears, and confeſſes the Action, and a Writ of Enquiry is awarded 


S TI. upon 


the other at another Time, ſeveral Damages may be taxed. (* 11 Co. c) 1 Brownl. 


Rep. 3 1. S. C. 


1. 


Damages. 


upon the Roll, but none iſſues (n) the Plaintiff at his Election may 
have Judgment for the Damages given by either Jury, and this ſhaſl 

; ; eo in Judgment of Law the ſeveral Juries gave their Verdig 
at the ſame time. Trin. 10 Fac. (o) Sir Jobn Heydon's Caſe, 11 Co. 6. b. 
adjudged. 


10. In Treſpaſs for an Aſſault, Battery, and Wounding the Defen. 
dant, quoad the Battery and Wounding, pleads Not gui'ty, and quoad 
the Aflault juſtifies, and both Iſſues are found againſt the Defendant; ſe. 
veral Damages ſhall not be found, for the Aſſault is included in the 
Battery and Wounding. Mich. 8 fac. Candiſh's Cale, Cro. Fac. 25 1. and 
if Damages ſhould be found ſeverally, it would be double, 
IT. If in Trover and Converſion of 2000 Loads of Coal, upon Not 
to) So in guilty pleaded, the Defendants are (p) found ſeverally guilty for ſeve- 
Treſpaſs, if rat Loads of Coal, and ſeveralh) Not guilty for the Refidue, the Jury 


one Deten⸗ muſt affeſs ſeveral Damages. Mich. 2 Car. between Player and War, 
— Cro. Car. 54. Judgment againſt them ſeverally for Damages, according to 


- the Verdia, and entire Coſts, and this Judgment affirmed upon a Writ 
RD the of Error in the Exchequer Chamber, iy | 

m all, | 
| the Damages ſhall be ſeveral. Cro. El. 860. 1 Brownl. 233. 1 Bulſ. 50. 


12. In an Action upon the Cafe againſt A. B. and C. for impoſing the 
Crime of Felony on the Plaintiff, and for aſſaulting and impriſoning 
the Plaintiff, A. ſuffered Judgment by Default, and the other pleaded 
Not guilty, and were found guilty, and 1000 /. es given a- 
gainſt B. and 50 J. againſt C. and the Plaintiff entered a Nolle profequi 
againſt 4. and C. and whether he ſhould have Judgment againſt B. 

. Paſch. 2 Fac. 2. 3 Mod. 101, debated: It was ſaid, that ſeveral Dama- 
ges ought not to have been aſſeſſed, and that the Plaintiff hath Election 
de melioribus Damnis only, where the Trials are at ſeveral Times; and 
per Curiam, this is but one Fact, of which they are all equally guilty: 
And it ſeems a Contradiction to fay, That the Plaintiff is injured by 
one to the Value of 50 l. only, and by the other to the Value of 1000 1. 
(q) Cro. Car. But the Book ſays, that notwithſtanding this Opinion, (q) Judgment 
243, 1 * was after given for the Plaintiff. 
it is ſaid, ho' Damages ought not to have been tared ſeberally, yet laintiff relinguiſhi 
his Suit 4 4 the dther, its not 3 no Advantage e oe | _—_— 


* 4. " Wy Py 


— 


c * * - _ * — — 
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(S) How to be given. 
In what Caſes jointly to the Plaintiffs. 
4 | To Baron and Feme. 


I. I N an Ame by Baron and Feme, if it be found they were 
1 diſfſeiſed, they wall recover Damages of the Jſſues in 
common. 11 H. 4. 16 b. 17. adjudged. 


4 2. But 


1 
: 


* — * a. 


— — _—_—_— 


Damage 3 | : 447 


2. But if it be found: that certain Goods of the Baron were CRA/» 
talen upon the Land, the Baron onlp ſhall have Judgment ko: bel. 52: 
the Damages foz them. (a) 11 H. 4. 17. adjudged. | on by 


mages 51. 


S. C. Br. Joinder in Action 98. S. C. Br. Jadgmene 20. S. C. Fitz. 30. S. C. | 


In Trefpaſs by Baron and Feme, fo? impziſoning the Feme 

til a Fine paid, fo? all the Treſpaſs but the Fine chep ſhall re- 

cover Damages in Common. (b) 11 H. 4. 16. b. (b) Br. D- 
b mages 51. 


S. C. Fitz. Judgment 70. S. C. 


4 But koz the Fine the Baron chall recover Damages only, 
(c) xx H. 4. 16. b. becauſe it was his Chattel. ce) Br, Da- 


1 mages 51. 
S, C. Fitz. Judgment 70. S. C. 


5. In Debt by Baron and Feme, upon a Bond made to the Feme dum 
ſola, they ſhall recover Damages jointly. Mich. 33 & 34 Eliz. be- 
tween Gurny and his Wife and Sir Edw. Clere, Cro. Eliz. 259. adjudged. 

6, In Trover by Baron and Feme, Executrix of 4; for Goods of A. 
they ſhall recover Damages jointly: ; for the Poſſeſſion of the Wife as 
Executrix was alſo the Poſſeſſion of her Husband, and the Damages 
recovered ſhall be to the Eſtate of the Teſtator, and fo may concern 
them both. Mich. 23 Car. between Frembling and Clutherbrook, Styl, 48. 
per Rolle, ſed adjornatur. 7270 | 


— -¼-¼— .. — — — — — — 


(a) (F 10 J oint-Tenants. | (4) Accord. - 


ing to. the 
Courſe of the 


IE Two Joint-Tenants bzing an Amte, and the one is ſeve- fegte rhis 
red, if it be found: that the other had Goods taken upon the been T. bur 
Land, he ſhall recover ſole Damages foz them. (b) 11 H. 4. 17. being conti- 


5 G. 
Cc. tis printed as in the Original. (b) Fitz. J ay * 8. 8. 


— — — HÜ— — — — — — — —— — — 


(G) Againſt whom they ſhall be given. | 


15 the Lozd join himſelf to his Bailiff in an Avowzp, the 

Plaintiff ſhall not recover Damages againſt the Lozd, 

but onlp againſt the Bailiff, koz the Bailiff onlp continued 

Party to the Iſſue. (a) 8 H. 6. 5. Curia. Brook Damages 68. (a) Fit. 
2. In Detinue koz a Wziting againſt Executozs, ſuppoſing it Damages 

come into their Hands after the Death of the Teſtatoz, if the S. C. 

Executozs have been at all Times readp to render it after it 

came into their Bands, &c. (b) 22 E. 3. 9. b. (b) Fitz. 


$4 Damages 
103. 8. C. 1 Rol, Abr. 574. Pl. 5. S. C. 


« © 


3- By 


r 


Poor, & c 


bo 
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— 


1 


3. By the Statute of Glouceſter, made 6 Edu. 1. cap. 1. Whereas beſore 
(e) Ow; 113. Damages were not awarded in Aſſiies of Novel Diſſeiſin, (c) but only 
Hob. 98. againſt the Diſſeiſors, it is provided, that if Diſſeiſors (d) alien the 
(d) So if Lands. and (e) have not whereof Damages may be levied, (f) they 
diſſeiſed, fo? to (g) whoſe Hands ſuch Tenements ſhall come, ſhall be * with 


. A ch) the Damages; (i) ſo that (k) every (1) one ſhall (m) anſwer 


all that come (n) for his Time, provided the Diſſeiſee ſhall recover Damages in ; 
under the Writ of Entry, &c. | | | 
Diſleiſoꝛ by om ** 
Bight oz Wrong. 2 Iaſ. 284 — Do if the Lozd diſtrains foz Rent, and a Stranger reſcues, tho 
the Stranger is only a Diſſeiſoz, in an A Miſe againſt him and the Tenant, if the Stranger is 
found inſufficient, the Tenant ſhall anſwer the Damages, though he claims not from the Dit⸗ 
ſeiſo2, 2 Inſ. 284, (e) The Tenant ſhall be charged only where the DiCeiſo2 is inſufficient ; but 
if able to pay Part, and not the whole, both ſhall be charged, therefoze the Judament is alwayg 
iven generally againſt both. 2 Inf. 284. (f) Lands held in capire were alfened to J. S. who died, 
2 Heir within Age, and the King committed his Cuſtody to B who took the Pzofits ; the Ver 
was no Tenant within the Statute. 2 Inf. 284. —Secus if altened to an Infant, who tock the 
P2ofits, oz if coming in as Heir, he had been out of card. 2 Inſ. 284. (g) Pet theſe general 
Uozds ſhall not charge thoſe with Damages who have an Eſtate calf upon them by Law, un; 
leſs they conſent thereto; as the Weir of the Alienee, by refuſing to take the Pzofits, may dil. 
charge bimkels of Damages. 2 Inf. 284. — So if Dilleiſoz enfeoffs A. and B. and makes Li⸗ 
very to A. only, and A. dies; if B. never affented, he may waive the Polke ſſion. &e. 1 Inſ. 360. 
2 Inf. 286, 287. (b) And where by ſubſequent Statutes double oz treble Damages are given 
in an Iſſiſe, they ſhall be anſwered by every mean Tenant accozdingly, and foz their Jnſufficiency 
by the Tenant. 2 Inf. 285. (i) In an Iſſiſe, but not in a Writ of Entry, foz that. is to be 
brought againſt the Tenant only; and this Clauſe refers only to the Alliſe. 2 Inf. 286, 257, 
(k) If named in fhe A fliſe ; otherwaps, ik the DiCeiſoz is found inſufficient, the Tenant ſhall be 
charged with the whole. 2 Inf. 285. — But if found that the DiCeiſo2 is inſufficient, and that he 
enfeoff'd A. who enfecff'd B. who enfroff'd the Tenant, and that A. had it one Pear, B. another, 
and the Tenant another, the Tenant ſhall be charged fo2 his own Time only, and the Plzeintif 
ſhall loſe his Damage againſt A. and B. becauſe not named in the zit. 2 Inf. 285, f() Tenant 
foz Bears, oz by Statute, &c. is no mean Dccupier within the A, unleſs the Aſſiſe is bzcught 
by Tenant by Statute, &c. 2 Inf. 284, (m) If they have ſufficient, otherways the Tenant 
mulk anſwer foz the whole. 2 Inf. 285. (a) Bet ſeveral Judgments ſhall not be given, but 
one Judgment entirely againſt all, accozding-to the Uſage ; but the Sheriff upon the Execution 
may uſe ſuch Indifferency as Juſtice requires, 2 Inf. 285, Il the Sheriff returns that the 
Dilleiſoꝛ is inſufficient, Pzoceſs ſhall iſlue to levy it of the Tenant, 2 Inſ. 285. 


Yo By the ſame Act, the (o) Diſſeiſee ſhall ver D 
o) T s 4. BY | Diſſeiſee recover Damages in a 
Kn 1 2 Writ of Entry (p) againſt (q) him that is found (r) Tenant after the 
his Weir. Diſſeiſor. | 
2 Inf. 286. but v57'7 - | G ia 
But by a ſubſequent Clauſe in this Act, where he recovers the Land again the Ditleiſoz, he 
ſhall have Damage. (p) Extends not to him that has an Eſtate by Law caſt upon him, if he 
waives the Poſſeſſion. Co. Lit. 360. 2 Inſ. 286, 287. (q) It bought againſt Two Joint-Te- 
nants, and one diſclaims, and the other takes upon him the whole Tenancy, and pleads, &c.- he 
ſhall anſwer the whole Damages. 2 laſ. 287 (r) The Diſſeiſoz enfeofls A. who enfeoffs B. 
and in a Quit of Entry in the per and cui, B. vouches A. who pleads, and loſes, Judgment ſhall 
be given againſt the Uourhee, *becaufe he is found Tenant in Law. 2 loſ. 287. | 


(H) Damages double. 


By whom the Damage ſhall. be taxed, by the Jury or Court. 


— 


1 15 a iediſſeiſin double Damages are given by the Statute 
l of Weſtminſter 2. cap. 26. the (a) Juap ſhall give ſingle Da- 
ws mages, and the Court ſhall encreaſe them i double. Co. Magna 


gainſt Over- Charta (b) 116. the Wozds of the Statute are, adjudicentur de 


ſeers of the Cætero damna in duplo. 


for any Act done by Authority of 43 Eliz. cap. 2. and there is a Verdict for the Defendant, the Jury 
ſhall afſeſs the Damages, which ſha'l be trebled by the Coutt. Yelv, 176. (b) This is miſpriatcd 
in the Original, and ſhoula be 416. | | 


4 | I 2. If 


» 


PRs 
© 


Damages. 

,. U there be an Indictment before Juſtices of Peace, upon the 
23 H. 6. cap. 10. for Extortion, by which treble Damages are given 
go the Party, and it is not found by the Jury that he hath ſuſtained any 

, the Juſtices have no Power to give treble Damages. 

Hill. 11 Car. (c) the King and Lamferne, 1 Fon. 379. adjudged; and (c) Cab. Cue. 
ſaid, That it was to be conſidered, whether Damages were to be re- 1 92. 
covered upon an Indictment, or whether the Party ſhould not have an avjuoged; 
Aalen for the Recovery thereof. | mY; 


| That admits 
ing Damages were to be giden, the Jury ought to have found the Damages, and 2s En 
trebled them. 
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(1) In what Caſes the Court may aſſeſs 
Damages. 


I. Na (a) Recordari fo2 taking his Cattle, if upon Wemur⸗ (:) in Re- 
rer it is adjudged foz the Plaintiff, the Court map a- Plevin where 


ward Damages without a Writ of Enquiry of Damages. 1e 
(b) 14 H. 4. 9. b. the Court 


X 8 withour n 
Writ of Enquiry may aſſeſs Damages, becauſe they accrue riot in reſpe@ of any local Matter: but 
tis the Delay in Nonpayment of the Rent. Secus where Judgment is given for the Plaintiff, for 
he ought to recover for taking his Cattle; and the Damages may be greater or leſs, according to 
the Value 5 — Cattle, and Circumſtance of Taking. 3 Leon. 213. adjudged. (b) Br. Da» 
mages 56. 5. | POL, 

2. So fo2 other Things. 3 H. 6. 29. b. 

z. When a Man ſhall be condemned bp (c) Judgment, the (c) ta Treſ. 


Juſtices map tax the Damages without awarding a Writ of poſs for 


Enquiry of Damages. (d) 8H. 6. 5. | — far 
ment by non ſum infozmatus, &c. Yelv. 152, 1 Brownl. 214, 215. (ad) Br, D. mages 68. 8. K. 


+ Jn an Audica Querela, if the Matter be found fo2 the Plain- 

tiff bp Verdict, and thep do not enquire of the Damages, the 

Court map refuſe to tax the Damages; but they map award 

a Venire to the ſame Inqueſt to tax them. (e) 22 E. 3. f. (e) Fitz. Bet 
J. (f) If in Debt upon a Bill obligatory the Plaintiff hath Judgment 283. S. C. 

(s) by Default, the Court, by the Aﬀent of the Plaintiff, which is al- (f) 1 Sid. 

ways entered upon Record, may tax the Damages Occaſſone Detentionis . Tug 

debiti; (h) but if he will not aſſent thereto, he may have a Writ of (g) So tr a 

Enquiry ; but this Election is in the Plaintiff, and not in the Defen- Uerdict is 
ant. Trin. 21 Car. 2. between Holdip and Otway, 2 Saund. 106, 109. found foz the 

adjudged in B. and that Judgment affirmed upon a Wric of Error in 200 the þ 

B. R. and faid, that it was the Courſe and Practice of both Courts up- aud nde An- 


on a judgment (i) in Debt by Default or Confeflion to tax Damages 4 
as well as Coſts. 


| the 
certain, and the Loſs of the Plaintiff apparent. N. Dyer 165. a. Mergine. (h) Cro. Jac. 4! 5. 
i) Do upon T-murrer, Lat. my Though tis otherways in Cale, Lat. 113. . , 
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4% Damages. 


— 


(KT) In what Caſes the Court may 
% , (a) mitigate or encreaſe Damages. 
155. | ; | | 
1. DF given at the Niſi Prius in a Aion where 
W Damages are the Pꝛincipal, and the Court cannot have 
* Fol. 572. any certain Conuſance of the Cauſe, * neither by the Hecozd, ng 
WW other Matter apparent, they cannot mitigate noz encreaſe. 
2. Jn Caſe foz Slander, the Defendant juſtified in the Manner, 
and at the Niſi Prius Damages were given, the Court cannat 
mitigate them. D. 2. Ma. 105. 15. 
3. But in Battery pro Amputatione manus Dextræ, the Court 
map. encreale the Damages, to2 tis apparent to the Court by 
the Recozd and View of the Perſon. D. 2. Ma. 105. 15. Tripco- 
cb) Fitz, ney, (b) 22 E. 3. 11. b. adjudged. : 
Damages 4. So in Battery upon View of Maphem in Court. 39 E.;. 
105. S. C. 20. b. adjudged. 34 . 
(e) 1 Leon. F. (c) So in Batterp upon View of the Wound in Court, 
139. ſo done. (d) 3 H 4. 4. 65's 5 


(d) Br. Coſts : 
7. S. C. Br. Damages 40. S. C. Fitz. 54. S. C. 


| 6. So in an Appeal ok Maphem, upon View of the Maphem. 
(e) Fiz, (e) 8 H. 4. 22. 30 Aft. (f) 31. | 
8 | | | 
57. SC. Br. 47-S.C. (f) This is miſprinted in the Original as here, and ſhould be 30. which 
vide, Br. Damages 111. 


* 
„ 


7 Mich. 14 Jac. B. R. Jy an Appeal of Maphem by Freeman 
againſt Trevers, the Jurp gave 20 Marks Damages, and up- 
on Diew in Court, and Inkozmation of the Surgeons there p!c- 
fent, the Court encreaſcd the Damages to 1001: becauſe he loſt 
; the Uſe of his Hand, 3 

( A vide g. But if in an Appeal of Maphem, the Jultices of Niſi Prius 
. ind the upon View thereof certify, That he had luffained Damages to 
Notes there. ſuch greater Sum, pet the Juſtices of the Court out of which it il 

(g) Fita. lues cannot encreaſe Damages without their View, (g) 8 H. 4. 23. 
Damages 9. But upon a View in Pais by anp of the Juſtices of the Court 
57.8. C „ into which rhe Niſi Prius is returned, thep map cnereaſe Dama: 
ye IH 2» ges (h) 8 H. 4. 23 
r. a- * . = | . K 
oy er47 T0. In Conſpiracy fo: indicing fo2 a Treſpaſs, Damages 


A. 1 map be mitigated by the Court, (i) 7 H. 4. 31. b. Curia. 
i) Br. A- | 
bridgment 6. S. C. 23. S. C. Br. Conſpiracy 13. S. C. Br. Damages 44. S. C. 


11. In Debt upon an Obligation, the Defendant denies the 
| Deed, and it is found againſt him, rhe Court map encreaſe the 

(k) Br. A. Damages aſſeſſed, (Kk) 14 H. 4. 19. b. | 
dridgment 12. Jn Treſpaſs fo2 entering into his Park, and taking a Doc, 
35. 3.C. the Court map (1) mitigate the Damages given by the Jurp. 

(1) Where (m) 9 H. 6. 2. b. 

edle 3 Ed. 1. cap. 20. it is enaQted, That if a Treſpaſſer in Parks and Ponds is attainted at the Suit of 
the Party, great and large Amends ſhall be awarded according to the Treſpaſs. 2 Inf. 200+ In the 


Explanation of that Stature it is ſaid, That if the Damages are too ſmall, the Court hath Power to 
encreaſe them, for that / the Word Award properlySetonged to the Court. 2 Inſ 200, (m) Fu. 


Judgment 10. S. C. 


13. In 


. 
» 
1 
” 


1 * 


13. In Treſpaſs to: cutting his Trees, upon Not guilty 
pleaded, the Court cannot (n) encreafe the Damages given b 


che Jurp, becauſe it lies not in their Conuſance. (o) 3 H. 4. 4. , oy Nor con 


it them, b 
the Treſpaſs is local, and it cannot appear to them what the Damage was. 1 Brownl. 294. _ 


adjudged. 
so in Caſe for Words, though the Court thought the Damages exceſſive, yet they would Ir 
right chem. Palm. 314. And though at firſt they inclined to do it, yet upon gteat Conſideration they 
re 


ved to leave ſuch Matters of Fact to the Trial of the Jury, who beft know th 
Eftate of the Perion, and the Damages he hath ſuſtained. (o) Br. Coſts 7. S. C. br. 2 
5. C. Fiez. 54. S. C. | 


14. The rg is the ſame in Treſpaſs fo2 taking his Goods. 
19 H. 6. 10. b. n 

177 In an Appeal of Kobberp, if the Dekendant be acquitted, 
and it is enquired of the Damages, and it is found to 20 5. 
the Court cannot (p) encreaſe the Damages, becauſe they know 8 
the Appellce was long in P2iſon, when the Inqueſt had fared: vid. d Par 
the Damages befoze. (q) 42 All. 19. | a 


500. 


( ) B . ' 
mages 115. S. C. Br. Abridgment 30. S. C. Poſt — = 15 


16. In ſuch Action where the p2incipal Demand is certain, the 
Court may encreaſe Damages. (cr) 10 H. 6. 24. b. Curia. (r) Fitz. 
17. As in Debt upon the Arrearages of an Account, if the Ju- Damages 
rp finds it arrear, and gives Damages, pet the Court map 3 S8. C. 
encreaſe it, becaule the Demand is certain. (s) 10 H. 6. 24. b. (4) Fug. 
adjudged. 5 : | Damages 
18. The Court map abzidge Coſts of Suit bp the Jurp. 31. S. C. 
() 19 H. 6. 42. b 43. | (0 Fitz. 
19. In Treſpaſs for an Aſſault and Battery againſt A. and B. A. ap- Damages 
peated, & and a Verdict was given againſt him, and Damages 26. 8. C. 
taxed to 30 l. and the Court, upon View of the Mayhem, e Tad 
the Damages to 42 J. and after a Verdict was given againſt B. and Wen b. 
Damages taxed ; and then it was moved, that the Court, upon ano- | 
ther View of the Wound, would encreaſe Damages againſt B. for 
that A. had murdered the Officer that came to ſerve the Execution up- 
on him for the 40 J. fo that poſſibly the Plaintiff might recover nothing 
againſt A. but it was denied by the Court, for that they could have the 
View but once in the ſame Action, though .if he had brought ſeveral 
Actions, it would have been otherways. Mich. 3 Car. Anonymus. Lit. 
Rep. 51, 52. but the Court directed the Plaintiff to ſtay till A. was hang- 
ed, and then they might have the View, and encreaſe the Damages. 
20. In Treſpaſs, quare inſultum fecit & maletractavit the Wife of the 
Plaintiff, & Equam, upon which the Wife rode, percufit, ſo that the 
Wife was thrown, and another Horſe trod upon her, per quod ſhe loſt 
the Uſe of Three Fingers, &. there was a Verdict for the Plaintiff, 
and 8 J. Damages; and the Court refuſed to encreaſe the Damages 
upon the View of the Mayhem, and hearing Surgeons, Becauſe there 
was no Mayhem or Wounding directly done by the Party, but rather 
by Accident; viz. by the coming, & of another Horſe ; which whe- 
ther he came, &c. or the Wife might have avoided him, is Matter of 
Evidence. Mich. 21 Car. 2. (u) Burford and his Wife againſt Dodwel, (u) 1 Mod. 
I Sid. 433. adjudged. | | 24. S. C. ad- 
| | judged, but 


1 not ſo fully 
repoꝛted. 


(L) In 


* 
„ ; 
, 


—__— — 


— 


Damages. | 


bY 
— — 


(L) In reſpect of the Plea. 


1. IF Treſpaſs fo; taking his Goods, to the Damage of 20 

if the Defendant pleads an Arbitrament made im another 

Countp, and this is tried againſt the Defendant, and Damages 

2 Rol. afſeſſed fo: the Treſpaſs, pet inaſmuch as this Fozeign Jury could 
Abe. 578, not have full Conuſance of the Treſpals, and the (a) Defendant 
St bid. - hath not denied the Damage to be atcozding to the Count, the 


All. 88. Court with the Aſſent of the Plaintiff map encreaſe the Da, 
"ER mages, and to ſo much as the Plaintiff hath counted. x3 H. 4. 7. b. 


(b) But in avows, upon which it is demurred, and adjudged fo2 the Plain- 
min Ifunp- tiff, oz upon Dcfault and Damage found upon the Wzit of En⸗ 
guirp of Damages, the Court map encreaſe them, koz the Court 
murrer co (this being upon Demurrer) (c) might have awarded Dama- 
the Declar- ges without Enquiry, therefoze the Inqueſt is but fo2 their Jn- 
tion, Judg- fozmation. (d) 14 H. 4. 9. b. 3 H. 6. 29. b. 
ment was gi- 


ven for the Plaintiff, and upon a Writ of Enquiry Damages found, the Court refuſed to mitigate 
them, for that as Judges they could not know what * the Plaintiff had ſuſtained. Tooly and 
Þziſton, 3 Leon. 150. Godb. 135. ſeems by the Time to be §. C. and faid, it was bolden for Law, 
That the Juſtices might encreaſe but not decreaſe Damages, becauſe the Party may have an Atraint: 


But note, contrary per Anderſon and Per iam Juſtices. (e) Yelv. 152. 1 Brownl. 214. (d) Br. 
Damages 56. S. C. 


3- So in this Caſe the Court map mitigate the Damages fo; 
the (ame Realon. 3 H. 6. 29. b. 2 
4. So in Treſpals, if Judgment be given upon il dicit, and a 
Writ of Enquirp of Damages ſerved, the Court map encreale o: 
| Ce) Judg- . (e) diminiſh the Damages found bp the Inqueſt, ko that they 
2 = might have awarded Damages accozding to their Diſcretion 
ad Wen“ without anp ſuch Writ. (1) 19 H. 10. b. adjudged. Mich. 16. 
matus, ans between (g) Ley and Tozd Folliot, in an Action of Aſſault, Bat- 
upon a Writ tcrp, and Wounding, (h) the Manner of the doing thereof being 
of Enquiry, ſpecially laid in the Declaration, though the Jnqueſt gave 2001. 
— 1 Damages, pet upon Examination of Hurgeons, and upon 
and upon: Diem of the Wound in Court, and foz the Peinouſneſs of the 
Motion to Fa, being done in the „ 6 104 in the Dap-time, with a 
mitigate the Stilletto, with an Intent to kill him, and the Surgeon vp Agree- 
IPs ment being to have x50 |. fo2 the Cure, the Plaintiff being in 
Pay ta great Danger of Death, and having loſt a Pottle of Blood, as 
ſuch Caſes Th? Surgeons ſaid, the Court encreaſed the Damages to 400 |. 
they never in toto, and Judgment given acco2dinglp. 


' olrer the | 


Damages. Stanley's Caſe, Lit. Rep. 150. Hetil. gz, (f)] Fitz, Damages 24. S. C. Br. Abridg · 
ment 7. S. C. . Davies and Lord Folliot S. C. Styl. 310. 1 3 but it does not appear by 

this Report, that the Manner of the Wounding was ſpecially laid in the Declaration. (hb) Otherways 

if the Wounding be not particularly expreſſed in the Declaration, that the Court may judge thereof 
by the Record; for it ought co appear, that the Wounding was by this Battery, and the "uy is not 
fo be viewed in Court upon a bare Averment at Bar. Jervis and Lucas, Styl. 345. adjudged. So 
in an Appesl of Mayhem, where the Particulars of the Mayhem are nor expreſſed in the Declaration, 
the Court, npon View of the Mayhem, cannot encreaſe Damages, unleſs che Judges of Miſt Pius 
before whom tried, certify the Particulars of the Mayhem to the Court, or where tried, before a Judge 
of the ſame Court, who affirms, That theſe are the Mayhems that were proved upon Evidence, othcr- 


ways non poteſt conſkare Curie, that theſe ate the ſame Mayhems for which the Plaintiff has declared. 
Lat. 223. I Sid. 108. Et vid. Hard. 405. ö 


1 : (M) Damages 


* * . 
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(M Damages encreaſed Or decreaſed: 


By what (a) Court it may be. ON „ 
| | Court. 
r De Juſtices of Niu Prius have no Power to encreaſe Da- 2 ; 


mages, but onlp to enquire of that which is affirmed by but 2 Jon. 
the Inqueſt. (8) 8 H. 4. 23. | 183. adjudg- 
| ed con, (b) Fitz. Damages 57. S. C. Br. 47. S. C. 


ä — 


n_— 


(N) For what Cauſes they ſhall be re- 
4 REN covered. Mb 
Not for the Delay of the Court. 


1. TF a Man appealed of .Kobberp continues long in Pꝛiſon, 
and alter is acquitted, he ſhall not have Damages fo? 
the long Continuance in Pziſon, becanſe it was the Default of 
the Juſtices that thep did not deliver him at the Firſt general 
Delivery. (a) 42 Aff. 19. per Knivet. (a) Br. A- 


bridgment 


30. S. C. Br. Damages 115.8. C. Ante, Letter K. Pl. 15. S. C. 


2. Ik the Conuſee of a Statute⸗Merchant takes the Body of 

the Conuſo2 in Execution, without anp Extent of the Land, 

after he hath releaſed the Statute, pet in an Audita Querela, the 

Conuſo2 ſhall recover Damages fo? the Jmp2iſonment of his 

Vodp without Cauſe, Quzre, (b) 47 E. 3. 1: b. (b) 9 
48; Th” ita - 

la 2. S. C. Br. Damages 34. S. C. 1 Part 643. Pl. 1. S. C. 


(0) In what Actions Damages ſhall 
be ſaved by the Confeſſal. 


I, 17 an Admeaſurement of Dower, ik the Defendant comes 
the Firſt Dap, aud ſaps, that he is ready to admeaſure, 
the Plaintiff ſhall not recover his Damages. (a) 42 E. 3. 19. b (e) Fitz. 


Damages 


2. In Detinue if the Garniſhment be p2aped, and the Gar- 
niſhee comes, and cannot deny the Conditions to be b2oke, the Fs 
Plaintiff ſhall not recover any Damages againſt him. 8H. 6. x:. 

3. So if he makes Default, foz Damages are given againſt 

the Sarnichee kor Delay. 8 Ui. 6. 11. 


to come at the firſt Day, 17 E. 3. 71. 
4 Uuuu 5. In 


9 
» 
- 


. 
* . 
* 
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71. S. C. Br. 24. 8. C. Br. Admeaſurement 1. S. C. 2 Inſ. 368. S. C. cited. 


4. Jf a Man will avoid the Damages becauſe he hath been : | 
at all“ Times ready to render the Thing in Demand, he ought 9 | 


_ 
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5. In detinue foz a Wziting againſt an Executoz, ſuppoſing it 
to come to his Hands after the Death of the Teltatoz, the Deken⸗ 
danc'map come at the grand Diſtreſs, and ſap, that he hath at 
all Times been readp to deliber the Wziting after the Time that 
* it tame to his Hands, and thereby ſave Damages againſt him. 
(o) Firs, (b) 22 Ed. 3. 9. b. adjudged. 2 | | 
Damages ©, In an Annuity, if the Defendant be returned \ummaoned, 
10 8. C. and does not come, but afterwards comes by Attachment. he 

| ſhall not ſave Damages by ſaping that he hath been at all 
Times readp, fo2 he ſhall not have ſuch Plea, inaſmuch ag he. 

345 did not come upon the Hummons. 29 E. 3. 40. adjudged. 
(e) But the. 7. If a Woman brings a Writ of Dower, and the (c) Heir comes 
Feoffee of into Court upon Summons the Firſt Day, and pleads that he hath been 
the Heir can- always ready, and yet is to render Dower: If ſhe hath not requeſted her 
not ac the Dower, ſhe ſhall loſe the mean Values and her Damages; but if ſhe 
. hath requeſted her Dower, ſhe may plead it, and Iſſue may be there- 
FR priſt, upon taken, for the Heir holdeth by Title, and doth no Wrong till a 
becauſe he Demand is made. Co. Lit. 32. b. 33. a. 


222 Times ſince the Death of the Inceltoz, Co. Lit. 33. 3. 
8. But in a Writ of Ayel, Couſinage, &c. where the Land and Da- 


mages are to be recovered, there ſuch a Plea is not good, for there the 
| Tenant of the Land hath no Title, but holdeth by Wrong. Co. Lit. 33. a. 


—_— 
— 


(P) In wh 


2 — 


at Actions Damages ſhall 
be recovered. 


Upon a Penal Statute. 


1. 1* an Action of Debt upon the Stat. of 1 & 2 Ph & Ma. fos 
| 5 1. by the Partp gricved, fo: taking moze than 4 d. fo: a 
Diſtreſs, by whirh Ac it is cnacted, That if anp takes moze than 
4 d. foz impounding a Diſtreſs, he ſhall fozfeir 5 1. to the Party 
grieved, over and above the Sum that he took moze than 4 d. 
and it is found againſt the Defendant, the Plaintiff ſhall have 
Damages, though it be __ a penal Law, becauſe this is a 
Debt of 5 |. certain given by the Statute, and not as Dama⸗ 
ges, and the Damages are to be given fo2 the Delap, in not 

rendzing the Debt upon the Return of the Summons; fo? this is 

not like to penal Laws that give treble Damages, ſo? there it 

appears, that thep intend it fo2z Damages, noz to the Statute 

ok 2 E. 6. where Debt is given koz the treble Value, fo? that there 

the Value is uncertain kill the Kecoverp ; but here the 5 l. is a 

certain Debt bp the Statute, and it ſhould be a ſmall Kemedy 

koz the Partp grieved to bzing an Action fo2 5 1. without Da⸗ 

(a) Cro. Car. Mages oz Coſts. Mich. 15 Car. B. R. between (a) North and Muſ- 
59, 560. grave, per Curiam, adjudged upon a Wzit of Erroz upon ſuch Judg- 
C. adjudg- ment in Banco, where Damages were given bp the Direcion of 


= bY Ke. the Court upon good Advice. Intratur, Trin. 15 Car. Rot. 975 


djorned. 2. Oamages ſhall be given co the Party grieved, in an 
1. Jen. . Action upon the Statute of the 13 El. 2 5. of Fozgerp of kalle 
5 C. hudg- Deeds. (b) New Entries 163. 


. 3. Damages ſhall be given to the Partp grieved, in an 

(b) Co Gar: Action upon the Statute of 21 H. 8. cap. 6. of Moztuaries. New 
: Entrigs 164. | p20 | 

2 En, 4: K 
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4. It a common Jnfozmer bzings an Jnfozmation, 2 Action 

of Debt, tam quam, &c. upon a Penal Statute, foz a Sum ter⸗ 

tain given by the Statute, he ſhall not recover his Damages. 

M. 15 Car. B R. (c) in the ſaid Caſe of North and Muſgrave. per hat 
Curiam, and the Clerks agreed it to be the common Courſe and ;5 8 C . 


actice. S. P. 
P? . | accordingly : But vid. 3 2 = 
5. Jn Wzits of Execution no Damages ſhall be recovered, 
(d) 30 E. 3. 23. b. 1 | (d) Br. Da- 
| mages 36. S. C. No Coſts, Lac, 07. 


6. An a Scire Facias no Damages ſhall be recovered. 


(e) 2 H. 6. 5. (e) Br. Da- 
7. In a Fozmedon no Damages ſhall be retovered. (f) 3 H. or 1 1 
1 C. . . 


15 h 
*P n Detinue Damages ſhall be recovered. 2 H. 6, 5. 

9. Jn an Attaint of a Freehold Damages ſhall be recovered 8 
at the Common Law. (g) 3 H. 4 15. (Pix. 

10. Yn a Warrancia Chartz, if the Plaintiff recovers pro Loco ,, SC. 
& Tempore, he ſhall not recover Damages, and pet he counts Br. 87. $. c. 
of Damages. 21E. 3.57. b. Quere, 18 E.;. (h) 43. b (5) This is 


5 miſprinted 
in the Original as here, and I ſuppoſe ſhould be 42. b. 


xr. (i) Jn a (Writ of Watrantia Chartæ, although the Defendant _. 
delaps him by Jſſue, pet no Damages ſhall be rccovered where (1) Hob. az. 
no Land is loſt, (k) 42 E. 3. 7. b. (it (1) ſcemg this is to recover (K) Fitz. 


. pro Loco & Tempore ) Damages 
| 69. S. C. Br. 183. S. C. () In the Original 'ris ſemble. 


12. But other ways where the Land is loſt, (m) 42 E. 3, 7.b. Fol. 575. 
13. A Man ſhall not recover Damages in a Wit of Meln, =; ) BY na 
ik it be bzought koz the Acquittal (n) befoze Diſtrels in his De- mages 69. 
8. 


kault. . Br. 183. 
S. C. (a) But if after, vid. the Statute of Weſtminſter 2. cap 9. 2 Inf. 375. 


. 


14. The Law is the ſame though the Defendant delaps him by (o) Fitz. 


denying his Deed, Contra, (o) 42 E. 3. 7. b. Damages 

15. (p) Jn a Nuper obiit he ſhall not recover Damages. 69. S. C. 
(q) 7 H. 6. 35. b. 21 E. 3. 57. b. | (p) Secus 
by the Statute 


of Glouceſter, 2 Inf. 288. 2. (q) Fitz. Damages 19. S. C. Br. 66. S. C. 


16. No2 in a Perambulatione facienda, (r) 7 H. 6. 35. b. o. 
17. ( No2 in a Wit of Account, foz the Auditozs (t) (u) give ges 68. 
a Conſideration koz it, pet he counts of Damages, (W) 7 H. 6. S. C. adjud- 
35. b. 21 E. 3. 57. b. (x) 10 H. 6. 18. b. | 5 : 

| $ al. 18. 


1 Leon, 302. —But where upon the laſt Judgment Dameges ſhall be given, ratione interplacita- 


tionis compoti, vid. Cro. El. 84. 1 Leon. 302. 3 Leon. 170, 230. March 92. 
tis doneront conſideration pur ceo. (u) For this, vid. 1 Part 228, (w) Fitz. Damages 19. S. C. 


Br. 66. S. C. (x) Fitz. Damages 30. S. C. Br. 136. S. C. 


18. So no Damages ſhall be rccovered in an Account ag a 
Reteiver, &c. where the Auditozs (y) give not any Conſideration ( In the 


koz the P2ofit thereof. 14 E. 3. Account 109. adjudged, 2 R. 2. Origiaal 'cis 
| | ne doneront 


Accompt 45. 
| * acdtccun conſideration pur le p2ofits de ceo. 


19. In 
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Damages. 

= 19 (2) In a WMꝛit of Partition by one Coparcener againſt the 
289. S P other, no Damages ſhall be recovered, though the Dekendant 


Et vid. hath not been at all Times ready to make Partition, 21 E.;. 
Noy 68, 3243. 57. b. adjudged. Contra, (a) 7 H. 6. 35. b. 


een av 


— — 


(a) Frtz | | 
Damages 19. S. C. Br. 66, S. C. 


20. Jn an Appeal of Maphem he cannot count of Damages, 
(b) Fitz. aud pet he ſhall recover Damages. (b) 10 H. 6. 18. b. 
Damages 21. Jn an Audita Querela Damages ſhall be recovered. (u) 26 E. 
30. S. C. 3. 37 b. per Thorp. | ; | 
Br. 136.S. C. 22. Jn an Audita Querela fo2 ſuing Exetution upon a Statute 


* againſt his own Keleaſe, Damages ſhall be recovered. 17 E. z. 


6. S. C. b. | | 

; "Þs. Jn a Wzit of Deteit, upon a ſietoverp by Default, by 
which the. Judgment ſhall be reverſed, and the Plaintiff reſtozed 
to the meln Aſſues, no Damages ſhall be recovered. 18 E. 3. 28. 
24 Jn a Prohibition to the Eccleſtaſtical Court, fo2 a Matter 
triable at the Common Law, it the Plaintiff declares upon a 
Pꝛohtbitton, and alledges, that the Defendant hath p:olecu- 
red the Suft in the Spiritual Court after the Prohibition grant- 
ted, and the Defendant pleads thereto, and ſeveral Iſſues are 
joined upon ſeveral Cuſtoms, and one Jſſue alſo joined, whether 
he p:oſecuted in the Court Chziſtian after the Prohibition grant⸗ 
ed, and at the NiG Prius this Iſſue is found fo2 the Plaintiff, viz. 
that the Defendant had p2oſecuted there after the P2ohibition 
(d) He ſhall granted, the Plaintiff (d) ſhall have Damages, to be taxed by the 
not recover Jurp, as well upon this Declaration, as upon an Attachment 
his Coſts and pon a Prohibition. Mich. 15 Car. B. R. between (e) Facy and 
3 Lang, adjudged per Curiam, and then was vouched a Pzecedent 
Matter in the in Banco, between Ball and Berry, Tr. 7 Car. where it was fo re- 

Prohibition ſolved per Curiam, upon the Dicw of many ancient Pꝛecedents. 


is found a- | | 
gainſt the Defendant. Otherways for the Contempt in proſecuting after the Prohibition. Junger and 
Bogan, 2 Jon. 128. Raym. 387. 1 Vent. 348, 350. Et vid. 3 Lev. 360. (e) 1 Rol. Abr. 516, 
Pl. 1. S. C. 1 Jon. 447. S. C. adjudged. Cro. Car. 559. S. C. adjudged ; but appears to have been 
upon an Attachment upon a Prohibition. 3 Levia. 360. S. C. cited. Et vid. 2 Ial. 644. 


25. In a Pꝛohihition, Quare ſecutus eſt in Curia Chriſtianitatis 
de laico feodo, as fo Tpthe-Hap of Bilack:Acre, where he had 
CUhite-Nere in Satisfaction of Tpthes Time out of Mind, &c. 
if this be found againſt the Defendant, the Plaintiff ſhall have 
Damages, Co. Magna Charta 490. 

26. In a Writ of Ward of the Bodp and Land Damages ſhall 

(f) Fitz. be recovered. (f) 27 E 3. 79. b. 

Gard, 22. 27. In a Writ of Account, as Receiver to merchandize, he 

S. C. ſhall render Damages fo2 the Pzofit that he Had oz might have 
made of the Monep. | 5 

28. In a Wzit of Account, as Hieceiver to deliver over to ano- 
ther, oz to re⸗deliver, and not to merchandize, there no P2ofit ſhall 
be given in Nature of Damages. 2R. 2. Accompt 45. 

29. In a Wzit of Account, as Receiver of 20 J. if the Defen- 

PETE dant comes the firſt Dap, and is ready to account, and accounts, 
. Bd. and is found in Arrearages, pet he ſhall not pap anp Dama- 
compt 72. ges no: Coſts. Tr. 4. Ja. B R. in a Nota per Curiam. (g) 14 E. z. 
230. But it he pleads never his Receiver, and after accounts, 
Fol. 576. and is found in Arrcarages, * he ſhall render Damages. Tr. 
| > 4 Ja. B. R. in a Nota adjudged. E. 3. 160. b. 

31. In an Account as Rereiver, (as it ſeems) if the Defendant 
be adjudged to account, and he will not account, but lies in the 
Fleet fo2 Two o2 Thoee Pears, and then the Ylaintiff p2aps his 
Judgment accozd ing to what he has counted, and has it, pet he 

ſhall recover nothing of the Pꝛeſits, fo2 the mean Time he fon, 
| 2 , 21 , 


— — — — — — — — — — . 1 ö . 
Hon, and this proves, he ſhall not recover Damages in an 

1 14 E. 3. Accompt 109. N re | 

32. No Damages could be. recovered by the Common Law, (h) but (k) In no 

againſt the Wrong-Doer by him to whom the Wrong was done. Adion at 

2 In. 284. * | ran 8 


| E Law tould 
recovered his Land and Damages, but only in an Allize againff the eiſoz, "_— ure 


10 Co. 116, 4. | 0. . 


3. At Common Law no Damages were recovered in any real 
Adion. to Co. 116. a. 5 
14. Otherways in mixt Actions, as in Aſſiſe, Entry in Nature of an 
Aſſe, Ge. 10 Co. 116. a. | | | as 
37. So in perſonal Actions, as Treſpaſs quare clauſum fregit, Cc. 
10 Co. 116. a. | | * 
36. Damages ſhall be recovered in a Writ of Admeaſurement of 
Nower. 2 Ioſ. 368. 0 


37- But not in a Writ of (i) Admeaſurement of Paſture, ' 2 I». 368. (i) Dther- 


| ways in a 
Wzit de ſecunda ſuperoneratione by the Stat. Welt. 2. cap. 8, which vid. 4 Inſ. 369i 


38. By the Statute of Glouceſter, made 6 Edw. 1. whereas before Da- 
mages were not awarded in a Mortdancefter, (k) unleſs upon a Reco- () Foz 
very againſt the chief Lord) 1) they ſhall be awarded in all Caſes which, vid. 
where a Man recovers in a Mortdanceſter : (m) So in Coſinage, Ayel, 52 H. 3. 
and Beſaiel. LR D-.. : þ 2 


| | . ( 
the Death of the next immediate Anceſtoz, as in a Ulrit of Apel from the Death of the Gꝛand⸗ 
father, if he ſurvived the Father, elſe from the Death of the Father only, 2 Inſ. 3838. —The Nunt 
and Neect join in a Mortdenceſter, the Junt recovers Damage till the Death of her Siſter, and 
both after. 2 Inf. 288, —The Gzandfather dies ſeiſed, a Stranger abates, the Father dies, his 
Wife priviment enſeinr with a Son, which is after bozn, he ſhall recover Damages from the 
Death of his Father, foz now he is immediate Meir to the Father, 2 Inf. 288. (m) Note, the 
Examples arg all of Actions, Anceſtrel-poCeſſozy, not Dꝛoiturel. 2 InC. 287. 


39. And by the ſame Statute, every (n) one ſhall render Damages (a) So that 
where the Land is recovered againſt him upon his own Intruſion or if the Heir 
(o) AR. 5 —4 
| eilee reco⸗ 
vers againlf the Dileiſoz, he ſhall have Damages fo2 his own Time. 2 Inf. 286. (o) Viz. 
Wrong, foz if one Parcener refuſes to make Partition, in a Wzit againſt her, no Damages ſhall 
be recovered, becauſe this is a Writ of Right in its Mature, and ſhe has a Right per my & per 

tout to all the Pzofits. 2 Inſ. 289. 


— 


| (a) (F) For (b) what Things the Da- 2 is 
mages ſhall be ſaid to be given. 0 1 
. ould be Q. 
1. (e) TI an Action upon the Cafe be brought fo2 ſpeaking of (b) Godb. 


Woꝛds all at one Time, and upon Not guiltp pleaded a ( N13. 


Verdia is given fo? the Plaintiff; though ſome of the Wozds will 141. Pl. 283. 


not maintain an Action, if aup of the Wozds will maintain che 708. PI 985. 


Attion, the Damages may be given entirelp, fo2 it ſhall be in- Cro. El. 329. 
tended that the Damages were given foz the Wozds, which will 755 e 
maintain the Action, and only encreafcd toz the other Wozds, and ö 
that thep are mentioned only ko: Aggravation. | 237 1 

i . | arch 48. 


I Sid. 38 Winch. 33. 


XXX x | 2. Blit 
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(d) Moor 2. (d) But if the Acion be bought fo2 ſeveral TUozds ſpoke 
708. Pl. 967. at ſeveral Times, and the Action will not lie fo: the Wozds ſpoke 
oy 2 229” at one Time, but will lie foz the Wozds ſpoke at another Time, 
on and Not guilty. pleaded, a. Derdic is found koz all the 
BulC. 283 upon * h 
&ro.Gir. 239, Wo2ds, and entire Damages given, this is not good. 
328. Hut. 3. In an Action upon the Caſe fo: Wozds ſpoke at one Time, 
2 if the Defendant pleads Not guilty as to Part of the Woꝛds, 
which Wozds will not maintain an Action, and he juſtifies the 
other Wo2ds, and the Plaintiff replies of his awn Wrong, with, 
out ſuch Caufe, and a Verdia is found fo2 the Plaintiff ; in this 
Caſe cntire Damages may be given, becauſe now in Part by 
the Confeſſion of the Partp, and in Part by the Jurp, it is found 
that he ſpoke the Pozds as thep are alledged in the Declaration, 
ſcilicet, at one Time, and then it ſhall be intended the Dama⸗ 
ges were given koz the Wozds, which will maintain the Aion, 
and that the other Wozds were but fo: Aggravation. Tr. 17 Car. 
B. R. between Lambell and Hancock, per Curiam adjudged, this 
being moved in Arreſt of Judgment after a Derdict, and entire 
Damages given fo2 the Elaintiff. = 
4 In an Acton upon the Statute of Monopolies, if the Plain- 
tiff declares, That rhe Defendant, colore cujuſdam Proclamationis 
&c. 7 Jan. 20 Car. pzocured the Plaintiff to be taken and impziſon⸗ 
ed, and to be detained in P2iſon fo? 20 Weeks next enluing, and 
te) In the Certain (e) Wines of the Plaintiff till he made a Fine fo? the De- 
Origioal 'tis 1Iverance, and by Colour akozefaid, after, ſcilicet, x4 Jul. 20 Car 
— Vines. 3 tales & tantas minas de impriſonamento corporis Querentis, 
te adtunc & ibidem ei intulerunt, quod Querens per longum tempus, 
ſcilicet, a pred' 14 Julii, Anno 20 ſupradicto, uſque diem impetrationis 
hujus billæ, ſcilicet, 14 Junii, Anno 21 Caroli Regis, circa negotia ſua 
neceſſaria palam intendere non audebat, and upon Not guilty plead⸗ 
ed, a Derdict is given foz the Platnriff, and entire Damages: 
In this Caſe the Declaration is repugnant as to the Menace ol 
Impziſonment, if it be interpreted accozding to the Woꝛds, 
naſmuch as it is alledged bekoze he pꝛocured him to be imp21- 
ſoned. 7 Jan. 20 Car. and then it is ſaid, that afterwards, ſcilicet, 
14 Jul. 20 Car. he menaced, &c. which was befoze Jan. 20 Car. and 
atter ſlaps, that he dueſt not go about his Buſineſs, a pred' 14 Jul 
20 Car. till the Bill exhibired ſo in Wo2ds repugnant, pet inal 
much ag in Law, when he allcdges the Dap, and after ſays, 
that afterwards, ſcilicet. 14 Jul. 20 Car. (f) this which comes 
* Fol. 527. after the ſcilicet, * being contrarp to that befoze alledged, ſhall be 
F Coo. Ri void, and a void Allegation, and then the Keference thereof, as 
68, 464, do not daring to go about his Buſineſs, having Kekerence to the 
But for this, laid void Allegarion of the 14 Jul, till the Bill erhibited, is allo 
vid. Title vold, and then by Law it ſhall be taken ag if no mote had been 
. Bepugnan- alledged but that he after menaced him, by which he durſt not 
15 go about his Buſineſs fo2 a long Time, which would be ſuffci⸗ 
ent of it ſelf without mo2e ; and then in this Caſe it ſhall be taken 
and intended by the Law, that the Jurp gave Damages fo; 
that as it was alledged in Law mater iallp, and not as it is al- 
ledged under the ſcilicet, and ſo that thep gave. Damages ko; 
menacing him, by which he durſt not go about his Buſtnels, 
3 and ſo the Damages well aſſeſſed. Mich. 23 Car. B. R. between 
(e) All. 22. (g) Sims and Gregory, adjudged fo2 the Plaintiff, after ſeveral 
ja * Mot ions in Arreſt of Judgment. Intratur, P. 23 Car. Rot. 274. 


that the 14 Jul. 20 Car being firſt brought in by x ſcilicet, is void in both Places, and (hall be taken 
to have been out of the Conſideration of the Jury in taxing Damages. 
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_ Damages. 
In an Acion upon the Caſeupon a Pꝛomiſe, if the Plain- 
if declares, That whereas the Defendant was poſſeſſed of a 
Shop in B. and of ſeveral Goods and Chattels in the laid Shop, 
in which Shop the Defendant adrunc exercuic the Art oz Mpſterp 
of a Ozocer, the Wekendant, in Conſideration the Plaintiff would 
marry C. the Daughter of the Defendant, aſſumed and pꝛomiſed 
to pap ſo much Woney fo? her Poztion, and fo much fo2 Apparel, 
and that ſhe would trangfer [Anglice, would turn over, ] to the 
Plaintiff negotiationem ſuam, [Anglice, her Trade,] in B. pred', and 
the ſaid Shop of the Defendant there, and ſo much of the Goods 
and Chattels of the Defendant in the ſaid Shop which ſhould be 
wozth 10 1- and that ſhe would not at any Time after exertiſe her 
ſaid Trade in B. atozeſaid, and that ſhe would lend to the Plain- 
tiff 10 J. till a certain Time, and aſſigns a Bzeach in all; and 
among other Things, that the non tranſtulic | Anglice, did not turn 
wat Ho rhe Plaintiff negotiationem ſuam pred in B. afozeſaid, noz — 
the Shop pred'; and all found fo2 the Plaintiff, and entire Da⸗ 
mages given: And though it is impoſſible to affign ſuam negotia- 
tionem, ſcilicet, her Trade, pet it ſhall be intended, if it be void 
and impoſſible, and ſignifies nothing, and is of no Senſe 02 
Meaning, that the Jury did not give any Damage fo? it. c 
Trin. 24 Car. B. R. between (h) Goſſe and Pragnell, adjudged in (b) Styl 111. 
a Wzit of Erroz upon a Judgment in Banco, and the Judgment 8 C. 2djud- 
affirmed, Intratur, P. 24 Car. Rot. 217. . ed. All. 67. 
6. In an Action upon the Cale if the Plaintiff declares, That 6 * 
whereas the Defendant had bargained and ſold 40 Tun of Cur⸗ ” 
rants, at the Kate of 46s. 8 d. foz every 10> Weight, to be deli⸗ 
vered to the Plaintiff within Thzee Months then nert enſuing, 
diſcomputando ex eodem pretio pro quacuor menſibus, the Defendant, 
in Conſideration thePlarutiff had then paid to him in Hand 400 J. 
im Part of Papment, and aſſuined to pap the Keſidue to be due, 
diſcomputando ut prefertur, ko the Currants upon the Delivery of 
the Currants to the Plaintiff; the Defendant, in conſideratione inde, 
aſſumed to deliver ro the Plaintiff the Currants within Th2ec 
Months then next enſuing, and alligns a Beach fo2 the Non- 
delivery of che Currants at the End of 3 Months, accozding to the 
zomile; and upon Not guilty plcaded, a Yerdic is found fo2 the 
laintiff, and Damages aſſeſſed gencralip: And tho' it was 
objeced, that it is not known what is intended by the Wo2ds in 
the Bacgain, to pap 46 s. 8 d. fo2 every 100 lib. diſcomputando ex 
pretio pro 4 menſibus, pe: although the Court does not know what 
18 intended thereby, pct it is well known io the Merchants, and 
all is to be given in Damages ; and if it be not of any Senſe, no? 
iz known what is intended thereby, then it ſhall be intended by 
the Court, that the Jurp did not give any Damages fo2 it. 
Mich. 23 Car. B. R. between (i) Brewer and Southwood, adjudged () All. 27, 
per Curiam. Intratur, Hill. 22 Car. Rot. 1372. 5, + 63. Y C. 
7. If the Plaintiff declares, That he bought of the Defendant diverſa 97 55 
bona & catalla, vi unum fulcrum lecti, [ Anglice, a Field-Bedſtead, } with 63. adjourn”, 
a Teſtetn and Curtains of fav; unum 2 [ vocut a Canopy,] Go. 
and that the Defendant aſſumed to deliver bona pred”, but had not, &c. 
and there is a Verdict for the Plaintiff, and general Damages given, 
it ſhall not be preſumed that any Damage was given for the Teſtern 
and Curtains, which (k) where not alledged poſitive, but only expoſirive; (k) Trover 
and this Expoſition is too exteaſive. for fulcrum ſignifies the Bedſtead de uno riſco, 


only; and by 36. Edw. 3. all Pleadings ought to be entered in Latin . 

Mich, 11 Fac. N6 James and Osborn, 10 Co. 130. a. 132. b. ad- x inen, Kc] 

judged. | n and Dw- 
mages ins 


tended to be given foz the Trunk only. Bancrofe and Coo, Cro. Jac. 665. adjudged by Thzee 


Judges again& Dne, 
* * 8. ee 
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| 8 Arnold, 1 Sid 96. adjudged per totam Curiam, There is the ſame Miſ. 


like Point, continued in his ſaid Service till the 31 Oc. 21 Car. 2. when the Defen- 


| his Ser- (ſhould be intended otherwiſe, it would be uncertain to what Time they 


rd, being not of the Subſtance of the Action, but foz Aggra vation of Damages only. All. 23. 
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8. If in an Action upon a Covenant, divided into Two Branches, the 
Breach is aſſigned in one Part only, &. and the Jury aſſeſs Damages 
generally pro fractione con ventionis pred, this ſhall have Relation to that 
Part only in which the Breach was aſſigned. Trin. 18 Fac. between 
Steel and Spigbt, 2 Rol. Rep. 178. f 

9. If in Debt upon 2 E. 6. for not ſetting forth Tithes growing up- 
on 70 Acres of Land, Cc. the Jury as to 66 Acres give Damages, 6. 
and as to the Five Acres refidue give Damage, & whereas it ought to 
have been as to the Four Acres reſidue, . yet this being only a Miſcoun:. 
ing of the Jury, and no Damage to any thereby, the Plaintiff ſhall haye 
his Judgment. Mich. 165 1. between Creſſit and Burgis, Styl. 161. ad- 
judged. | 
* If in Treſpaſs for an Aſſault, Battery, and Wounding, the De. 
fendant quoad the Force pleads Not guilty, and quoad the Aſſault and Bat. 
tery, that lie was removing a Market-Croſs to a more convenient Place, 


8 an j the Plaintiff interrupted him, per quod molliter manus impoſuit, &c and 
| thereupon they are at Iſſue, and the Jury find the Defendant guilty 
9. de injuria ſua propria, and (1) ſo recite the entire Declaration of the Al. 


pole, they ſault, Battery, and Wounding, (though the Wounding was not in Iſſue) 
would not and aſſeſs Damages occoſione tranſgreſſionis illius to 20 J. it muſt be intend. 
have pzeſii- ed that Damages were given tor all in the Declaration, wiz. the 
med Da. Wounding, though not in Iſſue. Mich. 14 Car. 2. between Calvert and 


wis not in chief where the Jury find (m) more than the Plaintiff hath declared 


JCue. Vid. for, and aſſeſs Damages for ic. Mich. 14 Car. 2. 1 Sid. 96. per Curiam, 
Hub. 187. SM 3 3 
Cio. Jie. 353- (m) So when they give Damagas foz what they have not found. 1 Bull. 64. 


11. If in Trover, inter alia, de una Salſura, | Anglice, a Salting- Trougb, 
there is a Verdict for the Plaintiff, and entire Damages, the Declara- 
tion as to the Trough being meerly in Engliſh, the Damages ſhall be 
intended given for the other Particulars. Mich. 14 Car. between 


(o) 1 Levin. (n) Maibu and Flower, 1 Sid. 98. adjudged upon a Motion in Arreſt of 


ens Judgment, and Judgment given for the Plaintiff accordingly ; but ſaid 


pozt Judg⸗ that if the Defendant had been acquitted of the other Things, and ex- 


ment was preſly found guilty of this, it would have been otherwiſe, 
reſted, ve- 2 MTs. 

—4 the Damages were given foz every Thing in partieular, and among them, pro ſalſura pred), 
and yet they were given fo2 all the Particulars together. Vid. the Repozt, which A take to be a 
little ovſcure ; and it was laid, that ſalſura ſignified ſeaſoning; ſo that it was altogether uncertain 
what was intended thereby. — In Treſpaſs, inter alia, de una fſatagine, [Anglice, a Frying-Pan] 
Ray. 15. after a Uerdict foz the Plaintiff, it was moved, that it ought to have been ſortagine, fo; 
that ſarago ſignified nothing; but then per Curiam no Damages ſhall be intended to be given 
foz it: And it was ſaid, that where the cod ſignified another Thing it was naught. Secus 
where inſignificant, Et. vid. 10 Co. 133. —Trover, inter alis, de una amphora ſaporis, &c. und 
Damages intended to be given pro amphora only, fog ſaporis fignifizs Savour, 3 Levin. 336. ads 
udged. |: | | 9 

5 ) Hichia 12. (o) In caſe the Plaintiff declared, That J. S. 19 Sept. 16 Car. 2. 
and Green was retained as an Apprentice to ſerve the Plaintiff for 9 Years, and 
nts: dant procured the faid F. S. to leave the Plaintiff's Service, ce. (p) pr 
Moos 887. Juod the Plaintiff toram proficuum quod ratione ſervitij pred FJ. S. per totum 
Pl. 1247. ad- reſiduum termini recipere potuiſſet totaliter perdidit, & c. and (q) after a Ver- 
judged. dict for the Plaintiff, and general |'amages given, though ic appeared 
Dee 3 the Term was not expired, it was intended that Damages were given 
clared foz 4 for all rhe Term, as well the Time to come as paſt, for the r 
Battery of Muſt be intended to be taxed according to the Declaration; and it it 


vant, 19 Jan. | 

&c. per quod he loſt his Service fo: a long Time, viz, foz the Space of fir Months then nert fol 
lowing, &c. Hob. 284. After a Uerdict foz the Plaintiff. though the Dziginal boze Teſte befozt 
the End of the fir Ponths, yet the Plaintiff had his Judgment, foz the viz. was moe than need- 


per Curiam: But pet vid. Cro. Jac. 619. Yelv. 941. (q) Where upon a Demurrer it may be 
help'd, koz the Plaintiff may take Damages foz the Departure only, 1 Mod. 271. 
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Damages. 
were taxed, whether to the Exhibition of the Bill, or Verdict given. 


ent arreſted accordingly. | 299. S. C. 
Judgm 5'Y : adjudged, 


* 


A. 


** a a A — — 
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(G) How much Damage ſhall be re- "5 
covered. | (4) Ow. 45, 


| 8. P. per 
1. (a) I Treſpaſs the Plaintiff ſhall not recover moze Da⸗ Lale 21. b. 
mages than the Plaintiff hath counted of, though the Y*!v. 45. 
Jurp give moze; fo2 the Plaintiff knows how much he is da- 1 El. Fas: 
maged better than any other. (b) 2 H. 6. 7. 8 H. 6. 5. Co. 10 co 1 Bull. 
(c) Pilford (d) 166. (b) Fitz. 
| Damages 


6. 8. C. Br. 2. S. C. (e) Cro. Jac. 297. S. C. adjudged. (d) This is miſprinted h 4 
Original, and ſhould be 176. J G ) is muprinted nere as in | 


2. Ik the Tenant vouches, the Demandant ſhall not recover 
moze Damages againſt the Douchee than he hath counted ok, 
koz the Douchee comes in lieu of the Tenant, and the Judgment 
is given againſt the Tenant. 8 H. 6. 11. 
J. But the Plaintiff in Detinue map recover moze Dama- 
ges againſt the Garniſhee than he haty counted of; fo2 his Count 
was not againſt the Garniſhce, but againſt the Defendant, and 
Damages againſt him are koz the Delay after the Count. 
ſe) 8 H. 6. F. 11. N ö (e) Fitz. 
4 Jn Treſpaſs fo2 reſcuing a Diſtreſs, to his Damage ſo Damages 
much, if the Defendant juſtifies the Keſcoug upon ſpecial Matter, 21.8. C. 
upon which it is demurred fo2 the Plaintiff, and adjudged fo2 57. 68. S. C. 
him, he ſhall have Damages as he hath counted; (f) fo2 the (f) la Debt 
Defendant hath acknowledged the Treſpaſs, and (g) hath not for 2001. up- 
denied the Damages. 21 E. 3. (h) 4. b. on the 2 Bd. 5. 


. for not ſet- 
ting forth Tythes, if the Defendant pleads the 31 H. 8. and that the Lands were diſcharged in the 


Trial the Defendant cannot make good his Plea, the Value ſhall be taken as confeſſed, becauſe the 
Ile is joined upon a collateral Point, and the Defendant took not the Value by Proteſtation. All. 88. 
ruled upon a Trial at Ber, and a Verdict given for 2001, (g) 1 Rol. Abr. 572.L. 1. (b) This 
is miſprinted here as in the Original, and ſhould be 40. b. 


; So in an Attachment upon a P2ohibition, if the Defendant 
acknowledges all the-Treſpaſs counted againſt him, the Plain- 
tiff wall recover Damages as he hath counted, 21 E. 3. 40. b. 
adjudged, 8 | | 

6. Jn a Wzit fo2 ſubſtracing his Suit to his Mill, in the 
debet and ſolet, to his Damage 40 1. if the Defendant ſaps he 
cannot denp it, the Plaintiff ſhall recover Damages to 40 l. as 
he has counted, becauſe this Acknowledgment is as much as if 
he had ſaid that he cannot deny that there is as much Damage as 
as hath counted. 29 E. z. 13. 
7. Jn a Wzit of Ward, if the Defendant acknowledges that 
the PlaintiF hath a Night to the Ward, the Plaintiff ſhall reco- 
ver the Ward and Damages as he hath counted, 38 E. 3. 21. ad⸗ 
judged. Vide contra, 1 E. 3. 4 Annuity. | 
8. In an Action ok Waſte, if the Defendant demurs upon the 
Declaration, and it is adjudged againſt him, pet a W2it ſhalt 
iſſue to enquire of the Damagos. 34 H. 6. 8. 
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462 | Damages. 
(i) Cro. 9. (i) The Jurp map give as much Damage to the Plain; 
liz. 568. 71 9 counted, and (k) further give to him Coſts by itlels 
$.P. “ though the Coſts exceed the Damages named in the Declara 
Rep. 45 tion; koz the Damages are given fo2 the Wong fo2 which the 
S. P. adjudg- Action is bzought, and the Colts fo2 the Charge of Suit, the gy; 
ed. befoze the Suit, and the other in and foz the Suit. Tr. 3 Jae. 
ck) 2 Iof. RB R. between (1) Eagies and Vales, per Curiam, in an Action Upon 


(m) Cro. El. 10. (m) So a Fortiori, the Court map encreaſe Coſts bepond 
886. S. P. ad- the Hum of the Damages mentioned in the Count. Trin. 3 Ja. 
judged. B. R. berween Eagles and Vales, per Curiam. Co. 10. Pilfold 115 b. 
| en) Cro. El. adjudged. Hill. 39 Eliz. B. R. (n) Morgan Woolfe's Caſe, adjudged 
3 544. S C. in a TUrit of Erro?. 


| adjudged. x1, (o) But the Jury in the Caſe afozeſaid cannot tax the Da. 
3 2 Gro, El. mages and Coſts togethet ro moze than is contained in the 
YZ 


judged. Count, koz then it will not be known how much thep gave fo; 
Damages, and how much fo2 Coſts, fo2 perhaps they might 
give moze fo: Damages than the Plaintiff had counted. 
(p) Br. Da- (p) 13 H. 7. 16, 17. Co. 10. Robert Pilfold 117. b | 
mages 203. 12. Jn an Acion of Debt upon a Bill, if the Plaintiff declareg 
8. C. to his Damage of x01. and the Judgment is given fo? the 
Plaintiff bp nihil dicic, and the Judgment is, That the Þlaintif 
hall recover debitum ſuum pred', & damna ſua occaſione detentioris 
Fol. 579. debiti illius ad 12 1 10s. eidem * Querenti ex aſſenſu ſuo per Curiam 
hic adjudicat”, &c. Though here are moꝛe Damages than he hath 
counted koz, pet vecaule it is the uſual Courſe fo2 the Court in 
ſuch Caſes to tax Damages and Coſts, 'tis good; fo? it map be 
that all was fo2 Coſts, and it ſhall not be intended that the 
Court hath done otherwaps than they onght. Mich. 8 Car. B. R. 
between Sir Richard Greenville aud Sandwich, adjudged in a W.:1t 
of Erroz upon a Judgment in Banco. Intratur, Paſch 8 Car, 
2 Rot. 280. Trin. 24 Car. between Parſons and Batchelor, adjudged 
i in a Wzit of Erro) upon a Judgment in Banco. Intratur, Paſch. 
22 Car. Rot. 381. | 
13. In perſonal Actions the Plaintiff ſhall recover Damages only for 
the Tort done before the Action brought, and therein the Plaintiff 
15 counts to his Damage. 10 Co. 117. a. | | 
i 14. But in a real Action he recovers his Damages pending the Writ, 
2 The old and (q) therefore never counts to his Damage. 10 Co. 117. a. 
0 
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ins, though Damages given by Statute, 2 Lat 286. . 


; 15. If in a Writ of Entry ſur Diſſeiſin, or in Nature of an Aſſiſe, a 
A Writ of Enquiry of Damages is awarded, the Plaintiff ſhall recover 
2% | his Damages but from the Time of the Diſſeiſin to the Time of the 


Enquiry be not ſerved till Seven Years after. 10 Co. 117. a. And if in 
ſuch Writ an Iſſue is joined triable by Verdict, he ſhall recover Da- 
mages but from the Time of the Diſſeiſin to the Time of the Verdict. 
10 Co. 117. a. | | | 
16. But in a Præcipe quod reddat of a Rent of the Poſſeſſion of the De- 
mandant himſelf, he ſhall recover the Arrears, as well pending the Writ 
as before, uſque Diem Fudicii redditi. 10 Co. 117. a. | 
17 The Diſſciſee in an Action of Treſpaſs may recover Damages 
for the firſt Entry, without any Regreſs. Co. Lit. 257. a. | 


| | - Award of the Enquiry of Damages and not after, though the Writ of 
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18. But after Regreſs (r) he may have Treſpaſs with a continaando, (r) But fo 
and therein recover for all the mean Occupation, as well as for the firſt this, vid. 
Entry. Co. Lit. 257. 2 Rol. Abr. 
19. So in an Action upon 5 R. 2. cap. 7. for entring into Land, abi fer 22 
ingreſſus non datur per Legem, the Plaintiff ſhall recover amages for the the Notes 
firſt tortious Entry only, but not for the mean Profits. Co. Lit. 257. a. there. 

20. But in an Action upon 8 H. 6. cap. 9. where one enters by Force, 
or enters peaceably, and detains with Force, or when one enters with 
Force, ot detains with Force, the Plaintiff without any Regreſs ſhall 
recover treble Damages, as well for the mean Occupation, as for the 


firſt Entry. Co. Lit. 257. b. 


8 


| 
* - 


By (a) whom the Damages ( b ) ſhall be () where 
() tared. _ 
fo Part, and 


1. (d) 1 there be a Demurrer yu Evidence, tho' the Jury are there- Jfve to 
| ue 


by diſcharged of the Iſſue ; yet they may tax Damages con- 1 


ditionally, viz. if Judgment ſhall be given for the Plaintiff, &. Mich. pl. 20. 

4 Car. between Damoſe and Newhbor, Gro. Car. 143. per Curiam. (b) here 
an Omit⸗ 

fion of taring Damages by the Jury cannot be ſupplied by the Wzit of Enquiry, but a Venire 

— novo on 25 3 = _ 1 Pl. 12. 722. * 15. 1 The Jurp -" = Defendant 

qui , ad valentiam 2ꝛ0 8. e 98. this is not e t it ought to 

be found to what Damage erpzeſly, (d) Styl. 22. S. P. and ſo done. — 03 


2. Or when the Demurrer is determined, it may be done by (e) Writ 
of Enquiry. Mich. 4 Car. Cro. Car. 143. and it was ſaid to be the moſt 
uſual Courſe where there is a Demurrer to Evidence to diſcharge the of Enquiry 
Jury without further Enquiry. the Plaintiff 
4 8 | is not bound 
to p:ove his Pzoperty., Goodwin and Welſh, Cro. Jac. 220, Yelv. 151. 1 Brownl. 214. 


(e) Where 
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Damages. 
pow to be given. 
To Parceners. 


1. TF the Aunt and Neece join in an Action of Waſte, for Waſte done 
I in the Life of the. other Siſter, the Aunt ſhall recover the Da- 
mages only, becauſe the ſame belong not by Law to the Neece. Co. 
Lit. 198. a. : 
2, Bur if for Waſte done in the Life of the other Siſter, and for other 
Waſte done after her Death, Judgment ſhall be given for both for the 
Place waſted, and treble Damages for the Waſte done in their own 
Time, and the Aunt ſhall have a ſole Judgment for the whole Dama- 
ges for the Waſte done in the Time of her Siſter, by Survivor. 2 N. 305. 
. If a Man has Iſſue Two Daughters, and dies ſeiſed of Lands, and 
a 3 abates, and one of the Daughters has Iſſue, and dies, the 
Aunt and Neece may join in a Mortdanceſter, and the Aunt only ſhall 
recover Damages till the Death of the Siſter, and both of them from 
her Death. 4 Inf. 288. 
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464. Damages. Decies tantum. 

h where What (a) (b) (c) Damages ſhall be gien 
out in Re- and (d) toz (e) what. 

— 3 T H E Plaintiff declared upon an Aſumpſit to pay for an Horſe 2 
==" x74 I Barley-Cora a Nail, doubling every Nail, and avers, that there 


b) Where Were 32 Nails in every Shoe, which, doubling every Nail, came to 500 
in Treſpaſs Quarters of Barley, &c. 1 Levin. 111, being tried before Hide, he di- 
foz bzeaking reed the Jury to give the (f) Value of the Horſe in Damages. 


his Cloſe, 


&c. the Court refuſed to grant, a new Wzit of Enquiry, becauſe the Damages were too ſmall, 
the ſuing koꝛth the Wzit being the Plaintiff's own Ta, 2 Leon. 214. though it was ſaid, that ſome, 
times where erceſſive Damages have been given, oz ſome Miſdemeanoz alledged in n 
erecuting the Writ of Enquiry, the Defendant hath been relieved by pzocuring a new Writ; But 
vid, x Mod. 2. (c) Jn Treſpaſs the Jury gave the Plaintiff half a Farthing Damage, and 
held good. 2 Rol. Rep. 21, 22. per Curiam. Et vid. 2 Jon. Rep. 138. (d) When upon the ali 
enormia Matter arifing ex rurpi cauſa may be given in Evidence, x Sid. 225. (e) Gould. 33. 


Godb. 98. Ray 77. (f) Foz Damages upon ſuch extravagant Bargains, vid. Moor 419. Pl. 576. 
3 Leon. 150, Ow. 34. 


_ 


F. N. B. 171. 


rw (A) Decies tantum. 


(A) For what Act or Thing it lies. 
Man buys Lands of one Party, and has the better 
Bargain to maintain the Suit, this is a Taking, fo? 


What ſhall be ſaid a Taking, 
1. 
/ \ which he thall be puniſhed by this Wzit. Adjudged, 


(b) Br. De- (b) 4x Ed. 3. 9. b. 


cies tantum 4, 


S. C. Fitz, 9. S. C. 


Babel 


* 
2 ** LY a8 "n- "9 5 2 5 


(a) Where 


Court makes 
| dens, tara 
(A) What ſhall be ſaid an Appearance. pg. 

| ; | | Cro. El. 466. 
. Wir the Tenant oz Defendant be in Court, pet if he (aps ad bow 


| — + | he Appear- 
that he will nor appear, this is not any Appcarance. „ee #27 
(e) 8H.6.7. b. 8. (d) 7 H. 6. 38. b. 8 H. 6. (e) 8. adjud- recorded, 


ged. thougb the 


Writ is not 
returned, or no Court is held, or Juſtices come not, &c. 1 Leon. go. Yelv. 207. Cro Jac. 282. 


1 Bol. 156 Gouldſ. 65. (b) Where an Appearance recorded after the Day, but in the ſame Term, 
is a good Appearance at the Day, the whole Term being but as one Day. 2 Bull. 255. adjudged. 


(e) Fitz. Default 2, S. C. Br. 36. S. C. (d) Fitz. Default 1. S. C. Br. 33. S. C. (e) I ſuppoſe 
this ſhould be 16. | 


2. As in an Aſſiſe, the Tenant makes Default, and one ap- 
pears koz him as his Bailif, and the Tenant comes and di(- 
 avows him as his Bailiff; this is not any Appearance, fo2 he : 
does not come to appear, but to diſavow the Bailiff. (f) 8 H. 6. (f) Fitz. De- 
7. b. adjudged. | %6 A 
3. Jt a Wan b2ings (g) an Action againlt an Officer of a () 5; upon 
Court, he ought of Neceti.cy to anſwer, otherwaps he ſhall be 


an Informa- 
condemned, fo? he is alwaps in Court. 8H. 6. 16, tion againſt 
4 So of a Sheriff upon his Account. 8 H. 6. 16. him. 1 Sid. 


5- So if an Acton be bzought againſt a Man that is a Pꝛi⸗ „ 535: 


ſoner (b) in the ſame Court, he cannot but appear, oz ſhall be (4) A Priſs. 
condemned. 8 II. 6. 16. 


ner in the 
| | Fleet was 
brought to the Common-Pleas Bar by Yabeas Cozpus, to the intent to have him appear to an Ori- 
ginal in Debt; and though he confeſſed himſelf the ſame Perſon, yet he refuſed to appear to the 


Action, Gouldſ; 118. per Curiam, this is no Appearance ; and he was remanded, and the Plaintiff 
proceeded to the Outlawry againſt him. | | | 


6. But it is othetways of him that ig a Pziſoner in another 
Court. 8 II. 6. 16. | | 

7. Ik a Man comes in by Cepi Corpus to Two Wiits, and to 
Thee other Wꝛits he hath Day by Diſtreſs, he ought to anſwer 
to thoſe ro which he comes in by Cepi. 12 H. 6.2. 

8. So he ought alſo to anſwer to thoſe in which he hath Day 
bp Diſtreſs, koz he is in Ward by the fieturn of Cepi Corpus. 
1242. $388 | 8 

9. But if upon the Capias the Sheriff had returned non eſt in- 
ventus, and he had came in gratis, he might have anſwered to the 
Wrtr our of which the Capias iſſurd, and not have anſwered to 
The reſt, (i) 16 H. 6. 2. - (i) This is 


| miſprinted'in the Original as here, and ſhould be 12. 


2222 10. In 


(a) (b) Appearance. his being in 


. N 8 
we 
. * 
p = - * 
4 * 8 6 , _ 4 ? 36 *:4 
7 —ĩ———ů en oo ¾ ff H—= —— 0 


„ ons _ — 
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e _ — 


1 Default. 


— — 


1 


; 10. In an Action of Debt againſt Baron and Feme, (k) fo 
A in , the Niecuſancp of the Feme, the Baron cannot appear bp Superſe. 
Dang deas only, fo? cither both ought to appear, oz both be outlawed 
Feme, Exe» Hobart's Reports (I) 24 Loveden's Caſe, reſolved per Curiam. - 


cutrix, &c. . | 
Bilfozd and For, Cro- El. 118. adjudged. 1 Leon. 138, 139. adjudged : Vet vid. Dal. 38. (1) I Cups 
poſe this is miſprinted, for in the Fol. Hob, tis 179. | 


11. Ik an Action be brought againſt an Attoznep de B R. and 
his Wife, and he declares againſt the Baron, being an Attoz⸗ 
nep of rhe Court, in proper Perſon, and againſt the Feme in 
Cuſtodia Mareſchalli, upon Bail filed fo2 the Feme onlp, thig is 

not good, becauſe Bail cannot be filed onlp fo? the Feme, with: 
(m) But for out Bail-fo2 the Dusbanyd, and the Baron (m) cannot have hig 
this, vid. un- P2ivilege in this Caſe when the Action is bꝛought againſt him 
der Title and his Wife. Trin. 1650. between (n) Morthwaite and Elſy, ad⸗ 
4 (=o gu 5 judged, this being moved in Arreſt of Judgment. Mich. 
$.C. 2djud- 23 Car. B. adjudged accozdinglp foz an Attoznep in Bank, be⸗ 
ged. tween Smith and Smith. 


* 


un 
— 


(zB) What ſhall be ſaid an Appearance. 
(a) Where a (a) In Cuſtodia Mareſchalli. i 


Declaration 
is delivered 


tos Man in 1. (b) There ſhall never be a Declaration againſt a Man in 
1 F Cuſtodia Mareſchalli, but where there is a Committitur 
and he after made of the Party, oz Bail put in foz him. Paſ. 40 El. B. R. in 
—＋ him- (c) Holland's Caſe, by Popham. | 

Fleet, — the Party may proceed upon the Declaration, and after Judgment remove him #gain thither 
2 * .--1904 Cozpus. 1 Sid. 100. (b) 1 Rol. Rep. 217. (c) Cro. El. 605: S. C. & S. P. per 


2. Upon an Appeal, if the Sheriff returns Cepi Corpus, the 

Plaintiff cannot declare againſt the Defendant in Cuſtodia Mareſ- 

challi, without declaring againſt him upon the Oziginal upon 

whicv the Cepi Corpus is returned, fo2 there is no Kicaſon to 

commit the Defendant to Pziſon when he is readp to anſwer the 

(d) Cro. El. Mzit upon which he was taken. Paſch. 40 El. B. R. (d) Hol- 
605. S. C. land's Cafe adjudged. | 


adjudged ; 


but vid. Cro. El. 695. & I Rol. Abr. 536. K. 1. 


— 
i 


— — 
— 


(C) Who are demandable. 


1. IF an Attoznep of the Common-Pleas ſues an Action there, be 
(a) Fitz. . ſhall not be demanded, becaule he is ſuppoſed alwaps pee⸗ 
Jour 33-S. C. ſent aiding the Court. (a) 20 H. 6. 44. b. 


i (D) At 


. 


Default. deck 467 


mandable. 


() FN an Action of Debt, after a Demurrer upon the Plea 74) If afc; 
: I in Bar, the Plaintiff is demandable. (b) 20 HH. 6. 44. b. © > fray i 


: 8 2 joined, the 
Court gives a Day over, at that Day the Plaintiff or Demandant is demandable, Co. Lit. 139. b. 


b) Fitz. Jour 33. S. C. | | z 


| 
| 
(D) At what Time the Parties are de- 1 | 


2. Ik the Biſhop certifie® a Man to be a Baſtard oz a Mulier, AY 
he is not demandable, (c) but Judgment wall be given. (c) At the | 
(d) 20 H. 6. 44 b. ommon i 


| Law, upon 
every Continuance, or Day ven over before Judgment. the Plaintiff was demandable, and * — his \ 
Non-appearance might have been nonſuit. Co. Lit. 139. b. Bur vid, 2 H. 4. cap. 7, & 2 Rol. Abr. 1 


131. Letter D. 


2 ä that 


* x . 4.3. ellis AD. £ 


— | 4 


(E) To what Appearance. 


1. J]® Keptevin, ik the Pꝛoceſs continue till a Pluries iſſue out [. 
of Chancery, and the Sheriff thereupon returns in Bank, — 
that the Defendant claims P2opertp; though by this Writ no 
Bap is exp2eſip given to the Parties, but ro the Sheriff onlp, to 
excuſe his Contempt fo2 not ſerving the Pꝛoceſs befoze, pet upon 
the Keturn of this Writ the Parties map appear and plead, 
ſcilicet, the Plaintiff. map declare, and the Defendant plead 
thereto; and this will not be erroneous, fo2 there is no other | 
Writ to be ſued after this Wit; and therefoze ik the Parties | 
cannot plead thereto, they would be at great Miſchief, Trin. | 
38 El. B. R. between (a) Gawen and Ludlow, adjudged. Quere, () 1 Rol. | 
5. 8 El. 246, 67. Abr. 485. | 
| | 7 Ws B. 2. S. C. which vid, and the Notes there. li 
| 0 5 
2. So in this Caſe, if the Pluries be returned Tres Michaelis, | 
and nothing is done this Term, no? till Eaſter after, pet at this 
Term the Parties map appear and plead if they will. Trin. 


b 

38 El. B. R. between (b) Gawen and Ludlow, adjudged. (b) 1 Rol. | | 
. 485; 

B. 2. S. C. which vid. and the Notes herd. 


Or "ON , . — * 
- 


0 Appear- 
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468 Default. 


() Appearance: 
At what Time. 


In-what Caſes a Man may appear where the. Proceſs is not 
| | ſerved, 


Where an Inheritance is to be loſt, or other Thing. 


WP W Here a Man is to loſe an Jnhericance if he does not ap⸗ 
4% Were. pear, he ſhall appear (a) without a Licturn of the She- 
he chat hasa Tiff gratis by the Dap in the Roll. (b) 10 H. 7. 1. b. 

Day by the | 3 1 1 

Rolb ad reſpondendum may r, as well upon the Roll as upon the Writ ; but where ad ſatis 
ciendum, be wel not be I. render binfeIf to Priſon, unleſs the Writ be returned. Kelw. 166. ö 
(b) Br. Jour 93. S. C. | 


2. As in a Sequatur ſub Periculo againſt a Douchee, he may ap⸗ 
pear at the Day of the Return, though no W21t be returned, fo! 


(e) Fitz. that otherwaps he ſhould lofe in Value. (c) 22 E. 3. 4. adjudged, 
Voucher 135. 7. b. abjudgeb⸗ 29 E. ; 40. b. 2 E. z. 40. , 5 
S. C. 3 . 
3. Ik the Dekendant be outlawed in Debt, and after hath a 
Charter of Pardon, and ſneg a Scire facias againſt the Plaintiff, 
ne if the Crit be not returned, the Plaintiff cannot appear by the 


Reſponder Roll, fo he is to loſe nothing. 39 E. 3.7. b. Contra, (d) 27 E. 3. 77. 


85.8. C 4. But if the Whit be returned carde, the Plaintiff map appear, 


(e) Fitz. (e) 27 E. 3. 77. 3 R 2 
Reſponder - 5. When a Man is to have a co2potak Pain if he appears not, 
85.S. C, he map appear without the fietarn of rhe Sheriff gratis by the 
19 Dap in the Koll. (f) 10 H. 7. 11. b. Catia, 39 E 3 7 b. 
e 6. Jn Treſpafs; if after the Exigent is iſſued, the Defendant 
render himfelf, and hath a Superſedeas ; though the Sheriff does 
not return the Exigent at the Day, pet he may appear bp the 
Noll. 30 Edw. 3. 20. b. adjudged. Ss | 
7. In a Scire facias againſt a Garniſhee, if the Sheriff returns 
nihil, &c. and ſo upon the alias, the Garniſhee cannot appear gra- 
tis by the Bap in the Koll, becanſe he is not to have co2pozal 
(g) Br. De-. Punichment. Contra. (g) 8 H. 6. 16. | | 
3 C. 8. Jn a quod permittat againſt a Bailiff and Commonalty, if 
1. at the Retürn of the great Diſtreſs no Wiit is returned, the 
| Bailiff cannot appear gratis by the Day in the Noll without the 
Commonaltp, (fo2 thep are but one Cozpozation.) 29 Ed. 3. 40. b. 
adjudged, | 
9. In an Audita Querela, if the Defendant be returned nihil per 
quod poteſt ſummoniri, per he map appear gratis. 21 E 3. 13. b. 
adjudged. . | 
10. In a Wit of Debt, if no Oziginal be returned, o: any 
Neturn made, pet the Defendant map appear by the Noll. 
25 E. 3. 18. * 6 . ; 
mT” But he cannot compel the Plaintiff to count againſt him, 
becauſe perhaps there is no O:1ginal. 29 E 3. 18. Es 
12. In a'Wz2it of Debt, if the Sheriff returns the Ozigine 
nihil, &c. pet the Defendant map appear fo? fear of the Cap! 
H. o Ja. B. R. between Dame Slaney and Vawtry, adjudged. _ 
13. Ik the Sheriff returns mandavi Ballivo Libercacis, qui nahe 
ch) Fitz. Pro- inde fecit, pet the Defendant map appear gratis (h) 27 E 3. 73. 


' cels 13. 8. C. 


If Lt, 


\ Ar CERT 
—_ "EX. 


= Default. 


14. If upon an Arreſt the Defendant enters into a Bond, conditioned 
for his Appearance in the King - Bench at the Day of the Return of the 
Procels 3 though the Proceſs is not returned, yet he may (i) cauſe his (i) Vid. 

Appearance to be entered and recorded, and thereby ſave the Forfeiture Yelv. 207. 


of his Obligation. Mich. 29 El. 1 Leon. 90. per Anderſon Chief Juſtice; * Jac. 284, 


and the Form of ſuch Entry vid. there. Far * 


* — — + 
* ads. * St * — — * 


— — 
» 


— 


) In what Caſes a Man ſhall be com- 
pelled to appear where the Proceſs 
is not ſerved. 


. 11 a Man ſues Exctution upon a Statute, and the Conuſo2 

1 ſues an Audita Querela upon the Acquittance of the Conuſee 
returnable now, which is not lerved, and the Conuſce comes and 
pzaps Execution, he ſhall be put to anſwer to the Acquittance 
upon this Wzlt, foz he hath Dap by the Roll, though the Wzit 
is not ſerved. 30 E. 3. 21. b. adjudged. 


(H) In what Caſes the Husband ſhall 57 
be obliged to appear for his Wife. © 


l. 1? an Action againſt Baron and Feme in B. R. if the Baron 
| appears upon the Exigent, he ſhall remain in Pꝛiſon till he 
puts in Bail fo2 his Wife. Hill. 37 EL B. R. by Popham. 
2. As in an Action of Debt againſt Baron and Feme, fo? the 
Debt of the Feme, if the Baron be taken by Capias oz Exigent, 
he ſhall remain in P2iſon till he hath put in Bail fo? his Feme. 
Hill, 39 El. (a) B. R. by the Clerks this is the common Courſe, (a) Cro. El. 


24448 70. ſeems 
to be $. C. and ſaid this was the Courſe. Goulſ. 147. ſeems to be the ſame Caſe ; and ſaid by Kemp, 
Secondary, that he had knowa this to be the Courſe for 40 Years. 


3. But in an Action againſt Baron and Feme in B. if the Ba- 
ron comes upon the Capias o2 Exigent, he {hall not be compelled ta 
put in Bail fo2 his Wife. Hill. 37 El. B. R. 
4. Ik the Baron appears upon the Oziginal in B. R. where it 
is againſt him and his Feme, he ought to put in Bail foz his 
Wife, Hill. 37 El. B. R. 
5. In an Action of Debt againſt Baron and Feme in B. R. 
upon the Statute of of iecuſants, fo2 the Kecuſancy 
ok the Feme, the Baron, who is in Cuſtodia Mareſchalli, ſhall re- 
main in Pꝛiſon till he hath put in Bail as well foz his Wtfe as | 
ko: himſelf, Hill. 37 El. B. R. adjudged, the Caſe of (b) Philpot (b) Cro. El. 
and Young and their Wives. | | 275 4 Ge 

| | | 4 ca, 
| = 3 being upon an Indictment for Recuſancy, Et vid, Cro. Jac. 445- 


6. But it is in the Election of the Court whether then will 
compel him to give Bail fo2 his Wife 02 not, foz all Bails are 


Young, and their Wives. | Et vid. Cro, 


. 7. In KS of 


in the Diſcretion of the Court, Hill. 37 El. B. R. (c) Philpot and (4). Co. By 


— 
— - ce — _ — 
— — 
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470 yy Default. 


| 7. Ju an Action of Debt b;ought againſt Baron and Feme in 
(4) This is Banco, if the Baron appears, and the Feme makes Default (4) 


according to 
the Original, but the Senſe is imperfect, and ſomething omitted. 


8. It Pꝛoteſs iſucs de B. R. ſcilicet, a Latitat againſt Baron 
(e Tn ſueh and Feme, and the Feme is arreſted, (e) but not the Baron, the 
Caſe the Wiſe Baton in this Cale ſhall not be compelled by the Courſe of the 
ſhall be diſ- Court to appear faz himſelf and his Wife, the Baron not being 
3 arreſted, Mich. 10 Car. B. R. between Story and Smith, per Cu. 
Bail. Cro, Tiam, and Clerks; but thep laid, That if the Baron had been 
Jac. 445. Arreſted, and not the Feme, the Baron ſhould have been tompel⸗ 


2 Mod. 8. led to appcar foz himſelf and his Witfe. 

10. 
Dyer 271. Lit. Rep. 18. Lat. 224. Hut. 86. Cro. Car. 58, «9, Styl. 475. 1 Sid. 20, 21. 1 Levin. 216, 
217. 1 Vent. 49. AR 


— 


— — 


* 1 (1) (a) Departure in Deſpite of the 


the Tenant, 

oe - Cour = 

ance — be- | 

in he, 7 | In what Caſes it is. 


upon De- x : 
mand makes j 

5 1. (b) 1 F the Defendant oz Tenant imparl (c) to another Da 
B e 1 in the ſame Term, and make Bekault at the Day, this 
the Court, is a Departure in Deſpite of the Court. (d) 9 H. 6. 58. b. 


ndnd the En- 


ery is, Et pꝛed' tenens, licet ſolemniter exactus, non revenit, ſed in Contemptum Curie receſſit, 
c Defaltum fecit, #c, Co. Lit. 139. 2 (b) Cro Jac. 293. S. P. per Curiam. 1. Bulſ. 161. vid. 
(c) By Yelv. 211. there is a Diverſity where the Imparlance is general, and where to a Day certain, 
1 Bulſ. 161. (d) Br. Departure in Deſpite of the Court 2. S. C. 


2, Ik a Man imparls till another Term, if he makes Default 
ce) Br. Bill 6. at the Wap of Appearance, this is a Departure in Deſpite of 
S. C. the Court. (e) 7 H. 6. 39. b. 41. b. 

(f) (PFs: 3. (f) But if the Court gives Day to the Defendant till ano- 
per Curiam, thee Term, if the Defendant makes Default at this Dap, this 

is no Departure in Deſpite of the Court, fo2 he departed by 
(g) I ſuppoſe Leave of the Court (g). | 


7 H. 6. 41. b. f | 
is omitted here, which vid. Br. Bill 6. 


4. Jn a real Action, if the Tenant vouch, and the Demandant 
has Leave to imparl upon the Voucher, and returns, and th: 
Tenant is demanded, if he makes Default, this is a Departure 
in Deſpite ot the Court. 38 E. z. 13. b. v3.4 

1 . 


D What 


- 


= _ _—_ —_ 7 r 


* r tte nd . "FF" 35 RY 
—— — * 


efault. 
(K) What ſhall be ſaid a Departure in > 
Dieſpite of the Court. 1 STOLEN 


I. TIF at the fieturn of a Capias ad Valentiam the Donchce makes 
1 Default, and the Atto2nep of the Tenant is eſſoined, and 
the Demandant p2aps Sciſin of the Land, and after the Attoz⸗ 
nep of the Tenant appears, and pꝛaps that the Eſſoin be dawn, 
which is done, and pzeſently he departs from the Bar, and then 
the Cenant is demanded, and no Body anſwers fo? him, yet this 
is not ann Departure in Deſpite of the Court, though the P2e- 
fence of the Attoznep be rcco2ded, fo2 he did not appear upon any 
Demand of the Demandant, and when he appeared, the Deman- _ 
dant ſaid nothing againſt him. (a) 22 E. 3. 2. b. adjudged, n 


_ — — * _Y —_—— 


— ths, 


* A 
_— . 


(L) Retraxit. 


By whom, and (a) in what Manner, and by what Words, one (0. Net to 


"kT b ed 
aint ans noms Dae e. 


| Plaintiff hath 
1. A Ketraxit is always of (b) the Part of the Plaintiff oz De- <9; 


mandant. Co. 8. Beecher 59. before, it 


hath b 
Effect of a Nonſuit. Dal. 78. 3 Leon. 19. - Whether a Bietrarit may be entered 2 5 ths. 


Verdict. Cro. El. 465. duvitatur. (b) Co. Lit. 138. b. 139. 2. 


' 2. It the Plaintiff laps (e) he will not ſue, this is a Retraxit. (e) Co. Lic 
(d) 8 H. 6. 8. Brook Departure in Deſpite 13. 21 E. 4. 43. 139. a, 


; (d) Br, De- 
Parture in Deſpite of the Court 7. S. C. 


* a | | 

3. But if he ſays he will not appear, this is not a Retraxit, 
but a Nonſuit. (e) 8 H. 6. 8. contra. (e) Br. De- 
e ä | parture in Deſpite of the Court 7. S. C. 


4. A Retraxit cannot be unleſs the Plaintiff o2 Demandont 


be in Court in p2oper Perſon. Co. 8. (f) Beecher 58. reſolved, (f) Cro. Jac. 


| 211. S. C. ad- 
Fey judged. | 


(M) The Effect thereof. 


„ A Neha is a Bar (a) fo2 ever, becauſe it is a-voluntary (.) Of ol 
| Acknowledgment that he will not puzſue further, Kc. tes 
Co. 8. (b) Beecher 59. 15 E. 3. Aſſ. 36. 3 E. 3. Itinere North 180. or of an in- 


21 E. 4. 39. Brook Departure in Deſpite 13. ferior Ny- 
| ture, Co. 


0 


Lit. 139. a, Et vid, 1 Rol. Abr. 601. Pl. 3. (b) Cro. Jac; 211. S. C. adjudged - 


2. Debt 


and if entered 


ͤ« 


* 


1 
bis. % N 
8 
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101. Letter G. 


5. C. (T) Br Barga and Feme 1. S. C. Br. Progeſs 6. S. C. Fitz, Proceſs 65. S. C. 


o b 
_— ai 1 ** 1 ET. 
_ * 


Default. 


— 


s 
4. th. ** _ — 


> ment given diſcharged the other; but on the other Side it was ſaid to be a Bar only 


4 y Way of Eſtoppel between the Parties, whereof no other ſhould take 


fo 

— of Advantage. 

a Defect CERA i 8 

in the Plea, March 95. S. C. dubitstur, but varies in the ſtating it, foz by this Repozt Debt 
was bzought both agamſt A. and B. and the Plaintiff entered a Retraxit —— A. and whether 
this was a Diſcharge of B. is made the Queſtion. Vid. Cro. El. 262. - But whether the Plain, 
tiff may enter a Nolle proſequi againſt one, and have Judgment againſt the reſt, vid. 2 Roj. Abt. 


8 —— 2 —_— 2 th —_ PY 


» tt 


(N) What ſhall be ſaid a Default. 


1. Tf a Man be eſſoined df the King's Service, and does not 
(+) For the bing his (a) Warrant at the Dap which he hath by the 
warranting Eſſoin, this is a Default by the Common Law, 21 E. 2. 37. (6) 
cs, 62. b. 29 E. 3. 36. adjudged. 30 E. 3. 19. b. 

10. 9 5 
Abr. Fong Letter A. (b) Fitz. Inqueſt 8. S. C. 


* 
—— =. 


* 


— 


(O) In what Caſes the Default of the 
one ſhall be the Default of the other, 
Baron and Feme. 


1. Here the Baron is to have a cozpozal Puniſhment fo? the 
Default, there the Default of the Feme ſhall not be the 


(a) Br. TIER Default of the Baron. (a) 11 H. 4.72. (b) 9 H. 6. 8. 


d Feme 38. | 
$ C. Fitz Defoult 10. S. C. (b) Br, Baron and Feme g. S. C. Br. Proceſs 8. S. C. Fitz. Procel 


84. S. C. 


2. As if at the Pluries Capias the Baron appears, and the Feme 

makes Default, this ſhall not be the Default of the Baron fo the 

(c) 8 tozpozal Puniſhment. (c) 11 H. 4. 72. Contra, (d) 3 H. 6. 19. 

38. 8 C. W of the Baron being upon the Pluries Cap'. Fitz. Default 10. S. C. 
(d) Br. Baron and Feme 1. S. C. * | 


3. Do upon the Capias, if the Baron makes Default, and the 
Peme appears, this ſhall not be the Default of the Femr. 
(e) Fitz, De- (e) 12 H. 4. x. Placito 1. (f) 3 H. 6. 19. 


fault 11. 


3 


= 


Default. 


At the Exigent returned againſt the Baron and Feme, if the 
Baron appears, and the Feme makes Default, this wall not 
he the Default of the Baron koz the co2pozal Puniſhment. 
(g) 9 H. 6. 8. b. (h) 44 E. 3. x. b. adjudged. 39 E. z. 18. b. ad⸗ (g) Br. Ba- 


judge d. ron and Feme 


S. C. Br. 
Procels 8. S. C. Fitz. Proceſs 84. S. C. (h) Fitz. Reſponder 33. S. C. Br. Baron and bin 18, 8. C. 


So ik upon the Exigent the Baron and Feme have a Super- 1 2 
ſedeas, and notwithſtanding this they are returned outlawed, and 
at the Return the Baron appears, and the Feme makes Default, 
this ſhall not be the Default of the Baron fo2 the cozpozal Puniſh- 
ment. (4) 9 H. 6.8. 1 


| (i) Br. 
von and Feme 5. S. C. Br. Proceſs 8. S. C. Fitz, Proceſs 84. S. C. 


6. But otherwaps it is where the Baron is not to have anp 
tozpozal Puniſhment by the Default, (k) 11 H. 4. 72. (*) Br. Baron 


and Feme 33, 
S. C. 65. S. C. Fitz Default 10. S. C. 


7. As in a Plea of Tand, if the Baron appears, and the 
Feme makes Default, a Gzand Cape ſhall iſſue of the whole, - 
(1) 1x H. 4. 72. (m) 28 E. 3. 91. b. adjudged. (1) Br. Baron 


: and Feme 38. 
S. C. Fitz. Default 10, S. C. (m) Fitz. Grand Cape 21. S. C. 


8. So ik Iſſues be returned againſt Baron and Feme, the De⸗ | 

fault of the Feme is of both, (n) 11 H. 4. 72. 12 H. 4. 1. Placito 1. (a) Br. Baron 

(o) 14 H. 6. 14. and Eeme 38. 
S. C. Fitz. Default 10. S. C. (o) Br. Default 52. S. C. 


9. So if Baron and Feme are attached in a Treſpaſs, the De- 
fault of the Feme is the Default of both, and ſo the Iſſues fo2- 


feited. (p) 14 H. 6. 14. Contra, (q) 22 Aff. 46. adjudged. (p) Br: 125 
ault 52. S. C 
Fitz. Reſpond. 43. S. C. (q) Fita. Reſpond. 30. S. C. Br. Reſpond. 32. S. C. Br. Default 61. S. C. 


10. Jf Aid be granted of Baron and Feme in Keverſion, the 
ray of the Baron ſhall not be of both, 2x E. 3. 13. ad- 
judged. | 

11. Jn an Aſſiſe the Default of the Feme ſhall be the Default 
of the Baron, (r) 29 Aff. 67. 82 a 

12. In a quod permittat againſt a Bapliff and Commonaltp, 293: 
the Default of the Commonalty ſhall be rhe Detault of the Bay- 
liff at the Sꝛand Diſtreſs, fo2 both are but one Cozpozation, and 
lo one Defendant, 29 E. 3. 40. b. admitted. 

x3. So lohere there are Two Bapliffs and one Commonaltp, 
the Dekault ok one Bapliff ſhall be the Dekault of all. 30 E. 3. 1. 

14. In a Precipe quod reddat againſt Two, (One of which was within 
Age) they made Default, and upon the Grand Cape the Infant was 

ewed in Court, and appeared to be within Age, and it was prayed, 
that if the Demandant would inſiſt upon the Default, that the Writ 
ſhould. abate in the whole. Trin. 19 Hen. 7. Kelw. 5 1. b. dubitatur. But 
it was ſaid by Frowicke, that where a Grand Cape is awarded againſt 
Two Tenants of full Age, and one excuſes himſelf by a Flood, and the 
oy 3h nothing, the Writ ſhall abate as to the firſt, and ſtand as to 

e other. | 

15. If upon an Information againſt Six for an Aſſault they all plead 
Not guilty, and upon the Trial all but one makes Default, the Default 
of the reſt ſnall not bind him; for though they joined in the Plea of 
Not guilty, yet being in a criminal Caſe, tis que/i ſeveral Pleas, Paſeb. 

Bbbbb 8 Car. 


E 


Default. 


8 Car. the King and Sir James Wingfield, & c Cro. Car. 251. adjudged; 
and che Inqueſt taken by Default only againſt choſe that did not ap- 
pear, | 


W 


—_— 


(P) Of the Plaintiffs. 


1. I F Two Obligees ſuc one Bailce of the Obligarion, if one of 
the Plaintiffs makes Default, this is the Default of both. 
(a) Br. De- (a) 2 H, 4. 16. ; 
fault 14.S. C. 
Fitz. Enterpleader 12. S. C. 


2. But if divers Obligozs are warned, and one makes De⸗ 
fault, this is not the Default of all, although upon the Matter 
| all are Plaintiffs, fo2 thep claim not a Duty, but a Diſcharge, 

(b) Br. De- (b) 2 H. 4. 16. 3 H. 4. 7. b. 
fault 14. 8 C. 


Fitz. Enterpleader 12. S. C. on: 


. 


* Wr 


© 51: (Q) In (a) what Caſes the Inqueſt 


c. 13, Ahich 


vid. s. hall be taken by Default. 


(b) 2 Inſ. 1. (b) 13 ſuch Agions which deſcend in the Kiealty, if the Par⸗ 
127, ties plead to Jſſue, the Inqueſt cannot be taken hy Ve- 
fault upon Dcfault of the Defendant, but a Diſtringas ſhall iſſue 
in lieu of a Petit Cape, 30 E. 3. 29. 
2. Ag in a Wiit of Cuſtoms and Services, the Inqueſt ought 
not 50 be taken by Default, fo2 this is to affirm the Seignio:p. 
30 r | 
3. 4 in a Wzit of MWeſne, if the Seigniozp be denied, zo E 3. 
29. will pꝛove it. . | 
4- Jn a Precipe quod reddat, if after the Petit Cape the Tenant 
pleads Jmpziſonment in another County, ſcilicet, in Middleſex, 
upon which thep are at Iſſue in Middleſex, and there tried againſt 
the Tenant, and he bzings an Attaint in Middleſex, and the She⸗ 
riff returns that he hath nothing to be (ſummoned, the Inqueſt 
ſhall not be taken by his Default, but a W2zit ſhall. iſſue to the 
(e) Br. Pro- Countp Where the Land is. (c) 42 Aſſ. 14. adjudged. 
ceſs 1:4 S. C. 5 Ik an Attaint had been b:ought at the Common Law againſt 
2 "4 "200 the Petit Jurp, and they had been returned attached, and yet 
8 had made Default, pet the Inqueſt Hould not be taken by De⸗ 
fault, but Pꝛoreſs ſhould be awarded. | 
6. So at Common Law, in this Caſe if ſome of the Juro2s had 
appeared, and others had made Default, pet the Jnqueſt ſhould 
AL not be taken by Default, but Pzoceſs ſhould have been awarded 
* Fol. 586. till all had appeared. * (d) 27 H 6.8 b And ſo is the Statute 


de Attinctis of 13 E. 2. (e) but this is now aided by (f) the 
(4) Br. Ar. Statute upon the Sand Diſtreſs returned. 21 Hl. 6. 42. 


Fitz. Attaint 5. S. C. (e) Ulid, Dal. 52 (f) Uid. 23 H. 8. c. 3. 


ab 
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R) In Reſpect of the Iſſue in the Action. 


1. IN a Writ of Meſne, if the Iſſue be whether the Plaintiff 

1 was diſtramed in DMekault of the Dekendant, and after the 
Dekendant makes Default, the Inqueſt map be taken by De- 
fault, becauſe by the Jſue the Acquittal, which makes rhe 
Aion real, is acknowledged, and the Jſſue is only in Right of 
Damages. 30 E. 3. 28. b. adjudged. 


_— 
* 


— 


„ 


8 In what Caſes upon a Default Judg- 
ment ſhall be given, or the Inqueſt 
taken by Default. 


1, (a) T* an Alſiſe, if the Tenant makes Default at the firſt () 2 Levio. 
Day, the Inqueſt ſhall be taken by Default. (b) 30 Af. ** f. AC 
17. adjudged. | ſe ial; C. 

2. In an Alſiſe, if the Tenant be attached and makes De⸗ 
fault, Judgment ſhall not be given, but the Inqueſt ſhall be ta⸗ 
ken by Default, 8 H. 6. 2. 7. b. 

3. In Debt oz other Action, if the Defendant pleads he owes 
him nothing, upon which they are at Jſſue, and after he is e(- 
ſoined de Servitio Regis, and does not bing his Warrant at the 

Dap, it ſeems the Inqueſt ſhall be taken by Default, though 
the Statute of Glouceſter, cap. 8. hath given a Penaltp fo? it. 


(c) 21 E. 3. 62. b. But quzre 29 E. 3. 36. adjudged. | (c) Fitz. In- 
queſt 8. S. C. 


* 


i 


5 — 


— 


(T) In what Caſes upon a Default an 
Inqueſt ſhall be taken by Default, or 
Judgment is to be given. 


. TT ſeems that where befoze Iſſue upon Default P:oceſs ſhall 
iſſue, and Judgment is not to be given, there afcer Iſſue 

upon Dekault, the Inqueſt ſhall be taken by Default. 11 H. 4. 32. 

2. Ik by the Iſſue the Action is confeſſed, and a Matter lub⸗ 
leguent in Diſcharge in Trial, ik the Defendant males Default, 
Judgment ſhall be given without taking the Jnqueſt, but other- _ 
ways econtra. (a) 11 H. 4. 32. (a) Br. Dee 

3. Ik in Debt upon an Obligation, the Defendant faps he glas 1 
made it by Durels, upon which they are at Iſſue, if the De- „ 8 
fendant afterwards makes Default, the Inqueſt ſhall be talen, 
ko; the Obligation was never acknowledged. (b) 11 H. 4. 32. (b) Br. De- 
4. But in Debt upon an Obligation, if the Detendant pleads f-ulr 20 S. C. 
the fielcaſe of rhe Plaintiff, upon which they are at Iſſue upon * Wo 
the Denial thereof, and akter the Defendant makes Dekault, . 
Judgment ſhall be given againſt the Defendant, foz by the plead: A Lb, 
lag of the Keſcaſe he hath acknowledged the Debt. 14 (c) UI. 4 2. Pe. 
12H. 6. 7. ä | ot; for — 
| I | 5. Ik "tis H. 42. 
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5. Aka Man, in Executton upon a Condemnation in Treſyg, 
ſues a Scire Facias againſt the iecovero? upon his Kelcaſe, who 
denies it, upon which thep are at Aſſue, if the ccovero2 make, 
Default at the Trial, Judgment ſhalt be given upon the De. 

| fault, that the Plaintiff ſhall be quit, and the Inqueſt not talicn 
(d) Fir, upon the Default, (d) 12 H. 6. 7. adjudged, 
Scire Facias 6. In Detinue, if the Garniſhee and Plaintiff are at Jy, 
148, S. C. and the Garniſhee makes Default at the Niſi Prius, Judgment 
ſhall be given againſt him upon the Default, and the Jnque; 
(e) Fitz. De- ought not to be taken by Default. (e) 8 H. 6.5. 
fault 35. S. C. 7. In Debt upon an Obligation, if the Detendant denies th; 
Deed, and after Iſſue makes Default, the Inqueſt ought to he 
taken by Default, and not Judgment given, fo2 he does not ac 
knowledge the Obligation by rhe Plea. 12 H. 6. 7. 

8. In Account as Heceiver, if the Defendant traverſes the ge 

teipt, upon Which the Parties are at Iſſue, and after the Oelen 
AAA dant makes Default, no Judgment ſhall. be given, but a Capi, 

* Fol. 587. to hear the Jurp; and if he makes Dekault“ thereupon, the In⸗ 
. W V > gueſt ſhall be taken by Default. 30 Ed. 3. 12. adjudged, 

8. Jn a Quid Juris clamat, if the endanc claims a Fee, upon 
which thep are at Aſſue, and after the Defendant makes De- 
fault, the Inqueſt hall not be taken by Default, but the Plaintiff 
fall recover the Land. 70 E. 3. 29. 

9. So in a Quid Juris clamat, if the Iſſue be upon any Matter 
preter the claiming-a Fee, and after the Defendant makes De: 
fault, the Inqueſt ſhall not be taken bp Default, but a Diſtrels 
hall iſſue againſt the Defendant to attozn. 30 E. z. 29. 

10. In a Quare impedit, if the Defendant comes at the grand 
Diſtrels returned, and 8 to the contrarp, and after makes 
Default, the Wzit ſhall be awarded to the Biſhop, without ta⸗ 
king the Inqueſt. 12 E. 2. Quare impedit 68. 


r 
1 
— 


— 


— 


2 (V) In (a) what Caſes Judgment ſhall 


print i. be given upon a Default. 


ant in 2 

i 1 3 1* Debt, ik there be a Demurrer in Judgment upon a Plea 
not etro- Y in Bar, aud after the Plaintiff makes Defaulr, a Wiit 

neous, vid. ſhall iſſue againft him ad audiendum Judicium. (b) 20 H. 6. 44. b. 

1 Rol. Abr. 2. In an Audita Querela the Defendant appears, and the Plain- 

7 39, tiff declares, and was let to Mainpꝛize, and after the Defendant 

Jour 33.8. c. made Dekauit, the Plaintiff ſhall not have Judgment againſt him, 

(e) Fitz. Au- betaule he never pleaded, but a Diſtreſs ſhall iſſue. (c) 47 E. 3. 1. b. 


dita Querela * 
2. §. C. Br. Audita Querela 7. S. C. 


2. But if he pleads, and after makes Default, a Wzit ad 
(d) Fitz Au- audiendum Judicium ſhaſt iſſue. (d) 47 E. z. 1. b. 
dita Que re- | | 
la 2. S. C. Br. Audita Querela 7. S. C. 


4. Ft the Defendant after Appearance departs in Deſpite ol 

the Court, Judgment ſhall be againſt him. 7 H. 6. 39. b. 
(e Diverſiey , 5- If the Defendant appears, and the (e) Court gives a Vay 
between an ko another Term, at which Map he makes Default, pet no 


Inparlence Judgmenc ſhall be given. (f) 7 H. 6. 39. b. 41. b. 
and a Dles | 


datus. N. Bendl. 153. Pl. 214 Moor 79. pl 209. 3 Leon 14. (f) Br. Bill 6. S. C. 
5 6. But 


& + 
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6. Bur Pꝛoceſs ſhall be awarded in this Caſe, (g) 7 H. 6. 41. b. (8 Br. Bilis, 
dubitatur. 79 2 . | S. C. 

7. Ja a Writ af Annuity, if the Defendant makes Default 
after Appearance, the Plaintif ſhall recover the Anunity, 


2H. 44 | of ; : 
8. But (h) 2 H. 4 1. b. per Curiam, a Wzit ſhall iſſue to hear (b) Br. De. 
Judgment. | Rr 7705 2 
9. In a Wit of Annuity, ik the Defendant hath Aid of the |"; 5 6“ 
King Patron, and of the Ozdinarp, and after a Procedendo {| 
tomes, and the Defendant and the other Pzaices make Default, 
no W24t ſhall iſſue ad audiendum Judicium, but he hall be ſummon⸗ 
ed to anſwer. 29 E. 3.3. | 
10. Where no certain Thing is demanded, if the Defendant 
after Appearance makes Default, no Judgment ſhall be given, 
fo2 it cannot be adjudged bp the Juſtices, Otherwiſe where the 
Thing demanded is certain. (i) 2 H. 4. 3. (i) Br. De- 
11. As in Treſpaſs, if the Defendant pleads a Keleaſe, and foul: 15.5.C. 
after makes Default, the Plaintiff ſhall not have Judgment, 


(k) 2 H. 4. 23. FEW | (k) Br. De- 
12. But in Debt it is otherwaps, fo2 there the Demand ig tut g. S. C. 
certain (1). 2 Hl. 4. 23. Br. Enqueſt 


z. When an Iſſue is found fo? the Demandant, if the Tenant () 15 5. 
makes Default after, Judgment ſhall be given, koz after Iſſue favle 15 
nothing remains but to give Judgment. (m) 4 H. 6 28. S C. Br. En 
14. In a W2?2tt of Coſinage, if Baſtardy iz pleaded in the De gut. 
mandanf, and returned bp the Biſhop that he is a Mulier, if at 6, 5 
this Ketura the Tenant makes Default, the Demandant ſhall gol, TN 9.7 
recover, and no Petit-Cape ſhall iſſue, fo2 the Jſſue is found fo2 Fi:z Judg- * 
him. (n) 4 H. 6. 28. ; meut 7.$. C. 
15. So ik after Jſſue found fo2 the Plaintiff at the Niſi Prius, 2 De- 
if a Day be given in Banco, and the Defendant makes Default, ay * 
Judgment ſhalk be given againſt him. (o) 4 H. 6. 28. A 208 


S. C. E 
Judgment 7. S. C. (o) Fitz Judgment 5. S. c. 


16. (p) F in a Writ of Right after the Miſe joined the Tenant makes (po) 1 Bult 
Default, the Court (q) ſhall give a final Judgment for the Demandant. 62. S. P. 


Co, Lit. 295. a. per Curiam ; 

. . Dy . I and the Au⸗ 
thozity to the contrary in 5 Co. denied: But pet vid. 1 Levin. 103. (q) 5 Co. 86. a. §. p. re- 
ſolved con. and that a Petit Cape ſhall iſſue, fo2 that perhaps he may ſave his Default, But vid. 
Dyer 56. Pl. 17. 98. Pl. 52. 104. Pl. 12. Velv. 211. 1 Bull. 159. 


17. If in a Writ of Right the Tenant appears and imparls, and after 
ſeveral Days of Imparlance makes Default, what Judgment ought to have 
been given. Miob. 9 Fac. between (r) Lilburn and Heron, Cro. Fac: 292. (ij Velv. 211. 
dubitatur, upon a Writ of Error. | a S. C adjudg⸗ 
. | | ec, that 
udgment final ought not to have been given, but a Petit Cape only awarded, the Default 
eing upon an Imparlance to a Day certain; but it was laid per Curiam to be otherways 
where the Tenant took a general Jmparlance, and not to a certain Day, foz by the general 
parlance- the Tenant undertook to be always ready to defend his Right; and upon his 
efault final Judgment ſhall be given, quia tenens receſſit in contemptu Curiæ. 1 Bulſ. 15,9 &c. 
S. C. but no Judgment, becauſe the Parties agreed; 


Ceccc (X) In 


* 
2 —— — 


* 


— 


_ —  — — 


(X) In what Caſes after Plea pleaded 


(a) Br. De- 
faulr20.S. C. 
Br. Enqueſt 
16. S. C. 


(b) Br. De- 
fault 20. S. C. 
Br. Enqueſt 
16. S. C. 

(c) Br. De- 
fault 62. S. C. 
Be. Condem. 
nation 5. S. C. 
(d) Br. De- 
fault 15. S. C. 
(e) Br. De- 
fault 20. S. C. 
1) Fitz. 
Condemns- 
tion 11. S. C. 
(g) Br. De- 
fault 20. S. C. 
Br. Enqueſt 
16. S. 


(a) Fitz. Con- 
demustion 
10. S. C. 

(b) Fitz. Con- 
demnation 


10. S. C. 


(a) Br. Re. 
ſpond. 48. 

S. C. Fitz. 
Corpus cum 
Cauſa 2. S. C. 


(b) Br. Cor» 
pus cum Cau» 
fa 2. S. C. 


efault. 


- 
1. 


Judgment ſhall be given upon De- 
fault, without a Writ ad audienduy 
Judicium. Wo 


I 6 the Defendant makes Default after ſuch Plea pleaded 

which is a Confeſſion of the Action, and only a Matter ot 
Dülcharge ſubſequent, Judgment ſhall be given upon the De 
fault, but otherwaps econtra. (a) 11 H. 4. 32. 

2. As in an Acion of Debt, if the Defendant plead? an Ac⸗ 
quittance oz Acleaſe, and after makes Default, Judgment thajt 
be upon the Default, becauſe the Dutp is acknowledged. 
(b) 11 H. 4. 32. (c) 1 H:7. 1. (d) 2 H. 4. 23. 12 H. 6. 7. 

3. In Keplevin, if the Defendant avows, and after makes 
Default, Judgment ſhall be thercupon foz the Damages, be, 
cauſe the Taking and Detinue are acknowledged. (e) 11 H. 4. 32, 
(f) 14 H. 4. 2. a 

4. But otherways it is econtra. 

5. As in Debt upon an Obligation, the Defendanit pleads that 
he made it by Dureſs, and after makes Default, no Judgment 
ſhall be, but P2oecfs ſhall iſſue koz it, becauſe here the Deed was 
never acknowledged. (g) 11 H. 4. 32. | 

6. Jn Account as Keceiver, if the Defendant traverſes the Lie- 
ceipt, and after makes Default, no Judgment ſhall be, but P3o- 
ceſs, 30 E. 3. 12. adjudged. | | 


(Y) After Default where a Writ is to 
be awarded ad audiendum Judicium, 
What Proceſs there ſhall be. 


I. 17 a TUrit of Debt, ik the Defendant comes by Exigent, and 
pleads in Bar, and after makes Default, a Capias ſhall be 
awarded. (a) 11 H. 4. 32. 
2. And if he makes Default upon the Capias, what Pꝛoceſs 
ſhall be awarded, quzre, (b) 11 H. 4. 32. 


— — 


(Z) Who ſhall be put to anſwer. 
I. J# a Man comes in Bank upon a Cepi Corpus, and J have a 
Wyzit depending againſt him there, he ſhall be put to anſwer 
thereto. (a) 9 H. 6. 55. fo2 there he is in the Award of the Court. 
2. Ik a Man be committed to the Fleet by rhe Common Pleas, 
and another ſues a Wzit againſt him, the Tarden of the Fleet 
ſhall be commanded to bzing him in, and when he comes into 
G n ſhall be put to anſwer thereto without Wzit. 
911. 0 FF. 
3. Jf a Man imp2iſoned in B. R. be bzonght in Banco by Ha- 
beas Corpus to anſwet a Wzit there depending, when he comes he 
ſhall be put to anſwer thereto, fo2 he was brought there fo2 this 


Purpoſe; pet he is not committed in Banco. 9 UI. 6. 54. b. _ 
h F +Y f 4 


W YO” CO” wo 
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4. It a Man bought in Banco upon an Habeas Corpus to 
have his Pzivilege becauſe he was arreſted coming to Court, if 
auother hath a Wꝛit againſt him, he ſhall not be put to anſwer 
thereto, becauſe he is not in Ward of the Court, but in the 
cuſtody of the Serjeant who bzings him in; and the Nueſtion 
onlp is, * he is to be delivered, oz to be remanded 2 
H. 6. 54. b. | 
: 5. If - Man is brought by the Warden of the Fleet to the King's Bench 
upon an Habeas Corpus, a Stranger cannot declare againſt him, if he is 


remanded, and nor committed to the Marſhal. Trin. 13 Fac. Hilder- 
ſbam 's Caſe, 1 Rol. Rep. 217. per Coke. 


* 


(A) To what Thing the Anſwer ought 
©.  - 0 De made. 


1. JF a Bill be in B. R. de Placito Tranſgreſſionis & de inſultu, & 


verberatione vi & armis, and the Plaintiff declares of an Af- 


fault and Barterp, and that the Defendant at the ſame Time 
took of him extorſivé 10 8. &c. | 


B) At what Time he ſhall be put to Ir 
anſwer. e 


I. 12 a Precipe quod reddat againſt Two, if one appears, and 
the other makes Default, bp which the B2zand Cape iſſues 
of a Moietp, he that appears ſhall not be put to anſwer till the 
G!and Cape be returned, becauſe that at this Day he that made 
Vs MAP accept the entice Tenancp, and ſave his Default. 
12 H. 6. 6. b. | | 
2. In a Wzit of Ward againſt Two, if one appears, and the 
other makes Default, he that appears ſhall not be put ro anſwer 
befoze the other comes, becauſe the Ward is entire. 17 Ed. 3. 70. b. 
3. But otherwiſe it is in an Ejecment of Ward, becauſe this 
is but in Nature of a Treſpaſs. 17 E. 3. 70. b. 


4. The lame Law is fo2 the ſame Neaſon in a Kaviſhment of 
Ward, 17 E. 3. 70. b 


5. Jn Treſpaſs againſt Baron and Feme, if the Baron ap- 
pears, and the eme makes Dekault, admitting this is not the 


Default of both, the Baron ſhall be put to anſwer pzeſently, 
(a) 22 Aſſ. 46. adjudged. 


. : (o) Fitz. Re- 
6. In an Action of Treſpaſs againſt Baron and Feme, if the ſpond 40. 


Baron comes by the Exigent, and the Feme does not come, and $5: C Br. Re. 
becauſe it appears to the Court that the Exigent was diſcontinued 5. 
againſt the Feme, thep award a new Exigent againſt her, yet the fast. 61. 8 C. 
Baron ſhall be put to anſwer p2eſently, and ſhall not ſtay till the 
Feme comes, though he ought to make anſwer again with the 
Feme when ſhe comes, and when he has pleaded,. he ſhall have 
idem dies with the Feme. 39 E. 3. 18. b. adjudged, | 

7. In Treſpaſs againſt Baron and Feme, if the Baron makes 
Default, and the Feme appears, the Feme whall not be put to 
anſwer till the Baron comes oz be outlawed. (b) 22 Aſſ. 46. (b) Fitz. Re- 


ſpond 40. S. C. 
Br. Reſpond 32. S. C. Br. Default 61. 8. C. 


8. In 


3 Default. 


8. Jn an Action of Debt againſt Baron and Feme, if the Bo⸗ 
ron appears, and the Feme makes Default, the Baron Qalj not 
be put to auſwer, but Pzoceſs ſhall iſſue againſt the Fcme, . 
idem dies given to che Baron. Mich. 11 Ja. B. between Thrig,,_ 
good and Dunnam. _ | 

9. Jn all real Agions where the Pzoceſs is by Attachment 
and Diſtreſs, and the Action is brought againſt Two, and cy, 
comes bp the Diſtrels, pet he ſhall not be put to an'wer without 
the other, which did not appear, foz the other ſhall not loſe hig 
Freehold by his Plea. 39 E. 3. 15. b. 

10. As in a Quod permittat againſt Two, ik one comes by At⸗ 
tachment and Diſtreſs, pet he ſhall not be put to anlwer without 
the other. 39 E. 3 15. b. ö | 

11. In an Acton againſt Two, if the P:oceſs be determined 
ag nd one, aud the other appears, he ſhall he put to auſlyc;, 

3.1. 


ws As in an Action of Waſte againſt Two, if at the Ozcat 
Diſtreſs returned one makes Default, and the other appears, he 

ſhall be put to anſwer, becauſe by the Statute the Pzoreſs is de⸗ 

termined againſt the other. 39 E. 3. 15. b, adjudged. 


„ TY _— OED 
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O Oclealance. 


(A) What Perſons may make it. 


I. 1 F. an Obligation be made ta a P2i92, his Defeaſance is a 

good Dilcharge without the Convent, without an Wverment 

that the Thing 1n the Dekeakance was fo2 the Advantage of the 
(a) Fitz. De- Youſe, (a) 47 E. 3. 23. b. adjudged, ko; it is in Nature of an Ac⸗ 


eaſance 2. , 
8. C. quittance. 


(b) Br. D 2. It a Statute be acknowledged to Baron and Feme, the De- 
— 3. keaſante made by the Baron isa good Miſcharge. () 48 E. 3 12. b. 


1 3. So where a Statute. is acknowledged ro Cwo, and one 
(c) Be. De- makes a Detealance, it is a good. Diſcharge. (c) 48 E. 3. 12. b. 
calance 3. 


— 1 
W 2 — * 8 — 


(B) To whom it may be made. 


: JF the, Obligee afterwards: by. Indenture between him and a 
Stranger grants, That ik a Stranger perkoꝛms certain 

Conditions, then the Obligation ſhall be void, this, is no good 

| | Defeaſance, although: the Stranger perkozm the Condictons, 
(%) But who (4) becauſe the Qbliga? is a Stranger to this Indenture, and 
mall be char- therefo2e cannot put it in Trial. Dubitacur, (b) 3 H. 6. 18 b. 26. b. 


ged, or take 


Advantage of an Indenture, vid, 2 Rol. Abr. 22, Letter, F, (b) Fitz Debt 13. 8. c. Bc. Eſtranget 
al fait 1. S. C. | 


(C) Of 


- 
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: (CO) Of what (a) (aa) Things. ca) Diverſiey 


between In. 
heritances 


1. TF a an makes a Feoffment with Warranty againſt all execured and 
Men, and the Feoffee by collatceal Jindenture regrants koz NN 
him and his Deirs, that if the Feoffce be vouched by Fozce of the , * b. 
Warranty, then rhe Warrantp ſhall be void, (b) this is a good vid. Co. Lie 
Defeaſance of the Warrantp. 7 H. 6. (c) 34 by all the Juſtices. 46. b. 


. b 2 Saund. 48. 
— An Obligation or Judgment is but exceutory, and may at any: Time by a Deed ſealed be releaſed 


or defeated. 2 Saunders 48. in Fowe and Fo:eſt's Caſe. Said by Saunders to be clear Law, 
without any Doubt, contrary to the ſudden Opinion given by the Court in that Caſe, And vid. 
Cro. El. 623. Moor 573. PI. 787. (az) Where a Power of Revocation in a precedeat Indenture 
was reftraincd and limited by a ſubſequent Indentute, vid, 1 Jon. 411. (h) For he may have a 


antia Tharfe or rebut. Moor $11 . PI. 1097. (et) This 18 printed here as in the Ori: inal 7 
1 — ic ſhould be 44; which vid. Br. Defeaſance 4. ba ; 


2. [d) Jf a Man releaſes all his Kight to another, and the (d) Co. Lit. 
Keleaſee after grants, that if the Keleaſoz docs ſuch a Thing, 235. S. P. 
the Keleaſe thall be void, this is not a good Defeaſance to avoid WO Cone 
the Releale. Contra, (e) 17 Aſſ. 2. 7 H. 6. (f) 34- "KM 3 
| printed here as in the Original ; but I ſuppoſe fen be 

3. If A. enters into a Statute to B. it may be defeaſanced in this Man- 
ner, vis. That if the Lands of B. in the County of H be extended by 
this Statute, then the Statute ſhall be void; and it is not repugnant, for 
he may ſue Execution of his Land in other Counties, or againſt his 


Goods or Perſon. Mich. 8 Fac. between Trot and Sperling, Moor 811. 
Pl. 1097. adjudged. - 
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OD) At what Time it may be made. : 


1. IF a Defeaſance be made to avoid a Judgment befoze the 
Judgment given, this is not good to be pleaded in a Scire 

Facias'to Have Erecution, though luch Judgment be conkeſſed 

upon an Agreement when the Befeaſance was made. Tr. 43 El. 

B. R. between (a) Cage and Shurland, per Curiam, (a) Cro Eliz. 

| judged ; and that he had no Remedy but by Covenant ws 4 


2. Jf a Defeaſance of a Statute be made, and after another 
Defeaſance is made, the firſt Defeaſance is made void thereby, 
_ the ſecond onlp in Fo:ce as in a Will. Paſch. 8 Jac. B. 
_— | | 
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WA Deputy. | | 

— — — iu — | | 11 "Ru ? 
— | 
gms (A) (a) Who may make a Deputy. 


Make a De» | 
"0 


Conſtable map make a Deputy, and he may exec 

2 Kol. Abr. the Warrants directed to the Conſtable, — bv Ge 

1 8 Things belonging to the Otkce of a Conſtable, though 

* | he is not wozu to execute it well, as the Conſtable 

(o) Moor Himſelf 1s. M. 13 Ja. B. R. between (b) Phelps and Winſcombe, 

eg. foz this is not any judicial Office. 

get. 45a * 77, 48. $. C. and the Court enclined accordingly, but no Jadgmene was given, 

Agreraunt, 1 Rol. Rep. 254. 8. C. adjoznatur. 1 51d. 355. S. C. & 8. P. cited and doubted. 


N — 
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_—_— * 
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e. 


(A) For what Things it lies. 


25 * 1. (a) WF a Mau leaſes foz Prat, reſerving fo many Quar- 

46. S. P. per ters of Wheat pearlp, an Action of Debt lies fo2 the 

Cura; 5 Wheat, if it is Arrear. Tr. 3 Ja. B. R. Between the 
al 


Lozd Denny and Parnell, admitted and adjudged. 


ber, 2. Jf Two ſubmit to an Award, and they award a collateral 
*To have the Matter to be done, and not any Wonep, no Action. of Debt lies 


| — Hut fo upon this Award. (b) M. 10 Ja. B. 
mu 

bs the —— every ſeveral Year. And bid. Ow. 32. Lat. 27. 1 And. 308. (b) 1 Part 2) 
S. C. which bid. with the Notes there, 


le) Willhage 3. (e) If a Man ſells certain Cloths: for 66 4 i Money, cut- 
and Davidge rent at $4ddleburgh, to be paid upon Requeſt, he may bring an Action 
ky 4 of Debt for 39 l. 12. 5. ſetting forth the ſpecial Matter, and averring, 
20 3 that the 66 4, Flemiſh, tempore venditionis, &c. amounted to 39 J. 12 
Demurrer. Monet Angliæ, and that the Defendant has not paid, &c. and if he va- 
Cro. El. 536. lues the Foreign Money otherways than in Truth it is, the Defendant 
hag Et vid. may plead in Abatement, and ſo help himſelf, Aich. 3 Fac. between 

erion ND (d Raſtal and Draper, Cro. Fac. 88. adjudged after a Verdict for the 


Pointer, Yelv, * 7 ws | 

135. 1 Browgl.102.. ld) Yelv. 80. S. C. adjubged, and Laid, it wks made good by the Uerdid 
op which the Mebt is found; but that if the Contract had been foz ſo many Dunces of Flemiſh 

Money, oz fog a Piece of Silver oz Gold, it could not be demanded bythe Name of ſuch a Sum, 

becauſe not coined, 02 uſed in Trade oz Perchandizing. 1 Brownl. 90. S. C. adjudged, and the 

fame Difference taken as in Yelv. and indeed ſeems to be only a Tranſlation of that Caſe. Moor 
777. PI. 101. S. C. but by the Kepozt the Action was bzought an Obligation foz Payment 

dl Flemiſh Money; and upon an Exception taken fo the Count, by which Engliſm Money was de⸗ 

manded, it was ruled good per Curiams | 13 

| * Plaintiff; 


_ 


Plaintiff z and ſaid, that it being found that he owed what is dem: 
there ought ro be vo (e) furcher Enquiry of the V 4 Butin 


Executoz fo2 47 l. 85. 3d. Monete Flandciz, attingent ad Valenti bt againſt 
— ed plené adminiſtravic, and it was found againſt on, Judgmene T ven — Defen- 
Debitum ; but upon a Urit of Erro: between Bagſhaw and lain, Cro. El. $3 5G ow. 
d, becauſe it ſhould habe been quod recuperet the 471. 8 . 8 d. Flemiſh, and a Wzit have been 
ee eee eee 

i | . inti - 
— 1 ſufficient Warrant foz the Court to give Judgment — TY that it attanied 4 l. was 


_- 
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() Debt for Rent. 
Who ſhall have the Action, and againſt whoth. 
{5 Who ſhall have it. 


1. Te that is pzivp in Eſtate ſhall maintain an Actio | 
H Debt fo? the Kent. | | REN 
2. (a) Af a Man leaſes fo2 Years, rendzing Kent, and after (+) 3 Co. 
ants over the Keverſion, aud the Tenant attozngs, the G:antee 22 b. S. P. 
il have an Action of Bebe, fo2 the Kent incurred after. Du- 
bitatur, 9 H. 6. 16. b. 

3. So if-he im Keverſion dies, his Veir chall have an Aion of 
ON, kes 2 Kent incurred after, (b) 14 H. 6. 26. Dubitatur, (b) be. Debe 
9 16. 225. 
Ade Baron leaſes foz Bears the Land of his Wife, ren- 5. Ce 0. 
ming Kent, and after the Feme dies, he ſhall noc have Debt fo: 
oe t incurred after, fo? + 

eſſee is betome Tenant at 
(d) 14 H. 6. 26. 


is Keverſion is gone, (& ſemble the 
'5. Bur if a Feme having a Kent fo; Life takes Pugband and  ; Bede 


7 
1 


ufferance.) (o) 9 H. 6. 43. b. Contra, (<) Fitz. 
Debt 30 
123. S. C. 


dies, the Baron ſhall have Debt after the Breath of his (life, g.. 
fo; the nt incurred during the Coverture. (e) 10 H. 6. 12. 11. / S. I * 
Debe 33. $. C. x Part 705. Pl. 1. S. C. which vide, with the Notes there; and Ow. „Baal. 30. 


6. It Baron and Feme join in a Leaſe fo2 Pears, rendzing Fol. 79 
fient of the Land of which the Wife is ſeifed fo? Lite, and bees WON 
the Feme dies within the Term, it ſeems the Baton ſhall not have 
the Kent, becauſe the Arverſion is gone. My Reports, 14 Ja _ 
between (f) Smalman and Agburrough, per Cutiam. Contra, (f) 1 Rol. 

' agreed per Curtam. 3 BulC. 272. S. C. but g. P. does not uppear. Cre. Jac. 41). 8 C. but K P. does 
rot appeer, d ref this is nſprinted, and hould be as H. i which bib; Br. Dete 125 
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Jury had not enguired 


£ oY 
bes - 


(5) Ie ties lies againſt the Husband (d) toz Kent iſſuing out of the Land in⸗ 
againſt him curred during Coverture, koz he took the P2ofits out of which the 


tors for the N 


S. C. adjudged. Cro. Eliz. 556. S. C. cited; 715. S. C. cited, and denied by Thee Judges to be 
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(C) Debt bor Rent. 
0 For Ar - Agaioft (a) whom it en 
rears of a ; | 


Rene-Chacge . F Leſſte fo2 Bears grants over his Term, an Auion of Debt 
ee, L fies ngath the Opanteetoz Kent incnreed alter. 5H. 6. 2 
3 there- 10 H. 6. 11. b. 
Ot, lies not 


ag inſt him alone that received the Profirs of Part of the Land charged, but againſt all, that received 
tac Profics of any Part thereof» 1 Saund. 28 4. 


2. Ik Leſſee ko: Life, rendzing Hent, grants over his Eſtate, 
and akter dies, Debt lies againſt the G:antce fo2 Kent incurred 
after the Gzant. 10 U 6. 11. b. | 
3- Jf Feme Leſſce fo2 Life rakes Dugband, and dies, Debt 


. Ton TY 5 Fx. F. E.., 


or his Execu- Hent iſſued. 10 H. 6. 11, Curia. 26 E. 3. 64. adjudged. 
Arrears of a Rent-Charge incurred during ſuch Time as he took the Profits. 4 Co. 49 b. 


4. Ik an Annuitp was granted by a Biſhop befoze the Stan 
of 1 Eliz and tonmimed by tie Wean and Chapter, and after 
rearages incur, and the Bichop dies, an Action of Debt: 
the Arrearages againſt the Succcſſoz. Tr. 10 Ja. B. between £4. 
wards and the Biſhop of El. 

5. If Leſſee for Years aſſigns all his Intereſt to another, yet the Leſ. 

( Oz Il: ſor may have Debt (c) againſt the Leſſee for the Arrears incurred after 
2 4 dus Aſſignment; for the Privity of Contract remains, and the Leffee by his 
2 * 17, own Act ſhall not prevent the Remedy of the Leſſor againſt him up- 
18.360. 24 b. on his Contract. Hill. 29 Eliz. (d) Walker's Caſe, 3 Co. 22. adjudged 
But if he per totam Curiam. 

once accepts 5 * Os: 

the Kent from the A ignee, he ſhall not after charge the Leſſee foz Kent due after the Aſſignment. 
3 Co. 24 b. Marrow and Turpin, Moor 600. Pl. 8 29. Cro. Eliz. 715. 2 And. 133. Et. vid. 1 Sid, 
402. —Foz in the Acceptance of the Rent from the Aſſignee, Notice of the Jſignment is im⸗ 
plied. March and Brace, Cro. Jac. 334. adjudged. 2 Bull. 152, 153. adjudged. Et vid. 2 Rol. Rep. 
366. - But though he refuſes to accept the Aſlignee as his Tenant, yet he may after eharge him 
in an A dion foz the Gent if he pleaſes, Devereux and Barlow, 2 Saund. 181. (d) Moor 351. Pl. 472 


Law.”1 Sid. 266. S. C. cited, and agreed fo be Law, though ſeveral of the Caſes there put, as 

there repozted, were denied to be Taw. Lat. 260. S. C. cited; and ſaid it was not adjudged, as 

„ by the Book of Entries. Vid. Coke 122. Poph. 120. ſeems to be S. C. cited. Et vid. 
al. 16. , 2 g | . 


(e) Humbl 6. (e) But if after ſuch Aſſignment of the Leſſee, the Leſſor grants 

and Oliver, over his Reverſion to another, the Grantee ſhall not have Debt againſt 

Poph. 55, the Leſſee, for the Privity of Contract holds only between the Leſſor 

6 9 and Leſſee. Walker's Cale, Hill. 29 Eliz. 3 Co. 22. b. per Curiam. 
eo. 


1 Brownl. 56. ſeems to be S. C. though as to the Time tobe miſpzinted, Poph. 120. cited. Cro. El. 
$56. cited. Moor 351. cited. Et vid. Cro. El, 636. 


(f) $0 7. If a Prebend leaſes for Years, rendring Rent, and this is confirmed 
* by Dean and Chapter, and the Leſſee dies, and his (f) Executor (g) al- 
Adminiſtra- ſigns over the Term, and after the Prebend reſigns, and a new Preben 
toz of the is made, he ſhall not have Debt againſt the Executor of the Fitſt 


ig 4 Leſſee for Rent due after the Aſſignment, for the Succeſſor was no Par- 
row and Turpin, Cro. Eliz. 715. adjudged. Moor 600. Pl. 829. adjudged per totam Curiam. 2 And. 
133. adjudged. Lat. 260. cited, and ſaid no Judgment was ever given, as appears by the Noll; 
but Q. 1 Vent. 210. cited, and ſaid, that Acceptance of Kent from the Aſſignee was pleaded, 
&c. 3 Mod. 326. cited, and ſaid the late Reſolutions have been contrary, (g) By the Gepozt et 
the Caſe in Popham the Lefſee aſſigned, 

2 / | ty 
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ty to the Contract, but privy in Law only; and (h) by the Aſſignment ch) That 
of che Term the Cauſe of the Charge is removed. Paſch. 29 Elix be- the Erecu- 
:ween (i) Overton and Sydal, Cro. Elix. 555. adjudged upon Demurrer. 4 — 
1 an 
ding. Ironmonger and Nuſam, Noy 97. Lat. 260, 261. 2 Vent. 2cg. cited to have been ſo reſolved, 
Helyar and Casbord, 1 Sid. 240, 266. adjudged. 1 Levin. 127, adjudged; but by this Repozt the 
Action was bzought againſt an Adminiſtratoz. (i) Poph. 120. 8 C. and the Court divided. 
GoulC. 120. adjudged by Thzee 4 con. Poph. who held the contrary, and that the Succetloꝛ 
was pzivy to the Contract of the Pzedecefſoz. 3 Co. 24. a. S. C. cited to have been adjudged by 
Popham Chief Juſtice, and all the Court, whether the JMignment were by the Leffee himſelf, oz 
his Executoz: Pe vid. the Repozt of the Caſe in the Books befoze. 1 Sid. 266. S C. cited from 
J Co. 24. and denied to be Law as there cited. Levin. 127. S. C. cited to have been adjudged, 
becauſe the P2ivity of Contract did not go to the Succefloz moze than to an Eeir, and the Ueir 
the Lelloz ſhall not have Debt againſt the Leſlee after aſſignment, becauſe the Pzivity of Eſtate 
only deſcended to him. Lat. 262. &. C. cited, and laid, that the Le}oz being a ſole Coꝛpoꝛation, 
the Pzivity of Contrada was determined. | 


8. If A. leaſes Three Acres to B. rendring Rent, and B. aſſigns all 
his Eſtate in one Acre, and after A. grants the Reverſion of the Three 
Acres to C. he may have Debt againſt (k) B. for the whole Rent, for 0 
the Entire Eſtate remaining in Part, the entire Privity, and Action for 83 Ceo. Joe, 


the whole, remains againſt the Firſt Leſſee. Mich. 40 Eliz. between the — 
(1) Broom and Hore, Cro. Elix. 633. | in ſuch Caſe 
may have a 


joint Action againſt the LeTee and Aſſignee. * () 3 Co. 24. a. S. C. cited, But vid, Lit. Rep. 53, 


9. (m) If the Aſſignee of a Term aſſigns to another, yet he may be (m) Tongue 
charged in Debt for Rent growing due after, before Notice (n) given and Pitcher, | 
to the Reverſioner. Paſch. 19 Car. 2. between (o) . and Bulkly, 2 Levin. 2995. 


1 Levin. 215. adjudged upon Demurrer by Kelynge and Wyndbam, con. Action being 


Tw{den ; and that the Action being brought for Three Years Rent, due bzought by 
at Lady-day 1664. and the Defendant having pleaded, that before Lady- the Leſſoz) 
4%, 1664, ſcilicet 1 June i661. he aſſigned it, was held by all Three adjudged by 


Judges a bad Plea; for he ought to have pleaded that he affigned before 4 


any Rent grew due, for the ſcilicet the 1 June 61. is not traverſable. con. Powel, 


3 ö who held, 
that after Aſſignment there was no Pꝛivity remained upon which the Action could be maintained; 
but the other Two held the Aſſignment was not compleat till Notice; but upon a Mrit of Erro: 
this Judgment was reverſed in B. R. upon the Matter in Law. (no) Lat. 261, —Where Ac⸗ 
ceptance of Rent from the Aſſignee implies Notice of the J ſſignment, March and Brace, Cro. 
Jace 334. 2 Bulſ. 152. Et vid. 2 Rol. Rep. 366. (o) Knight and Buckly, Raym. 162. S. C. adjudged 
by the lame Two Judges aga inſt One, the Action dy this Repozt being bzought by the Aſſignee 
of the Keverſion againſt the Lefſee, who pleaded, &c. 1 Sid. 338. S. C. adjudged by the fame Two 
Judges againſt one, the Action by this Bepozt being bzought by the Aſſignee of the Keverſion 
againſt the Aſſignee of the Term, who pleaded, &c. | 


10. If Leſſee for Years aſſigns his whole Term in the Moiety of the 
Land, the Leſſor may have an Action againſt the Aſſignee for the 
Moiety of the Rent, for the Aſſignee having the entire Eſtate in the 
Moiety of the Land, he hath a ſufficient Privicy of Eſtate to be char- 
ged by the Leſſor, if he pleaſes, with the Moiety of the Rent, Mich. 
39 Car. a. between Gamon and Vernon, 2 Levin. 231. adjudged. 


Eceece (D) Debt. 
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0) Debt. 


The Giſt of the Action. 


In what Caſes an Action of Debt lies, or Covenant. 


* 


— 


1. If in a Deed ſealed and delivered bp A. it be recited, Tha; 

whereas by Obligation of fitch Date, B. C. D. and E ſtood 

bound in the penal Sum of 160 |. to the ſaid A. foz the Payment 

of 361. 18s. at a certain Dap: Now this Wziting witneſſeth 

That he, ſcilicet the laid A. ſuſcepiſſet & promiſiſſer to the (aid 

B. C. D. and E. in Conſideration of che Sum of 40 l. to the ſaid 

A. paid bp the ſaid B. and C. in Part of the ſaid 861. 185 with 

Intereſt and Colts, not to pꝛoſecute the ſaid B. C. D. and E oz 

any of them, in any Action o2 P2oceſs befoꝛe ſuch a Day after 

the Date of this iÞ:iting, omnia quæ ſupra mentionata ſunt per ip. 

ſum performari, & in defectu inde, vel alicujus rei inde mentionatz per 

ipſum performari, idem A. forisfaceret to the ſaid B. and C. pred 

ſummam 80 J. If rhe ſaid A. befo:e the Dap mentioned in the (aid 

Writing, ſues the fa1d B. C. D. and E. upon the ſaid recited Obli⸗ 

gation, the faid B. and C. only may have an Action of Debt np- 

on this laſt W2iring koz the 80 1. ko: this is a diſting Clauſe by 

it ſelf, by which the 80 |. is limited to be fozfeited to the laid B. 

and C. only, fo2 it appears the 40 l. was paid to him only by B. 

and C. ſo that it appcars it was intended that the iccompcuce 

ſhould be fozfeited to them alſo, though the P2omiſe by the frſt 

(a) In an In- Part of the Teed was made to all Four, (a) upon which then 

denture be. might have had an Action of Covenant, gut none preter the (aid 

2 699 B. and C. map have Debt ko? the 80 l. to whom the Fozfeiture is 

Pare, and C. limited. Tr. 22 Car. B. R. between Harriſon and Cheſton, adjudg⸗ 
of the other ed upon Demurrer. Intratur, P. 21 Car. Rot. 


Part, amon | 
other aca. FO there is one thus, biz. It is agreed between the Parties, That C. ſhall enter into a 
Bond to B. to pay him 100 l. at a Day; in an Action for Non-performance A. and B muft join. 
Yelv. 17+. But where a Covenant is joint or ſeveral, vid, 2 Rol. Abr. 149 and the Notes and Addi 
tions under that Head. : 


Ty" = 


Debt. 


N (E) What will be a good Conſidera- 
ration to raiſe a Debt. 


The Giſt of the Action, File, whether be ſhall have an 


0 g. (a) Action of Debt, an Action upon the Caſe, or Covenant. 
etter N. vid. 


. . I a Man pꝛomiſes another 201. in Conſideration that he will 
arguendo. 8 marry his Daughter o: Couſin, this is a good Con dera⸗ 
(c) All. 6. tion, and akter Marriage he ſhall have an Action of Debt. (b) My 
Sd. P per Reports, 14 Jac. 27 E. 4. 4. b. 22 Aſſ. Placito 70. 

U 2. (e) It a Man promiſes another 20 l. in Conſideration that 
Rep. 61. S. C. he will marry A. S. a Stranger, Debt lies fo? it after Marriage. 
adjudged. Mich. 12 Ja. B. R. between (d) Freeman and Freeman, adjudged 


2 Bull. 269. that an Action upon the Cale lieg. 
8. C. adjndg- 
ed, the Action being brought for not ſettling Land according to Promiſe. 
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3 Je a Man ſays to a Phyſician o: Surgeon, that if he will 
go fo J. S. who is lick, and make him well and ſound, he will give 
him ſo much, &c. Debt lies fo2 the Surgeon if he makes hin 
well and ſound. 37 UH. 6. 9. per Moile. 
4. (e) So if a Man pꝛomiſes a Phyſician o2 Surgeon a certain (e) Cro. Jac. 
Sum to cure ſuch a poo2 Man, an Action lies if he cures him. — | 3 
E. 4 5. | ; e 1 + 
+ So if a Man pꝛomiſes a Labourer certain Money koꝛ repair- Ef 1 wa 
ing ſuch a Wap, which is an Yighwap, an Nation of Debt lies. 


17 E. 4+ 5: 
6. Ik A. at the fiequeſt of B. and foꝛ the pzoper Debt of B. de⸗ 
livers Monep to J. S. to be repaid to A. by B. upon icqueſt, A. man 
have an Action of Debt koz the Monen agatnſt B. fo? thts is a 
plain Contra between them, ſcilicer, that if he will pap at his 
Kequeſt a Debt that he owes J 5. hc will repap him. Mich. 
18 Car. B. between Adrian Henrick and Inigo de Taſſes comes. Quate. 
adjudged per totam Curiam, this being moved in Arreſt of Judg- 
menf after a Derdic fo2 the Plaintiff. Intratur, Tr. 18 Car. Ko- 
tulo 366. and After affirmed in a Wzit of Erro in Banco Regis. 
7. J J p:omile to J. S. a certain Sum () fo2 the Commons of (f) So for 
J. D. an Action of Debt lics fo2 it, 17 E. 4 5. fo) the Law intends the bringing 
that J. S is ſuch an one by whoſe Service J have Ldvantage. + tape 8 
8. Jz A bups of me certain Cattle foz a certain Sum, and B. 46% K. f, 
at the lame Time undertakes to pay it if A. daes not pay it at dubitatur. 
the Day, 1f A. docs not pap it, pet Debt lies not againſt B fo? 
it ſounds in Covenant, 18 E. 3. 13. it ſeems is ſo to be intended. 
9. (g) Jf J retain a Carpenter to build an Gouſe, aud that he (g) Cro. Joc. | 
ſhall have 40 s. foz the doing thereof, an Action of Debt lies (oz 521-2 . 1 


the 40s 37 Hl. 6. 8. b. unn. 1 
10. Ik C. recover 10 l. againſt A. and B. comes to C. and ſays, 179 
that ik he will releaſe the 10 J. to A, that he will be his Dcbto?, 0 1 
42 he accozdinglp relealcs the 101. to A. pet no Ad ion of Debt (RAR! 
Mes, lo; that it lounds in Covenant, 9 U. 5. 14. io 


11. *Jf | retain a Counſcllo2 fo2 a Near fo2 40s. Deht lies fo? 
this 40 8s 37H. 6. 8. b. 

12, Ak a Stranger comes to an Atto2ney, and retains him to 
be * fo2 J. S. in an Action between him and J. D. and he 
is his Attoznep accozdingly, he may well maintain an Action of | 
Debt againſt J. S. fo: his Fees, tho? this Uctainer by the Stran- [i || 
ger was MWaintainance in the Stranger, fo2 between] S. aud the | 
Attoznep this is lawful, and ſo the Conſideration not againli | 
Law. H. 38 El. B. R. between Truſſel and Monſlow, adjudged 
upon Demurrer. ntl 

13. Jf a Sollicitoz of J S. comes to an Attoznep de Banco, {| | 1 
and retains him to pzoſccute a Suit in Banco fo? the ſaid J. 5. 01418 
againſt ] D. capiendo of the Sollicitoz pro feodo quolibet Termino f 
35. 4d. ultra alias miſas & expenſas per ipſum circa Proſecutionem ſect mi, a oh * 
pred deponendas; in this Cate an * Action ot Debt lies by the Fol. 594. 
Attoznep againſt the Sollicitoz fo2 his Fecs and Expences dif- —TV wo 
burlt in this Suit, fo2 that the Contra is made between rhe 
Dollicito2 and Acto:nep, in the Name of the Sollicits? himſelf, 
and not 11 the Name of his Maſter. P. 16 Jac. B R. Rot 416. ad- 

Judged in a Wzit of Erroz between (h) Woodhouſe and Bradford. (h) » Rot. 
I have a Copy of the Kecozd, Rep. 76, 77. 

14. So tt J. S. a Stranger ko: any thing that appears by rhe 5, ©: las 
lietozd, comes to an Attoznep de Banco, and-retains him to pꝛo⸗ 1 ee 
lecure a Suit in Lieplevin foz J. N the Plaintiff again/t W. S. pac. 52% 
tz? Defendant then depending in Bank, capiendo de J. S. pro feodo S. C. adjudg- Wl: 
& expenſis, &c. as in Bradſord's Cafe bekoze; in this Caſe an ed accord- | 4 
Action of Debt lies by the Attoznen acainli J. S. Becauſe he 85, Os NIN 
made 2 Contract in his own Name, and it ſhall be Toon 1 1 11 
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that he ſhall have Benefit by it, and it cannot lie in the Conu 

ſance of the Attoznep how he is concerned that retains him. 
(i) Gro. Car. Contra, Tr. 6 Car. B. R. between (i) Trevillian and Sand; in a 
107,193,194. Wit of Erro?, reſolved per Curiam, againſt the Opinion of Jones 
— 5 I that Debt did not lie, but that he is put to his Action upon the 
Wor. Cale, and thep gave a peremptozp Kule fo2 the Keverſal of the 
ror in B. R. Judgment; but this was afterwards ſtap'd, upon Inkozmation 
accordingly, that the Parties were about a Compoſition, which intratur, Mich. 


— the felt Caroli. Rot. 96, J mp ſelf was of Counſel with Trevillian the 
u 

ſhould be re- cro2ney. 
verſed ; and the Juſtices of the Common-Pleas being moved therein, ſaid, That this Point was n+. 
ver ſtirted before them, and that they were of the tame Opinion. All. 6. S. C. cited, and fig by 
Rolle, That the Judgment was not reverſed upon the Roll, and that it was his Opioion that the Judg. 
ment was good. 


15. If A. retains B. to embroider a Sattin-Gown of a Maid-Servan; 
of the Daughter of A. taking for the ſame 40 s. B. may have Debt 
againſt A. for the Money, for embroidering the Gown of another a: 
the Requeſt of A. is a ſufficient Conſideration to charge A. and it is at 
the Election of B. to bring Debt or an Aſumpſit. Trin. 43 El. between 
Shandois and Simpſon, Cro. El. 880. adjudged upon a Writ of Error, and 
the Firſt Judgment affirmed accordingly. 


„ 2 


Lars (F) (a) Conſideration paſſed. 


I, Tf A p2omiſe mp Bapliff, upon his Account to me, to pay 
him 5 l. at a Dap certain fo? his Service paſt, this is no 
good Conſideration to maintain an Action of Debt, becauſe the 
Service was ended befoze, 29 E. 3. 26. : 
2. Jn an Action upon the Caſe, it the Plaintiff declares, That 
the Defendant was indebted to him in 20 l. pro parte pretii diver- 
ſorum mercimoniorum & merchandizarum bp the Plaintiff to J. 5. 
being a Stranger, at the Inſtance and Kiequeſt of the De- 
fendant, ante tempus illud venditorum & deliberatorum, & pro qui- 
bus mercimoniis & merchandizis the Defendant ante tunc promi- 
ſerat to the Plaintiff to lee the Plaintiff ſatisfactum; & ſic indebi- 
ratus exiſtens, he pꝛomiſed to pap him at a certain Dap; this is 
no good Conſideration, fo2 upon his own "ug it appears that 
this was not anp Debt, no2 could he have an Action of Debt fo: 
it, but onlp an Action upon the Caſe upon the Pꝛomiſe, inaſmuch 
as this is a. collateral Pꝛomiſe, and not in Nature of a Debt; 
fo: the Debt was made upon the Sale of the Goods to J. S. and 
between them; and though this was at the fiequeſt of the Defen- 
dant, pet this fiequeſt without moze did not make any Debt in 
the Defendant, without the Pꝛomiſe, which was made at ano- 
ther Dap; and tho' the Hequeſt was ſufficient with the Pꝛomile 
to maintain the Action upon the P2omiſe, pet this did not make 
it a Debt in the Defendant; and alſo this is but a conditional 
Pꝛomiſe, ſcilicer, that if the ſaid J. S. did not pay, that he him⸗ 
(b) Ward ſelf would. Tr. 22 Car. B. R. between (b) Cogan and Green, ad- 
_ Cots judged per Curiam, this being moved fo2 Erro2 upon a Judgment 
l in Banco; which intratur in Banco, Tr. 21 Car. Rot. 390. and now 
(e) By the the Firſt Judgment was (c) affirmed. 


Report of | | 
| this Caſe in Style the Firſt Judgment was given for the Plaintiff; and though by that Report it #p; 


pro not whether upon the Writ of Error that Judgment was reverſed or affirmed, I conceive it mu 


intended to have been reverſed. 


4 ; (G) Where 
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(8) Where Debt lies. 
The Gift of the Action. 


1. (a) E ON Arrearages of Kent of a Fzethold (aa) during the (2), Co. 494. 
Time of the Continuance of the Freehold, Debt doeg Co. Lit. 162.2 - 

not lie. 6 H. 4. 7. b. adjudged. 19 H. * 6. 29, 47. 17 E. 3. 48, 72. b. G 
39 E. 3. 22. agreed, Contra, 38 E. 3. 10. admitted. Contra, 26 E. 3. , 
64. admitted. | (aa) But by 

2. Where a Man may have an Annuity, he ſhall not have an ide 5 Ano. ic 
Action of Debt, 8 HI. 6. 6. b. agreed. . 

3. Jf a Wan grants to another 10 1. everp Year he ſhall be reſt⸗ ſon bang 
dent within inch a Pariſh, the Gzantee cannot have Debt koz it, any Rent in 
but an Annuitp, fo2 this is annual at his Mill. (b) 4 H. 6. 91. b. Arrear,ordue 


Lc 4 
— 


8 H. 6. 7. on any Leaſe 
4 Jt a Man makes a Feoffment in Fee, reſerving a Kent to; 14% 0 
10 Years to him and his Ycirs, Debt lies fo2 this Kent, fo2 it bring Deb 
is but a Chattel. ſor ſuch Ar- 
5. So if a Man leaſes ko Life, rendzing a Kent fo2 one Year, rears in the 
Debt lies fo? it, fo2 this is but a Chattel. ſame Manner 


6. So if a Man leaſes fo2 10 Years, rend2ing 101. Kent to him zethen wighe 


have done if 


and his Heirs, upon Condition to have a Fee, and if he perfozms ſuch Rent 
the Coudition, reſerving 291. per Annum; though the Fee paſſes was reſerved 
pꝛelentip, pet it ſeems Debt lies foz the Kient bekoze the Condi- vpon » Leaſe 
tion perfo2med, fo2 befoze that it is but a Chattel, (c) 7 E. z. ſor Years. 
Det. 147. adjudged. - > 4 (b) L Pere 

| 2. » I» 
(e) Co. Lit. 217. a. S. C. and the Reſon given by Perle Chief Juſtice, That during the Term the 
Leſſee had but for Years cited, but that the Fee paſſes immediately. Uid. Co. Lit. 217, 218. 


7. Jt an (d) Annuity be granted, and a Nomine Pœnæ every (d) So if: 
Dap that it 1s Arrear, if the Nomine Pœnæ be fozfeired, Debt * 
lies fo2 it. 20 H. 6. 6. Contra, 8 H 6. 6. b. Dubitatur, 7 H. 6. 40. Nomine 

8. Ik by Pzeſcziption the Burgeſſes of a Town ought every Pane. 
Year to elect a Man to collec the fients of the Lozd, and that he Co. Lit. 
ought to pap to the Lozd 22 8. foz the P2ofic of the Market, an 162. b. 
Acion of Debt lies fo2 every 22 s. by the Lozd, fo2 that though 
this be an Inheritance, pet it is a particular Duty by ever 
Collegoz. 11 HI. 6. 14. b. it is, that the Executo? of the Tozd ſhall 
have an Aa ton. 

9. Debt lies fo2 the Arrcarages of the (e) Kent of a Freehold, (e) As if « 
ſcilicer, fo2 Life, aftcr the Eſtate determined. 10 H. 6. 11. II H. 6. 15. Women be 


19 H. 6. 25. endowed of 
10. Ik a Man takes a Seigniozeſs to his Wife, who dies, the * 4 

Baron ſhall have Debr fo2 Kielief fallen during Coverture. granted for 
10 H. 6. 11. b. Life, and the 
Tenant at- 


Torns, and the Rent determines by Death, the Executors of the Tenant in Dower, of of the Grantee 
for Life, ſhould have had an Action of Debt by the Common Law, becauſe by Poſſibility the Teſta- 
N might have had an Action of Debt, as if he had ſurrendred his Eſtate to him in Reverſion. 
4 Co. 49. 4a. 


It. (f) If a Man grants an (g) Annuity for Two Years, an Action (f) Cro.El.3. 
of Debt may be brought for the Arrears during the Years, for being a S. P. con. 
Grant for Years, tis by the Deed as a Contract. Trin. 33 Eliz. between agreed by all 


Brown and Pendlebury, Cro. Elix. 268. adjudged, | the Rudices, 


S. P. ſaid fo de adjudged. (g) So if a Pan grants an annual Kent foz Pears, iſſuing out of 
Lands, Cro. El. 895. by Yelverton Juſtice, who held there was a Diverſity where a Rent foz 
rs was granted oziginally, and where the Gzantee of a Kent in Fee grants the ſame foz 
Pears, foz that in the laſt Caſe Debt lay not during the Bears; but Fenner doubting, adjoraatur- 


Frere 5 (H) Where 
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(H) Where Debt lies in reſpect of the 
Eſtate by Matter ſubſequent. 


(x) Not if he q I F the Kent of the very Tenant be Arrear, and after the Lo» 
die ſhall his aliens rhe Seigniozy, (a) pet he ſhall not have Debt toz 
Executor, by the Arrcarages, becauſe the Freehold of the Kent continues, 


2 H. 8. 
* 37 for 19 H. 6. 42. b. | 


that Act gives no Remedy where the Teſtztor himſelf hath diſpenſed with the Arrears, or had no 
Remedy when he died. Co. Lit. 162. b. —So if a Man hath a Rent-Charge in Fee, and it is in At- 
rear, and he grants over the Rent. March 103, 


2. So if a Man leaſes fo: Life, rendzing Kent, and after Ar, 
rearages incur, and the Leſſoz grants over the Keverſton , to 
whom the Tenant attozns, pet he wall not have Debt fo? the Ar- 
rearages, becauſe the Freehold of the ent continues. 19 U. 4 

1. 5 a +288 7 7 | 
T 3. It a Parſon hath an Annnitp in Pee, and leaſes it to atto- 
(b) 10 be ther ko: Bears, and after Arrearages incur, the (b) Teſſoz ſhall 
Original tis not have an Action of Debt during the Years koz the Arrearages, 
'Lefſze, and ſo long as the Eſtate of Inheritante of the Annuitp continues, 
ſo appears to Mich, 1649. between (c) Tintal and Harrington, adjudged in Ar- 
by miſprint- reſt of Judgment. Incratur 1645. Rot. 1612, - 


(c) Styl. 162. S. C. and Judgment ſtay d till the Plaintiff ſhould move. 


d) 4 Co. 4. (d) Jf a Pꝛebend hath an Annuity in Fee in the Right of 
$ b. 49.5. b. his Church, and akter Arrcarages incurred he (e) refigus, he 
74 che ſhall have Debt fo2 the Arrearages, becauſe the Perſon ok the 

2 his Exe- ©2anto2 was at all Times chargeable befoze in Annuitp, and 

cutors may. nomthe Manner of the Action is changed into Debt fo2 Neceſſity, 
4 Co. 49. a, b. Dubitatur, 19 H. 6. 41. b. | ” 3 

5. So ik a Parlon hath an Annuitp, and he is dep2ived, he 

ſhall have Debt fo2 the Arrearages due befoze. 19 H. 6. 42. b. 
| 6. So he ſhall have Debt fo2 the Arrearages after a Recovery 

——A-- Againſt him and the Patron in a Quare impedit. 19 H. 6. 42. b. 
Fol. 596. © 7. If Lefſce foz Life of a Kent acknowledges a Statute, and 
ww Aſtcr rcleales to the Tertenant, and after the Statute is extended, 

and after the Kent is Arrear, the Tenant bp the Statute ſhail 
not have an Action of Debt fo2 the Arrearages during the Ex⸗ 
tent, fo2 though in Truth the Freehold is extind by the Heleaſc, 
pet as to him it is in Eſſe, otherwaps the Extent lap not; and 
during the Continuance of the Freehold Debt lies not, though 
the Tenant by the Statute hath but a Chattel, fo2 this is derived 

(f) 7 Co. 37, Out of the Freehold. Hill. 4 Jac. B. between (f) Duncombe and 
38. S. C. ad- Lillington, per Curiam. 

judged. 8. The verp Lo2d ſhall not have an Action ok Debt koz Aid, to 

marry his Daughter, oz make his Son a Knight. Co. Lit. 47. b. 

(8g) 4 Co, 9. (g) The verp Lo2d ſhall not have an Aion of Debt koz Kie- 
49.v. S. P. liek due to himſelf, fo2 this is Part of his Seigniozp, and he 
pr.. map diſtrain koz it. Co. Lit. 47. b. | 4 | 

3 os The verp Lo2d ſhall not have an Action of Debt fo2 Eſcuage 

due to himſclf fo2 the Cauſe afozeſaid. - Co. Lit. 47. b. 

11. Ik a ſient be reſerved upon a Leaſe fo2 Life after the Death 
of the Leſſee, Debt lies fo? the Arrcarages bcfoze, fo2 now the 
Frcehold is determined, and it is changed into a Contra. 
10 H. 6. 11. 11 H. 6. 15. | 
12. So ik a Leaſe be fo2 the Life of another, and Ceſtuy que vie 
dies alter the Hent incurred, 19 H. 6. 41. b. 39 E. 3. 22 

2 | 13, Put 
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13. But if a Teaſe be made foz Life, rendzing Kent, upon Con⸗ 
dition fo2 Non-papment to re-enter, and detain till the Arrear- 
ages paid; if the Leſſo2 re-enters ko: Non-papment, he cannot 
during his Seiſin have Debt koz the Arrearages befoze, becauſe 
the Freehold remains in the Leſſce, and rhe Leſſoz hath it but in 
che Name of a Diſtreſs, Contra, 30 E. 4. 7. adjuoged. 

14. Contra, (h) 30 E. 3. 7. adjudged; but this Matter ok the (4) co. 11. 
Freehold is not intended, but there in rhe ſame Folio is another 203. 8. C. 
Caſe of a Leaſe fo? Years, and it ſeems this is the ſame Caſe cited. and 
with the other, and ſo the other is miſpzinted, in that it calls it _ ow or 
a Leaſe fo; Life; (but Fiteherbert abzidges this Caſe to have been Aa, 
a Leaſe fo2. a Pear.) | 

i5. Jf Leſſee fo2 Life, rendzing Rent, does Waſte after Ar- 
rcarages due, and the Leffo2 recovers in an Acion of Waſte, he 
may have an Action of Debt fo2 the Arrearages, betauſe the 
Eſtate is yen by lawful Action to avoid his Diſinheri- 
tance. 19 H. 6. 42. 

16. So if ſuch Lefſee aliens in Fee, and the Leſſoz enters fo? 

a Fozteiture, he may have Debt koz the Arrearages. 19 H. 6. 42. b. 


ju * 1 — 2 1 1 
— — — 
- 


17. (i) So if the Leaſe foz () Life be upon Condition, and the (i) 3 Co-:2. b. 


Lefſo2 enters (1) fo2 Beach of it, he ſhall have Debt fo2 the Ar- 0 4. 8 
rearages. Dubitatur, 17 E. 3. 48, 73. b. but 18 E. 3. 9. adjudged, ; Leaf. Br 
Contra, 19 H. 6. 42. 39 E. 3. 22. agreed. | 


b 


| 1 
(!1) So if Leſſee ſurrenders to Leſſor 18 23. b. 


18. If the Father grants a Rent-Charge to the Son in Fee, and the 
Rent being Arrear, the Father dies, and the Land deſcends to the Son, 
by which the Rent is extinct, the Son may charge the Executors of the 
Father in an Action of Debt for the Arrearages incurred in the Life of 
the Father, for though no Action lies for them as for the Arrearages of 
a Rent, yet ic lies for them as for the Arrearages of an Annuity, for 
though both the Annuity and Rent are determined, yet the original 
Election remains as to the Arrears. 4 Co. 49. a. 


— — _ * * th. ä 
— ä 


3 


(J) Executor. 


JF a lient becomes due to the very Lo2d, and affer he dies, 

his Erccuto2 ſhall nat have Debt koz this Lent, (a) be- (0 80 20 
* the Rent continues a Freehold in the Heir. 11 H. 6. 15. Common 
19 UH. 6. 41. b. | [ER 


4 Co. 49. a. b. Kelw. 47. b. 


2. (b) The Exccutoz ſhall have Debt fo2 Keliek fallen in the (b) 4 Co. 
Like of the Teſtato!, 11 H. 6. 15. (c) Co. Lit. 47. b. 49. b. S. P 


| Noy 43. 8 p. 
adjudged, and id, that in ſuch Action Seiſia of the Services need not be alledged. Otberways where 
the Party himſelf avows. Dal. 17. (e) Becauſe it is now become as a Flower fallen from the Srock, 
and they have no other Remedy. Co. Lit. 162. b. S. P. for it is no Rent, but a caſual Improvement 


3. The 


of Services, 


Years. Kelw. 


* 
232 2 


Law, though - 
| extinguiſhed 
by the Diſcent, as if the Seigniory deſcends to the Tenant, becauſe the Lord himſelf by no Poſſibi- 
lity could have ſuch Action for the Arrears, for the Tenure being wholly in the Realty, the Tenanc 
could not be charged in any perſonal Action for them. 4 Co. 49. 2. — But if a Woman had been 
endowed of a Rent, or a Rent had been granted for Life, and the Tenant had attorned, and after 
Rent had been Arrear, and then the particular Eſtate in the Rent had determined by Death, the Exe- 
cutors of the Tenant in Dower, or of the Grantee for Life, ſhould have had Debt by the Common 
Law, becauſe by Poſſibility the Teſtatot might have had Debt, as if he had ſurrendred his Eftate to 
the Reverſioner, he ſhould have had Debt for the Arrears incurred before, and theſe particular Eſtates, 
with the Attornment of the Tenant, or when the Law ſupplies an Attornment, amount to a real 
atract in Law, which Realty when the Freehold is determined reſolves ir ſelf to the Perſonalty. 


— —— — + — — — 


— 


—ä— — 
—— —— — 
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te) Co. Lit. 3. (e) The Exetuto ſhall have Debt foz Eſcuage, Aid pur fair 
47+ b. Fitz Chivaler, & pur file mactier, due in the Life at the Teſtatoz. 
4. The Baron ſhall have Debt koz LKelief tallen in the night or 
the Feme during the Coverture after the Death of the Feme. 
Pl AL 10H 6.19. b. 4 | 
Fol. 597. 5. It there be a Cuſtom that a Town ought pearlp to chaoee 
a Man to collect the Kents of the Lozd, and to pay 22s. to him 
koz the P2ofits of his Fair, if there be 22 s. due by a Collects, 
and after the Lozd dies, his Executoz ſhall have Debt toy it. 
11 H. 6. 14. b. dubitatur. (So it ſeems tye Lo2d himſelf might.) 
6. Jt the Gzantee in Fee of an Annuity grants it over ko: 
Years, and after the Term expires, the Leſſee ſhall have Debt 
fo2 the Arrearages, though the Annuitp continued of Jnjer;. 
, tance, becauſe the Eſtate of the Leſſee is determined, and (9 he 
hath no other Kemedp, and the Perſon of the Tertenant was 
- chargeable befoze. 19 H. 6. 42. 1 6 — 
(H) But du- 7. So Leſſee fo2 Pears of a Manoz, (f) after the Term expired, 
lo 11 ſhall have Debt foz the Arrearages, becauſe he hath no other Nc: 
chen nor have Medpy, pet the Inheritance continued. 19 H. 6. 42. 9 H. 7. Bur 
ſuch Action. quære the Hreaſon thereof. | 
7 Co 38, b. 8. By 32 H. 8. c. 37. Foraſmuch as by the Common Law Executors 
39. b. or Adminiſtrators of Tenants in Fee-Simple, Tail, or for (g) Life, of 
8 re- Rents, (h) Service, Charge, and Seck, and Fee. farms, had no Remedy 
nants pur to recover ſuch Arrears as were due to their Teſtators in their Life, it i; 
2nter vie, ſo enacted, That the Executors and Adminiſtrators of ſuch Perſon to 
long as whom (i) ſuch Rent or Fee-farm ſhall be due, and not paid at hi; 
Ceſtuy que Death, may have Debt for ſuch (k) Arrearages againſt the (1) Tenant 
1 or Tenants that ought to have paid the ſaid Rents or Fee - farms ſo being 
162. a, behind in the Life of their Teſtator, or againſt the Executors or Ad- 
() Reſer- miniſtrators of the faid Tenants; and further, That it ſhall be lawful 
ved upon a for ſuch Executor or Adminiſtrator of ſuch Perſon to whom (m) ſuch 
7» 1 Rent or Fee- farm ſhall be due, and not paid at his Death, to diſtrain for 
Gift m Tail the (n) Arrears of all ſuch Rents and Fee-farms upon the Lands, «>. 
within the charged with the Payment of fuch Rent or Fee-farms, and chargeable 
Act. Co. to the Diſtreſs of the Teſtator ſo long as the ſaid Lands, Cc. continue 
Lit. 162. in the Seiſin or Poſſeſſion of the Tenant in Demeſn, who ought :9 
(i) Ertends have paid the ſaid Rent or Fee-farm ſo behind to the. Teſtator in his 
not to Kents Life, or in the Seifin or Poſſeſſion of any other claiming (o) only 
2233. (p) by (q) and (t) from the ſame Tenant, (s) by Purchaſe, Gift, or 
out of Free Diſcent, (t) in like Menner as their Teſtator might or ought in his 
Lond only, Life, and ſhall make Avowry upon the Matter aforeſaid. 
IV. 135. L 
adjutaen (k) Whether Money, Com, Cattle, &c. oz other Pzofit, to be delivered 02 yielded, 
whether annual oz every 2d, zd, &c. Bear, but Wozk-daps, o; other cozpozal Service, is not with⸗ 
in the 4&, Co. Lit. 162. b. (1) Whether the Leſſoz, Leſſee, oz Dccupier. Lic. Rep. 93. All. 62. 
(=) This extends not to the Executozs of a Gzantee of a Rent Charge foz Pears, it he lives (0 
long. Cro. Car. 471. adjudged. Foz the Statute hath pzovided only where the Teſtatoz dies leiled 
of a Gent in Fee oz foz Life, and the Executozs have no Kemedy. Et vid. 2 Sid. 62. (a) But 
it extends not to the Arrears of a Nomine Pene, Kfielief, Aid pur fair Fitz Chivaler, 02 Fle 
marrier. Co. Lit. 162. b. (o) Mf Cefluy que uſe of a Feoffment, though he claims not only by 
the Feoffoz, but by the Statute alſo. 4 Co, 50. b. —©0 il the Tenant makes a Gift in Tall, 
and the Donee dies, a Diſtreſs may be taken upon the Poſſeſſion of the JCue in Tail, though he 
claims per formam doni, as well as by Deſcent. 4 Co. fo. b. 2 Leon. 153. 3 Leon. 59, 60. 
'p) The Tenant leaſes foz Life, the Kemainder in Fee, and the Tenant foz Life pays not his 
ent to the Lozd, and the Lozd dies, and the Tenant foz Life dies, the Executozs of the L020 
cannot diſtram upon him in Kemainder, foz he claims not by oz from the Tenant koz Life. 
Co. Lit. 162. b. 5 Co. 118. a. — So in Caſe of a Reverſion. Co. Lit. 162. b. (q) And not Par⸗ 
- amount, as the Lozd by Eſcheat. Co. Lit. 162. b. 1 Leon. 303. 3 Leon. 263. Oz one that 15 
remitted to an ancient Title. 4 Co. 30. b. (r) The Feoffee and Leſlee of the Froffee, &c in 
inflaitum within the Act. 4 Co. 50. a, b. 1 Leon; 303. 2 Leon: 153. 3 Leon. 60. 4 Leon. 116. 
(s) But Tenant in Dower oz by Turteſy ſhall not be charged, foz they claim not by the Party 
only, but by Law alfo. 1 Leon. 303. per Curiam. 3 Leon. 263. per Curiam. (t) So that if aftir 
Hent is Arrear the Lozd grants away his Seigniozy, his Erecutozs ſhall have no Remedy, fo: 
the Aa gives nons where the Teſtatoz had none at his Death. Co. Lit. +62, b. | 


2 „ 9. Provided 


„ Provided that it extends not to any Manors, Cc. in Wales, or the 

Marches thereof, where the Inhabitants Time out of Mind have uſed 

to pay the Lord, Cc. at his Firſt Entry a Sum of Money, for the Diſ- 

charge of all Duties, Forfeitures, and Penalties, where with they were ö 

chargeable to any of the Lord's Anceſtors. * 4 
10. And by the ſame Act, if one in the Right of his Wife hath any | * 

Eſtate in Fee Simple, Tail, or for Life, in Rents or Fee-farms, which | 4 

ſhall be unpaid in the Wite's Life, after the Death of his Wife, he, his (u) Ertends "nt 

Executors and Adminiſtrators, ſhall have Debt for the (u) Arrears a- to ſuch as 
ainſt the Tenant of the Demeſn that ought to have paid the ſame, his incurred be- 

Fxecutors or Adminiſtrators; and he may diſtrain for the Arrears, in _= nar * 

ke Manner as he might have done if his Wife had been then living, ru hege 


: to thoſe in⸗ 
and avow upon the Matter aforeſaid. curr d du- 


| IS | | 1 "ring Mare. 
riage, he might have had Debt by the Common Law, 4 Co. 51. a.b. But foz this, vid. 1 Part 705. 
Pl. 3. | | 


— — — 


— . — — o—on ts 
"I a Gent. a4 a fo raw on Ye. kd, ih 
* 


11. And by the ſame Act, if one hath Rents or Fee · farms for the Life 
of another, which ſhall be unpaid, and Ceſfay que vie dies, after his 
Death ſuch Perſon, his Executors or Adminiſtrators, may have Debt ww 

ainſt the Tenant in Demeſn that ought to have paid it when firſt due, me IN. 
his Executors or Adminiſtrators, and alſo (w) diſtrain for the ſame Ar- — Bt if 1 
rears upon ſuch Lands, Cc. (x) out of which payable in ſuch Manner as Judgment , 
he ought or might if Ceſtuy que vie had been living. againſt Te- 1. 
Lite of a Rent-Charge, a Woiety thereof is extended upon an Elegit, and after Gent being Ar⸗ | 
rear, the Tenant foz-Life dies, the Tenant by Elegic cannot diſtrain foz the Arrears by this 

Act, foz coming in 44 an It of Parliament, he is in the Poſt. Pool and Neal, 2 Sid. 28, 62. ads 
judged. (x) If a Kent be granted to A. fo: the Life of B. and after the Land out of which, &c. 
is let to C. foz Life, the Kemainder to D. in Fee, and Bent 111 B. dies, and after C. 


1 | 
dies, A. map diſtrain upon D. in Kemainder foz all the Arrears, Co. Lit. 162. b. Edrich's Cale, 15108 
"© adjudged. Et vid. Moor 625. Pl. 858. Cro. El. 805. . g [i 
; 


— 


„ 


* 


(K) (a) Wher e Debt, Covenant, an d Ke. | 
Action upon the (b) Caſe, or Ac- Keie 0 


* : i " 85 to B. and he f 

count lies, (e) without Contract. f N 

| ä | may have an 19 

. IF a Wan delivers Money, upon Condition to be his Wonen, Action of ; | 
| and that ik it be not perkozmed, that it ſhall be redelivered, Dede n 11 
if the the Condition be not perfozmed, the Bailoz map have Debt perhaps Cale: * Fen - 
to24t. 41 E. 3. 10. | ch againſt him. 1108 


Kelw. 69. a. 


77. b. Cro. Jac. 687. Dyer 21. b. Hut 12. —A. delivers Oxen to B. to ſell for as much as he can 


q 
t, and he ſells them for ſo much, A. may have Debt agpinſt B. for the Money. 1 Rol. Rep. 257. 
| uh ed. — A delivers Money to B. to re-deliver, Debt lies for it. Palm, 364, per Curism. | | 


here Debt or Caſe lies, vid. 1 Part 26. c A. pays Money to B. as a Fine, upon B.'s Pro- 

miſe to make a Leaſe of Land, and before the Dis is 245 B. is evicted, Bebe lies not for the 1 

Money, for it was not paid to be received back, but Caſe lies for Nog- performance of the Bar- 1 
hin, in which be ſhall recover in Damages not only the Money given fot the Eine, but the Da« 41 
mage by Breach of the Contract. Palm. 364. per Curiam, | 


— —— 
——— — " 
— ere —— 


2. It a Man delivers 1001. in a Bag unſealed to another, 
Deht does not lie fo2 it, becauſe the Pꝛopertp wag never bi t of 
the To: 18 H C. 0, b. ads Bae tl 


3. Ik J have a Kent out of Land, and the Tenant delivers it 


to another to pap me, J cannot have Debt againſt him fo? what ot i 
| (4 | (| | 


he hath received. 6 II 4. 7. b. 


Geagges 4. Jf 


(a) Cro. Jac. 4. (d) Ik a Man delivers Monep to you to pap to me, J "nn 


687.S.P. d- not have Debt fo2 it, (c) becauſe there is not anp Contrac be- 


1 dged con, 4 2 4 
o Two fu. tween us. 6 H. 4. 8 


ges. 2 Kol. Rep. 441, 442. S. P. debated. (e) Dyer 21. PI. 121. 


Ik a Man receives Kicnt of mp Tenants by mp Command 
J ſhall not have Debt againſt him. 6 H. 4. 8. y 
6. So ik he receives it of his own Yead. 6 H. 4. 8. 
2. Jf a Man bp Obligation acknowledges that he hath retei⸗ 
(f) The De- bed a Sum ad proficiendum (f) & computandum, the Obligte may 


fendant by have Debt koz it if he will. 42 E. 3. 9. 
Bill ſeale 


acknowledged that he had received 7 1. of the Plaintiff ad emendum a Pair of Bellows. Cro. El. 644 
adjudged, that Accompt or Debt lay. But note, Debt being brought, the Plaintiff averred, that hs 
had not bought the Things, nor paid the Money: Yet vid. 3 Leon. 31. 


8. Ik a Man bp Beed delivers certain Monep to another, tg 
render an Account thereof to him, he map have an Acion of Debt 
fo2 the Monep at his Elcaion. 28 E. 3. 98. b. 

9. Ik there be a Cuſtom that the Colleno? of the Nents of the 
Loꝛd ought to pap 22s. to the Lo?d fo2 the P2ofits of the Market 
of the Lo2d, the Erecutoz of the Lo2d map have Debt to2 the 225. 
without bzinging a TUrit of Account, fo2 he is not a Receiver 
of this; but he ought ro pay it whether he receives the P2ofits o: 
not. 11. H. 6. 14- b. 

10. Jf a Man delivers Monep to deliver to J. S. if he does 
not deliver it, pet J S. cannot have a Wzit of Debt againſt him. 
12 H. 6.5. b. 20 UH. 6. 35. D. 28 H. 8. 21 S. 131. | 

11. So if J. S. refuſes the Monep, the Bailoz map have Debt 
againſt the Bailee koz it. 19 H. 6. 375. 

132. If a Man bp his Deed acknowledges that he hath ſo much 
of the Money of J. S. due to him in his Hands, though here is no 
Contract o: Bozrowing between them, pet J. S. map have an 
Action of Debt againſt him. 11H 6. 39. 

a) So if to 13. Jf J deliver Monep to another, (g) to repap at a certain 
* Day, Debt lies foz it at the Map. 29 E. 3. 26. b. 

ed u S 0 a , 2 
* * by the Delivery the Property is altered, isaſmuch as the Money cannot be known. 
w. 86, adjudged, and a Diverſity taken between Goods and Money, for if an Horſe be delivered to 

be 6 the Property is not altered, but Detinue lies for him. Et vid. 3 Leon. 38. N. Dyer 

22. D, margin * ; 


14. Jt J deliver Monep to B. to keep ſafely, J map have an 
Action of Debt againſt B. fo2 it. 2 R. 3. 15. D. 28 H. 8. 22 S. 137. 

15. It A. by mp Command paps Monep to B. to my Uſe, and 
W _ not pay it to me, J map have Debt koz it againſt him. 

36 H. 6. 9. b. | . | 

Fol. 598. 16. Jt a Man leaſes fo2 Years, rendzing Kent, and afcer 
ch) deviſes the Hent to another, and dies, the Deviſee map have 
>) seie an Action of Debt fo2 the Rent, though it is become a Kent- 
— by ſeek, becauſe by the oziginal Creation thereof Debt lap. Mich. 


Deed, and 11 Jac. B. R. between Holland and Hunt, per Houghton. 

the Leſſee 

attorns, 1 Leon. 315. dubitatur. Nobins and Cox, 3 Levin. 22. by Two Judges againſt Two: And 
being after adjourned-into the Erchequer-Chamber, and the 3d Part of Croke's Reports being pub- 
liſhed, in which was reported the Caſe of Ards and Watkins, Fol. 631, 651. the Parties agreed- 
Uide 1 Part 505. Pl. 4. Raym. 11, 12. the Court divided, and adjourned into the Exchequer-Chai 
ber, Goodman and Packer, 2 Leon. 1. adjudged, for the Attornment made a Privity. 


* 17. Jf 
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17. Jt a Sheriff levies (i) certain Monep upon a Levari facias (i) Other. 
out of a Kecoghizance at the Suit of J. S and after returns the ways whece 

Writ ſerved, J. S. may have an Action of Debt againſt the She- br return 
riff, as well as a Scire facias, oz Fieri facias, though there be not en ſl 
anp actual Contrac between the Sheriff and him, fo2 this is a iata bis 
Contract in Law, ſcilicer, the levping the Monep to the Uſe of J. S. Hands to 
Hill. 15 Jac. B. between Speak and Richards, per Curiam adjudged. ſuch a Value, 
Hobart's Reports (k) 279. the ſame Caſe. Paſch. 15 Car. B. R. be- nary wage 
tween (1) Parkinſon and Culliford, adjudged per Curiam, that an pers empe 
Action ok Debt lap againſt rhe Executoz of the Sheriff, though tozum. Sly 
it did not appear that the Fieri facias upon the Judgment wag and Finch, 
returned; koz it is not material, inalmuch as the Party is Cro Joc 514+ 


(m) diſcharged by the Payment thereof, without the Keturn; * 


> 2 Rol. Rep. 


and it is not grounded upon a perſonal Tozt, but upon a Con- 9 
trac in Law made by the Teſtato2 upon the Reteipt ot the Wo⸗ March 13. 
nep; and this 1s not a ſimple Contrada, but grounded p?incipallſy — But if be 
upon the Hiecozd, ſo that the Erecutoz cannot wage his Law, turns they 
and therefoze the Acton lies againſt the Execiito2 : Adjudged, ou reſbned 
this Matter being moved in Arreſt of Judgment. ſhall be char- 


; | | d. Mild⸗ 
may and Smith, 2 Sund. 343, 344 adjudged. Cro. Jac. 514. 2 Rol. Rep. 57. Godb:; 1 G Heb. 


Fol. 206. S. C. adjudged. Moor 886. Pl. 1244. S. C. adjudged. 1 Browal. 51. S. C. adjudged, 
Hut 11, 12. 8. C. & S. 1. doubted. Hut. 32. S. C. cited to be adjudged. Et vid. 1 Mod. 246. 
{1) Cro. Car. 539. S. C. adjudged. 1 Jon. 430. S. C. adjudged. March 13, 14. S. C. adjudged, 
(m) Roke and Wilmioze, t And. 247. Cro. El. 208, 209. Bur vid. 1 Rol. Abr. 902. Pl. 14. 


18. Where bp the Statute of x4 H. 8. cap. 5. and the Tetters 
Patents of the King, it is enacted, That everp one that pꝛactiſes 

hyſick in London without Licence of the College of Phyſicians, 
ſhall fozfeit ko: every Month 5 1. one Moietp to the King, and 
the other to the College; though no Action is appointed fo? it, 
pet they map have an Action of Debt koz if, Trin. 4 Jac. B. R. 
Tollege of Phyſicians, adjudged, Es 

19. An Action of Debt lies upon the Statute of 2 E. 6. fo2 the 
treble Value fo2' not ſetting fo2th of Tpthes, though the Statute 
does not mention any Action, but onlp that he ſhall fozfcit the 
treble Dalue, and does not mention to whom he ſhall fozfcit it, 
no2 by what Action it ſhall be recovered. Co. Entries. 

And this is now the common Pzaqice. 8 

20. (n) An Action of Debr lies by a Sheriff upon the Statute () Walden 
of 28 Eliz. cap. 4. fo; his Fees given by the Statute, foz an Ere- « a! and 
cution ſerved by him, though the Statute does not ſap that he Urſy S. P. 
ſhall have his Fees, oz any Acton koz them, but onlp ſaps, that * 2 1. 
he ſhall not take fo2 ann Execution ſerved any Conſideration oz Nn 3 
Aecompence beſides that thercakter in the ſaid Ad mentioned, judged, 
which it ſhall be lawful to be had and received, ſcilicer, 12 d. fog Poph. 173. 
20 s. Where the Sum does not exceed roo l. and 69d. where above 
1001. 14 Jac. B. R. between (o) Proby and Lumly Plaintiffs, and (o Poph. 
Mitchel Defendant, adjudged. Intratur, Paſch. 14 Jac. Rot. 53i. 173. S. C. 


Cited. 


Lit. Ft. S. C. cited. Noy 75. 8. C. cited. Moor 853. Pl. 1166. S. C. adjudged. 1 Rol. Rep, 404. 
S. C. adjudged, and ſaid there was no Preccdent of ſuch Action before that Time: But vid, Cro. El. 
335, 654. | 


21. If one makes a Bill to another in theſe Words: Memorand, That 
I owe to A. B. 20 l. to be paid in Watches, an Action of Debt, Cc. 
muſt be brought for the Money, and not an Action for the Watches, 
for the Number of Watches is not certain. Hill. 26 Eliz. Anonymus. 
1 And. 117. per totam Curiam ; and ſaid it was not like the Cale of 
39 H. 6. Fol. 36. by which if one ſells to another 20 Clothes for 500 J. 
upon Cndition that for 200 J. he fhall take two precious Stones, and 
tor 100 l. certain Pearls, and 200 l. in Money; an Action lies for the 

precious 


- eaubowrEss Sa. , 
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recious Stones and Pearls. Or if one ſells an Horſe for Corn, an Action 
lies for the Corn: But ſaid, the Book mult be intended where the Cer. 
tainty thereof appeared. $4 ; | | : 
(o) Cro. Jac. 22. (p) An Action of Debt lies without any Preſcription for a 
382.S.P. per (d) Fine aſſeſſed by a Steward in a Court-Leer. Hill. 37 Eliz,, between 
Curiam. the (r) Earl of Lincoln and Fiſher, Cro. El. 581. adjudged. 


Ray. 68. 8. P. E N , 

adjudged. ) So it lies foz the Fine of a Copyholder, foz though it lavours of the Neal 

pet if wa cer an Duty. 3 Mod, 240. 1 Sid: 58. 2 Mod. 230, (r) Moor 370. Pl. 675, $ 12 
S. P. appears. Ow. 113. 8. P. appears, , 


* 


„ 23. (s) If 4. delivers Money to B. to the Uſe of C. C. may have 
2 Debt againſt B. for this Money. Mich. 44 & 45 Eliz. between 3 Whor- 
Pl. 2.66. wood and Shaw, Telv. 23, 24- adjudged. 


Pl. 13. 5 | | 
(t) | Drownl. 82. S. C. adjudged. Moor 667. Pl. 914. S. C. & S. P. appears. Ow, 127. S. C. adjud 
ged. Cro. El. 729. 8. C. & 8. P. appears, Et V1 * 1 Rol. Rep. 257, 391. o Rol. 441, 442. March 14. 


24. If the King lets to Farm the Cuſtom of Poundage, and after a 
Merchant brings a Ship into a Port, and unlades the ſame, the Cuſtom 
not being paid, by which the Goods are forfeited by 1 Fac. cap. 33. and 
after the Merchant compounds with the King for the Forfeiture, yer 
the Farmors may have Debt for the Cuſtom, ſcilicer, 12 d. per Pound, 

becauſe by the bringing the Ship into Harbour, & e. it was a Duty veſt. 
ed, and the Forfeiture is given only as a Segurity for the Cuſtom, 
(tr) Upon a Trin. = Flag between (tt) Salter & af and Malapert, 1 Rol. Rep. 383. 
Covenant to adjudge g 1 hy 
pay. Cro. El. 25.-(u) If A. covenants with B. to pay him (w) ſo much Money as 
797. 1 Leon. he ſhall expend in the Repairing and Victualling a Ship for him, and B. 
ea) Styl 133. expends 300 J. accordingly, an Action of Debt or Covenant lies for 
like Point the Money expended. Trin. 23 Car. Styl. 31. adjudged. 


| d. | | 4 
„ 184. like Point adjudged, though the Certainty of the Debt did not appear by the 
Deed. | | | 


26. If it be recited by Deed, That there is a Suit depending between 
the Vicar of S. and A. concerning a Modus decimandi, which concern: 
all the Pariſhioners of S. and B. a Pariſhioner by the ſaid Deed agree, 
and promiſes 4. to pay his proportionable Part of the Charges oY the 
Suit; an Action of Debt or Covenant lies upon this Deed, for by ah 
Averment of what was expended in the Suit, that which was at firſt un- 
certain may be reduced to a Certainty. Tin. 7 Will. 3. between San- 
ders and Marke, 3 Levin. 429- after a long Debate adjudged. 


— 
— _— 


(L) Upon an Account. 


fa) Vele. 70. 1. 
S. P. per Cu⸗ x, (a) 


Ebt lies upon an Account bekoze himſelf, 45 E. 3. 14. b. 


| 7 H. 4. 14. b. | 

2. Debt lies ko: the Arrcarages of an Account againſt the 
Bailiff of a Manoz. 7 H. 4. 3. 3 
3. Ik the Bailiff of a Manoz accounts koz the Jſſues befo!c 
they are leviable, an Action of Debtlies faz the Arrearagrs, fo: 
he hath voluntarilp charged chimſelf with them. 13 H. 4. 12. b 


9 4. Ak upon the Account of a (b) Bailiff of a Mano it ap⸗ 
eceiveror Pearxs, that he hath paid moze than he veteived, he map habe 
Guardian. ebt fo2 this Surplufage. 7 H. 4. 3. 


3 
Palm. 512. 5. A upon theffinding the Hurplus the Lozd pꝛomiſes to-pay 
Et vid. it, the Bailiff map have Webt koz it. 29 E. 3. 25. b. 


1 Pan 2322 
1 


6. If 
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6. Jf a Man accounts befoze Auditozs foz a Thing that lie * 
not in Account, as fo? a Contract, Debt es not 105 the 22 Fol. 599- 
ages of the Account. 8 H. 6. 10 b. x5, b. | 
In an Account againſt another as Keceive to a Stranger 
it the Defendant be found in Arrecarages befoze Audito:s allgn⸗ 
ed, Debt lies not fo2 the Arrearages upon the Account, becauſe 
it appears that he is not accountavie ro rhe Plaintiff. 20 UH. 6. 6. 
8. But in an Account as Keceiver of rhe Plaintiff, if the De- 
fendant be found in Arrearages, Debt lies koz it upon the Ac- 
count, though in Fact he never was his Neceiver, 20 UI. 6. 6, b, 
c 


ontra. 3 

9. Debt lies againſt Executozs upon the Arrearages of an 
_— __ the Exetutoz himſelf, of Keccipts bp thc Teſtatoz. 
2 H. 4. 13 ; . 
10. And the Count in this Caſe may be of Keceipts in general, 
without mentioning the Particulars, becauſe the Defendant was 
Party thereto. 2 22 13. b. INT 4 

11. In a Wait of Account againſt another as Neceiver, if the 
Defendant be found betoze Audicozs in Sucplus, pet he ſhall 
not have Debt againſt rhe Plaintiff fo2 it, inaſmuch as he is | 
charged as Receiver, and not as Bapliff, (c) fo2 a eceiver ſhall (e) For this, 
not have any fiecompence of his Travel, &c. Mich. 12 Jac. B. R. vid. 1 Parc 
between (d) the Carl of Suffolk and Floyd, adjudged upon De⸗ (a) Rol 
murrer. | | | ' 


12. It a Coppozation that has Power by Charter oz Prelcrip- Foce © 
tion to make By-laws, makes a Dy-law, = that if 117 broke, 2 Bull 277. 
to kozkeit a certain Sum to the Cozpozation; though it be not ap⸗ S. C. adjudg- 
pointed by the Bp⸗law that it ſhall be recovered by Action of © 
Debt, pet an Action of Debt lies fo2 it, becauſe this is a Duty 
in the Cozpozation, this being a By-law, and this Sum fo:feited | 
to them, (dd) Co. 5. Clar7 64. Hobert's Reports 279. (dd) 1 Part 
* 00 lies koz an Amercement in a Court⸗Baron. Hobert's 2% Pl. 3. 

eports (e) 279. | | | 

14. Ik a Tallep bt delivered to a Cuſtomer, Debt lies fo2 it ag Ged. 06. 
ſoon as the Mone comes to his Hand. 1 ll. 7. (f) Hobert's Re- (r) Hob. Fol. 
ports 279. | | 206. S. C. 

15- Ik there be a Cuſtom that if any bzeaks the Pound of the 


Nano?, that he ſhall pay 3 1. to the Loꝛd; admitting this to be 


a good Cuſtom, an Aaton of Debt lies koz it. (g) 11 H. 7. 14. by (2) Hob. 206. 


all the Juſtices. S. C. cited, 


PE 


— 938 * 


(M) Upon what Judgment or other 
Record it lies. 


T, A Wan map have an Action of Debt upon a Statute⸗Mer⸗ 
chant, (a) fo; it is in Nature of an Obligation, and the (a) But 
Seal of the Party is put thercto. 43 E. 3. 2. b. 3 E. 4. 27. where it 
If H. 7. 16. ; | ; Was nor 
| good as a Statute, yet was held good as an Obligation. Ulid, 2 Rol. Abr. 149. Letter I: 


of But no Action of Debt lies upon a Statute⸗Staple, fo2 the 
cal of the Party is not put thereto, and this is a Duty made 
a [pecial Law, which was not by the Common Law, and 


therefoze he ſhall not have other Remedp fo2 it than the Statute 
hath pꝛovided. 15 H. 7.16. , nad. 4 EV 


= 


Hhhhh 3. But 
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3. But quzre whether an Aion of Debt lies upon a Kecogy;. 
zante in Nature of a Statute Staple, inalmuch as the Seal ot 
the Conuto? is put thereto, SITY | 
"= An 11 gf Debt lies upon a Kecognizance taken in Chan. 
cery. D. 22 El. 369. 52. . 46th ; 

| 12 So an Action of Debt lies upon the Tenour of ſuch Aetog⸗ 

13232 nizante. D. 12 El. 369. 52. | : 
Fol. 660, 6. (b) An Action of Debt lies upon a Kecognizance taken he, 
—- fore the Mapoz of London. D. 4, 5 El. 219. S. 9. 


m⸗ | | 
222 Thozp, S. P. appears. Cro. El. 186. 1 Leon, 130. Et vid. 1 Leon. 284. 


7. Jf A. be Bail koz B. in Banco, by Kecognizance acknoy, 
ledged by him, and after Audgment is A againſt B. to; the 
Damages and Coſts, and afrer a Scire facias is ſued upon the 
Aecognizance againſt A. and Judgment is had thereupon again 

im, an Acion of Debt lies upon this Judgment againſt A. and 
k he hath Judgment therein, he map take his Body in Execy- 
tion thereupon, though he could not take his Body in Execution 
upon the Judgment in the Scire Facias. Mich. 10 Car. B. R. be⸗ 


(e) 1 Rol. teen (ec) Rigault and Carrick, adjudged upon a Demuerer per. 


Abr. 987. Curiam, and the Defendant taken in Execution accozdinglp, and 
Pr 3. S. C. this afterwards affirmed in a Wzit of Erroz, _ 

which vid. 8. (d) It A. be Bail fog B. in a Kecognizance of 100 l. in Banco, 
_— in an Action 2 in which A. acknowledges. himſelf to be 
(d) Raym. bound in 1001. that if B. be condemned in che Anion. then he 
14 S. S. up- ſhall pap the Monep, oz render his Bodp to Pziſon, oz he will 
on Recog- pap it fo2 him, an Action of Debt lies upon the Kecognizance, 
8 alledging, that Judgment was had in the ſaid Action againſt 8. 
Barco: £02 1001. and that B. did not pay it, no2 reuder his Bodp to Pꝛi⸗ 
And though ſon, and that A. hath not paid it, (e) to2 A. map aid himſelf by 
ie was ſaid Plea in this Action, as well as he map upon the Scire facias up- 
there were on the Kecognizance. Hill. 14 Car. B. R. between Holmes and Fal- 
ſeveral Prece- doe. Intratur, Mich. 14 Car. Rot. 463. a Writ of Erroz was bꝛought 
dents, i upon a Judgment Fives in Banco, in an Action of Debt upon 
they as Cuch Hecognizance ; but the Parties after agreed: But Maſter 

| ſub Hoddeſden ſaid ſuch Actions are uſual. 


entio. | . 
(e) In ſuch Action the N prey that the Principal died before any Ca' ſa ſued forth. Spar- 


row and S0wgate, 1 Jon. 29. Winch. 61, 62. Et vid. Godb. 354. 


— 1 
— — 


— — — ꝓUm— — 
KD ——— 


(N) For what Thing the Judgment, 
being Debt, lies upon it. 


I. TE a Man recovers Damages in a real Aaion, as in a 
Wzit of Apel, Coſinage, o; Entrp ſur Diſſeiün, he may 
bzing Debt upon the Judgment fo? the Damages, fo: by the ie 
toverp e thep are in the Perſonalty. 43 E. 3.2. ; 
2. So he map have. Debt foz the Damages recovered in 2 
Writ of Maſt. 43 E. 3. 2. adjudged. W 
3. Jf a Man recovers the Arrearages of a Kent-Service, he 
ſhall nok have Debt koz them upon the Judgment, becauſe theſe 
continue a Freehold. 43 E. z. 2. Contra, 9 E. 4. 50 b. | 
4. So a Man thalf not have Bebt fo? the Arrearages retovered 
in a Writ of Annuitp. 43 E. 3. 2. FRY 5 
5. Bebt lies ko: Damages recovered in a Moꝛtdancecſtoz, as 
Arrearages of a Rent. 46 E. 3. 25. 28 
| fo 6. 


_—_—_ 
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6. Debt lies fo2 Arrearages recovercd in a Wzit'of Account. 
43 E. b. 11 H. 4. 79. b. 5 

El a __ recovers a Debt, Debt lies upon this Judgment, 

2. 2. b. a | 

* EY a Man recovers Debt o: Damages in London, in an 
Naion bzought there bp the Cuſtom of the Citp, which lies not at 
Common Law in the Courts of Weſtminſter, pet when this is be- 
tome a Debt by the Judgment, an Action of Debt lies in Bando 

Banco Regis upon this Judgment. Mich. 15 Car. B. R. in an 
Acion between Maſon and Nichols, adjudged upon a Demurrer 
to the Detlaration. nde 1 

9. Ik a Moman be endowed of Copphold Land bp the Cuſtom 
of the Mano?, and the recovers Dower within the Manoz, and 
Damages to 50 |. foz the P2ofits of the Land from the Death of 
her Hus band, by the Statute of Merton, cap 1. the Bugband dping 
ſeiſed, pet ſhe ſhall not have an Action of Debt at the Common | 
Law ko; Ju Damages, fo? upon ſuch Judgment no Wꝛit of Erro2 ms 
02 falle Judgment lies, but the Kemedp is in the Court of the “ Fol — 
* Mano?, oz in Chancery. Co. 4. 20. b. between (a) Shaw and mc, 
Thompſon reſolved. "ug (a) Moor. 


EY Pl. 599- 
S. C. by Three Judges againſt One; but at another Day it was held by Three Judges was the Aalen 
lay, becauſe the Court - Baron could not award Execution for ſo great Damages, though well aſſeſſed 
there, Cro. El. 426. S. C. adjonatur ante 208. Pl. 4. | 


\. — — w 1 1 


10. But if a Man recovers Damages in a Wzit ok Kight-cloſe, 
in nature of an Ale, in a Court of Ancient Bemeſn, he may 
have an Action of Debt fo2 theſe Damages at the Common Law. 


1 

9. 605 If after Judgment for the Plaintiff in an Action of Debt in cb) Styl. 124. 
B. R. the Defendant brings a Writ of Error (c) in Cam Scac, an Action S. P. debite 
ol Debt may be brought in B. R. upon the Judgment, pending the Writ tur. 1 Mod. 
of Error, and the Defendant cannot plead null tiel record, for by the () Spo attet 
Writ of Error the Tranſcript of the Record only is removed. Hill. 3 qyrit of 
16 & 17 Car. 2. between (d) Adamſon and Tomlinſon, 1 Sid. 236. adjudg- Grroz 


ed, that it lay as well after the Writ of Error broughe as before. — in 
arliament 


1 Sid. 236 (4) Adams and Tomlinſon S. C. 4 Levin. 153. adjudged, Raym. 00. adjudged ; and 
ſaid, that it lay as well after the Writ of Erroz bzought as befoze, | 


10. If after Judgment for the Plaintiff in an Action of Debt in B. a 
Wrir of Error is brought, and the Record removed in B. R. an Action 
of Debt lies not upon it in B. as upon a judgment (e) in that Court — J * 
Paſch. 6 Will. & Mar. 3 Levin. 397. adjudged per Trey, at his Chambers, "I 1 Sid. 
upon a Caſe made and referred to him upon a Trial at Guildhall: But 236. Dyer 


the Plaintiff ought to have declared upon the whole Matter, viz. the 32. Pl.s. 


Judgment and Removal by Writ of Error, and that the Judgment re- - TT 


mained in pleno robore, prout patet per Recordum inde in B. R. And afterwards, Rep. 49 

Mich. 9 Will. in an Action of Debt brought in B. the Plaintiff (f) de- 18 quere 

claring in ſuch Manner, had Judgment per totam Curiam. | if it lies not 
. upon a 


Judgment by Writ of Erroz removed out of an inferloz Court in B. R. » Sid. 236. And foz this, 


vid. 1 Rol. Abr. 887. Pl. 4. and the Notes there. f) To ſuch a Declaration the Plaintiff de- 
murred. Biddulph and Daſhwood, 2 Vent. 261. per Curiam, admitting the Defendant might in 
that the Judgment was ſuſpended by the W2it of Erroz, yet he ought not to have demurred, but 
o_— ſpecially, and demanded Judgment if the Plaintiff ſhould be anſwered pending the Urit 
or Erroz. 


(O) At 
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the Judgment for the Reſidue. Glaſcock and Pozgan. 1 Levin. 92. 1 Sid. 184 per Curiam, peter 
Veiynge: But vid, + Rol. Abr. 90. (e) Cro, El. 608. S. C. adjudged. 
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| (O) At what Time. 


T Common Law, if a Man had rccovered a Debt, (a) he 
might have had an Acton of Debt upon this Judgment 
- after the Bear. #3 . 14 

2. Ik a Man lues a Scice ſacias upon a iecognizance in Chan. 

cery, and has Judgment thereupon, and an Elegit 19 awarded 
thercupon, it ſeems he cannot have an Action of Debt upon the 

(o) Though Crecognizance afterwards, (b) inalmuch as he hath elcaed ang; 
upon en Ele- thet Courſe to have his Debt. Contra, P. 40 El. B. R. between 


git it be re- (c) Cowper and Langworth, adjudged. | | 
rned tha | A | 
Part of the Debt is levied of the Goods of the Defendant, yet if no Land is extended, Debt lies upon 


(a) 2 Iuſ. 1. 
469. | 


z. So after the Kecovery in the Scire facias, though he does not 
(4) But upon ſut anp Elegit, pet (d) Debt lies not upon the Necognizance, in- 
the Judg- almuch as it ig changed ine a new Judgment. Contra, P. 40 El 
Scire Facias B. R. betwcen Cowper and Langworth, per Curiam. 
Debt lies, , 4+ Ik a Man recovcrs Damages in a Wiit of Entry, and ſucs 
3 Leon. 14. an Elegit foz them, (e) although the Elegit be not returned, pet 
ce) By the hy ſhall not have Debt upon the Judgment afterwards, bccauſe 


5 "2". EE, at. oat ant wo. 


Report of he hath made his Election upon Kecozd. D. 13 El. 299. 34. The 
- box tp ame Law if the Extent be returned upon the Elegit, alrho' the 


Wric was Partp diſagree thereto, 50 E. 3. 5. b. | | 
ſerved, and g. . a Man recovers a Debt, and after the Naintif refer 
a Moiety of themſelves to an Award, and (f) by Aſſent the Plaintiff was 


ehe Land de. dilmiſſed of the Court, by chis Wozd Dimittitur he ſhall never 


Plimig have an Action of Debt upon this Judgment, becauſe he was 
(f) x Rol. Once entirely diſmiſſed of the Court to have any Execution there, 
Abr. 584. 11 HI. 4. 44. adjudged. 
1 M. 6. (g) If a Man recovers Debt, and hath the Partp in Ere- 
(30 Cart, 212, Cation, and he eſcapes, he ſhall not habe Debt upon the Judg- 
S'P. cited ro ment againſt him afterwards. Dubitatur, 11 H. 4. 4x. 
have been ad- 7. I a Man by Jindenture acknowledges to J. S. that he hath 
judged. Et ſo much of his Monep due to him in his Hands, without limit- 
51 6h] del. ing anp Dap of Papment, pet Webt lies preſently. 11H. 6. 39. 
b) Thatan 8. A a Man bargains with another ta enkeoff him of (h) cer- 
Jmevitans tain Land fo? a cettain Sum, ſo that there is a full Bargain 
ies on Sale between them, he map demand the Monep in a W2tt of Debt pe⸗ 
8 Copy bold, fentip. 20 H. 6. 34. b. e 
— 3 Keb. 9. Ik a Man leaſes Lands foz Years, reſerving pearlp 20 l. at 
e Four Quarters, Debt lies fo; one Quarter befoze the other are 
paſt, becauſe it ſavours of the Kealty, and is ag ſeveral Con- 
tracts. Co. Lit. 47. b. FOES ra Ns OE 
10. Tf a Man leaſes Lands fo2 Years, reſerving weeklp du- 
ring the Term Nine Quarters of Wheat, an Action of Debt lies 
fo2 any Week's Quarters befo2e the others are incurred, koz this 
wh Gent, Tr. Ja. B. R. between the Lo2d Denny and Parnell ad⸗ 
Ju ged. a | 7 - 5 | | 


2 | | xi, But 


.v 
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Debt. 
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1. (h) But upon a Bill obligatozp fo2 the Payment of (i) de- (b) x Rol, FE 


veral Sums at ſeveral Days, no Action lies till the laſt Dap jg 2.8. F. 


Erb, per Coke. 
paſt. Co. Lit. 47. b. Co. Lit. 292. b. 


8. P. 3 Co. 22. 38. 10 Co. 128 b. Cro. Jac, 505. Cro Car. „41. (i) If to pay 20 l. in Manner fol- 
lowing, viz. 10 l. at one Day, and ro |. at another Day, Debt lies not till after the laſt Day, becauſe 
one entire Duty; but if a Man binds himſelf to pay J. S. 10 l. at one Day, and to l. at another Day, 
ifter the firſt Day Debt lies for 10 l. becauſe it is in it ſelf a ſeveral Duty. Ow. 42. per Periam. 
So if A. makes a Bill ro B. for the Payment of 20 I. viz; 101. &c. and thereby covenants and 
grants with B. that if he makes Default in either of the ſaid Payments, that he will then pay what of 
the whole ſhall be unpaid after Default at the firſt Day, Debt lies for the whole. 1 Leon. 208. ad- 


judged. 


12. (k) So upon a Contract Debt lies not till all the Daps of (r) co. Lit. 


apment are paſt. Co. Lit. 47. b. | | 292. b. S. P. 
P r 'P 7 3 Co. 22. 4 Co. 94. b. S. P.; Co. 81. b. S. P. 


14. If a Man by Deed (1) aſſigns a Term for Years in an Houſe, re- ( Jfa 
ſerving the Rent during rhe Term, payable at ſeveral Days, this is a . 
Sum in Groſs, for which Debt lies not till all the Days are paſt. Hill. 1 — 

. — . . | * 
23 Car. All. 57. per Curiam. And for this Reaſon, inter alia, the Judg- oz by Parot 
ment was ſtay'd; but in the Book there follows a Nota, that the Con- ſurrenders 
tract is in the Realty, and the Debt ariſes in reſpe& of the Profits, and to the He- 


that therefore an (m) Action will lie before the laſt Day is paſt, and — 
chat it was ſo ruled. 45 Bd. 3. 8. b. And ſaid che Opinion of Hale gent, tis 


was ſo. good by way 


| of Contract 
and Debt lies upon it. Winton and Pinkny, Raym. 222. 2 Levin. 80. where in Debt brought f03 
Kent, referved upon ſurh a Surrender, Itudgment was given foz the Plaintiff by Hale, with the 
Ifent cf the other Judges, though all the Days were not paſt. « Vent. 242. adjudged, (m) Cart» 
wright and Pinkay, S. P. 1 Vent. 272. adjudged, 


* 


— —„—ẽ — — — — —_ —— * — _ 
: - * — — 
* * - - * 


(P) How it ſhall be brought. 1 


LN II 


In what Caſes in the (a) Detinet in reſpect of the Perſons, (1) Lan, bo, 
204, 205. 


I. | A. be in Execution upon a Judgment fo? B. and after B. co. El. 326 
ies, and after A. b2zings an Audita Querela againſt C. the Cro. Jac. 546. 
Executo2 of B. and has a Scire Facias, and thereupon puts in Bail (o) pat an 
by iecogntzance in Chancery, accozdiug to the Statute of 11 H. 6. Executor be- 
cap. . and after upon this Audita Querela Judgment is given ing Leſſce for 
againſt A. and afterwards a Scire Facias iſſues againſt the Bail, 1 of a 
and after Judgment the Bail is taken in Execution upon the Re⸗ « Right of 
cognizance, and the Sheriff ſuffers him to eſcape, (b) upon which the Teſtator, 
Eſcape the Erecuto2 bzings an Acton of Debt; (c) this Adion may have 
ought to be bꝛought in the Detinet only, and not in the Debet and Debt upon 
Detinet, fo2 this Kiecognizance is in nature of the firſt Debt, this ＋ 6. for 
being in a legal Courſe. M. 8 Ja, Scaccario, betwcen (d) Carew — Tyches 
and Broughton adjudged. in the Debet 


3 and Detinet 
becauſe founded upon a Wrong in his own Time; and by the Statute it is given to the Party grieved. 
Cro. Jac. 545, 546. cited to have been adjudged. (c) So if one as Executor obtains Judgment in 
Debt, and takes the Defendant in Execution, and the Sheriff ſuffers him to eſcape, &c. for the firſt 
Action being in the Detinet, and that for the Eſcape being founded upon the ſame Record, it hught 


to purſue it. Pitchcock and his Wife againſt Skinner, Cro EI. 326. the Court being at firſt divided, 


it was after adjudged : But in Cro. Jac. 546. Yitchcock's Caſe being cited, it wa, ſaid the Court was 

therein divided, and that therefore the Plaintiff brought an Action in the Detinet only, upon which 
udgment was given. But for this, vid. Sir Geozge Kepnel and Lancaſtle, Cro. Jac. 545, 685, 
ob. 264. 2 Rol. Rep. 132. Styl. 232, Hut. 79. d) Lane 79. S8. C. adjudged. 


14131 3. If 


by 
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2. Ik an Executoz bzings Debt upon an Obligation made to 

the Teſtato?, where the Dap of Payment incurred after the Death 

(e) It muſt of the Teſtato?, pet the Wait ſhall be in the Detinet only, (e) oz 
be ſo where he b2zings the Action as Executoz, 20 H. 6. 5. h. 

bas > on fora 3. So if a Man binds himſelf to the Teſtatoz to pay him 100 1. 

Duty. Mov: when fuch a Thing ſhall happen; if it happens after the Death 

$66. of the Teſtatoz, pet the Wit of Debt by che Executoz ſhall be 

in the Detinet onlp. 20 HH. 6. b. 


— — — — 


— * 


(Q) In the Detineti tantum. 


a) g co. 1. (a) TF the Action be ot ſuch a Nature that he ought to name 
9 ; ate I himſelf Executo2, it ſhall be in the Detinet onlp, (b) o⸗ 
Rule, therwiſe econtra. 20 H. 6. 5. 

(b) Winch. 2. Ik an Executoz recovers in Treſpaſs foz Goods taken out 
| of his Poſſeſſion, in Debt fo2z the Damages recovered the Wiit 
(e) Lin. 80, hall be in the Debet and Detinet. (c) 20 H. 6. 5; b. fo2 he need not 
S. C. cited, name himſelf Executoz. : 

(d) Poſt Lee- 3. (d) At a Man poſſeſſed ko: Years makes an Ynder-Leaſe, 
der S. 7. S. F. rendzing Kent, if his Executo2 bzings Debt foz Kent incurred 

vide, with after his Death, the Wzit wall be in the Detinet onlp. 20 H. 6. f. b, 
the Notes 4. It the Exetutoz ſues a Scire facias out of a Kecognizance 

12 made to his Teſtatoz, it ſhall be in the Detinet. 20 H. 6. 6. b. 
5. Jf an Executo; takes an Obligation foz a Debt duc to his 
Teſtatoz bp Contract, in Debt upon this Obligation the Wit 
| thall be in the Debet and Detinet. 20 H. 6. 4. b. 5. b. Contra, 
25 E. 3. 40 adjudged. 


4. * 


— 22 — n — „ 8 — — — „* „ * — ae — 


(R) By whom. 


(a) Cro. El. x, (a) J F in an Account an Erecuto? recovers a Debt due to his 
326. F. P. Teſtatoz, in Debt koz the Arrearages thereupon, the 
l Wit ſhall be in the Detinet only; fo2 though the Action is con- 
do, 5 Co, Verted into a Debt by the Account, (b) pet it is the ſame Thing 
31. b. which was received in the Life of the Teſtatoz. 11 H. 6, 17. b. da- 
(b) For the bitatur. 20 H. 6. 4. b 5. b. adjudged. Contra, 11 H. 6. 36. b. 
HEE 2 2. It a Rent be granted to another fo2 Years, the Executo? of 
Nature of The Gzantee ſhall Have Debt fo2 the Arrearages of this Kent in⸗ 
the Debt. curred after the Death of the Teſtatoz in the Detinet onlp, ko; he 
x Part 31, had it as Exetutoz. 11 H. 6. 36. | 

Pl. 11. Et g . 3- (c) If an Executoz recovers in Debt upon a Contract due to 
vid. Hob. 3? the Teſtato2, and akter bzings a Wzit upon the Judgment, the 
Fal. 603, Weit ſhall be in the Decinec onlp. Contra, 20 H. 6. F. 
. 4. Tt the Executoz ſells the Goods of the Teſtatoz fo? a cer⸗ 
qe: 27% tain Sum, he ſhall have Debt koz this in the Debet and Detinet, 
* 244 111. (d) 20 H. 6. 5. b. Contra, (e) 17 E. 3. 66. adjudged, 


* (9 Lin. 6. G . n d e ie 


(t) Blowul. F. (f) If an Executor, having Lands by an Extent upon a Statute 
bias i Mod. maile to the Teſtator, and natning himſelf Executor, by Deed leaſes 
105. them for Three Years, rendring Rent, &c. if an Action of Debt is after 
brought by him for this Rent, it muſt de in the Debet and * 

| 4 -aul 


_ Fog , 4-2 » 24” - 0 ED. a be Op n KK re 


cauſe it is founded upon his own Contract. Paſch. 22 Fac. between 
(8) Holman and Chute, Cro. Fac. 685. adjudged. (8) Winch. 

| 5 80. S. C. ads 
judged z and by the Kepozt it appears the Lands were extended in the Time of the Erecutoꝛ, and 
_ Leate was tog Theee Years, if the Leffoz ſhould continue fo long ſeiſed by Fozce of the 
"rent, ; | ery on 


12 
þ 


() Againſt whom. 


1. © has againſt au Executo2 ſhall be in the Detinet onlp 
r r 
2. (a) If a Debt be recovered againſt Erecuto2s of the Goods () 1 Levi: 
of the Deceaſed, and the Kecovero2 bzings Debt upon the Judg⸗ 731,332. 
ment, the Wit ſhall not be in the Debet and Detinet, but in the 
Detinet only. x: H. 4. 56. b. 11 H. 6. 3. b. | 
3. But otherwiſe it is if it be bzought upon a Judgment de 
bonis propriis. 11 H. 4. 56. b. 
4. A Wꝛit of Debt in the Debet and Detinet dot not lie againſt 
an Executoꝛ upon a Suggeſtion that he hath waſted oz convertedthe b 
Goods of the Deceaſed, (b) without a Wzit depending. 11 H. 6. 7. b. (b) Not withe 
5. (c So if a Wan recovers in a Wzit of Debt againſt an 9 * — 7 
Executoz, and in a F ieri facias thereupon the Sheriff returns that (c) It nes 
he hath no Goods of the Deceaſed, the Retoveroz, upon a Sug⸗ upon ſuch a 
geſtion that he hath waſted the Goods, ſhall not have a UUrit of Suggeſtion 
Debt in the Debet and Detinet againſt him, fo2 (d) upon this Re⸗ in de 3 
turn and Suggeſtion he is to have a conditional Writ of Scire itbout t 
lacias, to the Sheriff, ſcilicer, Si ita ſit, to make Execution of his ging our Exe 
own p2oper Goods, Dubitatur, 11 H. 6. 7. b. 16, 35. b. cution, & e. 
A bor having it 
found by Inquiſition, &c- which was the ancient Way. Ultheatly and Lane, 1 $aund. 216, on ar- 
gued and adjudged, 1 Levin. 147, 255. 1 Sid. 397. Et vid, Hob. 206. 2 Sid. 102, 103. 1 Levin. 147. 
Cart, 2. -The Defendant held to ſpecial Bail in ſuch Action. 1 Vent. 355. 1 Sid. 63 — But it heg 
not upon a Bond ſoggeſting ſuch a Devaſtavit, for it is hard upon ſuch a Surmiſe to charge an Exc- 


eutor in his own Right. Ent and Withers, 1 Vent. 32r. adjudged ; and the Court ſaid they would 
not extend theſe Actions further than they had been. 2 Levin. 209. adjudged. (Levin. 147. ( d) 5 Co. 


32. But for this, vid, Pzoceſs per & vers Exrecutozs, under Title Executozs. 


6. But if upon the Fieri facias the Sheriff returns a Deyaſtavit 
made bp the Erecuto2, the Plaintif map have Debt thereupon 
in the Debet and Detinet. (It ſeems there ought to be a Judg- 
ment upon the Keturn.) 11 H. 6. 16. b. | 

7. (e) It Leſſee fo2 20 Pears Ieaſeg fo) 10 Years, rendzing (e) Cro Gar 
Gent, and dies, his Executoz oz Adminiſtrato2 ſhall have Debt 5.8 b. 
koz the Gent incurred after the Death of the Teſtatoz (f) in the $725" 


Detinet only. Tr. 43 El. B. R. between (g) Sparke and Sparke, per Le Wisag 
Curiam. | aynton, 


| | P. 1 Levin. 
250. adjudged. 2 Keb. 407. adjudged. 1 Sid. 379. the Report thereof miſtaken, being ſaid to be 
brought againſt an Adminiſtrator. (f) But in the Caſe of Tratle and King, 2 Jon. 169. it is ad- 


judged it lay in the Debet and Detinet, and a Diverſity taken between Things in Aﬀion and Chat- 


tels in Poſſeſſion, for as to TP in Action, the Writ muſt always be in the Detinet, as for the Ar- 
rears of an Account, &. and it ſhall not be Aſſets till recovered : But in this Cafe, the Reverſion of 


the Term being in the Executor immediately by the Death of the Teftator, it is Aſſers for the whole 


Value, and the ſhewing he is Executor is only to entitle him to the Term, to which the Regt js ins 
ident. (g) Cro. El. 840. 8. C. adjudged, the Leaſe being made to gommence after the Neath of che 
Teſtator. Noy 32. S. C. adjudged. "ads; | 


8. It the Executoꝛ obliges himſelf to pap a Debt due by Coy- 
trau bp the Teſtato?, in Debt upon this Obligation the Writ 
map be in the Deber and Detinet, becauſe the Obligation made jt 
his own Debt. xt H. 6. 8. 17. b. | 

9. Jy 


| 
| 
i 1 
EE 

1 


504 ebt. 
9. Jn an Action of Debt againſt the Erecuto? fo2 Kent ineureea 
5 in = Aike of the Teſtatoz, the Wzit ſhall be in the Detinet onlp. 
11 H. 6. 36. | | | 
ch) Bayliffs 10. (h) Jn an Action of Debt againſt an Executo? fo2 the Ar⸗ 
and Com- rearages of a ſient, reſerved upon a Leaſe foz Years, and (i) in⸗ 


monalty of curred after the Death of the Teſtatoz, the Writ (k) Hall be in 
„the Debet and Detinet, (1) becauſe the Exccuto; is charged of hig 


n. h 


0. Jac. 421. own Poſſeſſion. 11 H. 6. 36. M. 41, 42 El. B. R. between (m) Har. 

1 grave and Boddy adjudged: But it was reverſed fo2 the ſame 

Cacyffer, Cauſe in a Wzit of Erroz in Camera Scagcarii. Co. 5. 31. (ame Caſe, 

S. F. Cro. M. 9 Ja. B. Rot. 1746. between Rone and Sir Henry Cary adjudged 

Jac. 549. ad- that it _ in the Debet and Detinet. Cited, M. 41, 42 EL. B. R. 
e 


Fiel Rep. 7 Ja. B. R. between the Lozd (n) Rich and Frank adjudged, Cited, 
132, x M. 41, 42 El. B. R. | 
116. Et + 
Winch. 32. Aleyn 34. Styl. 61. 1 Bulſ. 23. (i) Where Part incurred in the Time of the Teſtator, 
and Part after his Death, his Executor may be charged in the Detinet for the whole. Al. 76. Styl 118, 
k) He may be charged in the Detinet only, but then he ſhall anſwer _ out of the Teſtator's Eſt:te, 
Keren and Cozdary, Al. 42. adjudged ; and faid that this was never doubred. Styl. 79. adjudged; 
And where in the State of the Caſe tis ſaid it was in the Debet and Detinet, I ſuppoſe it a Mitiake 
of the Printer or Reporter, as I think may be colleſted from the latter End of the Caſe : And by Roll 
Chief Juſtice tis there ſaid the Plaintiff might bring it either Way. Et vid. Styl. 52. 1 Levin. 127, 
(I) For though they have the Land as Executors, yer nothing ſhall be employed to the Execution of 
the Will, but ſuch Profits only which are above that which is to make the Rent, and therefore fo 
much of the Profits as is to make or anſwer the Rent they fhall take to their own Uſe, and they ſhall 
be charged for it in the Debet and Detinet. Poph. 120. per Popham. $5 Co. 31. b. Cro. El. 712. 
And if the Land be not more worth than the Rent, it is a good Plea to ſuch Action in the Debet 
and Detinet, for in ſuch Caſc he is to be charged in the Detinet only. 1 Vent. 171. per Curiam: 
And for this, vid. Palm. 118, 1 Sid. 266. 1 Mod. 185, - But where they are to be charged for Rent 
upon a Leeſe made to the Teſtator, and have not the Profits of the Leaſe to anſwer it, they ought to 
be charged in the Detinet only; as where Debt is brought againſt an Executor of a Leſſee for Rent 
incurred after Aſſignment of the Term. Poph. 120. per Popham, 1 Sid. 266. 1 Levin. 127. 2 Ven. 
209. 3 Mod. 327. So if brought againſt him after Waiver of the Term. 1 Levin. 127, Et vid. Al. 43, 
(m) Cro. Eliz. 711, 712. S. C. ad judged, but reverſed in Cam” Scac'. Moor 566. Pl. 771. S. C. ad. 
judged. 1 Brownl. 56. S. C. adju ge „ and reverſed. Cro. Jac. 546. S. C. cited to have been adjudged, 
and after reverſed. 1 Bulf. 23. S. C. cited to be adjudged ; but that the er was after reverſed 
upon another Matter, and for other Reaſons. 2 Brownl. 206. S. C. cited, and ſaid they were of Coun- 
fel for Pargrave, when the Judgment given in the King's⸗Bench was reverſcd for Error in this very 
Point. Cro. Car, 225 S. C. cited, and denied to be Law: But Q. if the Book is not mifprinted, o- 
therwiſe the Caſe is miſapplied there, the Action there being brought by an Adminiſtrator, not againſt 
one, for Rent incurred in the Time of the Inteſtate. Et vid, the Caſe of Smith and. Nichols, cited, 
All. 34. which ſeems to be the ſame Caſe, as is reported in Cro. Car. 225. Et vid. 1 Mod. 185. 
(n) Cro. Jac. 238. S. C. adjudged. 1 Bulſ. 22. S. C. adjudged, after it had been fully debated. 
1 Brownl. 56. S. C. 2 Brownl. 202, 203. after long Arguments, adjudged per Curiam, con. Pelver- 
ton. Palm. 116. S. C. cited. | 


| 11. If an Action of Debt is brought againſt Baron and Feme upon an 
(o) Al. 73. Obligation entered into by the Feme before Marriage, ic (o) ſhall be 
in tbe Debet and Detinet, for by the Marriage all the perſonal Goods, 

and a Power of diſpoſing of the real, are by Law given the Husband, 

which he has to his own Uſe, and not as Executors to the Uſe of ono- 

ther. Trin. 30 Elix between (p) Loyd and Walcor, 5 Co. 36. a. 
(p) _ 12. So if an Action is brought upon a Bond againſt the Heir of the 
N tay Obligor, it ſhall be in the Debet and Detinet, (q) becauſe he hath the 
S. C adjudg- Aſſets in his own Right. 5 Co. 36. a. 
(a) And foz another Reaſon, becauſe he is bound by ſpecial coꝛds in the Obligation. Cro. El. 712, 
Et vid. Cro. El. 350. 2 Leon. 11. 2 Brownl. 204, 205. But if in the Detiner only, tis good after 
Verdict, by 17 Car. 2. Comber and Watton, 1 Levin. 124. adjudged, 1 Sid. 342, 375, 379. 


Debt. © 


_— 


(T) How it ſhall be brought in the | 
Debet and Detinetr. 1 


/ 


11# Debt be brought againſt Baron and Feme upon a Kecoye- 

'L ry of Damages againſt the Feme dum ſola fuit, it is good 

in the Debet and Detinet. 47 E. 3. 23. b. WT; 7 | 
2. Ik the Succeſſoz P2io2 bzings Debt upon an Oligation made | 

to his Pꝛedeceſſoz, the Writ ſhall be in the Debet and Detinet. | 


47 E 3 23. b. > 


— — — — 


(V) How it ſhall be brought, Fit" 


in the Debet and Detinet, and where in the Detiuet only. 


a 


In reſpe& of the Thing. 


1. 17 the Action be b:ought fo: Monep, it ſhall be in the Debet 
| and Detinet. Jo E. 3. 16. b. Ni 5 Rang: 
2. (a) But if the Action be bzought koz dead Chattels oz living, 260,8. b. 
and not foz Monep, it ſhall be in the Detinet onlp. 50 E. 3. 16. b. per Curiam. 
Contra, M. 41, 42 El. B. R. Barnham's Cafe, 4 Leon. 46. 


S. P. 
—Winch. 75. it was brought for Money in the Debet and Detinet, and for Two Shirts in the De⸗ 


3. (b) So if it be brought for Foreign Money (c) not made current 


for then it is as Bullion. Paſch. 1 Car. between (d) Ward and Kedgernw, 2 


1 Fon. 69. adjudged : But Dod ſaid, the Action might be brought in the adjudged. 
(e) Debet and Detinet, or in the Detinet only. Et na Noy 

: | 5 13. Lat. 5. 
77, 84 (e) But if made current by Pꝛoclamation, the Action foz it may be bzought in the De- 
bet and Detinet. Noy 13. Lat. 77, 84. Palm. 30% (d) Palm. 40%, 409. 8 C. adjudged niſi. Lat. 4» 
77, 84. S. C. (e) J ſuppoſe this muſt be intended where lo much Engliſh Money, being the 
Ualue of the Fozeign, is demanded, Raſtal and Draper, Cro, Jac. 88. Yelv. 80. 1 Browal, 90. 
Noy 13. Et vid. 1 Leon. 41. Yelv. 135. 1 Brownl. 102. 


e What ſhall be a good Plea in Bar. 


I, I? Debt upon a Kecoverp in another Court, it is no good 
Plea that the Court where, &c. had taken him in Execution, 

1 1 not ſap that it was at the Inſtante of the Plaintiff. 

6. 19. 
2. But ik he ſaps ſo, it is a good Plea in Bar. 7 H. 6. 19. 
3. In Debt upon a Judgment, it is no Plea that there is an | 
Erro; in the ozigiual Pꝛocels, oz Liecozd of the firſt Judgment, 1 
koz he is put to his Writ of Erroz foꝛ that. 7 H. 6. 19. 1 
4 In Debt upon a Judgment, it is no Plea in Bar that after 19 
the Judgment rhe Parkies put themſelves to an Arbicrament | 
by Award of the Lozd Chancelloz, &c. and that the Arbitrato2 N 
had made ſuch Award, &c. and that he himſelf had bzought au 1 
Audita Querela to be relieved upon LO * koz this Matter | 1 

is 


Debt. 


is not ſufficient to maintain an Audita Querela, and if it wag net 
he could not plcad it, but is put to his Audita Querela. Tr. 7 Ja B 
Miles Fale's Caſe, adjudged. 225 


(V) What Thing will extinguiſh a Debt 
A higher Thing. | 


(a) Dal. 53, I. (a) 17 a Man accepts an (b) Obligation fo2 a Debt by 
S. P. per Cu⸗ (c) Contract, this extinguiches the Contract. 13 H. 4. 1. 


riam. 
(b) This muſt be intended from the Debtor, for if a Stranger gives Bond for ſuch Debt, 'tis other. 


ways. 2 Leon. 110. adjudged. But if upon the making the Contract q Stranger gives Bond for it, 0. 
beiug preſent promiſes to give Bond for it, and after does ſo, the Debt by Contra is extinguiſh'd, the 
Obligation being made upon or purſuant to the Contract. 2 Leon, 110. per Curiam. (c) So if: 
a Man accepts a Bond for a Legacy, he cannot after ſue for his Legacy in the Spiritual Court 
for by the Deed the Legacy is extinct, and it is become a meer Debt at Common Law. Yely, 38. a 


23. Jf a Man accepts an Obligation foz the Arrearages of an 
Account befoze Audito2s aſſigned (d) in Pais, this ertinguiſheg 
: (4) . the Arrears, fo2 the Auditozs are not of Keco2d, fo? of this the 
lord. Law lies, and foz that the Obligation is higher. Contra, 11 H. 4. 


Record. 


Co. 44. b. 79. b. 13 H. 4. 1. adjudged, 
ſuppoſe it . 
— be ſo intended. Et vid. Dyer 21. Pl. 132. 5r. Pl. 14. 6 Co. 44. But vid, Poſt, Letter A. 1. 


(dd) Uid. 3. (dd) Jt an Jnfant makes a Contract foz his Diet and 
3 Keb. 798. Cloathing, and after enters into an Obligation, with a Penalty, 

to pap it, and after the Inkant avoids this Obligation, as he 
(e) Where map fo2 his Inkancp, (e) pet it ſeems the Contra ſhall not be 
a perſonal revived, Dubitatur, P. 32 El. B. R. 


Thing being N 
once ſuſpended ſhall be extinQ, vid. 1 Rol. Abr. 940. 


(Z) Acceptance of a Thing of equal 
Altitude. 


(a) For one 1. (a) DE Acceptance of an (b) Obligation fo2 a Dedt dur 
Deed cannot by another Obligation is no Bar of the firſk Obliga⸗ 


— tion, 11 H. 4. 79. b. 13 H. 4. 1. 


on another. Cro. El. 304, 727. But for this, vid. 1 Rol. Abr. 470. Pl. 1, 4. which vid. and the Notes 
there. (b) So if a Statute is accepted for it. 1 Rol. Abr. 470, Pl. 4. —Otherways if a Judgment 


is given or obtained upon the Obligation. 1 Part 724, Pl. 4. 


4 (A) Acceptance 


ht. At 


e Debt. | 


(A) Acceptance of a lower Thing. [ | 


1. JF a Man accepts an Obligation fo2 the Arrear "I | 
1 count befoze Auditozs aſſigned of (a) Recozd, Es (z) Ocher- 9 

extinguiſh the Arrears, becauſe thep are higher. 20 H. 6. 45. b. ways if aſ-. x] 

(It docs not appear whether the Auditozs were of Uecozd.) ſigned in | 
2. Ik the Leſſoz accepts an Obligation fo2 Kent due upon a #3, 1 

Leaſe koz Years, this does not extinguiſh the nent, becance the a, | 

Rent is higher, being real, fo2 of this the Law does not lie. P. Ante. | 

11 H. 4. 79. b. 13 H. 4. I. 20 H. 6. 45. b. Letter V. 2. 


. 


— 


(B) (a) In what Caſes a collateral Thing © wie is 


may be given in Satisfaction without , conc: 
a Deed. 3 


1. IF a Kent be reſerved by Deed upon a Leaſe fo2 Year 

no good Plea without a Deed, that by the 4 Abe 
Leifo2 he retained the Kent in Satisfaction of the Keparation of 
the Houſe, which he had done, whereas the Leſſoz ought to have 
done it. 14 H 4. 27. 
2. The ſame Law is ik the Rent was reſerved without Deed 
oz he hath acknowledged the Duty by the Pleading. 14 H. 4. 27. 
> ee 15 W . TIE e 

” my 0 18 19 not a goo jon Original 'ti . 

without Deed. 14 H. 4. 27. \ * Appriſe. 4 158 


(C) What ſhall be a goOd Bar in Debt. 09 For this 


2 Abr. 429. 
(a) Eviction. Letter Gand 
a the Notes 


1. 1F a Man ſells (b) Land to another koz a certain Sum of 7 8 16h 
Monep, in an Action of Debt koz the Monep it is no Plea fell; Goods, 

in Bar that the Land is evicted. H. 37 El. B. per Curiam. and before | 

2. Ik a Man poſſeſſed of a Ward ſells it to another foz a cer- the Day of { 
tain Sum, in Debt koz the Sum it is a good Bar that the Ward Payment they | | 
is evicted by a Stranger. II. 37 EL B. per Curiam. 3 

3. It Leſſce ko: Years, rendzing Kent, cauſes a Stranger to Vendee by 
enter upon him, and ouſt him, by which the Stranger deveſts one that has 
the Keverſion by Diſſeiſin, (bb) yet the Leſſo2 map have an Action 2 prior Title. 
of Debt koz the Kent arrear after, fo2 this lieg upon the Contract boy #2, * 
notwithſtanding the Diſſeiün. M. 3 Ja. B. R. between Carpenter 72 wud, 
and Collins, cited to be adjudged in B. 8 

4. It a Man leaſes fo2 Years, to commence at Mich. rendzing (c) Cro. El. | 
Kent, and the Leſſee enters befoze Mich. by which he is a Diſſei⸗ 69 S. C. | | 
lo,, and lo continues after Mich. and the Kent incurs, the Leſſoz 2 atze, ö 
may have Debt fo2 this Kent; and this Diſſeiſin wall not be any S. C. 2g. | 
Impediment fo2 the P2ivity of Contract which is between them. ed. N. Dyer 


M. 32 El. B. R. between (c) Alexander and Dier adjudged. 5 a. Mar- 
ine, . 
And vid. 


5. Te Lit. Rep. 17. 


F- 


T4 508 | 145 Debt. 22 


— 


(e) Dyer 4.b. F. (c) It Leſſee fo2 Years, rendzing Kent, makes a ent "0 
S. P. in Fee, pet this ſhall not be anp Bar of the Kent WE ent 


. Pe” : ; E, 

+  * the Pzivitpof Contrac continues notwithſtanding the Feoffn%.” 

. and the Eſtate is not determincd but at the Election of the Aeſſo:. 
(a) And 6. Ik Leſſee foz Years, rendzing Kent, (d) never enters into 


therefore in the Land, vet if the Leſſoz watves the Poſſeſſion, an Nction of 
a Declaration Debt foz the Rent lies upon the Contract, D. 24 H. 8. 4, z. 
in Debt for 28 H. 8. 14: 

Rent againſt 

ſach Leſſee, it need not be ſhewed that he entered, for the Contract is the Ground of the Adtiog 
4 Leon. 18. Hetl. 54. 1 Vent. 41. And the Occupation is not material, Otherways of a Leaſ: " 
Will. Dyer 14. a. Het]. 54. 1 Vent. 4 108, Where upon a Leaſe from Year to Year, quam viu par- 
tibus placuerit, no Entry or Continuance of the Poſſeſſion was thewed 2s 20 the ſecond Ver, and yer 
after Verdict it was intended he was in Poſſeſſion for all the Time, for which the Rent is found dye 
N > _ | Tikit 1 Mod. 3. 1 Sid, 423. Et vid, PI. Com. 423: b. Palm, Rep. 117. 2 Rol. Rep, 
131. Kelw, 65. b. | 


» . 


6 — 


Pleading. 


(a) 1 Suit (a) Declaration. 
was entered 


Fg 1. I FE in (b) Debt for (c) Rent che Plaintiff declares, upon a Leaſe 


for Years, rendring 31 s. yearly at (d) Lady-day and Michael 
int de⸗ By "Y } CACUNAS 
* by equal Portions, and demands 15 s. 6 d. for Rent behind for one 


Def. reddat· Year (e) ending at Lady- day laſt, the Declaration is naught ; for the 


eisol. ds Demand of the 15 s. 6d. being for the Arrears of the Rent of the whole 
annuali red- 


es. com of Year, it ought to have been ſhewed how he was ſatisfied (f) the Reſ- 
debet, & in- due, Trin. 4 Car. between Bayly and Offord, Cro. Car. 137. adjudged; and 
zuſt6 detinet, for this Cauſe, after a Demurrer to the Defendant's Plea, the Writ was 

and ſhewed abated. | 

the Gz2ant of 

1 the Gent foz Bears, payable at ſeveral ms of Land, with a Clauſe of Diſtreſs, and con- 
cluded that the Defendant ſubſtraxir at the ſeveral Days annualem redditum pred', and upon nil debet 
leaded, the Plainfiff took a Venire in Placito debiti, and had a Uerdict, yet between Lucas and 
ard, Yelv. 208. adjudged, quod nil cap' per-billam, foz the Declaration is repugnant to the En⸗ 
fry of the Plaint, foz a Man cannot declare in Debt, quod ſubſtraxit annualem redditum; and the 
Moꝛd ſubſtraxit ews that he does not demand the Rent as a Debt, but as an Innuity; and the 
Judgments are different, fo2 in an Annuity he ſhall have Judgment to recover the Arrears pen⸗ 
ding the Writ, but not ſo in Debt. 1 Bulſ. 151. adjudged, (b) In Jvowzy cannot be foz Part 
of a Kent due at a Day, without ſhewing how the Kelidue was diſcharged, Cro. Car. 104. Hut. 96. 
le) In an Action of Debt foz Part of a Debt upon Contract oz Obligation, the Plaintiff muſt 
acknowledge Satisfaction of the Kefidue, foz there muſt be no Uarjance from the Specialty, &c. 
Cro. Jac. 499. Cro. Car. 436. Al. 57. 2 Vent. 129. —But in Debt upon Two Bonds, the Pla'n- 
tiff in his Declaration may acknowledge the Payment of 10 1. in Part, without ſhewing upon 
which Bond it was paid, foz if is immaterial, and can be no Pzejudice to the Defendant, Meletine 
and Hall, 3 Bulſ. 244. adjudged. 2 Rol. — 423. adjudged and affirmed upon a Writ of Erroꝛ; 
and perhaps the Poney was paid generally, without Application to either Bond. — In Debt 
upon 2 E. 6. foz not letting out Tythes, the Plaintiff may demand leſs than what appears his 
Due upon the ſeveral Ualuations, becauſe the Action is not bzought foz a certain Sum, but only 
foz what ſhall be given by the Jury. Cro. Jac. 499. 1 Rol. Rep. 54 — $0 in Covenant. 2 Lev. 77- 
adjudged upon a general Demurrer; but upon a ſpecial Demurrer Hale inclined it would be other- 
_— —4 Wan obtains Judgment in an Hundzed Court foz 58 s. and 4d. he cannot bing 
Debt foz the 58 s, only, without ſhewing how the 4 d. is diſcharged, 3 Mod. 41. (d) The Plain 
tiff declared upon a Leaſe, paying 1 Sept. yearly 741. by equal Poztiongs and demands 100 l. £02 
an Year and half, without ſhewing how the Refidue was diſcharged, ſo after a UJerdict upon Nil 
debet, and Judgment foz the Plaintiff, 2 Lev. 4. a Dzit of Erroz being bzought, the Court in- 
clined to revecle the Judgment; but there being none there foz the Defendant, adjornatur ; and 
in this Caſe it was ſaid, the Moꝛds, by equal Portions, were vain and idle, (e) It ought to 
be ſhewed at which of the Keaſts due; but where an Action was bzought oz Two Pears Kent, 
without ſhewing at which Feaſt it was due, it appearing that Two Fears of the Leaſe only were 
expired. 3 Mod. 70. adjudged, that was helped by the Yerdict, but that it had not been good up⸗ 
on Demurrer. (f) But it need not be ſhewed how the Arrears of fozmer Bears were ſatisfied. 
Noy 45: — Do where a Quarter's Kent is demanded, it need not be thewed that the Gent of f02- 
mer Quarters are paid, 2 Ven. 129. foz every Muarter's Rent is a ſeveral Debt, and a diſfinc 
Action lies foz it. | k 
4 " : 2. It 


— ———— — — 0 * 
Debt. 15 
eee e eee e ee 4 5 a 
2. If in (g) Debt for the Arrears of an Annuity, the Plaintiff declares. 

That A. was poſſeſſed of a Term for Years, and thereout granted an An- l we 
nuity to B. for Life, to commence after the Death of A. and that A. died, Exception 
and the Defendant (h) had his Eſtate, c. and that B. died, c. this faken to a 
Declaration is good, (i) without - ry - the mean Aſſignments, and Peclacatian 
how the Defendant came to the Eſtate, for the Plaintiff is a Stranger 1 
thereto. Mich. 18 Gar. 2. between Coates and Wade, 1 Sid. 297. adjudged (h) Foz the 
after a Verdict for the Plaintiff: And by Windham Juſtice it would have Pleading a 


been good upon Demurrer, ad quod non fuit reſponſum. o= uy 
127, and the Title Que Eſtate, under the Subdiviſion Certainty, in the general Title Pleading. 


(i) Raym. 389. 


Cree ——eictn—en— * 
The Plea, 


I | box Debt upon a ContraR, the Defendant cannot plead the Con- 
tract was for a leſs Sum, or otherways than the Plaintiff has de- 
clared, and traverſe the Contract in · the Declaration laid, but may 
(a) wage his Law. (b) Paſch. 5 Eliz. Moor 49. Pl. 148. adjudged. (a) D2 plead 
| X i] debet. 
Kelw, 39. Cro: El. 880. Palm. 223. the Contract being but the Conveyance to the Action, is not 
„Co. Lit. 295. a. But where the Anducement to the Action is traverſable oz not, vid. 
Title Matter of lnlucoment, under the iviſion Traverſe, under the general Title Pleading. 


tr 
fy Dal. 49. S. C. 


* oh * FY lth. — n 


— . — 


2 il bet. a Debt 
. 8 
1. (e) IN Debt upon the 2 EA. 6. for not ſetting forth Tythes , Special 
I (@) Not guilty or (e) Nil debet are good Ifſues. 2 bf. 651. * 5 
. good Plea: 


Dtherwaps in Debt founded a Matter in Pais only, as upon a P 
Deed that is not requiſite to walntaln the Iction, as foz Rent 


2 Inf. 651. Moor. 914. Pl. 1293. (e) Hob. 218. S. P. adjudged, 


2. In Debt for the Arrears of an (f) Annuity granted for Life, Nil (f) But in 
debet is no good Plea, for the Action is meerly founded upon the Deed, Debt upon 
for without it no Action can be maintained: And though by the Death _ _ 
of the Grantee the Nature of the Action is changed, the Annuity being Nil — aj 
determined, yet this proves not but that the Action is founded upon the is a good 


Deed. Kel. 147. b. 


hath other Rem 
2 there being no 
ture, viz. by Acquittance, &c. Hardr. 333. per Hale Chief Baron, as ſeems by the Book, 


3. But in Debt for the Arrears of a Rent-Charge, by Will deviſed to 
the Plaintiff's Wife for Life, againſt the Adminiſtrator of the Occupier 
of the Land, Nil detinet is a good Plea, for a Will is no Deed, nor 
wants any Delivery. Mich. 15 Car. 2. Wilſon's Caſe, Hard. 332. adjudg- 
ed; and ſaid, the Action was not ſo much grounded upon the Will it 

If, as upon the Statute by which Men are enabled by Will to diſpoſe 
of their Lands and Rents iſſuing out thereof. | 4.1 


L1111l 


Detinue. 


A— 4 


ription, 02 upon a 
reſerved upon a Leaſe bp Deed, 
Hardr. 332. by the Counſel, arguendo, and ſeveral of the old Books citee to pzove the Difference. 
(b) Where the Teſtatoz could not plead Nil debet, his Executoz ſhall not plead Non detiner- 
2 Mod. 266, (e) Cro, El. 621. S. P. adjudged. 766. S. P. adjudged. (d) Where the Action is 
founded upon a penal Statute, Not guilty is a good Plea. Cro. El. 257. Goulſ. 39. Noy 56. 


Plea, becauſe 

to leby it, viz. by Difkreſs. Dtherwaps upon the Gzant of bur 1 — 
ls . | nt of a bare Annu 

emedy by Diſtreſs, the Gzant muſk be m_— yy Matter of as high a 115 

e , 


— — 
—— — — — 
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| 
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PF(Qop7 gM O ——_ | „ 

Fol. 606. | (a) (b) [) 

(a) F. N. B. | | Ertl Nu. 

138. TOTS | 
r l — 

tinue the | | 

ca was i (A) For what Things it lies. 
Bitte Ceo. Bl 
867. adjudg- 


I. Etinue lies foꝛ Money in a Bag, 7 H. 4. 13. b. 
ed good; 2. Detinue lies foz a Bag ſealed, and 100 J. in ea. 
and faid, that dem baga contenta. 18 H. 6. 20. b. | 

it was the 3. So Detinue lies fo2 a Bag, and 100 l. in eadem 


uſual Courſe baga contenta, without ſaping the Bag was ſealed, fo2 the P29, 


Cs ey percy is altered. 18 H. 6. 20. b. 


torney or Eſ- 4. So Detinue lies fox Monep (c) not in a Dag, though in 
ſoins upon this Action the individual Thing is to be recovered, and the Mo⸗ 
this Wrir in nen map be known. Contra, (d) M. 3 Ja. B. R. Paſch. 1 Ja. B. be; 
ache tween Wood and Ballet; & Trin 2 Ja. it lies it the Monep wag in 
proves it all the View of another, and the'Defendant took it. | 


(c) It lies not for Money out of a Bag or Cheſt, nor for Corn out of a Sack, &c. for it cannot be 


known. Co- Lit. 286. b. Banks and Whetſtone, Cro. El. 457. adjudged upon Demurrer. Moor 39, 
Pl. 510. adjudged upon a Writ of Error upon a Judgment in an inferior Court, and the Judgment * 
verſed for this Cauſe. N. Dyer 22. Et vid. Mar gine there. Et vid. 2 Bulſ. 308. 1 Rol. Rep. 59 
60, 128, Lit. Rep. 342. (d) Noy 12. ſeems to be S. C. f 


5. Ik a Man lends a Sum of Monep to another t | 
not (02 it, _- Debt. D H. 6. 20. - 4 per, -Vetinne lies 
6. Detinue lies of a Piece of Gold of the Pzice of 22 5 thou 
" it does not lie of 22 s. in Money, fo: here he demands the — 
cular Piece. P. 16 Ja. B. R. between Maſon and Malgrove, this 
being moved in Arreſt ok Judgmeut. 
ce) If the 7. Detinue lies of (e) Charters concerning Land. 1) E. 3. 45. b. 


Certai | 
— 10 known, or if they be in a Bag ſcaled, or Cheſt lock d, though the Certainty of them is not 


known. Co. Lit. 486. b. | 


8. Detinue lies not for an Houſe, and therefore where the Plaintiff 
had declared de ano domo, vocat a Bee-houſe, Mich. 2 Fac. between 
Coupledike and Coupledike, Cre. Fac, 39. upon a Writ of Error, the Judg- 
ment for this Fault was reverſed. | 


G9 Tei (B) (a) The Giſt of the Action. 
againit a ; | - | 
Man that | | 
1 ts 1. A Man map have a l Det ; 
Aces * 5 A finds bis Whg. 7 H. 6. * e e ee 


Delivery or 1 8 
Finding. Co. Lit. 286. 1 Rol. Rep. 128. —80 if A. bargains and ſells Goods to B. upon Condition 


. 


to be void if A. pays B. a certain Sum of Money at a Day; if A. pays the Money, he may have De- 


tinue againſt B. for the Goods, though they came not to the Hands of B. by Bailment, but by Bargain 
and Sale. Cro. El. 867. 1 Part 684. Pl. 2, Vid, the Notes there. 


2. Jf A. by his Deed acknowledges himſelf to have ſold to B. 

10 Coꝛds vo Yop-poles fo2 145. per Coꝛd, which he is to deliver to 
B. at his Garden, when B. ſhall ſend his Servant to cozd them. 
Quzre if B. map have an Aion of Debt in the Detinet to render 
10 Coꝛds of Yop-poles upon this Deed, oz. ſhall be put to an 
Action of Covenant. Hill. xx Car. B. R. between Couchman and 
Horden, per Curiam, dubitatur. a | 


2 $7 CE (C) Who 


——— — ——__—————_— 


— Detinue. 


(C) Who ſhall have it. 


91 


1. IF a Man delivers Goods to L. to deliver to C. (a) C. map () V.. 443 


have Detinue, fo2 the Pꝛopertp is in him. 9 H. 6. 58. b. 60. 1 Bulſ. 69. 


E. (b) 3. 17. adjudged, ) This 
5 I a Man delivers Goods to B. and after grants them to D. — 1 1 
he ſhall not have Detinue after the Gzant, 9 H. 6. 64. b. in the Origi- 


3. But the Gzantee ſhall have Detinue. 9 H. 6. 64. b. nal, being 


. Jf mp Bailee delivers them over to another, J may have 
* againſt the ſecond Bailee. 11 H. 4. 46. b » I map h 


F. So if he delivers them over to him that has Right thereto, 
pet he is chargeable to me. 9 H. 6. 58. 
6. Ik the Bailee delivers the Thing to another to re⸗deliver, 
he map have Detinue againſt him. 12 H. 4. 18. b. | 
7. It my Bailee delivers it again to me, he is not chargeable 
to others who have a Right to the Thing. 7H. 6. 22. 
8. Ak J deliver a Deed to A. to which B. hath Right, and A. 
dies, and his Executoz takes the Deed, he is not chargeable in 
Detinue (c) to me, but onlp to B. that hath the Night, becauſe AL 
he comes to it by the Law. 9 H. 6. 58. Fol. 607. 
2. Jf J deliver a Deed to A. to re-deliver, and he loſes it, > 
and B. finds it and delivecs it to C. who has Kight thereto, he e 
is not chargeable afterwards to me in Detinue, becauſe he is ia he Origi- 
not pzivp to mp Deliverp. 9 H. 6. 58. nal, for there 
But ik J find a Thing, and another recovers it from me, pet 'cis al A. 
any other that hath the fitght map have Detſnue againſt me alſo; 


LL 


7 Hen. 6. 22. | 


(D) Againſt whom. 


1 17 the Bailee of a Thiug dies, Detinue lies again his Exe⸗ 
cutozs if thep take it. 43 E. 3. 29. 11 H. 4. 45. b. 

2. So if he dies inteſtate, and a Stranger takes it, Detinue 
ow, Wi} with 02 any other to whom it comes. 43 E. 3. 29. 
11 H. 4. 46. b. ; OE 
So it ſeems- during the Life of the Bailee, Detinue lies 
againſt any other to whom it comes. 43 Ed. 3. 29. contra. 

But if the Bailee of a Thing by Indenture burns it, and 
dies, his Executoz ſhall not be charged in a Detinue, becauſe he 
ſhall nor be charged without a Poſſeſſion in him, fo2 the Acton 
dies with the Perſon. 11 H. 4. 46. b. ; 

| 7 Ik a Bailee by Jindenture delivers the Goods to B. and B. 
delivers them back to the Bailee, to re⸗deliver when he is re- 
queſted, and after recovers in Detinue againſt the Bailee, pet the 
firſt Bailo2 map alſo charge him in Detinue, fo2 by his own Ac 
he hath charged himſelf to both. 3 H. 6. 44. b. | 


* 


— Fa. th. 


ACE ES 


(E) How the (a) Judgment ſhall be. (9) a, 


r, 


1. TA Detinue of Charters, if the Iſſue be upon the Detinue, '** * 2 = 


and it is found that the Defendant hath burnt the Charters, 

the Judgment ſhall not be to recover the Charters, fo2 it appears 

2a he cannot have them, but he ſhall recover the Value of the 
and in Damages, Contra, 17 Edw, 3. 45. b. adjudged. 


Deviſe. 
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Deviſe. 


1 


Nane (A) (a) Teſtament. 
for this. vid. (za) What (b) (e) Perſons may make it. 


Went. Off. of 


Biſhop map make. a Teſtament. 2 H. 4. 2. b. 


2. 30 an Archdeacon map. 2 H. 4. 2. b. 
3. Ss a Parſon map. (d) 19 H. 6. 44. b. 
4. So a Mean map, Con. (e) 19 H. 6. 44. b. 


8 where the Eſtate bequeathed exceeds the Value of 30 1. that is not 
itneſſes that were preſent at the making thereof, nor unleſs the Teſti. 
tor bid the Perſons preſent, or ſome of them, bear Witneſs that ſuch was his Will, or to that Effed; 
nor unleſs made in the laſt Sickneſs of the Deceaſed, and in his Dwelling-houſe, or where he had been 
te ſident 10 Days or more before the making the Will, except where ſurpriſed and taken ſick from 
home, and died before his Return. And by the ſame AR, after Six Months paſſed after ſpeaking the 
retended teſtementaty Words, no Teſtimony ſhall be received to prove any nuncupative Will, un. 
the Teſtimony or Subſtance thereof was committed to Writing within Six Days after the making 
the ſaid Will. —And by the ſame Ad, no Probat of any nuncupstive Will ſhall paſs the Seal of 
any Court till 14 Days after the Teflator's Death, nor ſhall be proved till Proceſs have iſſued to call 
in the Widow or next of Kin to conteſt it, if they will; provided Soldiers in actual Service, and 
Mariners at Ses, may 1 of their perſonal Eſtate as they might before the Ac. (aa) A Deviſe of 
any Manors, Lands, &c. by a Feme Covert, Infant, Ideot, or Non compos, is not good, 34 & 35 H. 8. 
c. 5. par. 14. declared ſo in expreſs Words. (6b Such only as have a ſound and diſpoſing Memory; 
And it is not ſufficient that they be able to anſwer to familiar and uſual Queſtions. 6 Co. 23. a. Cro. 
Jac. 497. (c) It ought to be made by the Teſtator's Directions, ind not from Queſtions asked him. 
Cro. Jac. 497. (d) Fitz. Teſtament 1. S. C. (e) Fitz. Teſtament 1. S. C. % 


5- But an Abbot o: Pꝛioz cannot make a Teſtament. 2 H. 4. 2. b. 

3 13 rA of an Yolpital cannot make a Teſtament. 
19 H. 6. 44. | 

—_— 1 A Warden of an Houſe that has a Covent and Common 
"res s, Seal cannot make a Teſtament. 19 H. 6. 44. b. adjudged. (It 


K* 5. ſeems to be intended of the Goods of the Houſ ) 


Cf) Fitz. Te- 7; 


Peri 


340. 2 
92. 1 Ro . 


Abr. 912. N..3; 4, $- 1 Mod, 211, 212. | | 
5 5 5 .. So 


Deviſe. 

10. (m) So a Feme Covert cannot deviſe Things in Action m) Finche's 
which ſhe hath, without the Aſſent o: Agreement of the husband. A . 3 
Mich, 8 Jac. B. Graunt's Cale, per Curiam. Mo t 339. 

11. Rol. Parliamenti, 18 Ed. 3. Numero 12, the Commons p:ay'd, EY 459. per 
that where a Conſtitution was made by the Pꝛelates to take : And, g2, 
Tpthes of all manner of Wood, which was a Thing never uſed, arguendo. 
aud that Niefs and Femes might make Teſtament, which is | 
againſt Keaſon, that he would pleaſe, by Himſelf aud by hig good 
Couneil, to ozdain Aemedy, and that his People might remain 
in the lame Eſtate, as they had uſed to be in rhe Time of all hig 
Pꝛogenitozs, &c. _ 

"Anſwer: The King will, That what is Law and Reaſon ſhould be 
done. 

12. An Infant of the Age of 18 (n) may make a Teſtament, a 


nd 
conſtitute (o) Executors for his Goods and Chattels. Co. Lit. 89. b. 14. 


inted no Time, but it depends wholly on the Spiritual Law. 2 Mod. 315. per 9 —4 "Ind 
if wa 


$ ſaid, that they ſometimes allowed Mills made by Perſons of 14 Pears of Age: - 
eber it being a Matter within their Yurigdiction, the Courts of Cas Law will 2 
meddle, > Mod. 315. 2 Jon. ato· (o) But who map make Executozs, vid. i Rol. Abr. 912. N. O. 


3 _ _—_——CWY... __—_— —_— 
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(B) Deviſe at the Common Law. 
What Eſtate might be deviſed at the Common Law. 


1. (4) A Noe ſtate in Fee could not be deviſed by the Common () 6 C0. 16 b. 
WA A Lam, becauſe it was p2eſumed that he would do that a the e 
in Extremis that he would not do in his kalth, that it pꝛocecded Common 
from the Diſtemper of his Wind by the Anguiſh of his Diſeaſe, — 
02 by (b) ſiniſter Vertwaſion, to which he is now moze ſubjea ments * 
than he was in his Health. | deviſible by 
nd Teſtament, nor ought” to be transferred from one to another, but by folemn 1 1 Ich 
Marter of Record, or pode to Writin J Co. Lit. 111. b. (b) If a Man makes a Will in his Sick- 
neſs, by the Over-importunity of his Wife, to the end he may be T this ſhall be ſaid to be a Will 


— —ę—ö 


made by Conſtraint, and not be a good Will. Styl. 427. per Chief Juſtice. 
F 2. With this agrees the Law of Scotland, Skeen Regiam Maje- 
atem | 


44.7, 8. | | 
He that was poſſeſſed of an Eſtate fo2 Years might have de- 
viled it at the Common Law. 50 Aff. 1. admitted. 


. 


— 
— "yo — hs" 4 . : * 
— — —— —ä——é— 


(C) What Thing might have been W 
deviſed. ca 


1. - BN Eſtate fo? Pears might have been deviſed at Common 
aw. fo Aſſ. i. admitted by him that was poſſe ſſed 


2. N Guardian bp Knight's Service might e deviſed the 
— | rd of the Body and Land. (a) 26 E. z. 65, admitted of a Guaz- () Firz. 
in Sotage, where it is held that it is grautable over. ny; 159. 


Mmmmm (D) Where 


” 
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@© 5. (D) (a) Where it ſhall be void for the 
(b) The De- (b) Uncertainty. 


viſe muſt be 


token . | F a Man deviſes ta (c) 20 of the poozeſt of his Kiud2ed, thig 
log ro cb. I is void to: the Uncercainty which the Court wall adjngge 
Deviſor, but the Poozcſt, Webb's Cale adjudged. Cited, Mich. 5 Jac. B. R. 


ſuch latent per Brock. 
muſt be ſo 


expreſſed in the Will written, that it may be certain to the Court, and not againſt Law. Hob. 32, 
(e] Moor 753. Pl. 1040. a like Deviſe to 20 of his pooreſt Kindred, being his Brothers and Siſters 
Children, but no Exception taken as to the r but Judgment given againſt them ſor ano- 
ther Reaſon. —A Man deviſes to another ſo much o his Lands as are of che yearly Value of 201. 
Lit. Rep. 218. N. Dyer 280. Margine, | | 


2. If a Man hath Iſſue Two Sons and Two Daughters, and deviſes 

his Lands to his Wife for Life, and that after her Death the ſame ſhall 

(a) A Pan remain to his Iſſue, this is a void Devile as to the Remainder, for (d) ha- 
deviſes to ving ſeveral Children, tis uncertain what Iſſue is intended. Trin. 41 Eli. 


his Nephew between (e) Taylor and his Wiſe and Sajer, Ce. Ei. 742. adjudged. 


M4 - * 
and in caſe he ſhall have Jue Male, to ſuch J\ue Male and his Peirs foz ever, the firſt Son 
that he ſhall have bozn ſhall take this Remainder, and if Twins, he that comes ſirſt into the Woꝛld. 
3 Levin. 433- per Curiam. e) Raym. 83. S. C. cited, and denied to be Law. Et vid. 6 Co. 17. 
and in the Diviſion Eſtate Tail by Deviſe, under Title Eſtate. 


3. A Man had Iſſue 8 Daughters by 3 ſeveral Veriters, and one Son, 
and deviſed Lands to his youngeſt Daughter, the Remainder to his Son 
in Tail, the Remainder to his two Daughters by the middle Venter for 
Life, the Remainder proximo de Sanguine of the Deviſor, and died, and 
after the eldeſt Daughter had Iſſue, and died, and after the Son, and 
all the other Daughters, except the two Daughters by the middle Ven- 
ter, to whom it was given for Life, died without Iſſue ; and whether 

| the Iſſue of the eldeſt only, or of all, ſhould have the Eſtate, Aich. 
(f) 2 Rol. 20 Fac, between (f) Periman and Price, Palm. 303, 394. dubitatur : But 
Rep. 255. at length the Court delivered their Opinion for the Iſſue of the eldeſt, 
S. C. Log though by reaſon of an Imperfection in the Verdict no Judgment 
—— could be entered: But they differed in their Reaſons, for Houghton and 
Chamberlain (aid, that by the Word preximo the Intention of the Deviſor 
appeared that one only ſhould take; and ſaid there was a Difference 
| where the Words are in the Singular and where in the Plural Number, 
(g) Hob. 38. where proximo, and where (g) propinquioribus; But by Dod, there is no 
Difference between nearer and neareſt; and by Dod, an expreſs Eſtate 
for Life being given to the two Siſters by the middle Venter, they or 
ch) Colling- their Iſſue can take no Eftate by Implication, to which Chamberiain 
wood and agreed, but Haughton ſaid the Iſſue ſhould not be excluded. 
Pays S. P. 4. A Man deviſed his Lands in theſe Words: I give and bequeath 
<4 - I one Half of my Land to my Wife, and after her Death 1 give all my 
A. 1 Sid. Lands to the Heirs Mal&s of my Sons, or next of Kin: And whether 
194. ads the Deviſe was not void for the Uncertainty, Trin. 1649. Styl. 240. 44 
judged; but þ;tatur & adjornatur. 


ſaid, ik it 5. ch) If A. B. and C. being Aliens and Brothers, 4. has Iſſue a Son, 
on and B. and C. are naturalized, and B. purchaſes Lands, and deviſes them 
the Son to the Heir of his Brother A. and his Heirs, and B. dies, living A. and 
"was the re: his Son; the Deviſe is void for the Uncertainty, who is intended there- 
puted Heir by, for 4. being an Alien, can have no Heir, or however, being living, 
8 can have none during his Life. Trin. 1656. between Foſter and Ram, 
nough. x Ie. 2 Sid. 23, 51. adjudged per totam curiam; but by Ghn Chief Juſtice, it i: 
vin. 59. ad⸗ had been found that the Son of 4. was the reputed Heir of A. though 
ſudged, A. was an Alien, yet his Son might have taken by this Deviſe. 77 


* 
th. 


Deviſe. 7 TIF 


6. If a Man deviſes all his Lands to one of his Couſin Nich. Ambherſt's 
Daughters that ſhall marry a Norton within 15 Years, and dies, and 
Nich. Amberſt having Three Daughters, one of them marries a Norton 
within the 15 Years; this is a good Deviſe to her. notwithſtanding the 
Uncertainty, and the Law ſupplies the Words who ſhall f- marry, &. 
Mich. 15 Car. 2. between Bate and Amberſt, Raym. 82. adjudged. 

7, If a Man deviſes Lands to A. and his Heirs during the Life of B. 
in Truſt for B. and after the Deceaſe of B to the Heirs Males of the 
Body of B. now living, B. having one Son then living; by this Deviſe 
a Remainder is immediately veſted in the Son, for the Words Heirs 
Males (i) (k) now living being in a Will, are a full Deſcription of the (i) Jef a 
con, who then was the Heir apparent of B. and known by the Deviſor Wan deviſes 
(who was his Unkle and Godfather) to be ſo. Aich. 29 Car. 2. between te his right 


James and Richardſon, 2 Fon. 99. adjudged: But upon a Writ of Ex. Beirg Bales 
ai che Exchequer- Chamber this Judgment was reverſed. _—_— 


| ir being a 
Female , it is void, Counden and Clerk, Hob. 29. adjudged. Moor 860. Pl. 1 — x in 
Hob. 33. tis agreed, that a Deviſe to the Stock, Family oz Ponte, as in Dyer, . is good, and 
ſhould be intended of the Meir and Pzincipal of the Youſe. (k) But where Man deviled to his 
geſt Son in Tail, the Kemainder to the Heirs of the Body of his eldeſt, the Remainder to 
his Daughters, and the youngeſk died without Jue living the eldeft. 2 Leon. 70. it was adjudged 
the Deviſe to the Yeirs of the Body of the eldeſt was void. Et vid. Raym. 163. 1 Keb. 557,752. 
$00. 2 Keb 111, 145, 296, &c. 2 Nod. 291. 3 Jon. 112. (1) Raym. 330, 331, &c. S. C. reverſed in 
the Exchequer-Chamber ; but by the marginal Notes at the latter End of this Bepozt the Judgment 
was reverſed, becauſe the Eſtate given to A. and his Heirs; in Trulk foz B. was executed by the 
Statute, and ſo B. was Tenant in Tail, and had Power by Fine to dock it, &c. 3 Levin. 232. 
adjudged, and that now living ſhould refer to the Heirs of the Body of B. and not to B. tho“ B. was 
the next Antecedent, foz otherways it would be Tautology, the mT having befoze taken Nos 
tice that B. was living; but this Judgment was after reverſed in Cam' Scac', but afterwards upon 
1 Wzit of Erroz in the Fouſe of Lozds, the Judgment in the Exchequet- Chamber was rebertzb, 
and the firſt Judgment affirmed. 


— — 


— — AS T 8 ht. 


(E) Deviſe the Cuſtom. 
Of what Thing, 


1, (a) T7 a Hient be granted out of Land deviſable by Cuſtom, ( Lie. Seck. 
the Kent map be deviſed within the Cuſtom, foz this is OE: 

of the ſame Nature with the Land. (b) 22 Aff. 58. adjudged. ! Mod. 91. 

Perkins S. 135. Contra, D. 26 H. 8. 1. Quære, D. 3. 4 Ma. 140, 38. aid, that the 


i a Authorities 
claſh in this Point. Co. Lit. 111. Styl. 40h. (b) Fitz. Mortdanceſter 26. S. C. Br. Cuſtoms 34. 
$. C. Br. Rents 13. S. C. 


ä + — 2 a i . 


(F) (a) Deviſe by Cuſtom, what Eſtates. (ﬆ) Lt, Sea. 


I, 28 in Tail to him, and the Heirs of his Body, with 

the Keverſton expectant in Fee cannot deviſe the Land in (b) Br. De- 
Fee to another, though he dies without J(ſue, (b) 31 AM 3. ad⸗ viſe 18. S. C. 
judged. (c) Quære rationem. Fitz. Deviſe 


| 19. . 0 
(c) Whether ſuch Reverſion could be deviſed by Parol within the Cuſtom, Styl. 409, 410. dubitatur, 


becauſe at Common Law it was only a Poſlibility, and not grantable or deviſable; and it was ſaid the 
Stature of Weſtminſter 2. helped not the Cuſtom. 


* 2. Je 


3 GEE — — — — — 


2. Ik an Eſtate be given to Baron and Feme, and the heirg of 
their Two Bodies, the Ktmainder ro the Right Yeirg of the 
Baron, the Baron may deviſe this Kiemainder to the Feme 
(4) Fitz. AG (d) 27 Aff. 60. Curia. | n 
ſiſe 259. S. C. | | 
Br. Deviſe 42. 
S. C. 


1 


rr 


— . 
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. 


(G) What Perſon may deviſe. 


| I. Feme (a) Covert cannot deviſe to her Husband. Con. 
Ny ul | A (b) 3 Aff. 3. admitted; But Brook Deviſe 18. makes a Quæte 
for a Feme thereof. 
Covert to de- | 
viſcs vid. the Subdiviſion, What thall be a good Custom, under Title Cuſtom. (b) This is mic. 
tinted here as in the Original, and I ſuppoſe ſhould be 31 Afl. 3. which vid. Br. Deviſe 18, Fitz. 
ie 35. + | ; | 


2. A Feme Covert cannot deviſe any thing that belongs to her 
Dngband without the Aſſent of her Yugbaud. 
; * With this agrees the Zaw of Scotland. Skene Regiam Ma- 
jeſtatem 33. 7. l 98 

4. It a Feme Covert males a Will, and deviſes Goods to 
another, and the Baron after her Death delivers the Goods ac- 
ce) Ti a £02dingly to the Deviſee, (c) this ſhall bind him. (d) 26 Ed. z. 51. 

Gift by him. admitted by the Aſſue. | 
1 Mod. 211. ©. (e) If one being under the Age of 21 Years makes his Will, and 
I ier. 5e. thereby deviſes his Lands, and after attains the Age of 21 Years, and 
viſe 28. S. C. dies without making any new Publication thereof, this Deviſe is void. 
(e) 1 And, Mich. 15 Car, between (f) Herbert and Torball, 1 Sid. 162. agreed per C- 


182.S.P. riam, upon a Trial at Bar. 
arguendo. | 


Tus = this, . | _ 
vid. Dyer | | FF] | | 

143. b. SD . | 

955 C. but (H) D eviſe at Common Law. 
P. 3 

not. 18855 To what Perſons. 


1 
(a) So if de- 1. Tf a Man [a) deviſes to the Pꝛieſts of a Chantrp, oz of a 
Dan, College in the Church of A. and dies, and at this Time 
dach Corpo- there is not anp Chantrp 02 College, this Devile is void, and 
ration be Wall nat have anp Effeg, though a Chantrp oz College be after 
made before made there, (b) 9 H. 6. 24. b. | 


— K GW 2 — 2 
_— —_— —_— _— —_” _— 


— 


the Remain- 


der fall. Hob. 33. —Secus where the Corporarion is begun, though no Head thoſe. Hob. 33 


10 Co. 31. b. — But a Devife in enti co A Cor ration havin no Head is id. Dal. * Leon: 
17 EEE. po S void. Dal. 31. 4 


by S 


* 
* 
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Deviſe. 
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2. () A Man might have (d) deviſed to an Inkant in Ventre ; 
ſa mere, though the Deviſoz died bekoze the Inkant was bozn, ko; (c) 1 Sid. 

he was in Eſſe in ſome “ reſpect, and the Freehold ſhall be in the n 
heit in the mean time. Dubitatur, 11 H. 6. 13. 7 2 


g ' 153.S.P. 
per Windham; who ſaid, that Dyer 303. Pl. 50. to the contrary had been denied to be Law : And 


he ſaid, that the Roll of the ſaid Judgment had been ſearched, and that it did not warrant the Res 
port; and it was ſaid per Curiam co be very clear, that a Deviſe to an Infant when he ſhall be born; 
or to a Daughter when ſhe ſhall marry, is good, and that the Land ſhall diſcend to the Heir in the 
mean Time. So 1 Levin. 135. faid, the Opinion of Yale and Yide Chief Juſtice was upon View of 
the Roll. 2 Mod. 9. it was ſaid by Finch Lord Keeper, That at Common Law, without all Que- 
tion, a Deviſe to an Infant in bentre fa mere, of Lands devifable by Cuſtom, was good; but the 
Doubt ariſes upon the Statute, which enacts, That it ſhall be lawful for a Man by Will in Writing 
to deviſe to any Perſon or Perſons, &c. and faid, That in Two Caſes in the Common-⸗Pleas, one 
in the Time of the Lord Chief Juſtice Yale, and the other in the Time of the Lord Chief Juſtice 
B:idgman, it was reſolved, Thar if there were ſufficient Words to deſcribe the Infant in ventre fa 
mere, ſuch Deviſe to him might be good; but that in the Ring's-Bench the Judges have ſince been 
divided upon this Point; 2nd that it was doubted how the Law ſtood, the Caſe of Snow and 
Cutler, 1 Levin. 135. Raym. 163, 164. Et vid. 1 Keb. 851. But for this, vid. Dyer 303. Pl. 50. 
Moor 177. PI. 312. 220. Pl. 358. 2 Bulf. 273. 1 Rol. Rep, 110, 137. 2 Rol. Rep. 335. Raym. 83. 
Cart. 5, 87. 2 Mod. 292. — And as to the Diverſity between a Deviſe of an Eſtate in Poſſeſſion and 
Remainder. vid. Moor 637. Pl. 877. 2 Bulſ. 275. 1 Rol. Rep. 274. (d) But a Man cannot ſurren- 
der a Copyhold to the Uſe of an Infant in ventre ſa mere, Simpſon and Southern, 1 Rol. Rep. 199, 
137, 254+ 2 Bulſ. 272. g 


3. The husband may deviſe to his Wife, though then are but 
one Perſon in Law, fo2 this does not take Effec till after hig 
Death. Brook Title Devile 18. 


(I) To whom in reſpect of the Eſtate. 


I. A Deviſe in Tail to the Heir, the Nemainder over to another, (a) Br. De- 
is good. (a) 3 H.6. 46. viſe 4.S.C; 


—_—— — _—_— 


— 
— 


(K) What ſhall be a good Deviſe 
againſt Law and Reaſon. 


I, BDevile againſt (a) Law and Keaſon is void. xx II. 6. («) 1 Bull. 64. 
. 

2, "If . Man deviſes to one fo2 Life, the Remainder to another, 
and the Deirs male of his Body, and if he dies without Iſſue 
Male, that when any of his Yeirs Females ſhall have Iſſue 
(b) Male, he ſhall have the Land; if he in Kemainder dies with- (b) This is 
out Iſſue Male, upon which the Jſſue Female enters, though ſhe miſpriored | 
hath Iſſue Male after, pet he ſhall not have it by the Limita- nl" * 
tion, becauſe his Intent is againſt Keaſon. 11 H. 6. 14. ir i. Female, 

So if a Devile be to one and his Yeirs, and in caſe he hath ; 
Iſſue a Daughter, that ſhe ſhall have the Land, if the Deviſce 
hath IAſſue a Son and Daughter and dies, the Son thall have 
the Land, though the Daughter took Yugband after, and had 
Iſſue a Son, he ſhall not ouſt the other, fo2 his Intent was 
againſt Heaſon. 11 H. 6. 13. b. ® 

4. It a Man deviſes a Chattel perſonal to one ko; Life, the Hie- . 

mainder to anther, (c) this is a void Kemainder, Mich, 5 Jac. B. (c) March 


106. 1 Bull. 
per Curiam. 192. Pl. Com. 


521, 522. 


Nun nn 5. Ak 
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c18 Deviſe. 5 
| (4) Matthew 5. (d) It a Man poſſeſſed of a EZcaſe fo2 Bears. of Land deviſes 


Manning's it to one ko: Lite, the Kiemainder to another; though rhe $47 De⸗ 
* ard viſee (e) hath rhe whole Eltate of the Term in him, and (o no ge. 
"v6" Pt it is a 


Jagged. mainder can depend upon it at the Common Law, (t) 
ampet's good Deviſe to the ſecond Deviſce by wap of exccutozp Devile 


Caſe, Io Go Mich. 5 Jac. B. between (g) Mallet and Sir Hen. Sackford 
S. P. ad- | 
Judged. Cro. Jac. 461. ſaid, that this Point had been much controverted, and if it were: 
diſputed, it would be hard to maintain; but having been ſo often adjudged, the 
then ſuffer it to be diſputed. Raym. 163. Ef, vid, Godb 308. 369. (e) And in Pleading he m; 
alledge, that by Vertue of the Will he is poſſeſſed of the wholc Term. 3 Levin. 265, (f . 
41. Moor 269. 748. 635. Pl. 871. 809. Pl. 1095. 846. PI. 1146. Cro. El. 795. 1 Bulſ. 193. 8 Co. 95.2, 
(g) Cro. Jac. 198. S. P. dubitatur. fog 


gain to be 
Court would not 


ch) 1 Rol. 6. Hill. 16 Jac. in Scaccario, in (h) Sir Rich. Lewknor's Cafe 
Rep. 356, agreed per Curiam, | 1 
250 8. C. & 5. But ik a Man poſſeſſcd of a Term deviſes it to one, and the 
wt Heirs Males of his Bodp, and fo; Ockault of ſuch Jſſue, to ang; 

ther, and the Heirs Wales of his Body; this 1B a void Depile 

to him in fiemainder, becauſe by the Rules of Law a Kemai;, 

der cannot depend upon the Uimitation of a Fee, ſcilicet, upon 

the Death of another, without Heirs Male of his Bodp. Ii! 

T5 Jac, in Scaccario, between Johnſon and Sir Rich. Lewknor, ad- 

judged upon a Special Derdi« by Tanfield and Bromly againſt 

Denham, fo2 if this ſhould be ſuffered, a Man might make per⸗ 

f petuities of a Term, and there ſhould be no means to deſtrop it 

(i) x Rol. Vide the ſame Caſe, (i) My Reports, Paſch. 14 Jac. Contra. 
Rep. 359%, H. 10 Jac, B. R. between (K) Rhetorick and Chappel adjudged, 


2dj02natnr? And by the Report of this Book, the Deviſe was to the Firſt, and his Heirs Males, and 
ſor want of ſuch Heirs Males, &c. the Word Body being omitted. (k) Cro. Jac, 461. S. C. cited, and 
put, that the Dcviſe was to his Wife for Life, and that afterwards his Son John ſhould have the Oc. 
cupation of the Term ſo long as he had Iſſue, and if he died without Iſſue unmarried, that another 
ſhould have it, and that it was adjudged that the Deviſe to another was good. Palm. 335. Cited ac. 
cordingly. 


8. Ik a Man deviſes a Term to his Mike, if che lives ſo long un⸗ 
married, and if ſhe marries, then a Rent to her out of the Land, 
and makes the Wife Excentrix, and dies, and the Wife agrees 
to the Legacies, and akter takes Yusband, the nent ſhall ri(c to 
her well enough, though ſhe once had the whole Term in her as 
Executrirx, ko; this future Rent ſhall not be ertina thereby. Mich.“ 


(1) x Ro): 13 Jac. B. R. between (1) Goffe and Haywood, And Paſch. 14 lac. 


Rep. 247, ſame Cale adjudged. 
368. S. C. 


3 Bulſ 121, S C. & 8. P. ſeems to be admitted, the Arguments being long upon another Point, and 
no Judgment at Length given. Bridg. 52, 53. S. C. & S. P. agreed by all the Juſtices. 


Fol. 6111 9. (m) Jf a Man deviſes Lands to B. his younger Son, and 
> his heirs, and that if he dies without Iſſue, living A. his cldeſt 
(m) Dyer Son, that the Land chall go to A. in Fee; this is a good kuture 
354- PI. 33. Poſſibility ro A. in nature of a Kemainder, though it be depen⸗ 
r 33 dant upon an Eſtate in Fee in B. fo2 a fnture Poſſibility by De- 
of Dyer be- biſe map well depend upon ſuch Eſtate in Fee upon a collatero! 
ing cired, Contingent. Mich. 18 Jac. B. R. between (n) Brown aud Peljs, ad- 


2 Rol. Rep. judged per Curiam, upon Argument upon a Special Verdict. 


220, it was 


agreed to be the ſame in Terminis. Styl. 258, 274. like Caſe upon a Deviſe of a Copyhold doubted: 
(n) Cro. Jac. 590, 591. S. C. adjudged, and that ic was a geod executory Deviſe, and upon the Con- 
tingency happening the one Eſtate determines, and the other begins, Bridg. 1. 3. S. C. adjudged- 
2 Rol. Rep. 196, 216. S. P. adjudged. Styl. 271. S. C. cited; and ſaid, that the 21 Jac. in the Scrjeant's 
Caſe, it was made a Quere; and in the fame Book, it is ſaid, that upon ſolemn Argument it had been 


adjudged contrary to this Caſe. Winch. 55. S. C. cited. Et vide Vaugh. 272. S. C. cited. Et vid. 
Mowel and Anger, Hut. 60. 1 Jon. 17. 


2 = | | 10. Jt 


2 as * _—_ 


— — — 1 83 N - 


: Deviſe. 519 

10. (o) Ik one befoze the 27 H. 8. of Uſes had Fcoffees to hig (o Hob 32. 
Uſe, and akter that Statute, and the Statute of 32 H. 8. of Wills, S. P. bur 
he had deviſed, that his Froffees ſhould make an Eſtate to W N. t Q if 
and the Heirs of his Body, and dies, this had been a good Will e 
by reaſon of the Intention. 38 UH. 8.5. 316. fn Pee ene⸗ 

11. (p) Ik after the Statute of 32 H. 8. a Man ſeiſed of Lands (p) 5 
eufcoffs A and B. thereof, to the Ute and Intent to perfozm his 313. 8 F. 
Mill, and after by his ill, reciting the laid Feoffmenit, and 1 
the Feoffees to ſtand ſeiſed to the ſaid Ur, declares his Will to 3 p.,1jc4s. 
be, That the ſaid Feoffces and their Ycirs ſhall ſtand and be ed. Moor 
ſeiſed thetcof to the Ule of J. S. and the Heirs of his Bodp, &c. 278. Pl. 434. 
this is a good Deviſe of the Land by the Intention of the De- 8. P adjudg- 
viſoz, though by no Poſſibility the Feoffees could ſtand Cciſed to“ 
the ſaid Ule. D. 15 El. 323, 29. Linghen's Cafe, per Curiam. 

12. A Man leifed of Zands makes his Will, and in this de- 
viſes, that J. N. and J. D. and their Heirs, ſhould ſtand ſeiſed 
thereof to the Ule of J S. &c. though the ſaid Perſons have no- 
thing in the Land, pet this is a good Devile to J. S. fo2 either 
this will amount to a Deviſe ta the Feoffces, to the (q) Uſe of (q) Thar a 
J S. oz as an immediate Deviſe to J. S. fo? his Intention is ap- Deviſe may 
parent that J. S. ſhould have it. Mich. 2 Car. Regis B. R. (r) be- be to en Uſe. 
tween Burfield and Knarsborough, fo: an Inn in Windſor, call'd oF. 107. 


the Garter, adjudged per Curiam, upon Evidence to a Jurp at rg nes 254 
Bar. 188. S. C. 


ruled upon 
Evidence ; and by the Report the Deviſe was, That A. and B. his Feoff:es ſhould ſtand ſeiſed, &c. 
where in Truth he had no Feoffees. 3 


13. If A. deviſes Lands to B. for 5 Years from Michaelmas following, 

the Remainder to C. and his Heirs, and A. dies before Michaelmas, yer 

this is a good Remainder, though it cannot veſt before the particular 

Eſtate begins, and the Freehold cannot be in Expectancy, for in the ö 
mean time the Fee ſhall diſcend to the Heir. Paſch. 45 Eliz.. (t) Pay's (OT 62. - 
Caſe, Cro. El. 878, 879. adjudged without Argument, * ed, and 105 


| C ale there 
cited, that a Deviſe foz Pears, the Bemainder to the right Yeirs of J. S. is good, if J. S. die 


during the Term, foz that the Freehold is in the Nen of the Deviſoz in the mean time: But vid. 
Lit. Rep. 255. Raym. 83. ; | 

14. If (u) a Man having Iſſue three Sons, wiz. A. B. and C. and (u) Forteſ. 
Land in three Towns, viz. C. D. and E. deviſes his Land in C. to A. his cue and Ab- 
Lands in D. to B. and his Lands in E. to C. and that if any of them die, bot. S. P. 
the other ſurviving ſhall be his Heir, and dies, by (w) the Diſcent of * 
the Fee to the eldeſt Son, his Eſtate by the Will in the Lands in C. is 2 * . 
drowned, and the contingent Remainders thereupon deſtroyed. Paſch. vit; and ac— 
7 Fac. between (x) Mood and Ingerſale, Cro. Fac. 260. adjudged per Cu. coꝛding ro 
riam, præter Flemming Chief Juſtice, who held, though the Freehold the Opinion 
Eſtate is drowned by the Diſcent of the Fee, yet it is not fo drowned of any at 
but that by the Death of 4. the ſurviving Sons ſhould have it by the Li- it was ; 


mication and Intent of the Will. good erecu⸗ 

| tory Deviſe 
to the younger Sons. 1 Keb. 788, 824. adjoznatur., (W) Moor 268. Pl. 420. 3 Leon. 110. Et vid. 
Cro, Et. 743. Poph. 52. 1 Leon. 101. 3 Leon. 216. (x) 1 Bulſ. 61, 62. &c. S. C. adjudged per Cu- 
riam preter Flemming. 2 Saund. 386. S. C. cited. 


15. If A. hath Iſſue Two Sons, wiz. B and C. and deviſes Lands to B. 
for Life, and if he dies without Iſſue living at his Death, to C. and his 
Heirs, but if B. hath Iſſue living at the Time of his Death, that then 
the Fee ſhall remain to the Heirs of B. for ever; by this Deviſe B. 
B. has only an Eſtate for Life, (y) the Remainder to his Heir not (y) 3 Levin. 
executed: And though the Reverſion deſcended to B. as Heir of A. yet 434. 
ie drowned not the Eſtate for Life againſt the expreſs Deviſe and In- 
tention of the Will, but left an Opening (as it was termed) for the In- 
terpoſition 


= 1 


Deviſe. 


terpoſition of the Remainder when it ſhould happen to interpoſe between 
67) Reym. zo. the Eſtate for Life and the Fee. Hill. 12 & 13 Car 2. between (2) Plan. 
S. C. adjudg- ket and Holms, 1 Levin. 11, 12. adjudged ; and that by a Recovery ſut. 


cd: And fered by B. the contingent Remainder was bart'd. 

by Windham | l a 

and Twyſden the Fee was not in Abeyance, but deſcended to Bin the mean time in ſome ſoꝛt, tu, 
not ſos to confound the Eſtate fox Life. 3 Levin. 434 S. C cited. 1 Sid. 47. S. C. adjudged, but 
confuſeviy {fated, L 


— 


16. Baron and Femme being ſeiſed of a Copyhold to them and t;- 
Heirs of the Baron, he ſurrenders it to the Ule of his Will, and then 
deviſes it to the Heirs of the Body of the Feme, if they attain the Age 
of 14, and dies without Iſſue, and then ſhe marries a Second Husband, 
and has 4ſſue that attains 14, and then ſhe dies; and whether this wa; 
a good Deviſe by reaſon of the double Contingency, ſcilicer, the having 
Heirs of her Body, and that ſuch Heir ſhould live till 14, Trin. 16 Car, 2. 


(a) Rem. between (a) Snow and Cutler, 1 Levin. 135. dubitatur: But it was agreed, 

162, 163. that if the Deviſe was good, it muſt be by way of executory Devilc, 

1 which is allowable where to take Effect within the Compals of a Life, 

n (b) but not after a dying without Iſſue, for that tends to a Perpetuity, 

1 Keb. 567, and it cannot take I ffect by way of Remainder, for it is a new Deviſe 
752, 800, to take Effect after her Death, and is not as a Remainder joined to her 

2 Keb. 11, Eſtate, But the Court being divided upon the Point of the Contin. 

05 790; gency, it was agreed to be adjourned into the Exchequer-Chamber ; and 

the Court the Reporter ſuppoſes the Parties agreed afterwards, for he heard no 

divided. more of it, 


(b) Det vid, 
Vaugh. 270, 


| for, viz. Sampſon Shelton, then aſter her Death deviſes the ſame to her 


272, 273- 


(e) 3 Levin. 


17. If one deviſes Lands to his Wife for Life, and if ſhe hath a Son, 
and cauſes him to be called by the Chriſtian and Sirname of the Devi- 


Son, and if he die before 21, to the right Heirs of the. Deviſor, and 
dies, and after the Wife marries Broughton, by whom ſhe has Iſſue a Son, 
which ſhe cauſed to be chriſtened Sampſon Shelton, &c. the Deviſe to the 
Son is good by way of contingent Remainder, but not by way of cxe- 


cutory Deviſe, (e) for where a contingent Eſtate is limited, and de- 


434- pends upon a Freehold, which is capable of ſupporting a Remainder, it 

ſhall never be conſtrued to be an executory Devile, but a contingent Re- 
(d) 3 Keb. 11. Mainder. Paſch. 23 Car. 2. between (d) Purefoy and Rogers, 2 Saund. 380, 
S. C. 381, 388. adjudged; and that the Reverſion deſcending to the Heir of 


the Deviſor, till the Contingency happened by the Bargain and Sale, 
and Fine thereof, by the Heir of the Deviſor to B. and his Wife, and 
their Heirs before the Birth of their Son, the contingent Remainder was 
deſtroyed. | 

18. If a Man having only one Siſter and Heir, (who had Iſſue A. and 
after married B. by whom ſhe had Iſſue C. and D.) deviſes Lands to his 
Siſter until C. attains 21. and after C. attains that Age, to C. and his 
Heirs, and if C. dies before 21. then to the Heirs of the Body of B. and 
their Heirs, as they ſhall attain their reſpective Ages of 21. and dies, 
C. dies before 21. living B. and after B. dies; D. either as Heir of C. in 
whom the Fee was veſted, or as Heir of the Body of B. (though he 
could not be ſo during the Life of B.) being of Age, after the Death ot 
B. ſhall have the Eſtate, and not 4- the Heir of the Deviſor. Hi!. 
29 & 30 Car. 2. between Taylor and Biddulpb. 2 Mod. 289. adjudged ac- 
cordingly. 


(L) Againſt 


%_ — . 


Deviſe. | 221 1 


(L) Againſt Law. 


H. 11 A. poſſeſſed of. a Term fo; Years, deviſes it to B. and the 

Deirs Malc of his Body begotten, the Kemainder to C. and 
the Heirs Male of his Body begotten, this is a void fiemainder 
to C. becauſe it is to commence upon a Limitation of the Death 
of B. without Ycirs Male of his Bodp, (a) which is moſt remote, (3) 2 Rol. 
and by the Device betoze ko B. and the Yeirs Wale of his Body Abr. 406. 
begotten, (b) B. had the whole Term, which thall come to his Pl *: 5. 
Exetutozs, and not to his Jſſue, (c) and he hath the whole po 1 5 
Power of diſpoſing thereof to whom he pleaſes during the 758. Pl. * 
Term; and if he docs not diſpoſe thereof, (d) per his Erecuto2s 870. Pl. 1095. 
ſhall have it it he dies without Jſue, and it ſhall not revert to (e) Where a 
the Erecuto? of A. Paſch. 11 Car. B. R. between (e) Leventhorp | boa was 
and Aſhby, per 2 reſolved upon a Trial at Bar; and they 1 * 


would not ſuffer it to be argued fo? the Clearneſs thereof, no? to . 
be found ſpecially. Intratur, Mich. 10 Car. Rot. 120. | Heirs Males 


f his B 
and after for another, and the Heirs Males of his Body, &c. and each entered into » 2 * 


other not to alien, &c. Moor 810. it was decreed in Chanc. that the Statutes ſhould be cancell'd me 
becauſe made to ſupport a Perpetuity, which the Law will not allow. Et vid. Moor 819. PI. logg. BY | 
| 2 52 (d) But for this, vid. 1 Rol. Abr. 831. Pl. 2. and the Notes there. (ſe) I Jon. 15, 16, 

. . Cit * 


2. Jf A. poſſeſſed of a Term fo? 7 Years, deviſes the (f) Uſe (f) There is 
aud Occupation thereof to B. his Bꝛother koz Life, and after ta no Difference 

the Mike of B fo2 Life, and after to rhe eldeſt Son ok B. fo; Life, 3 che 

and after, ſuch Son dping without Heir Male, to anp other Son — 

which B. call have, one after another in Foꝛm akozeſaid, and if where che 

B. die without Heir Male of his Body, J having pet 135 Years Term ic felt 

to come of the laid Term, and having a Purpoſe and Deſire to is deviſed: 

have the ſame kept in mp Name, mp Will and Meaning is, 1 

that the Ale, Pzofit and Occupation, of the Pzemiſſes ſhall re- N 7. 

main and be unto S. fo2 his Life, and after him, unto the cldeſt Ceo. Jos. 46a: 

Son that S. ſhall have fo: his Like, and after, ſuch Son dying Palm. 335. 

without Yeir Male, to any other Son which the ſald S. ſhalt 2» 7: 

have, one akter another, in Fozm afozeſaid; and if S. die with- * 

ouc Heir“ Male of his Bodp, to Richard, &c. with divers Hic- * F I' 

mainders over; and after A. makes the ſaid (g) B. and S. his NN 

Exetutoꝛs, and dies, and they adminiſter, and agree to the Te- (@) T n "a 

gacy, and after the Wife of B. dies, and B. dies without Jſſue wanring in | 

Wale, and S. ſurvives, and hath Jiſſue E. his cldeſt Son and J. the Original, 1 

his poungeſt Son, and after makes his Will, and by it deviſes bur ſeems ne⸗ | 

all his Goods and Chattels to the ſaid E. and makes the ſaid E. 2 on 4 

his Executo2 and dies, and after E. enters, and makes F. his 75.80 

Crecuto2, and dies without Heir Male of his Body, and after 

F. enters, and makes G. his Erccutoz, and dies; in this Caſe G. | 

hath good Title to the Land, and not the ſaid J. who was the ſecond Wo. 

Son of S. fo2 to entitle J. to the Land by the Will, (who hath no 1 

other Title thereto beſides the Will) B. ought to die without Iſſue "= 

Male, which is aL imitation by Intendment of a Perperuitp, and it 

theeldeſt Son of S. (who was the ſurviving Executoz) ſcilicet E. (un- | 

der whom G. claims) ought alſo to die without Heir Male, which 1 

is another Limitation of a Perpetuitp, by Intendment bekoze J. | 

could have any thing bp the Will, and ſo a double perpctual L1- it 

mitation ought co determine befoze the emainder limited to the 110 

'econd Son of S. who was the ſaid J. could take Effect: And though 1 

(as it was objeged) here the Eſtate is not limited to B. and the | 1 

Heirs Males of his Body, noz to the eldeſt Son ok S. and his 1 

| | Ooo0oo' HBeirg {ol 
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* Heirs Males, pet this is all one, though it be admitted that the 
Executoz of B. noz of ſuch eldeſt Son of S. ſhould have it ſo long 
as the ſaid B. and the eldeſt Son ſhould have Aſſue Male, foz thy 
ſecond Son of S. could not have it till B. and the cldeſt Son of + 
died without Jſue Malc; and in the mean time the Erecutoz of 
the Deviloz ſhould have it, and this would be all one Miſchiet to 
make ſuch executozp Deviles, which would be wozſe than any 
Perpctuity, and no means fo dock it. Mich. 7 Car. B. R. between 

(b) Cro. Car, (h) Sanders and Corniſh, upon a [pectal Verdict, per Curiam re- 
230, 8. C ſolved; and they gave a perempt92p Kule fo: Judgment foz the 
and che Court Defendant, ſcilicet, Corniſh the Erecuto?, againſt the Plaintiff, 
inclined, that Who was the Second Son of 8. but after the Plaintiff pꝛocured a 
this Menner Dap further till next Term, and in the mean time the Parties 
to wake a agreed; J being of the Dcfcudant's Counſel: And vide mp Ar⸗ 


Perperuiry gument in mp Book. | 
could not be | 
good, for that to limit a Poffibiliry after a Poſſibility, and to limit the Remainder of a Term aſtet x 


dying without Iſſue, Rands not with Law; [cd adjoznatar, 


3. Af A. poſſeſſed of a Term foz Years, deviſes it to B. his Wife 
fo2 18 Pears, and akter to C. his eldeſt Son fo2 Life, and after to 
the eldeſt Iſſur Male of C. fo; Life; though C. had not any Iſſue 
Male at the Time of the Devite and Death of the Deviloz, pet 
if he had Iſſue Male befoze his Death, this Jſſue Male that 
have it as an executozp Devile, fo2 that although there be a Con- 

(i) 1 Mod. tingent upon a Contingent, aud (i) the Iſſue not in Eſſe at the Time 
54, ** of the Deviſe, pet inalmuch as it is lunited to him but fo? Life, 
r Sid. 457. jr ig good, and all one with ery ro th Caſe, 8 May 14 Caroli, 


upon a Keferente ont of Chancery to Juſtice Jones, Croke, and 
my between Cotton and Heath, by them reſolved without 
newton, 


(k) 1 And. 

60, 61. 8. C. 
adjudged. . 
Godb. 26,275, between (k) Amner and Lodingron, per Curiam adjudged, quod vide 


8 Co. 96. b. Wife fo2 Life, and after to William his eldeſt Son, and his Al⸗ 


S. C. cited. 


8338 of them, no2 anp Certainty, 15 Jac. between (1) Child and Bay!y, 
S. C. Made. adjudged per totam Curiam in Camera Scaccarii, in a Wzit of Er- 


ed, and that 0 Upon a Judgment in B. R. where it was ſo alſo adjudged be⸗ 


affirmed upon a Writ of Error accotdingly. Palm. 333, 336. S. C. adjudged; and that Judgment affirm- 
ed in Cam' Scac? accordingly, contrary to the Opinion of Tanfield, who doubted by reaſon of the 
Caſe there cited between Khetozich and Chappel, 1 Jon. 15. adjudged in B. R. and that Judgment a- 
firmed in the Erchequer-Chamber, by all except Tanfield and Denham, 1 Med. 52. cited. 1 Sid. 


, cited, 
Py 2 86 


* 
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foze per Curiamz and the Juſtices and Barons ſaid they would 
not admit a Deviſe to be made to exceed the Deviſe in Mathew 
Manning's Caſe, fo2 the Inconvenience they have ſeen by that. 

6. If one poſſeſſed of a Term deviſes it to his Wife for Life, the Re- 
mainder to his Firſt Son for Life, and if he dies without Iſſue, to his 
Second Son, &. the Remainder to the Second Son is void; for the Re- 
mainder of a Term cannot depend upon a Poſſibility ſo remote as the 
dying without Iſſue. Paſeb. 22 Car. 2, between (m) Love and Windham, (m) 1 Mod 
1 Levin. 290. adjudged, though objected that the Devife was not to the 50. S. C. de⸗ 
Firſt Son and his Iſſue, (in which Caſe it was agreed it ſhould go to his bated, & ad. 
Executor) bur it was given to him for Life only, with an executory jornatur. 
Deviſe to the Second Son, upon the Contingency of the Firſt not ha- 8 i . 
ving Iſſue at the Time of his Death. no og Pot : 

7. If a Man poſſeſſed of a Term deviſes it to his Son, and if he dies S. C. adjudgs 
unmarried and without Hue, to his Daughters, and if his Son be mar- ed. 
ried, and has no Iſſue then living to enjoy it, then after-the Death of 
his Son's Wife he deviſes it to his {aid Daughters, the Deviſe to the 
Daughters is void, being a Limitation after the Death of their Brother 
without Iſſue, for tis not to be taken (as objeted) that the Dying 
ſhould be without Iſſue living at his Death, and ſo the Contingency to 
happen within the Compaſs of a Life. Hill. 33 Car. 2: between Gibbons 
and Summers, 3 Levin, 22, 23. adjudged ; and if it ſhould be intended of 
ſuch a dying without Iſſue, yet the Court held ic would be void, ac- 
cording to Child and Bayly's Caſe; for though ſuch Deviſe hath prevail- 
ed in caſe of an Inheritance, as in Pell and Brown's Caſe, yer it hath not 
yet prevailed in caſe of a Term; and the Court faid they would not 
cg od the Deviſes of Chattels to make Perpetuities farther than they 

n. 
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(N) What (a) Thing ſhall be ſaid to f) wi 
be deviſed by the Will. ire“ 
ments, a Res 


1.  F a Man ſeiſed of Thzee Tenements of Soccage Lands in verſion after 


Fee, and poſſeſſed of divers Goods, and of a Leaſe koz an Eſtate for 
Pears of certain Lands, deviſes one Tenement of the Soccage Life paſſes, 
Lands to one of his Sons, and another Tenement to one of his * * 
Daughters, and in another Clauſe of the Will it is, Item, I make (7% Eliz. 
my Two Sons, ſcilicet, Richard and Richard, my Executors of all my 159. 

Goods movable and immovable, and all my Lands, Debts, Duties, and 
Demands; bp this Clauſe no Eſtate in the Thzee Tenements of 
which the Deviſoz was ſeiled in Fee paſſed to the Executozs bp 
Fozce of the Wozds and all my Lands, becauſe that theſe (Ulozds 
might well be ſatisfied by the Teaſe foz Pears, of Land which 
paſſed bp it; and it appears the Intent of the Teſtatoz was not 
ro paſs the Fee⸗Himple Lands, becauſe then this would paſs an 
Eſtate as well in the Lands which he had bekoze deviſed to one 
of his Song and to his Daughter, and ſo the Will would be re⸗ 
pugnant. Trin. 15 Jac. B. R. Rowſe againſt Stanning, adjudged 
upon a Special Verdig. (Allo it ſeems that this is not an ex⸗ 
preſs Deviſe, but he ſaps that he makes them Executozs of his | 
Hs, &c. 39 be intended of fuch Things as belong (b) Noy 48. 
Executo | 
2. Jk A. having Nine Childzen, and poſſeſſed of a Leaſe fo? 
Years, deviſes it in this Manner: I deviſe my Two Rectories, (of 
which the Leaſe was) to be divided between my Children, and that all 
the Profits thereof ſhall remain between my Children; and if my Son 
Richard die, then the Two Daughters of Richard ſhall have his Fart 4 
| | and 
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and if any of the reſt of my Children die, then his Part ſhall come unte 
my Children ; and after Four of the Pine Childzen die, by which 
an equal Part of theſe Four Parts came to Richard, and after 
Richard dies; & per Curiam the Daughters of Richard ſhall have 
only the Ninth Part, which was firſt deviſed to Richard, and nc- 
thing of the Four Parts which bp the future Deviſe came to 
(a) Theſe Richard bp the (a) other Four Childzen, foz the Deviſe to them ig 
Words, vi3- limited ro the firſt Part of Richard, and the future Deviſe upon 
(Denny of o the Death vf the other Childzen comes after this Limiration, 
be — Mich. 10 Car. B R. between Rimer and Belcher, adjudged per Cu- 
riam upon a Special Verdict clearlp without Argument. Intra- 

tur, Trin. 9 Car. B. R. Rot. 988. f 
3. Ik a Man be ſeiled in Fee of Two Youles in D. adjoining 
the one to the other, and one is in the Poſſeſſion of A. and the 
other in the Poſſeſſion of B. which is allo the Cozncr-houſe in the 
Street ok the Town, and he deviſes his Cozner-houſe, in the Pol⸗ 
Fol. 614, ſeſſion of (b) B by theſe Wozds onlp; this Houſe, which is in the 
LPS, Poſſeſon of B. ſhall paſs, which is the Cozner⸗houſe, and not the 
(b) This is other Houſe, which is in the Poſſcſſion of A. though it be next ad; 
printed here joining thereto, koz his Intent appcars to be ſo. Hill. 11 Car. 
ks; «wat B. R. between (c) Blake and Gold, per Curiam, adjudged upon a 
gem that it Special Verdia, koz an Youſe in Andover, in Comitatu Southampton. 


ought to be Intratur, Hill, 10 Car. Rot. 752. 
of A. and B. a 
&c. (e) Cro. Car. 447. S. C. reſolved, the Corner-houſe being in the Poſſeſſion of A. and B. and 
the Houſe adjoining in the Poſſeſſion of C. and the Deviſe being of the Corner-houſe in the Poſſeſ- 
ſion of A. and C. the Corner-houſe only in the Poſſeſſion of A. and B. (if they occupy jointly) ſhall 
aſs; but if they occupy ſeverally, Viz. the one Patt in the Tenure of A. and the other Part in the 
3 of B. then only that Part in the Tenure of A. and not the Reſidue in the Tenure of B. ſhall 
paſs. 473. S. C. and agreed to be as before ſtated ; but only that there was in the Will this further 
Clauſc, Upon Condition that the ſame be new-built, accozding to Covenants between me and Js. 
And it was found that the Covenant was for rebuilding the Corner-houſe only; and adjudged, that 
the Corner-houſe only paſſed ; for though the Corner. houſe was not in the Poſſeſſion of C. yet it is 
ſufficiently aſcertained before, viz. the Corner-houſe in D. &c. and the Addition of the Tenure of C, 
is but Surpluſage ; and it is the ſtronger by reaſon the Covenant was to re-edify the Corner-houſe only. 
2 Rol. Abr. 54. Pl. 4. S. C. 


4. Ik M. ſeiſed fo; Life, the Neverſſon in Fee to A. of a Poꝛtion 
of Tpthes in D. and A. hath not anp other Land oz Pereditament 
in D and makes his Will in Writing in this Manner: If my 

Wife, who goeth with Child, be delivered of a Son, then I give to my 

Brother B. 100 l. buf if ſhe be delivered of a Daughter, then I deviſe all 

my Fee-Simple Lands whatfoever to the ſaid B. and his Heirs for ever, 

upon Condition that my Wife ſhall hold and enjoy my Free Land at D. 

during her Life after the Death of M. my Mothrr; and after appoints 

other Pꝛoviſion fo2 the Daughter if his Mike ſhould be delivered 

of a Daughter, and afterwards A. dies, and his Wife is after 

delivered of a Daughter; in this Caſe the ſaid Poꝛtion of Tythes 

ſhall paſs to B. by this Will by the Wo2ds ok all his Fee- Simple 

Lands whatſoever, fo2 otherwiſe his Wife ſhould not have ic, no? 

is the Mill of anp Effec, he not having anp Lands oz Heredita- 

(4) Styl. 261, ments in D. to ſupplp it. Trin. 1651. between (d) Saunders and 

276. S. C. Rich, 576 Cuciam, adjudged upon a Special Verdig. Iatratur, 
no Bee Hill. 1649. Rol. 758. | 

viſcd all bis Fee-Simple Lands to his Brother and his Heirs, upon Condition that he ſhould ſuffer his 

Wife to enjoy all his Free-Lands in Yolfozd for Life, che Deviſor having only a Portion of Tyches in 

FL. and no Land there; and that the Queſtion was, Whether theſe Tythes ſhould be accounted Free- 

Land within the Intent of the Will, ſo as his Wife ſhould have chem for Life? And the Court inclined 


— 


＋ 


chey ſhould, | 


5. If 


Deviſe. 


5. If a Man is ſeiſed of Lands in a Vill, and in A. and B. Two Ham- 
lets within the ſame Vill, and deviſes all his Lands in the Vill, and in 4. | 
and dies, no Part of the Land in B. ſhall paſs, for his (e) naming one (e) A Ban 
Hamlet ny fully ſhews his Intent that che Lands in the other ſhould having two 
not paſs. (f) Paſcb. 9 Eliz. Dyer 261. Pl. 27. by divers of the Juſtices ; - ++ Had 
but Brown econtra, becauſe the Vill comprehends all the Hamlets. Lands by 
chaſes, one lying in Kent, the other in Eſſex, deviſes all his Poieties in Kent, both pag. „ pure 
417. adjudged; but by the Concluſion of the Caſe it ſeems as if they were both bought of the 
Rs, a, Bo, Ke Sales ale aro rye, an 

2 n | 
Poirty only. Et vid. Noy 112. (f) Hob. 173. S. C. cited, Cro. Eliz. 658. 5 41 one 


6. If a Nobleman poſſeſſed of a Collar of SS. and of a Garter of 
Gold, and a Buckle annexed to his Bonnet, and of many other Butcons 
of Gold and precious Stones annexed to his Robes, and of many other 

Chains, Bracelets, and Rings of Gold, and precious Stones, deviſes all 
his Jewels to his Wife, and dies, the Garter and Collar of SS. paſs nor, 
becauſe they are not properly Jewels, but Enſigns of Honour and State, 
and the Buckle in his Bonnet and the Buttons paſs not, becauſe annexed 
to his Robes, but all the other Chains, Rings, Bracelets, and Jewels, 
paſs, Mich. 26 Eliz. the Earl of Northumberland's Caſe, upon a Refe- 
rence to Wray and Anderſon Chief Juſtices, Ow. 124. reſolved accor- 
dingly. | 

1 a Man poſſeſſed of a Leaſe for Years bequeaths ſeveral Lega- 
cies of Plate and other Goods to ſeveral Perſons, and after deviſes all 
the Reſidue of his Goods to his Wife, his Debts and Legacies being 
paid, and makes her ſole Executrix, by this Will the Leaſe paſſes to her 
as Legatee; for though by a Grant of omnia bona a Leaſe paſſes not, yer 
by the Civil Law bens including all Chattels, and this being a Legacy, 
the Judges of the Common Law in this Caſe ouglit to be guided by 
that Law. Paſch. 37 Elix. between (g) Portman and Willis, Cro El. 387. (g) Moor 


reſolved by Two Judges. | 52. Pl. 474. 


i C. and 
ſaid per Curiam, that by the Deviſe of omnia bona a Term will paſs, if there be no circum 
to thew the Intention of the Deviſoz to be otherways. Goulſ. 129. S. C. but no Judgm 3 


that Repozter ſeems to have miſtaken the Caſe, foz as there put the Deviſe was of the 10 
of Alt his Goods and Chattels; and the Dueſtion there made, Whether this being a 8 
ſhoutd paſs ? Et vid. N. Dyer 261. b. margine. | 


8. If a Man being ſeiſed of a Meſſuage (h) in A. and of a Meſſuage and (b) And ct 
ſeveral Lands in B. deviſes to FJ. S. his Houſe in A. with all other his Land alſo, 
Lands, Meadows, Paſtures, with all and ſingular their Appurtenances the te to 
whatſoever, in B. yet the Houſe in B. ſhall not paſs, for though by a ye Bepoet 
Feoffment or Leaſe of all Lands in D. Houſes will paſs, becauſe to be Pl. 491. Cre. 
taken moſt ſtrongly againſt the Feoffor, &c. and the Land paſſing, the Eliz. 476. 
Houſe thereupon . muſt alſo paſs; yet Wills are to be taken ac- 
cording to the Intention of the Deviſor; and when he deviſes his Houſe 
in A: and Lands in B, it cannot be preſumed that he would have more 


paſs than by the Words is expreſſed. Paſch. (i) 41 Eliz. 2 And. 123. (i) Ewer and 
adjudged. Heydon S. C. 


3 Moor 359. 
Pl. 491. adjudged con. Cro. Eliz. 476. adjudged, foz the particular Devite of the Lands, Meadows, 


de. excludes the general Intendment of the Wozd terra, viz. Nouſes and Ul ood, 658. this Judg⸗ 
ment affirmed in the Exchequer-Chamber. Ow. 74. adjudged, foz by the particular mentioning 
Lands, Peadotds, and Paſture, the Houſe is excluded. Palm. 376. S. C. cited, and ſaid, the 
Judgment was affirmed in the Exchequer-Chamber. 


9. () If one is ſeiſed of Lands call'd Hayes-Land, lying in two Vills, (k) Cro. Jac. 
viz, A. and B. and deviſes all his Lands in A. call'd Hayes-Land, to his 22. 5. P. ads 
Youngeſt Son, and his Heirs, and in another Part wills, That if his Judged. 
ſaid Son dies without Iſſue, that his Wife ſhall have Hayes-Land, and 
dies, and the Son dies without Iſſue, the Wife ſhall have only that Part 
of Hayes-Land that lies in A. becauſe no more was deviſed to the Son. 


Ppppp Trin. 


m Moor 359. 


— 


_ Deviſe. 


(1) 3 Leon. Trin. 41 Elix. between (1) Woodden and Osborn, Cro. El. 674 adjudged: 


S. C but a Judge 
a fo fully But by Popbam, if the Deviſe had been to the eldeſt Son, and it he dies 


Rated, without Iſſue, &c. perhaps ſhe ſhould have had all, becauſe the eldeſt 
| Son had all, Part by Deviſe, and Part by Diſcent. | 

10. If a Man being ſeiſed of Lands in A. and of other Lands in B. 

makes ſeverally Leaſes of them for Years, rendring 10 J. yearly upon 

- each Leaſe, and after deviſes in theſe Words, As concerning the Diſpoſition 

F my Landi and Tenements, my Will and Meaning is, and I do bequeath the 

Rent of 10 |. in A. to my Wife for Life, &c. Item, I give to my Wife my 

Houſe and Tenements in B. or ever. By this Deviſe the Reverſion of the 

Lands in A. paſs to the Wife for Life, &c. and after the Leaſe expired 

(m) Ceo. Jac. ſhe, &. ſhall have the Land itſelf. Mich. 3 Fac. between (m) Kerry 

104. S. C. and Derrick, Moor 771, Pl. 1066. adjudged ;, though (n) at firſt the 

arjudged, Court was divided, becauſe the Deviſor himſelf makes a Diſtinction in 


—— giving the Rent of the Land in A. and the Land it ſelf in B. whereas 


the Bent di- both were in Leaſe at the Time; but the Reporter ſays a Writ of Etror 
vided from was adviſed. 

the Kever- _ ; 

fion, was not deviſable by the Statute, foz he had no Inheritance therein; and the WMozds are 
apt enough to carry the Land accozding to the Common Phzaſe and uſual Manner of Speak⸗ 
ing of ſome Men, who name their Land by their Rent; but in this Kepozt there is no Notice 
taten of the other Clauſe, by which ghe Lands in B. are deviſed. —and where by the Deviſe of 
all his Livelihood Lands paſs, vid. Ow. 3o. —And where a Deviſe of the Pzofits of Land is 
a Teviſe of the Land it ſelf, unleſs the Intention is apparently otherways, vid. Moeor 635. 
PI. $71. 753. PI. 1040. Cro. El 190. 3 Leon. 78. Cro. El. 2352. 1 Rol. Rep. 319, 32e. Hob. 285. 
x Brownl. 79. 3 Bulſ. 105. Cart. 2. — Diverſity taken where the Deviſoz wills, that his Wife 
ſhall take the P2ofits till his Son comes of Age, foz his Education, and where he deviſes to her 
the Pzofits till his Son comes of Age, foz his Education. 2 Leon. 221, 3 Leon. 9. 78. - But 
by All. 45. an Juthozity to take the Pzofits implies as much as a Deviſe of the Pzofits, which 
gives an Intereſt. —But where a Man deviſes, that J S. ſhall habe the Overſight and Deal⸗ 
ing of his Lands till his Son comes of Age, by this J $. has no Intereſt, but an Authozity 
only. Carpenter and Collins, Moor 774- Pl. 1069. Yelv, 73. foz it {hall be intended in the Right 
of the Weir, and to his Uſe only. 1 Brownl. 88. — nd vid. Cro. El. 679, 734. where willed, that 
he ſhall have the Education of his Son, and let and ſet. Er vid. Cro. Jac. 199. Cro. Car. 382. 
Car. 25, 26, 3 Mod. 109. (n) And vid. Moor 640. Pl. 880. the Opinion of Gaudy and Lozd 
Keeper, 


| 
11. If a Man is ſeiſed of a Meſſuage and two Acres of Land in 4. 

and of two Acres of Meadow in B. and hath uſed and occupied the 
two Acres of Meadow, (being 4 Miles diſtant from his ſaid Houſe) to- 
gether with his ſaid Houſe and Lands in A. and deviſes the Houſe, cum 
omnibus & ſingulis pertinentiis ſuis adinde ſpectant, to J. S. the two Acres of 
(o) 1 Levin, Meadow ſhall not paſs, for by the Words (o) cum pertinentiis Lands 
131. paſs not, but ſuch Things only which may be properly appertaining. 

. - Otherways if the Words had been cum terris pertinentibus, for then the 
(p) Noz 10 Lands (p) uſed therewith ſhould have paſſed. Trin. 22 Fac. between 
2 . * Hearn and Allen, Cro. Car. 57. adjudged upon an Ejectment brought for 
But vid. the Two Acres of Meadow, (q) but as to the Land in A. there is no- 
Palm. 376. thing ſaid in the Report. | 
Godb. 352. | ; 


(q) Cro. El. 704. S. P. dubitatur ; but the Youſe there being Freehold, and the Land Copyhold, 
it was ruled very clear, that the Land would not paſs as appurtenant. Higham and Horwood S. P. 
Moor 221. Pl. 360. dubitatur. Godb. 40. adjudged that the Lands paſſed. 1 Levin. 34. adjudged 
per totam Curiam, eſpecially being feund that the Deviſo2 gave Inſtructions to paſs the Land. 


12. If one deviſes his Houſe wherein J. S. dwells, call'd the White- 

Swan in Old ſtreet, to J. N. &c. and dies, and at the Time of his Death 

and Making the Will J. S. occupied the Entry only, and Three of the 

upper Rooms of the Houſe, and others occupied the Garden, and other 

Parts of the Houſe, yet all the Houſe paſſes, for the Houſe imports the 

whole Houſe, and the Sign of the V bite-Sman cannot refer to Three 
(t) 1 Jon. Rooms only. Mich. 4 Car. between (r) Chamberlain and Turner, Cro. 
195.S. C.ad- Car. 129. adjudged; and the Houſe being named by the particular 
Judged. Name of the Hhite-Swan, though FJ. S. never inhabited therein, it 7 
| pals ; 


— — 


Deviſe. 855 F 8 527 


paſs; but if the Deviſe had been only of the Houſe in the Occupation 
of J. S. without naming the Sign, perhaps it ſhould not have carried 
more than what was in his Occupation. 5 
13. If one having Lands in Fee, and other Lands for Years, deviſes 
all his Lands and Tenements, the Fee- Simple Lands only paſs. Trin. 
7 Car. between Roſe and Bartlet, Cro. Car. 293. reſolved per Curiam. 
14. But it a Man hath Leaſes for Years only, and no Fee-Simple 
Lands, by the Deviſe of all his Lands and Tenements the Leaſes for 
Years paſs, for otherways the Will ſhould be meerly void. Co. Car. 293. 
refolved per Curiam. | 1 | 
15. (s) If a Man being ſeiſed of the Manor of A. and of other Lands (s) 3 Mod. 
in che County of S. deviſes the Manor of 4. for 6 Years, and Part of 228. S. P. 
the other Lands to F. S. in Fee, and then comes this Clauſe, and the reſt agreed. 
f my Lands in the County of S. or elſewhere, I give to my Brother, &c. by WR 
this Deviſe he ſhall have the Reverſion of the Manor. Paſeh. or Trin. 25 f 


18 Car. between Wheeler and Walroon, All. 28. adjudged; though ob- 8.5. gde 


jected, that the Word reſt extended only to ſuch Lands as were not de- td. 
viſed before. (FA 1 e 
16. If a Man being ſeiſed of Lands within a Borough, where Lands 
by Cuſtom are deviſable by Parol, deviſes in theſe Words. I give all to 
Mother, all to my Mother ; the Lands paſs not, for the Words are too un- 
certain, and not ſufficient to diſinherit an Heir. Paſch. 16 Car. 2. be- hy yo 


tween (t) Bowman and Milbank, 1 Levin, 130. adjudged. 3 * ad⸗ 


* 
* 
. 
* » gt " i p * — . 
— — — | — — - 


3 Fw 4 


(0) What A will revoke it. 


I; 2 Man deviſes Lands by the Statute of 32 H. 8. by Wꝛi⸗ 
ting, and after revokes it (a) by Parol in the P2eſence of (4) 4 win 

certain Petſons, requiring their Teſtimonp of his pzeſent Kevo- in Writing 
cation; and ſaps further, that he will alter it when he comes to might be re- 
D. and bekoze he comes there he is murdered, this Will is re⸗ Warr ores = 
voked, though it was not in Wziting. D. 14 El. 3 10, 81. reſolved. by - wat 

2. Ik a Man deviſes Lands to another, and after makes a $:31.343,4:8. 
Feoffment to the Uſe of His Will, this is a Kevocation of the 3 Mod. 260. 
Will. (b) Huſly's Caſe agreed. Cited per Will. Hill 4 Jac. (b) Moor 
B. R. in Frecheville's Caſe. | 289. Pl. 10g0. 

3. Ik a Man covenants by Jndenture to levy a Fine, and that of 8 
this ſhall be to the Uſe of ſuch Perſons as he ſhall nominate by 8 
his Will, and after he makes a Will, by which he deviſes the being to the 
Lands to certain Perſons, and after he levies a Fine in Perkoz⸗ Uſe of ſuch 
mance of the ſaid Covenant, this is a Kevocation of the Will, Perſons, and 
though it is levied in Perfozmance of a Covenant which was fo* _ 5 
made befoze the CUill, foz the Land cannot paſs by Kelation to 747500 
the Time of the Covenant made, but onlp co the Time of the Fine by bis Will, 
levied. Trin. 16 Jac. in Curia Wardorum, between Lutwich and ir was held; 
Mitton, agreed per Curiam and Counſel. | | though the 

4. It a Man deviſes Lands to one, and afterwards deviſes it Will ws 
to the Poo? of ſuch a Pariſh, which is void, becauſe thep have 524? 


| | IJ JED ded, that yet 
not Capacity to take, pet this is a Kevocation. 29 El. itt was fuffi- 
Frenche's Caſe adjudged. Cited, Paſch. 4x El. B. R. Mountague's cient to de. 
Caſe, 1 Sera clare the Uſes 


5. So if he deviſes it to a Coꝛpozation, becauſe the Deviſe to upon the Fes 


them is not within the Statute, pet this is a Kevocation. Paſch. — 
41 El. B. R. | | 


6. If 


4 9 
6. If a Man by Will in Writing deviſes his Lands to his youngeſt Son 
and his Heirs, and after marries again, and by another Will in Writing 
» deviſes the Land to his Wife for Life, paying yearly to his youngeſt 
Son and his Heirs an yearly Rent, this is no Revocation of the forme; 
Will, but conſiſtent therewith, and may ſtand with it as if made in one 
and the ſame Writing; and by appointing the Rent to his Son it appear; 
that he intended him the Reverfion, and that his Intention was not to 
alter his Will, but only to provide for his Wife. Mich. 41 Eliz. betwee 


(b) Cro. Car. (b) Coward and Marſhal, Cro. Eliz. 721. by Anderſon and Glanvill; be 


24. 8. Citi⸗ the Matter was after ended by Arbitrament. 
ted. 3 Mod. 


G.“ 7. (c) An Iſſue being directed to be tried whether a Will of Lang; 
mb made by J. S. was revoked or not, the Jury found that he made a later 
(e) Hirchins Will in Writing, but ſay they do not find that he deviſed any Land 


and Baſſet, thereby, this ſhall not be taken to be a Revocation of the former, for it 
i might, notwithſtanding what appears, be a Confirmation thereof, and 


judged, the conſiſtent therewith. Mich. 16 Car. 2. between (d) Seymour and Ny. 
ury finds worthy, Hardy. 374. adjudged. | f #, 

ing the De- 8. (e If one Tenant in Common by Will, deviſes his Part, and after 
viſoz made by Indenture and Fine a Partition is made between them, this is not a 
aliud Teſtz= Revocation of the Will: Paſch. 26 Car. 2. between Riſy and Lady Bal. 
hue what tinglaſs, Raym. 240. it ſeemed to be the Opinion of all the Barons in the 
was con- Exchequer, but no Judgment was given, becauſe the Plaintiff had Leave 
tained there- to diſcontinue. | 18 


in, Juratores 9. If a Man bequeaths a Legacy in theſe Words, wiz. I give to my 

| ignore. Neece A. goo l. which my. Siſter B. now hath in her Hands of mine, a; 

795 . by Bond appears, and after the Money is paid in, and 10 Years after 

147. S. C. Payment thereof the Teſtator dies, yet the Legacy is good, though the 

le) 1 Sid. Security is altered, and by the Words no more is intended, but that the 

po. 8. P. du- Legacy ſhould be as ſure as he could make it. Mich. 31 Car. 2. Pawlet's 

— Caſe, Raym. 335. adjudged, and the Difference taken between a Legacy 
in numerat and a ſpecifick Legacy. 5 

10. If Tenant in Tail deviſes the Lands, and after by Bargain and 

Sale enroll'd conveys them to a Tenant to the Precipe, againſt whom 

a common Recovery is had, with Voucher of Tenant in Tail to the Uſe 

of himſelf in Fee, by this Recovery the Will is not made good, but re- 

voked, for by the Bargain and Sale and Recovery all the Eftate is al- 


tered after the Will made. Hi. 34 Car. 2. Diſter and Difter, 3 Levin. 108. 
adjudged. | 


_—_— FP,” 


ez (P) What Act ſhall be ſaid a Revoc 


q—— 


ation. 
(3) x 8d. 95. 7+ (a) I F a Wan ſaith that he (b) will at a future Time revoke - 


$. P. per Cu⸗ a Will which he hath made, this is not any Re vocation 
riam- « Ceo befoze other Ac done. Mich. 38, 39 El. B. R. per Popham. 

ro, ; 
Joc . Diverſity where the Words ſpoke in the future and where in the preſent Tenſe, (b) So 
if he ſays I ſhall die without a Will, or that J. S. ſhall be my Heir, &c. this is no Revocation, but 


ſhews an Intent only to revoke, &c. 2 Bid. 75. per Curiam. But what Words made a Revocation, 
vid. Ow. 76. Goulſ. 33. Cro. Car. 5r, 52. 3 Mod. 206, 20 


7- Not without expreſs Words, and not 
by Words only ſpoke by way of Diſcourſe. Cro. Jzc. 115. | 


2. So if he ſays he will make a Feoffment thereof to another, 
(DIG uot any Kevocation befoze it is done, Mich. 38, 39 El. B. R. 
per Popham. | 

* Ik a Man ſeiſed in Fee of a Revernon ok Land, deviſes it 
by his Will in Wziting to J. S. his Brother, and after covenants 
with B. upon a Marriage with the Siſter of B. to make a Feoff⸗ 
ment in Fee of the ſaid Lands, and of other Lands alſo, which 
Feoffment ſhall be to the Uſe of himſelf koz Life, the ann. 

3 0 


—_—Y 


* 
* 


— — — 


* 


to the ſaid Siſter of B. fo2 Life koz her Jointure, ſuch Covenant 
withofit moze is not any Kevocation of the Mill; fo? perhaps 
his Intent Will alter bekoze the Perkozmance thereof. Mich. 
38,39 El. B. R. between Mountague and Jeffrys, agreed per Curiam. 

4. Bur if after the (aid Covenant made he makes a Deed of 
Feoffment accozdingly, with a Letter of Attoznep to] N. to make 
Liverp, and the Attoznep makes Livery in the other Land in the 
Name of the whole, the Leſſee fo2 Like of the Land deviſed being 
then in Poſſeſſion thercof, who never atto2ned to this Feoffment, 
by which the Liverp as to the Land deviled is meerlp void, pet 
this is a Hicvocation of the Will; fo2 (c) here the Intent of the (c) But in 
Deviſo? is fully exp2eſs'd to have it revok'd, inaſmuch as he hath like Caſe, 
appointed another to execute if fo? him. Dubicatur, Mich. 38, 39 El. _ the 
B. R. between (d) Mountague and Jeffrys, Paſch. 41 El. B. R. the nl 


the Queſtion 
ſame Caſe. | 2 told 


* . . V | he Feoffe 
ment would not prejudice his Will, being made to the Uſe of the Deviſor for Life, * hor ro the 


Deviſce and his Heirs. Wingfteld's Cafe, Godb. 13 2. it ſeems to be the Opinion of the Court, that 


it was not revoked, as to thoſe Lands, of which the Livery was not well made. Ow. 80. upon a Trial | 


ruled accordingly. Goulf. 32, 33. ruled accordingly. (d) Moor 429. Pl. 599. S. C. & S. P. ſeem to 
be agreed per Curiam, Poph 108. S. C. but no Reſolution, 9 _ 


5. Ik a Man leiſed of a Keverſion expectant upon an Eſtate fo? 
Life deviſes it to J. S. and after bp his Deed grants the Leverſion 
in Fee to J. D. though the Leſſee never attozns, pet this is a e- 
vocation, inaſmuch as he hath fullp. ſhew'd his Intent that the 
other ſhould have it, and put in the Power of the Leſſee, Mich. 
38, 39 El. B. R. per Popham and Gaudy. 

6. So if a Man deviſes Lands to S. and after bargaing and 
felis to J. D. and acknowledges it befozc a Dodo to be inroll'd 
accozding to the Statute, though it be not inroll'd within the 
Six Months, pet this ſhall be a Kevocation of che Will foz the 
— —e— Mich. 38, 39 El. B. R. per Popham and Gaudy 
agreed. 
7. Jf a Man deviſes Lands to another by his Mill in W2i- 
ting, and after he deviſes it to another by Parol, though this be 
void as a Will, pet it is a Kevocation of the firſt Will, Mich. 

38, 39 El. B. R. per Popham. | 

7. By 29 Car. 2. cap. 3. par. 6. it is enacted, That no Deviſe in Wri- 
ting, of Lands, Tenements, or Hereditaments, or any Clauſe thereof, 
ſhall be revocable otherways than by ſome other Will or Codicil in 
Writing, or other Writing declaring the fame, or by burning, cancel- 
ling, tearing, or obliterating the ſame by the Teſtator himſelf, or in 
his Preſence, and by his Direction and Conſent, but ſhall continue, &c. 
unleſs altered by ſome other (e) Will or Codicil in Writing, or other ( But 


Writing of the Deviſor, (f) ſigned in the Preſence of Three or more whether ne- 
credible Witneſſes declaring the ſame. _ hae 

| | uch Ui 
ſhonld be ſigned by the Teſtatoꝛ, in the Pzeſence of Thzee Mitneſſes, vid. 3 Mod. 220. 258, 259, 


261. adjudged, that the Second Mill muſt be a good Uiill in all Circumſtances, if it revokes a 
kozmer. (f) 3 Levin. 86, 87. | 


x 


8. And by the ſame Act, no Will in Writing concerning perſonal . 
Eſtate ſhall be repealed, nor any Clauſe or Bequeſt therein (g) altered, (g) But 


by Words, or Will by Word of Mouth only, except the ſame be in the where W. 7, 


Life of the Teſtator committed to Writing, and read to and allowed by — A 
him, and proved ſo to be done by Three Witneſſes. ＋ deviſed 
ee 3 : ; the reſiduum 
de his per tonal Eſtate to his Wife, and after, ſhe dying, he, by a nuncupative Codicil, beqlleath- 
4 to J. S. all that he had given his Wife, Raym. 334. it was reſolved good, foz by the Death of the 


ike the Deviſe of the Reſidue was totally void, and the Codicil was no Alteration of the fozmer 
Dill, but a new Will foz the Refidue. 


Qqqqq ( Q) Counter- 


cnt. Ar wand; I; Fic ho — cc _ 


* 2 


and deviſes it | 


after ſurrcen= 1 in Fee thereof to a Stranger, to the Uſe of himſclf in #ce 
ders ir, and though he hath his old Eſtate, pet it ſeems this is a Kevocation? 
—_ oe”. kes his Intent was to have it by the new Limitation, and by the 
* Slain Conn. Feoffment he paſſed the Eſtate, and the Statute reveſfed it in him, 
termand, and Which is ag a new Purchafe, Contra, Mich. 39, 39 Eliz. B. R. per 
the Deviſes Popham. | 
ſhall not have : E 

the new Leaſe. Goulf. 93. ruled by all the Juſtices upon a Trial. 


r 2. So if a Man deviſes Lands to J. S. in Fee, and after makes 
Fel. 616. a Feoffment thereof to another, to the Uſe of himſelt fo2 Life, the 


00 Cro. Car Gienjainder to his Wife fo2 Life ö the Hemainder to his oo 
e 


24. S. P. ci- right Deirs in Fee, though here hath his old Hieverfior, :-.. 
= N it feems that it wag his Intent to have it paſs by the L:ve- 
e Pall. © ry, and to be in by the Statute and Timitarion, and lo as a 


Letter U. 4. new Purchaſe ; and therefoze it ſeems that this ſhall be a icvo- 


S. C. cation of the Fee, ag well ag fo; the Life of the Feme, Contra, 
M. 38, 39 El. B. R. between Mountague and Jeffrys, per Curiam 
agreed. 5 
3. Ak a Man, having Feoffets to his Ale befo:ze the Statute of 
27 H. 8. had deviſed the Lands to another, and akter the Fcoffees 
had made a Feoffment of the Land to the Uſe of the Deviſoz, and 
after the Statute the Deviſo? had died, the Tand ſhould have 
paſſed bp the Deviſe ; fo? after the Feoffment 5 Bevtiſo? had the 
ſame ag he had befoze, D. 6 E. 6. 73. 10. M. 38, 39 El. B. R. 
agreed. . 


ä — £ SET #2 ” — 2 = Fs. 4 *r * EZ *. * „“ 4£ m A. + a n % 
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_ 


(R) What Act of the Deviſor. 


x. 1 the Beviſo2 aliens the Land, and re-purchaſes, pet the 
Will is revoked. 44 E. 4. 33. 44 AM. D. 3, 4. P. M. 143, 55- 
Contra, 2 R. 3. 3. b. : | 
2. Ik befoze 27 H. 8. Ceſtuy que uſe Had deviſed the Uſe, and 
after came 27. H. 8. which transferred the Uſe to the Poſſeſſion, 
this was a Hievocation, becanſe the Uſe was gone by it, and eve» 
rp Man is Party to the Statute, and by Conſequence the Devi⸗ 
ſo2, and therefo2e tis a Revocation. D. 3, 4. Ma. 148, 54, 55. 
3. If a Feme Sole deviſes her Lands to J. S. and his Heirs, and after 
marries him, by this Marriage the Will is countermanded, for other- 
ways ſhe could not aſtef Marriage revoke it; for by the Marriage her 
Will is ſubmitted to her Husband's. Mich. 30 & 31 Elix. between 
(s) t And. (a) Forſe and Hembling, 4 Co. 60, adjudged. 


181, 182. 


8. G. adjudged. Goulſ. 109, 170. S. C. adjudged, 


N (8) What 


— 


Devife. 


n 


| a 


(S) What Act of a Stranger. 


I Stranger diſſeiſes the Deviſoz, ik he dies befoze Ne⸗entrp 
'FA the Dcvile is void. (a) 39 I. 6. 18. b. (a) Gb 
| 111. 8 C. 

* A. 122 1 cCited. 2 Leon, 


|  & > ® 
ted. 


— 
0 , 


(T) What Act ſhall be a Revocation 


I. 1 a Will if there be ſeveral Deviſes of one Thing, (+) the 2 Where 


laſt Deviſe ſhall take Effect. Co. Lit. 112. b. ory J. J. 
viſed o A. 


* 4 1 . * 4 _ * 


— — — —— — — and by 4 ſub- , 


ſequent 
Clauſc to B. 


(V) In what Caſes the whole Eſtate 3%. wy 


ſhall nor be 


ſhall be ſaid to be revoked, which ue 


nants, Cro, 


was before deviſed, and where but 57 ws 


2 8 — for 
. this, vide 
P ar a / poſt, under 
; Fo 2 _ 
t. (a) TF a Man leifed in Fee deviſes it to ] S. in Fee, and of- „ee : 
a2 ter leaſes it to J. D. to: Years, this is not anp Kevoca- 92 1 
tion of the Fee, but only during the Years. Mich. 38, 39 El greed per 
B. R. between Mountague and Jeftrys, agreed per Curiam, and Curiam, 
Counſel, : 
2. So if after the Deviſe he leaſes it to another fo2 Life, yet 
this is not anp Hevocation of the Fee but only during the Eſtate 
fo! Life; fo2 his Intent does not appear further than only during 
this Eſtate. M. 38, 39 El. B. R. between Mountague and Jeffrys, 
agreed per Curiam. , 1 | £ 
3. Ik a husband poſſeſſed of a Term fo2 40 Years deviſeg it 
to his Wife, and after leaſes the Land to another fo2 20 Years, 
and dies, this Leaſe is not any Cevocation of the whole Eſtate, 
but onlp during the 20 Bears, and the Wife ſhall have the Reſt⸗ 
due by the Devikle, 26 EL. B. Wilcox's Caſe of Kent, by 
Gaudy. | 
4 Jt a Man deviſes Black-acre to J. S. in Fee, and after up- 
on a Martiage between him and A. covenants to make a Feoff- 
ment of the ſaid Black-acre, and of other Lands in Fee, to the 
Uſe of himſelf (b) fo2 Life, the Remainder to his new Uite fo: 
Life, the Kemainder to his own'right Yeirs, and afrer * makes pol. 677. 


a Feoffment accozdinglp, by which this is a Kevocation of th 


Will ag to the Eſtate toz Like of the Feme, pet this is not anp (b) This is 
Kcvocation as to the Fee, notwithſtanding he made the Feoffment bs the Oriet- 
in Fee to the Feoffees, and limited the Kemainder to his own % for there 
right Heirs; . fo; this is onlp his old Keverſion without any tis in Fee. 
Alteration. M. 38, 39 El. B. R. between Mountague and Jeftrys, 

per Curiam agreed: (c) But it ſeems this is not Law, toz his (c) Cro. Car, 
Intent appears to have it by the new Limitation, which revokes 24: S. P. ci- 


the Will. Dubitatur, P. 41 El. B. R. ſame Caſe, Ae 
dingly. Ante 
1 | Letter Q. 2. 


6. If S. C. 


532 Deviſe. 
5. If A. deviſes Lands to B. and his Heirs, and 12 Years after leaſ-: 
(a) Af the the ſame Lands to (d) B. for 60 Years, to commenee after his Death, 
- Neaſe had and delivers the Deed to a Stranger to the Uſe of B. who does not dc. 
deen to ano⸗ liver it to B till after the Death of A. this is a Revocation of the whole 
ther, it © Eſtate; for both Eſtates are not conſiſtent, nor can veſt in B. at the ſame 


ſhould have Time; and it was plainly the Intention of the Deviſor, that B. ſhould 


— — 1 have che leſs Eſtate only. Hill. 45 Eliz. between (e) Coke and Bullock, 


dt Cro. Fac. 49. adjudged; though objected, that it was the Intention of 4. 
Ferm, *. that B. ſnould have his Liberty to take by the Leaſe or Deviſe, B. not 


uld have having agteed to the Leaſe in the Life of A. 
o0d as to 


the Inheritance. Hodgskinſon and Wood, Cro. Jac. 690. Cro. Car. 23. adjudged. (e) Cro. Carle; 
S. C. cited; and ſaid, it was agreed by all, ercept Warburton P that if the Leaſe had been 
made to any other than the Deviſee, it ſhould not have been a Kevocation as to the Inheritance. 


6. But if the Leaſe made to the Deviſee had been to begin either i, 
præſenti or futuro, in the Life of the Deviſor, it had not been a Revoca- 
tion; for inaſmuch as the Leaſe might have determined in his Life, it 


(f) — 18 was conſiſtent with his Will. (f) Hill. 45 Eliz. Cro. Fac. 49. per Curiam. 
59. . | a | 
S. P. cited, 0 4 22 


12—ͤãũ-„¶ẽ—bLñm̃ͥ 


(X) In what Caſe Revocation of Part 
of the Eſtate ſhall be of the Whole. 


1. I F a Nan commands another to wzite his Will, and thereby 

TY a to give to his Wife an Eſtate fo2 Life in his Mano; of D. 
and he wzites it, that he gives it her fo2 Life, upon Condition 

that the ſhall not marry, and this Condition being ſhewed to the 

Deviſo?, he diſallows it, pet bp this the Eſtate is not revoked, 

(a) Cro. El but onlp the Condition. Sir Rich. (a) Pexhall's Caſe, cited, Mich. 


.S. C. B. R. 8 
cred. N. Dyer 38, 39 EI B. R. per Popham 


72. 2, mar- 
gine S. C. ci- 


hs (Y) Where by the Revocation of Part 
| all the Things, or Part only, ſhall be 
| {a1d to be revoked. 


1. FF a Man deplles-Cheee Manozs to J. S. and after he ſaps 

that the Deviſee ſhall not have the Manoz of D. which- is 
one of the three, pet this ſhall not be any Kevocation of the Will 
fo? the other two Mano2s, M. 38, 39 El. B. R. per Popham. 


1 (2) New publication. 


1. 1 F a Man deviſes certain Lands, and after aliens the Land 
to a Stranger, and repurchaſes, and after ſhews his Intent 

that the ſaid Will ſhall be his Will, this is a new Publication, 

and the Land ſhall paſs by the Devile. (a) 44 E. 3. 33. 2 R. 3. 3. 


(a) Br. De- 
vile 8. S. C. 


2. Ik 


1 


E A —-_ = 


Deviſe. 533 


2. Ik a Man had deviſed an Uſe bekoze the Statute of 27 H. 8. 
which Deviſe was revoked by the ſaid Statute, becauſe the Uſe 
was transferred into the Poſſeſſion, pet if after the 32 II. 8. of 
Deviſes, he had allowed the ſaid Will without new Writing, 
this had been a new Publication, and the Land had paſſed by 
the Will. (b) D. 3, 4. Ma. 143, 56. | (b) Travers 

3. It a Man deviſes a Term of which he is poſfeſſed, and af- and Treve- 
ter mo2tgages the Term, and after perfozms the Condition, and lian S. C. 
enters; and dies, it ſcems the Deviſe is votd. Contra, M. (c) 40, 41 And. 7- 


Eliz. B. R adjudged. 
"> a | Benl. 131. 
4. Jf a Man deviſes Lands to another, and after makes a pl. 102; ad- 


F:offment to the Ule of his Will, though this be a Lievocation judged. 


of the Will, pet the Keference of the Feoffment to the Will makes (0 N. Dyer 
it a new Publication of the Will. Huſſy's 143: d. mare 


Caſe adjudged. Cited per Will, II. 4 Ja. B. R. in Fretchevill's Caſe. _—_— 
5. It a Man deviſes Lands in Fee to J. S. and after makes a 

Feoffment thereof to a Stranger, to the Uſe of himſelf fo2 Life, 

the emainder to his Mike foz Life, rhe Remainder to his own 

right Meirs, and by the ſame Will wakes his Daughter Erecu- 

trix; admitting that this is a Kievocation of the Will fo2 the 

Fee, if after the Deviſoz adds and inſerts theſe Wozds in the 

Will with his own Hands, ſcilicet, I make my Wife and m 

Daughter my Executors of this my laſt Will and Teſtament; and alſo 

foz his Super viſoz befoze-named, who was dead, he puts in 


and interlines another to be * his Superviſoz, and allo gives fy rr? 


and inſerts a new Legacy to his Wife, it ſeems that this is not — > 

anp new Publication of the Till foz the Lands, fo2 the making 

of a new Exetutoz, and giving a Legacp, does not touch the 

Lands, no: ſhew any Intent that this ſhould be a Will fo2 mus 

Tands, but fo2 his Goods. Dubitatur, M. 38, 39 El. B. R. be- 

tween (d) Mountague and Jeffrys. P. 4x El. B. R. ſame Caſe. d) Moor 
(e) 6. Ik a Man ſeiſed of Lands deviſes all his Lands to J. S. 


Will, that J. D. ſhall be his Erecutoz, pet this is not any new 1 ho 
Publication to make the Lands paſs. M. 38, 39 El. B R. per Popham Original tis 


7. But if after the Purchaſe of the Manoz of D. he delivers 9. and ſo ap- 


the firſt Will as His Will, and ſays that it ſhall be his Will, 


pears miſ- 


without putting any Wozds thereto, pet this is a new Publica- Printed there. 


tion to make the Lands newlp purchaſed to paſs, M. 38, 39 El. 
B. R. dubitatur. | 

8. Ik a Man ſeiſed of Lands in D. deviſes to another by his 
Will in Wz:iting all his Lands in D. and after purchaſcs other 
Lands in D. and after one J S. comes to him, and requeſts him 
fo give him the buying of the Lands laſt purchaſed, and he an- 
lwers him that he will not, but that his Intent was that theſe 
Lands ſhould go to his Executo2s, fo2 the Deviſee was made 
Executo by the Will, as his other Lands ſhould, and (f) after (f) By che 
the Deviſoz cauſes a Codicil co be w2it, in which there is a De- Report of 
viſe of ſeveral perſonal Things, as Con, and Implements of Ae in 
Houſhold, and annexes it to his firſt Will, and after dies with- , ic . 
out other Publication, pet this ſhall be a ſufficient Publication pers, chav 
to make the Lands newlp purchaſed to paſs by the Will, fo? before the 
there needs no other Woꝛds in the Will than there were bekoze, nx cn hee 
and his Intent appears that it ſhould be his Will by the An- Wir ed 
nering the Codicil. M. 38, 39 El. B. R. between (g) Beckford and oer to the 
Parnacoll adjudged. Deviſor, and 


he ſaid no- 
thing one way or other thereto. Moor 404. Pl. 542. GoulC. 150. Et vid. Cro. El. 423. (g) Cro. El. 
493. S. C. adjudged; and by Fenner, the Annexing the Codicil amounted to a new Publication, for 
therein he affirmed, that it was his Will at the Time ; but the other Judges doubted, becauſe thereby 
no Intention is ſhewed as to the purchaſed Lands. Moor 404. Pl. 542. S. C. adjudged. Goulſ. 150, 
151. §. C. adjudged. 2 Levin 244. S. C. cited; and ſaid, that all paſſed, becauſe there were ſutficicns 
Words in the Will. 


Rrrre 9. If 


428. Pl. 599. 
and after purchaſes the Manoz of D. and after writes in his 8. C. dubita⸗ 


— — 


— At 


„ 


c 


Deviſe. OY 


9. If a Man has Iſſue Three Sons, A. B. and C. and deviſes Lands to 
B. in Tail, Remainder to C. and B. has Iſſue Two Sons, and dies, and 
afrer the Deviſor ſays, My Will is, That the Sons of B. ſhall have the 
Lands deviſed to their Father, as they ſhould have had if he had lived 
and had died after me, and then the Deviſor dies; Hill. 36 El between 
(h) Moor (h) Fuller and Fuller, Cro. Eliz. 422, 423. dubitatur whether this ſhould 
353: Pl. 476. amount to a new Publication, ſo as to entitle the eldeſt Son of B. and 


S. C. & g. P. 
dubitatur, Two Judges againſt T wo. 


becauſe the 10. If J. S. has Iſſue Two Sons, William and Robert, and Robert has 
Mods were Iſſue a Son named Robert, and F. S. deviſes his Lands to his Son Reber, 
not put in and his Heirs, and by the ſame Will gives his Grandſon Robert 50 l. and 
Wziting- Robert the Son dies, and after J. S. by Parol, republiſhing his Will, ſays 
Robert my Grandſon ſhall take by my Will as Robert my Son ſhould have 
done, yet the Grandſon ſhall not have the Lands, for Lands cannot paſs 
but by Will in Writing, and his Son Robert cannot import his Grandſon 
(i) Stead and Robert, eſpecially when by the ſame Will he has made a Diſtinction be. 


Parrier S. C. tween Son and Grandſon. Hill. 30 Car. 2. between (i) Strode and Berg. 
q _ Fong ger, 2 Levin. 241. the Judgment to the contrary given by Three Judges, 


adjornatur. againſt the Opinion of Scroggs, in the Common Pleas, is ſaid by the Re- 
2 Mod. 313. porter to have been reverſed in B. R. (as he heard) though it was argy. 
S. C. adjudg- ed, that the Words of the Will were proper enough to paſs the Lands 


ed in B. but to the Grandſon, for that the Addition of Grand only imported a Di. 
222 ſtinction between Father and Son while living, but that the Father be. 
Erro in ing dead at the Time of the Republication, the Grandſon might pro- 
B. R. rever- perly be deſcribed by the Name of Son. 
ſed, 2 Jon. 
13 . upon a Wzit of Erroz in B R. reverſed, Dolbin dubitante: And Scroggs, being Chief Juſtice, 
ſaid, he was againſt the Judgment in B. totis viribus, and he pzonounced the Reaſon of the Re- 
verſal, fo: that the Republication oz Declaration by Parol could not make the Deviſe to Robert 
the Son to operate as a Teviſe to Robert the Gzandfon, when the Deviſoz by his Mill has diſtin- 
uiſhed between his Son and Gzandſon, Raym. 408. S. C. reverſed by the Opinion of Three 
udges con. 3 1 Vent. 341. S. C. and the Judgment in B. reverſed accozdingly, Et vid. 
PI» Com. 345+ b. 
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(2) Enforced (A) (a) Conſent tO a Legacy. 


by Suit 7 

S wh 2 # 

Court.March In what Caſes it is neceſlary. 
96. 5 f 


To what Thing. 


1. IF certain Goods are deviſed to one, he cannot take them 
(by Brid. $4. without the Deliverp of rhe Executoz. (b) 11 H. 4. 84. 
„. eite 


arguendo, and the Diverfity taken in the Book of H. 6. between a Thing certain and uncertain, de- 
nicd. Et vid. Kelw. 128. All. 39. Sryl. 54, 73. Br. Deviſe 11. S. C. March 137. Co. Lit. 111. 4: 


2. Ik a Man poſſeſſed of a Leaſe fo? Years of Land deviſes it 
to another, the Deviſee cannot have it, oz enter into it without 


the Aſſent of the Executo2 o: Adminiſtratoz. Tr. 39 El. B. R. 
P. 11 Ja. B. per Curiam. 


4 "I Sho 


- 


* 


5 Deviſe. 4 $36. 


(B) Who may conſent. 


I. A (a) Feme Covert Exeeutrix may content to a Legacy. () A® Tofoce 


(b) 7 H. 4. 13. b. b A 


El. 719. 
Inderſon. 1 Sid. 188. he cannot aſſent before 17. 5 Co 29. b (b) Br. Executors 47.8 0 8 5. 


C. 1 Sid. 188. S P. adjudged con. and ſaid per Curiam, though anciently it had been a Poi 
25 Ruſſel's Caſe it ſcemed to have been ſettled, that a Feme Covert ould wee aſſent to F 3 


2. Jf there be two Executozs, and Goods are deviſed to one, 
he may aſſent to his own Legacy, and take the Goods without 
the Aſſent ok the other. 11 H. 84. (e) 1 Rol. 
z. Ik the Teſfato? deviſes a Leaſe fo2 Years to his Exccutoꝛs, Abr 924. 
one Erecuto2 without the reſt map conſent to the Legacy, as to 8 C. which 
his own Part, without any Conſent by the others, M. 37 El. 74 with 
B. R. between (c) Pannel and Fen admitted. the Notes 


there. 


— * * * a * — 


1 , N 
(C) At what Time it may be made. 2 


I. Tf a Man hath a Term fo? 52 Years, and deviſes this Term 
to his Exctuto?, after his Legacies paid, and deviſes 101. 

to be paid to the Jſſue of a Stranger when he comes to 21, 
(a) the Executoz ſhall not have this as a Legacp by any Aſſent 1 
till the Jſſue comes to 21, and until he has paid him the 101. 02 pi 11. vid. 
made an Agreement with him fo2 it. Paſch. 6 Ja. B. between andthe Noces 
Brand and Dane, per Curiam. there. 

2, But in the laid Caſe, if he deviſes 451. to be yearly paid to 
a Stranger fo2 52 Bears, this ſhall be a Legacy in him p2eſently 
by his Aſſent, fo2 that otherwaps he ſhould never have ir as a 
Legacp, inaſmuch as the 40 1. is to be paid during all the Term, 
Paſch. 6 Ja. B. dubitatur. 

3. If a Man poſſeſſed of a Leaſe for Years deviſes it to A. for Life, 
the Remainder to B. and makes C. his Executor, and dies, and after B. 
dies, yet C. may aſſent to the Legacy, for B. had an Intereſt by the De- 
viſe, which is perfected by the Aſſent. Mich. 17 Car. 2. between 
Southward and Millard, March. 135, 136, &c. adjudged. 


pe ET 
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— 


(D) What ſhall be ſaid an Aſſent in 
Law to a Legacy. 


1. (a) Ta (b) Term be deviſed fo2 an Executoz, to a certain (a) Cro. Car 

1 Time, the Kemainder over, and the Executoz enters 35; 8. p. ad. 
(c) generallp, he ſhall be adjudged in by the Law as an Erecu- judgen. Et 
fo2?, and not as a Legatee; becauſe if he ſhould be adjudged in vid. Pl Com. 
as a Legatce, pcrhaps this would be a Devaſtavit, and ſo the 529: 4 * L 
Law ſhou:d do a To2t; and alſo by this the Kemainder would be * "oY 
ſettled, and could not be diveſted by the Diſſaſſent of the Erecutd? (d) where 
after, which would be miſchievous to the Executoz. Mich. 37 El. Seviſed N a 

, f ; Oman E- 

cutrix, and before Election, ſhe takes Husband, he may ele& whether it ſhall be taken as — os 
Executrix. 1 Leon. 216. per Curiam, March 135, 136. (c) Where an Executor entered to the Up 
of the Legatee, 3 Leon, 6. 8. N 


2 — * 350 * dt BILE __  — . 
536 Deviſe. 
(d) Moor B. R. between (d) Pannel and Fen, per Curiam adjudged, Co, 10. 


350: PI. 479. (e) Lampet 47. b.adjudged. Mich. 11 Ja. B. R. between Ellis and 


4 Osborn agiced. 


viſe being to his Executors till they had paid all his Debts and Legacies, &c. for the Words of the 
Will are but declarative of the Power he had as Executor. Cro. El. 347. S. C. 3 8 for the De. 
viſe to them is meerly void. Goulſ. 185. S. C. dubitatur. Et vid. Moor 99. Pl. 242. 1 And. 21 
(e 2 Brownl. 172, 173. S. C. 


2. Ik a Man deviſes a Term to his Exccutozs, and he enters 
(f) Pozt- | pg (f) the Law ſhall ſay prima facie that he is in as a 
man and egatee, becauſe this is better fo2 him, and the Law intendg 
—＋ the Executo2 aſſented to it, and 1f he be in Danger of a Devaſta. 
Pl 4-94 f vit, he map after elec to be in as Exctutoz, and ſo explain his 
adjudged general Entry, ſo there ſhall not be any Devaſtavit. Mich. 37 Eliz, 
upon a Spe» B. R. 4. between (g) Pannel and Fen, per Curiam. 
cial Verdict, 19 Eliz. | (h) Lo2d Windlor' 
we be" the Caſe adjudged, Mich. 11 Ja. B R. between Ellis and Osborn dubj. 
Jury * tatur, though the Executoꝛ had ſuff.cicnt foz all Debts, Legacieg, 
chere was and Funerals, 
Aſſets ultra 


the Term. Cro. El. 387. adjoznatur. (g) Cro. El. 347. S. P. per Curiam, for the entire Term be. 
ing given to the Executots, there can be no Miſchief; but when a particular Intereſt therein is on] 
given to the Executor, and the Re ſidue to another, upon a general Entry he ſhall not be ſaid in as Le. 


gatee ; for if ſo, he might be charged for the Reſidue as a De vaſtrvit. But vid, Cro. El. 223. 
(h) 3 Leon. 36. | 


3. Ik Leſſee koz leakes fo2 Years, upon Condition that 
he ſhall not alien bp Will oz otherwaps, and he deviſes it to his 
Executozs, who enter generallp, it ſeems that he ſhall not be 
laid in, prima facie, as a Legatee, but as Erecutoz2, becauſe if he 
ſhould be in as a Legatee, this ſhould be a Beach of the Condi- 
tion, and then no ſubſequent Election of the Erecuto? to be in ag 

0h N Executoz could help it. Contra, 19 Eliz. 

2 (i) Lozd Windſor's Caſe adjudged. 
= 4. Ik a Man deviſes a Term to his Executoz, and dies not be, 
(* 1 Brownl. ing indebted, and the Executo2 enters generally, this ſhall not be 
132.S.C. & adjudged in Law in him as a Legatee, and to a Conſent to the 
S. Þ. dubita® Legacy. Paſch. 8 Ja. B. between (K) Hellam and Ley. Dubiracur, 
Trin. 8 Ja. B. fo2 there map be Debts which are not pet known, 

Fol. 620. 5. It a Man deviſes a Term to his Erecuto?, and dies, and 
the Erccuto? enters generally, and converts the P:ofirs to his 

own Ble, this is a Conſent to the Legacy. Mich. 11 Ja B R. in 
Ellis and Osburn's Caſe, per Coke. | 

6. Ik a Man poſſeſſed of a Term fo? certain Years, deviſes it 
to another fo2 his Life, with ſevcral Remainders over, and 
makes the firſt Deviſee his Executoz, who enters generallp, and 

(1) So where by Deed, (I) reciting, That whereas he had a certain Eſtate ko: 
a Man devi- Yearg in the ſaid Land by the Deviſe of J. S. who was the De- 
my 0» viſo2, he grants it over to another, this is a good Explanation 
* . ok his Entrp, ſcilicet, that he entred as Legatee, and ſo a Con- 


made Execu - ſent to the Legacp. Mich. 15 Ja. B. R. in one Shrenc's Caſe, per 

trix, and ſhe totam Curiam. - 

married a» | | 
ain, and ſhe and her ſecond Husband reciting, that he was poſſeſſed in her Right as Executrix, &c. 
caſe, &c. it was held to be an expreſs Claim as Executrix. 1 Leon. 216. per Curiam, 


7: Ak a Man deviſes a Term to his Executor, and dies not 
being indebted, and the Executoz enters generally, and ſays, 
that his Teſtato2 had given no Legacp from him, but had left all 
to him, admitting that upon the general Entrp he wo — 5 
125 | adjudge 


* * * * — 


— 
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adjudged in as a Legatee, it ſeems (m) theſe Wozdsg ſhould not 
make anp Conſent to the Tegacp, Paſch. 8 Ja. B. (n) between . 
Hellan and Ley. Dubitatur, Trin. 8 Ja. B. are ſufficient 


ſ to make an 
Aſſent to a Legacy, vid. 8 Co. gf. 2. 2 Brownl. 173, 174. March : 
Keb. 15. (A) 1 Browrfl. 132. F. G. by Three Judges con» Coke, 2 7 Ke. 139. 4 Levin, 25. 


» 


8 — 


— 


— 


E) In what Caſes the Conſent of one 
- - ſhall be to another. 


1. (a) 17 a Man deviſes a Term to one fo2 Life, the Kiemainder () 1 And. 
to another fo: Life, with ſeveral iemainders over, the 61. S. P. ar- 

Conſent bp the Executoz to the firſt Deviſee will be a Conſent to durndo. 

all the Remainders. Co. 10. (b) Lampets 47. b. agreed. (b) 2 Brownl. 
2. Ik a Man deviſes a Term to his Wife, if the ſo loug lives 172. S. C. 

unmarried, and ik ſhe marries, that the Wife ſhall have a Kent 

out of the ay ws and makes the Wife his Executrix, and dies, 

and the Wife conſents to the Tgacyp of the Term, and enters into 

it, and after takes Husband, this Conſent to the Legacy of the 

Term is alſo a Conſent to the Rent when the Contingent happens. 

Mich. 33 Ja. B. R. between (c) Gofte and Hay wood, Paſch. 14 Ja. B. (e) 1 Rol. 

adjudged. | Rep. 247, 


| . id ; 68, S. C. 
3 Bulſ. 123. S. C. adjudged. Bridg. 52, 53. S. C. adjudged. Vid. pl. Coin. 541. b. 


3. Jf a Man deviſes a Term to one, and a Kent out of it to 
another, and dies, and the Executoz aſſents to the Legacy of the 
Term, this is alſo an Aſſent to the Kent, Mich. (d) 13 Jac. B. R. (d) 1 Rol. 


per Dodderidge. 1 | Rep, 27 i 
4 Jef A. poſſeſſed of a Leaſe fo: Years, deviſes it to his Exe- per Bod. 


cuto2s fo2 7 Pears, and after to B. fo: 20 Years, and after to C. 3 Bulſ. 123. 
and the Heirs Males of his Bodp begotten, (e) if the Exerutozs S. C. & S. P. 
agree to the Deviſe to themſclves fo2 7 Years, this is a Conſent per Dod: 

to all the Remainders. Paſch. 11 Car. between Leventhorpe and — _ 4 
Aſhby, per Curiam, reſolved upon Evidence at the Bar. Intratur, Aſſent to the 
Mich. 10 Car. Rot. 120. . Deviſe of rhe 


Rent is no 


Aſſent to the Deviſe of the Term. Et vid. Bridg. 35. (e) March 135. like Caſs adjudged, 


1 Peviſe 


0 _ "7 


—— 


What ſhall be a Revocation, 
The Ax of God. 


1* JF a Man deviſes Lands to A. his Second Son, and the Heirs of hi; 
Body, and after his Death without Iſſue, then to B. his Third 
Son in Tail, &c. if A. hath Iſſue, and dies in the Life of the Deviſor, 
and then the Deviſor dies, B. ſhall have the Lands preſently, for the De- 
viſe to C. being void, it is as if it had never been made. Hill. 36 Eliz 
(2) Moor between (a) Fuller and Fuller, Cro. El. 422, 423. adjudged. 


53. Pl. 476. 
8. C. but S. P. does not appear. 


(b) Fuller 2. (b) If a Man deviſes Lands to C. and his Heirs, and C. dies in the 
and Fuller Life of the Deviſor, B. the Heir of 4. ſhall take nothing by the Will, 
S. P. Cro. El. for the Heirs of C. were not named as immediate Takers, but only to 


N expreſs the Quantity of the Eſtate that C. ſhould take. Tria. 10 Eliz. 
353. Pl. 456. between Bret and Rigden, Pl. Com. 345. adjudged per totam Curiam, præter 


adjudged. Walſhe; though after the Death of C. the Deviſor ſaid to B. that he ſhould 
o if the be his Heir, and ſhould have all the Lands which C. ſhould have had if 


De vile be to ir. 
A. and his he had outlived the Deviſor 


Heirs, to the Ute of C. and his Heirs, and C. dies in the Life of the Deviſoz, his Yeir can take 
nothing, but the Deviſe will be to the Uſe of the Deviſoz and his Yeirs. Hortop's Caſe, 1 Leon. 
253. Cro El. 243. — But if there be a Deviſe to A. foz Life, Remainder to B. in Fee, 
A. dies in the Life of the Deviſoz, B. ſhall take, though it was not the Intent of the Deviſoz 
that he ſhould take in Poſſeſſion, Pl. Com. 344. b. Cro. El. 423, — 0 if A. refuſes, B. ſhall rake, 


I Co. 101. as | 


3- If a Man deviſes his Land to his Wiſe for Life, and after to his 

Four Daughters and Heirs, equally to be divided between them Share 

(ec) Where and Share alike, to hold to them (c) and their Heirs for ever, and one 
one · of the Daughters dies, having Iſſue a Son, and then the Deviſor dies, 
. od the Will is void for a Fourth Part. Hill. 1656. between Pachman and 


| having left Cole, 2 Sid. 53 78, 79. adjudged. 
ue a | 5 | 
on, the Deviſe was to his Ulife foz Life, and after her Deceaſe, then the ſame to be eg 

diwided among his Daughters oz their Heirs, Godb. 362, 363. the * 


4. If a Man deviſes Land to A. and B. and their Heirs, and A. dies in 
the Life of the Deviſor, B. ſhall take the whole Land. Mich. 16 Car. 2. 
between Davis and Kemp, Cart. 4, 5, 6. adjudged, the rather becauſe 
upon a Defe& of his perſonal Eſtate, he had willed ſo much of theſe 
Lands as ſhould be ſufficient to be ſold for the Payment of his Debts. 


4 Dioedile. 


; Deviſe. SY 539 


By the Statute⸗Law. 


.DY 32 H. 8. cap. 1. it is enacted, That every Perſon (a) having (a) pl. com. 
] Manors, Lands, Tenements, or Hereditaments, held 0 Socca > b, 21 
or of the Nature of Soccage-Tenure, and not having any Manors, — 
held of the King by Knights-Service, Soccage Tenure in Chief, or of 
the Nature of Soccage- Tenure in Chief, nor of other Lord by Knights- 

Service, ſhall have Power to give, (b) diſpoſe, will, and deviſe, by (b) I De- 
Will (c) in (d) (e) Writing, or otherwiſe by Act executed in his Life, ve at an 


all his ſaid Manors, &c. any Law, Statute, &c. to the contrary not- oy >. 
withſtanding. _, to (ell 18 
1 2 | | | TY within the 
Equity of the Act. Moor 341. Pl. 463. — And when the Erecutozs fell, it is a good Devile of 
the Land it ſelf by the Will. Cro. Jac. 145. per Tanfield. (e) A Pan beyond Sea wꝛote a Let- 
ter, in which he declared his Will to be, That his Lands ſhould go in ſuch Manner, Moor 1 77. 
Pl. 314. adjudged a good Deviſe. — A good Will within this Act, though the Name of the Devi- 
ſoz was not mentioned therein. 2 Leon. 35. 3 Leon. 79, —Though not ſealed. March 206. 
Though in loole Dheets. 1 Sid. 315. —Thongh not ſubſcribed by the Deviſoz. 1 Sid. 315, 362. 
Though in Fozm of an Jndenture, and ſealed and delivered, being pꝛoved to be intended as a 
Mill. 1 Mod. 1179. — If a Man had ozdered one to make his Will, and thereby to deviſe W. Acre 
to A. and his Yeirs, and B. Acre to B. and his Yeirs, and he had wzitten the Deviſe to A. in the Life 
of the Deviſoz, but befoze the Devile to B. was wzote, the Deviſoz had died, yet as to A. this had 
been a good Deviſe. 3 Co. 31. b. — But if he had ozdered him to deviſe W. Acre to A. and his 
| heirs upon Condition, and he had wzote the Debiſe to A. and the Deviſoz had died befoze the Con- 
dition had been wzote, this had been void, foz without the Condition the Deviſe was not perfect. 
3 Co. 31. b. —But when the D2zder was to deviſe W. Acre to A. foz Life, Gemainder to B. and 
the Deviſoz died after the Deviſe to A. was wzote, and befoze the Devile to B. was wzote, vid. 
N. Dyer 72. a. margine. —Ulhere the der was to deviſe an Eſtate fo2 Life, and the Clerk in 
Uriting put in an Eſtate in Fee, it was held abſolutely void. Moor 356. Pl. 483. But when 
the Deviſoz ozdered a Deviſe of his Lands to his Mike foz Life, and the Wziter of his own 
Head inſerted a Pꝛoviſo; and upon reading, the Deviſoz ſaid the Pzoviſo was no Part of his Mill, 
but that the reſt ſhould ſtand, Cro. El. oo. the Pzoviſo was adjudged void, and the reſt of the Will 
ſtood. N. Dyer 72. a. Margine, cited; and ſaid, that as to the Pꝛoviſo the WLill was countermanded 
by Parol. 1 Rol. Abr. 618. X. 1. (d) Where good though the Lawyer only took ſhoꝛt Notes, with 
Defign to reduce it into Fozm, which he after did, but the Deviſoz died befoze it was read to 
him, Brown and Brown, 1 And. 34. Kelw, 20g, Dyer 72. a. Et vid, 1 Brownl. 44. —Where wzit 
after he became ſenſeleſs, Al. 55. —Iut if a Pan had by Parol declared what his Will was, 
and a Stander-by, foz his own Kemembzance, and without Appointment of the Deviſoz, had 
wrote it down, this had not been a good Will. Naſh and Edmund, Cro. El. 100. 1 Leon. 113. But 
vid. 2 Leon. 35. 3 Leon. 79. Al. 34. —But though wzit down without the Conſent of the Devi- 
» if it had after been read to him, and appzoved by him, it had been well enough. Cro. El. 100. 
) Where good though gnawn to pieces by Kats in the Life of the Beviſoz, if by joining the 
ieces together the Contents can ve known, Al. 2. —But if a Mill continues in Uriting at the 
eath of the Deviſoz, though gnawn, burnt, oz loſt after, it ſhall ſtand good. Al. 2. 55. 


2, Ry the ſame Act it is enacted, That every Perſon having Manors, 
&c. held of the King in Soccage, or of the Nature of Soccage in Chief, 
and having any other Manors, & c held of any other in Soccage, or of 
the Nature, Cc. and not having any Manors, &. held of the King, or 
any other by Knights: Service, ſhall have Power to give, &. by Will in 
Writing, or otherways by Act, &c. all his ſaid Manors, Cc. any Law, 
Ce. ſaving to the King, - primier Seiſin, Reliefs, &c. 

3. By the ſame Act it is enacted, That every Perſon having Manors, 
&c. of Eſtate of Inheritance, held of the King in Chief by Knights- 
Service, or of the Nature, &c. ſhall have Power by Will or 910 57 

| or 


540 Deviſe. 
(f) Afhe () or otherwiſe by Act, Cc. to give, &. (g) Two Parts of the 3 


had convey- Manors, &c. in Three Parts to be divided, or elſe as much of the ſaid 


ed any more Manors, Cc. as ſhall amount to the yearly (h) Value of Two Parts of 
- his on. the fame, in Three Parts to be divided, in Certainty and by ſpecial Di. 


02 Childzen, viſtons, that it may be known in Severalty, for the (i) Advancement of 
though with his Wife, Preferment of his (k) Children, and Payment of his Debr,, 
ower of or (I) otherwiſe at his Pleaſure; any Law, &. ſaving to the Kin 


yn nk (m) the Cuſtody, primier Seiſin, &c. of a Third Part, and all Fines — 
* no moze Alienation, upon any Alteration of the Freehold or Inheritance, (n) by 


by his Will, Will or otherwiſe. | 
but to make | ; 
the Land conveyed Two Parts of the whole, and if the Land conveped amounted to Two Parts 
o2 moze, he could deviſe nothing. Co. Lit. z 1; b. Et vide Ivy and Tracy, Moor 148. PI 296. 1 Ang, 
146. But if he had conveyed Two Parts to the Uſe of his Wife foz Life only, he might have de. 
viſed the Keverſion of thoſe Two Parts, foꝛ it was the Intention of the Act to give Power to 
deviſe Two Parts entirely. Co. Lit. 111. b. 10 Co, 81. though the UWozds of the Statute are in 
the Digjunctive. Moor 734. (g) 4 Deviſe of the whole was good as to Two Parts, though not 
divided by the Will. 3 Leon. 29. adjudged upon a Will made between the 32 & 34 H. 8- the er- 
anatozy Act. 8 Co. 85. b. 1 And. 3, 4. 1 Leon. 26. (h) As it ed at the Time of the 
ath of the Deviſoz, foz then his Will took Effect. Co. Lit. 111. b. 80 Co. 84. b. (i) Ley. 
Rep. 66. (x) Extends to Gzandchildzen. 2 And. 20%. Et vid. Moor 734. Pl. org. — But not 
to Baſtard⸗Childzen. Co. Lit. 78. a. 123. a, b. (1) Refers only to Wills. 6 Co. 76. a. b. 2 And. 
206, 2079. (m) This extended only in caſe of a Diſpoſal by Act executed, &c. foz notwithſtand⸗ 
ing any Will, a third Part deſcended, &c. 6 Co. 76, 77. 9 Co. 133. b. (9) A Pardon foz ſuch 
Allenation was to be ſued of Courſe, paying a third Part of the yearly Walue. 34 & 35 H. 8. 
c. 5. Par. 13. But by 12 Car, 2, c 24. all Fines foz Alienation, &c. are diſcharged, | 


4, By the ſame Act it is enacted, That every Perſon having Manors, 

53 5 c. of Eſtate of Inheritance held of the King in Chief by Knights-Ser- 
(o) But this vice, and having other Manors, Cc. held ot the King or any other by 
—— Knights-Service or otherwiſe, (o) ſhall have Power to give, Cc. by 
away the Will in Writing, or otherwiſe by Act, &c. Two Parts of the ſame Ma. 
Cuſtom of nots, in Three Parts to be divided, or elſe as much of the ſame Manor, 
Deviling, gc. as ſhall amount to the (p) yearly Value of Two Parts of the ſame, 

| . in Three Parts to be divided in Certainty, &c. for the Advancement, 
c. ſaving to the 1 the Cuſtody, primier Seiſin, &. of a Third Part, 


ſable by Cu⸗ & a 

om was Fines for Alienation, &c. 

eld by | | 25 
Lnights-Service, the whole notwithſtanding might have been deviſed by Fozce of the Cuſtom. 
Co. Lit. 111. b. Kelw. 206. a. 215. Dal. 75. 9 Co. 133. b. Moor 70. Pl. 195. 1 And. 52, 147. 1 Leon. 
267. N. Benl. 317. 1 Bull. 165. Ley 62. Styl. 476. 2 Sid. 153, 154. (p) But ſuch Hereditaments 
as were not of any yearly UWalue, as bona Felonum & Fugitivorum, Waifs, Strays, &c. could 
not be left to deſcend as Part of the Third Part, oz be deviſed as Part of the Two Parts, 
Co, Lit. 111. b. 3 Co. 32. 10 Co. 8r, a. 2 And. 21, 22. 2 Leon. 42. Godb. 12. Het ſuch Fran- 
chiſes of uncertain Ualue being held in Capire, would have pzevented the Owner faom deviſing 
1 . and made his Deviſe of his Lands void foz a third Part thereof. Co. Lit. 111. b. 

Or 837. 


J. By the ſame Act it is enacted, That if one holds any Manors, Cr. 
only of any other than the King by Knights-Service, and other Lands 
and Tenements in Soccage, or of the Nature, &c. he may give, G. 
* (q) Not ſaid (q) by Will or otherwiſe, by any Act, &c. Two Parts of the ſaid Ma- 
in Writing. nors, Oc. held by Knights-Service, or as much thereof as ſhall amount 
to the yearly Value of Fwo Parts, in Manner aforeſaid, and all the 
Soccage-Lands, ſaving to the Lord, &c. by Knight-Service, for his 
Cuſtody, &. as much as ſhall amount to the Third Part of the Lands 

held by Knights-Service. . | Q 
6. By the ſame Act it is enacted, That if one holds any Manors only 
of the King by Knights-Service, and not in Chief, and other Manors, 
Cc. of any other by Knights-Service, and alſo other Manors, Cc. of 
(t) Not ſaid any other in Soccage, or of the Nature, &c. he may give, Cc. (r) by 
Im Writing, Will or otherwiſe, by Act, &c. Two Parts of the ſame Manors, Cc. 
held of the King by Knights-Service, and of the other Manors, Cc. 
held by Knights Service, or as much of either of them as ſhall amount 
4 to 


. 


— 


—_—_— 


Deviſe. . 
to the yearly Value of Two Parts, in Manner aforeſaid, and all his So- 
cage - Lands, ſaving the Cuſtody, Cc. of ſo much of the Knight- Service 
as ſhall amount to the yearly Value of a Third Part thereof. 

7. Whereas in ſeveral Branches of 32 H 8. it is contained, That eve- 
ry Perſon having any Manors, Cc. of an (s) Eſtate of Inheritance, 
ſhould have Power to give, Cc. by the Statute of 34 & 35 H. 8. c. 5. it (s) © Kent 
is declared, That thoſe Words, Eſtate of Inheritance, ſhould be taken of 1 
Eſtates in Fee-Simple only. Weirs du⸗ 

i | ring the Life 
of B. was not deviſable by either of theſe Icks, being only a deſcendable Freehold. Gawin and 
Rants, Moor 625. Pl. 858. Cro. El. 804. Et vid. 1 Leon. 252. Poph. 91. 1 Kol. Rep. 334. Took and 
Glaſcock, 1 Saund. 261, Cart. 208, —IBnt a determinable Fee-Simple was deviſable. Cro. El, 805. 
x Bulſ. 184. —IBut he that had an Eſtare pur eurer vie in Lands, deviſable by Cuſtom, might 


deviſe it. Cro. El. 805. where Firz. Title Deviſe 21. is cited: But by 29 Car, 2. c. 5. par. 12. 
Eſtates pur auter vie are deviſable. 


8. By this Act of the (t) 34 & 35 H. 8. c. x. it is enacted, That eve- 

Perſon (u) having a ſole Eftate in Fee-Simple, or ſeiſed in Fee in (9 507 the 
e. or in Common in any Manors, &c. in Poſſeſſion, Rever- poſition of 
ſion, or Remainder, or of Rents or Services incident to any Reverſion this Ad, vid. 
or Remainder, and having no Manors, &c. held of the King or other 3 * 
Perſon by Knights-Service, ſhall have Power to give, Cc. to any Per- Lois Cale, 
ſon (except Bodies Politick) by Will in (w) Writing, or otherwiſe by 10 Co 8. 
Act executed in his Life, or by himſelf ſolely, or imſelf and others 2 Browal. 


b 
jointly, ſeverally, or 1 or by all thoſe Ways, or any of them 293: 
as much as in him of Right is, all his Manors, &c. or any of them, tu) 10 Co. 


or any Rent, Common, or other Profit out of the ſame, or out of 83: b. : 
any Part thereof, 2 Brownl. 


103, 104. &c, 
Et vide the Caſe of Weedon and Baldwin, 1 Levin. 18. 1 Sid. 55. Raym. 39. (w) If a Man de- 
viſes, that his younger Childzen ſhall have ſuch Rent-Charges as are expꝛeſſed in ſeveral Ulri⸗ 
tings by him figned and ſealed, this is a good Deviſe in Writing of the Kients themſelves, foz 
refereing to the ſeveral Writings, it is as if ſpecially limited in the Will; but a Uill cannot re- 
fer to Mozds only without W2iting, foz all the Will ought to be in Waiting, therefoze nothing 


can be added thereto by Parol⸗Averment dehors. Molineux's Cale, Cro, Jac. 145. Noy 117. But 
fo; this, vid. 4 Co. 4+ a 


9. By the ſame Act, every Perſon having a ſole Eſtate in Fee-Simple, (x) It he 
or ſeiſed in Fee in Parcenary or Common, of any Manors, Cc. in Poſ- had deviſed 
ſeſſion, Reverſion, or Remainder, or of any Rents or Services incident All his 


to any Reverſion or Remainder held of the King by Knight-Service, in * 
Chief, or of the Nature, &c. ſhall have Power to give, Oc. to any fold all his 
Perſon (except Bodies Politick) by Will in Writing, 


or otherways by Capite 
Act executed, &c. Two Parts, as well of the ſaid Manors, &c. as of all Lands, oz 


his other Rents and Hereditaments, or any Rent, Common, or Profit they od. 0 
out of the ſaid Two Parts, or any Part thereof, in Three Parts to be di- pern 


vided, or as much as ſhall amount to the 22 Value of Two Parts Menace hag 


im, the 
thereof, in Three Parts to be divided, of what Perſon ſoever held. Wil — 
And by the ſame Act it is enacted, That the Will ſhall be good (y) for have been 


Iwo Parts, though made of the whole, the Diviſion to be made by the _ 
Deviſor, by Will, or otherways by Writing; and in Default thereof, by 1 andg. Co. 
Commiſſion out of the Court of Wards, and Enquiry of the Value by | 


Lit. 1171. b. 
the Oaths of 12 Men, Ce. 3 Co. 35. 2. 


| 10 Co, 84. 3. 
It he had conveyed all his Capice Lands to his Son oz Ulite in Fee, and had after purchaſed 
SocgyLano, be might tae deviſed all theſe in Fee. 10 Es 4, a 
y a 


| . 2 Browal. 103, 104. 
11 Co. 24. ſeiſed of 3 Acres in Capite, deviſed one Acre to A. another to B. 
and the third to C. the Meir ſhould not have had the laſt Acre only, but a third Part of each, foz 
the Will is entire, and took Effect at once. Moor 38. Pl. 124. 734. PI. 1019. 2 And. 190. 
here ſeiſed of two Parts in Fee, and of third Part in Tail, it ſhonld have been good 
oz the two Parts in Fee, Cra. El. 286. Et vid. Cro. El. 267. 


/ 


—_ ett 10. If 


a. 7 3 * 1 


* — — a 


"348 Derviſe. 


10. By the ſame Act, every Perſon having a ſole Eſtate in Fee · Sim. 
ple, or ſeiſed in Fee in Parcenary or Common, of any Manors, Cc. in 
(z) This ex: Poſſeſſion, (2) Reverſion, (a) or Remainder, or of any Rent or Ser- 
tends to a vice incident to any Reverſion or Remainder, held of the King by 
— 4 Knight- Service, and not in Chief, or held of any other Perſon by 
ow Knights. Service, ſhall have Power to give, &c. to any Perſan, (exce 
upon an 2 : 175 7 ; | pt 
Eſtate⸗ Bodies Politiek) by Will in Writing ot otherways, by Act, &c. (b) TVO 
KMail. Co. Parts of the ſaid Manors, Sc. held by Knight- Service, or any Rent, 
Lit. 111. b. Ge (c) out of the ſaid Two Parts, or as much as ſhall amount to the 
Move 2 7- yearly Value of Two Parts thereof, &c. And by the fame Act it is en- 
Leon. Lovis's ated, That the Will ſhall be good for Two Parts, though made of the 
Caſe. 1o,Co- whole, &. held by Knight: Service, and alſo for the whole not held of 
$0. a. 81. b. the King by Knight-Service, in Chief or otherwiſe by Knight- Service, 
1 Brownl. gr of any (d) Rent, &c. out of the ſame, or any Part thereof, the ſam: 
Et vid. 71 Co, Diviſion to be made by Will, &c. or in Default thereof, for as much 
+64. of the ſame Manors, Ge. as concerns the King's Intereſt, by Con 
6% Intend- miſſion out of the Court of Wards, and for ſuch of the ſame Manor: 
ef only of Cc. as concerns the Intereſt of any other Lord, by Commiſſion out © 
ſuch Re- Chancery. 
mainders , | . | 
as d;ew Ward and Marriage by the Common Law, as if a Reverſiori erpectant upon an C5 - 
foz Aife had been granted to one foz Life, the Bemainder in Fee. (b) Goulſ. 84. 3 Leon 
(c) If a Rent be deviſed out of the whole, two Parts only ſhall be charged therewith. Co, | 
117. b. 3 Co. 33. a. Con, 8 Co. 84. b. 85. a, Hob 8 (d) It he hath Lands held by Knight: < 
vice, but none in Capite, he map charge two Parts of his Knights-Service Lands and a. 
Socage Lands therewith. Co. Lit. 111. b. Duting the Life of the Gzantee foz Life it we 
within the Statute, but if he died, this was a Remainder within the Statute, though d 
22 ms Lit. 111. b. 10 Co. 81+ b. Et vid. Wethen and Baldwin, 1 Sid. 55, 56. Raym. 39 
I LEVIN, 18. 


1 


11. By the ſame Act it is declared, That the Savings, &c. for 

Cuſtody, &c. to the King in the former Act, and of the Wardſh: 

other Lords, ſhould be expounded as follows, viz. That the K ingſ 

(e) Moor have for his Third Part ſuch Manors, &c. as ſhould by any (e) . 


775 49 634 deſcend or come by Deſcent, as well in Tail as Fee, or in Tail © 
8 4. b. to the Heir of che Deviſor, or by any Act executed in his Life, f) 


(f) Butler mediately after the Death of the ſame Deviſor. 


and Baker's | 
Caſe, 3 Co. 27. 3 Leon. 271. Moor 224. Pl. 401. Poph. 87. 1 And 348. Et vid. Moor 734. 


12. By 29 Car. 2. cap. 3: 2 5. it is enacted, That all Deviſes of 
| Lands or Tenements deviſable by the Statute of Wills, or any Cuſtom, 

. ſnall be in Writing, and ſigned (g) by the Party deviſing, or ſome 

(8) I - of other in his Preſence, by his Direction, and ſhall be (h) atteſted and 
Will with ſubſcribed in his Preſence by 3 or 4 credible Witneſſes, or elſe ſhall be 


is own void. | 
and tho' nt * ; | 
he does not ſubſcribe his Name, but ſeals and publiſhes it, and the Thzee Witneſſes ſubſcribe 
their Names in his Pzeſence, it is a good Mill, foz his Name being wꝛote in the Will, it 1s 4 
ſufficient Signing, and the Statute does not direct whether it ſhall be at the Top, Bottom, &c. 
Lemayne and Stanly, 3 Levin. 1. adjudged per toram Curiam: And by Thee Judges againſt Onc, 
the Sealing is a Signing within the Ack. —And note, it is not ſaid in the Ack, that the Sign⸗ 
ing ſhall be in the Pzeſence of the Thzee Witneſſes. 3 Mod. 219. (b) But if a Pan ſubſcribes 
and publiſhes his Will in the Þzeſence of Two Witnefes, and they ſubſcribe it in his Þzeſence, 
and after makes a Codicil in Writing, reciting, That he had made a fozmer Mill, and confirmed 
the ſame, (except what was excepted by the Codicil) and declares, That the Codicif ſhould be 
taken as Part of his Will, and publiſhes it in the Pꝛelſence of one of the ſame and another Wit⸗ 
neſs, &c. this is not a good Ulitl, fo; there were not Thzee ſubſcribing Witneſſes in the P2f- 
ſence of the Teſtatoz, and one of the Bitnefes to the Codicil never ſaw the waill. Lea and Libd, 
3 Mod. 262. adjudged; though objected the Mill and Codicil made but one Mill, and the Circum⸗ 
{kance of Thzee Witneſſes wanting to compleat the Will was perfected by the Codicil. If a 
Man makes a Mill in ſeveral Pieces of Paper, and there are Thzee Witneſſes to the laſt Papft; 
and none of them ever ſaw the firſt, this is not a good Will. 3 Mod. 263. per Cuciam- 


AS 


2 Plcading. 
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(a) Bleading, ( Where it 

| | : | | | muſt have 

1. TN . Deviſe, it muſt be ſhewed of what (b) Fſlate the — 2 ro 

1 Deviſor was ſeiſed at the Time of making the Will. Mich. was held in 
18 & 39 Elix between Willis and Fletcher, Cro. El. 530. adjudged. Socage. 


0 . C . El. 6 | . 
1 Sid. 263. Pet vid. Dyer ＋ b. - And whether neceCary to be found in a ſpecial Uerdit, via. 
„ Rol. Abr. 697. Pl. 4. and the Notes there. (b) And that he died ſeiſed of that Eſtate, foz it 
diſſeiſed befoze his Death, the Will could not operate. 1 Mod. 217. 


c ( Diſceit. 1 


Noy 152. 


(A) (e) In what (d) (e) Caſes it lies. Th 


Na Precipe quod teddat, if the Tenant be ſummoned upon Execution 
the Land accozding to the Common Law and the Sum- was ſued, or 
mons returned, and the Tenant makes Default, upon de Cancel- 
which a Gand Cape iſſues, and thereupon Judgment is lar 2 F. * 

given, the Tenant map have a Writ of Biſceit by the Equity of 7?,7: er. 


I : 
the Statute of the 31 El cap. 3. fo; that he was not ſummoned at liebte 


I, 


the parochial Church accozding to the ſaid Statute, (f) foz this one Man does 


is not Erro, and ſo he is without Nemedp fo2 the Land, which ꝛ Thing in 
was the Miſchief betoze rhe Statute, and he can onlp have an the Nagle of 
Action upon the Caſe againſt the Sheriff, if he cannot have this „ich the 
CUrit, H. 37 Eliz. B. R. between Collet and Marſhal held, fo2 the other is das 
Statute intends to put it in equal Degree with a Mon⸗Summong maged and 
at Common Law. | . K. 
2 Inf. 444. (d) Mid. Part 32. Pl. 6, 9,8. 33. Pl. 13, 14, &c. 191. Pl. 1. 192. Pl. 2, 5,6, ng 
Pl. 12, 13. (e) When againſt an Attorney for appearing, &c. without Warrant. Dyer 361. Pl. 13. 
(f) 1 Rol. Abr. 793. G. 5. S. C. which vide; with the Notes there. f 


2. If one without my Knowledge purchaſes a Quare impedit in my 
Name, returnable in Banco, and after cauſes it to be abated, or me to 
de nonſuit thereupon, I may have a Writ of Diſceit againſt him. 
E N. B. 26. A. | | 

3. If one forges a Statute-Merchant in my Name, and thereupon a 
Capias is ſued, upon which I am taken, I may have a Writ of Diſceit 
e him that forged it, and him that ſued the Capiar, &c. F. N. B. 
96. | | | | 
4+ It lies againſt him that imbezils or procures a Writ to be imbe- 
zilled. F. N. B. 98 E. | | 

5. If a Notary, or others of their Covin, counterfeit the Seal of any 
Parſon or Vicar, and forge Letters of Reſignation of his Parſonage or 
Vicaridge in the Name of the Parſon, &c. he ſhall have a Writ of Diſ- 
ecit thereupon. F. N. B. 99. K. | 


(B) Upon 


— _ — nous * — — — — * 
. 
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Diſceit. 


(B) Upon what Recovery it lies. 


(-) FP. N. B. 1. (a) JA a Wiit of Waſte, if at the great Diſtreſs the Sheriff 
98. B. Co. enquires of the Waſte by Jnqueſt, accozding to the Sta- 
* b. tute, the Dekendant ſhall have a Writ of Biſceit, if he was nor 
(b) For this, (b) fummnroned, though the Recovery was by Inqueſt, becauſe 
the Mainper- the Default is the Cauſe of the Loſs. (c) 17 Ed. 3. 51. b. 


nors upon the 


Diſtreſs ſhall be examined. F. N. B. 99. C. (c) Fitz. Diſceit 430. S. C. 


2. But otherwaps tis in an Alliſe, 17 E. 3. 58, b. 
3. It A. be Leſſee fo2 Life, the Remainder in Tail to B. and a 
Precipe in Capite is bzought againſt A. and B. ag Joint-Tenants 
(4) F. N. B. by Covin between the Wemandant and A. and (d) pꝛocure one 
96 E. like to anlwer koz B. as Joint⸗Tenant, and join the Mile, and after 
Point. they make Default, by which a final Judgment is given againſt 
them, in this Cale B. wall have a TCrit of Diſceit, bp which he 
| ſhall be reſtozed ro the Land. 17 E. z. 60. b. 

(e) F. N. B. 4. (e) In a Plea of Land, if the Demandant recovers by the 
96. D. Dekauit of the Attoznep of the Tenant, if the Demandant be 
| Party to this Diſeeit, a W2ir of Diſceit lies, and he ſhall reco- 

() Iſeppoſe ver the Land. 21 E. 3. (f) 45. b. 
this milprint- 
ed, for I do not find the Book cited warrants this Opinion. 


5. If a Man recovers in a Precipe in Capite by Defaule, where the 
Lands are not held of the King, and he had not the Lord's Licence to 
ſue in B. the Lord by Writ of Diſceit may recover his Damages, but 
the Recovery ſhall ſtand in Force, and (g) the Lord ſhall not have his 
n'rava* Seigniory, but the Recoveror ſhall hold of the King by Eſtoppel. 
n'ory ; F. N. B. 98. N. | 
but J ſup- | | 

ole it miſpꝛinted, and that it ſhould be navera: And foz this, vid. 2 Inf. 39 where it is ſaid the 


Reco d of the Judgment ſhall ſtand in Fozce; and concerning the Conclufion of the Tenure 
Lozd ſhall have Kemedy againlt the King by Petition of Right. "W the 


6. If there be a Recovery by Default againſt a Man in Priſon, he 
600 Co. Lie, mall not have a Wric of Diſceit, (h) if according to the Law of the 
158. b. 2 Inf, Land he was ſummoned by Summoners and Veiors, and the Land takon 
253- Palm. into the King's Hand by the Pernor. Co. Lit. 259. b. but he may by Writ 


285 wy tog of Error avoid the Judgment. 
Title Summons, and the Diviſions thereof. 


” * 


* — 2 * — 8 —_— —_— * 
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(C) Upon what Recovery and in what 
Action it lies. 


I. 11 a Man bzings a Writ of Diſceit againſt him that reco- 

1 vers in the firſt Action, and the Sheriff returns him ſum⸗ 
moned, upon which, fo2 the Non-Summons, in the firſt Action, 
the Kecoverp is reverſed upon the finding of a Non-Summons in 
the Firſt Acton, the Defendant in this Writ of Difceit ſhall not 
have a Writ of-Dilceit upon this Kecoverp to recover the Land 
again, ik he was not (ſummoned, but he is put to his Kemedy 
ag ainſt the Sheriff, 8 H. 6. 2. | 


2 | 2. Jt 


, 41 
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* It a Man recovers by Default in a Keſummons, where as 


the Tenant was not reſummoned, he ſhall have a Wit of Dic- 
teit. 13 H. 4 8. b. 2 


z. Ik in a scite facias upon a Hecognizance, a Man recovers 
by Default, and hath the Lands delivered to him, a Wzit of 
Diſceit lies to recover the Lands. (a) 17 Ed. z. 12 b. adjndged, () Fu Dit. 
18 Ed. 3: 28. adjudged, 1 Ed. 3. 25. b. ſaid to be adjudged, ce it 36. S. C. 
4 (b) At a Man recovers by Default in a Writ of Waſte, poi sr. 
though he recovers in a Manner bp Action tricd, inaſmuch as 
rþe_ Sheriff enquires by Jurp, pet a Wzit of Diſccit lies. Q ERS 
2 * 4* 42. . | . . «CT. 
1 © It a Man recovers by Default in a Scire facias to exe (e) E. N B. 
cute a Fine, though this Scire facias be given by the Statute, pet 7. D. S. F. 
a Wzit of Diſceit lies upon it; foz if he was not ſummoned, the 
Statute is not dulp purſued, 1 E. 3. 25 b. adjudged, 26. 
6. Jt A. bzings Debt againſt B. upon a Bill, and the Deken⸗ 
dant pleads in Abatement, and the Plea is over-ruled againſt : 
the Defendant, and the Atrozneys, by Dilceit between them, 
(d) that the Plaintiff ſhall recover hi Vebt, whereas the Judg- TA 
ment ought to be but a Reſpondeas vuſter, pet no W2it of Diſccit (d) n is 
lies to reverſe the Retozd, but only to recover Damages. Mich, ed 2c 


13 Jac. B. R. between Waller and Dorrington, per Curiam, = Gr. 


nal; but 
ſome Words ſeem to be wanting to perfect the Senſe, 


7. (e) If a Man recovers in a ware impedit by Default, &c. now if (e)Dyer353- 
the Defendant was not ſummoned, &c. he may have this Writ, and the Pl. 30- 


thereupon; and if the Diſceit be found, he ſhall have a Writ to the 9 BI; 
Biſhop, Cc. F. N. B. 98. G. 


— 


(D) At what Time it lies. 


Le againlf whom the fiecoverp is map have a Wzit of Dil- 
ceit befoze (a) Ericution made. 18 Ed, 3. 26. 17 Aſſ. 14. (a) For if he 
Aſſ. Attaint 27. per Finchden. ' | could not 


| | have Diſceit 

before Execution ſued, perhaps the Demandant would not ſue Execution, or enter till the Summoners 

on _— . reddat, and the Summoners, Veiors and Pernors, in the Grand Cape were dead, 
& F. N. 9. 97. C. | 


2. It lies not after the Death of the (b) Snmmoners, Veiors, and (b) But if 


Pernors, for ſummoned or not is triable by Examination of Summoners, the Sum-- 
Pernors, and Veiors. F. N. B. 97. C. mons, &cc. 


by Four, ſo 
long ag Two live, Difceit lies, F. N. B. 98. D. 


(E) Who 


Uuuun 


Summoners and (f) Pledges upon the Attachment ſhall be examined! Keen, 293. 


— — — 
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mn 


(E) Who ſhall have the Writ. 


I. HF that loſes the Land ſhall have the Mzit without Donbt. 
(i) Fitz. Diſ. | 


| (a) 8 H. 6. 2. 
ceiry 8. C. 2. (5) So the Heir of him that loſes wall have the Wꝛit. 


00 FNE (c) 8 H. 6.2. 
98. Q. S. P. (e) Br. Diſeeit 16. S. C. Fitz. 9. S. C. 


* 


3. If in a Scire Facias, upon a Recognizance, Execution is awarded 
by Default, and the Defendant dies, his Executors may have a Writ of 
Diſceit, and be reſtored. FE. N. B. 98. R. 

4. If Tenant for Life loſe by Default when he was not ſummoned 
cc. and dies, he in Reverſion ſhall not have a Writ of Diſceit, for he 
ſhould not have had Error before the Statute. F. N. B. 99. E. 


—_— — ä » A. Mt. Mts. Mn ks. Mt 6B —— CO OI 0 — — 


F) Againſt whom. 


(a) Fitz. Dif. I. D&S W?it lies againſt him that recovers without Doubt. 

ceit 9 S. C. (a) 8 H. 6. 2. | 

Br. 16 $.C. 2. So it lies againſt the Heir of him that recovers. (b) 8 H. 6. 2. 

8 3. If in a Precipe quod reddat, the Sheriff returns the Tenant ſummon- 

ma 8. C. ed, when he was not, ſo that upon the Grand Cape returned, the Te- 
| nant loſes the Land by Default, the Tenant ſhall have this Writ againſt 

(e) Who in him that recovered, and againſt the (c) Sheriff for his falſe Return. 

this Wait FN B. 97 C. | 

ſhall _ 4. If the Demandant that recovers by ſuch falſe Return of the Sheriff 

bie Kally. makes a Feoffment of the Land, then this Writ lies againſt the De- 


F. N B. 97. D. mandant and his Feoffees and the Sheriff. F. N. B. 9). C. 


* 


— — 


ie () (a) Examination. 


ſummoned or | | oy + ty 
— oy 1 1 N a Wit ok Diſceit, if the eſt Summoners come, and 
2 none of the other Meiozs oz Pernoꝛs, and the Summoners 


of the Sum. Are examined, and it is found by them that the Summons was 
movers, not made, the Judgmeut ſhall be reverſed. 29 E. 3. 34. 


Veiors, 
Pernors. F. N. B. 97. But for this, vid. 2 Rol. Abr. 581, I. 5 82. H. 


2. If in Diſceit the Sheriff returns one Summoner dead, yet the other 
Summoner ſhall be examined, & c. and if it be found that he did not 
make the Summons, cc. the Party ſhall be reſtored to the Land. 
F. N. B. 98. D. 

3. So if it be found that one Veior or Pernor did not do that which 
he ought to do, the Party ſhall be reſtored, becauſe ic ought to be 
done by both. F. N. B. 98. D. 


I 1 


* Diſceit. ; | | 547 


() (a) At what Time. 8 


upen a Reeo- 


. IA a Wiit of Diſceit, if one of the Summoners comes at the gane in 
| Map, he ſhall be examined pꝛeſentlp, foz the Danger of g che Defen- 
Death, and what he ſays ſhall be entered, and Pzoceſs ſhall be gant remov'd 
awarded againſt the others. 26 Ed. 3. 61. he Lore 
Error in B. R. and after brought a Writ of Diſceit in B. The Earl of Northumberland ogainft 


Salthill, Palm. 56, 57. Ore: the. 547. Hob. 218. by which laſt Repoet the Tenant before Execution 
brought a Wrie of Diſceit; and becauſe that would not ſtay the Execution, he brought a Writ of Error 
alſo: And though both theſe Writs tended to avoid the Judgment, yet becauſe they were upon ſe ve- 
ral Reaſons and Reſpe tts, they were both allowed, 


2. Ik a Wꝛit of Diſceit be fued agaiuſt rhe Partp that reco- 
vers, and the Sheriff and thep return nihil, but the Garniſherg 
are returned ſummoned, and appeat at the Map, they ſhall p2e- 
ſentlp be examined, though the Party be abſent, fo2 the Danger 
of their Death, bp which the Plaintiff ſhall be without Kemedp. 
1 E. 3. 26. adjudged. 2 E. 3. 48. b. adjudged, 

3. But though it be found that there was not any Summons, 
pet it Chall not be p2eſentip reverſcd, but a Diſtringas ſhall iſſue 
againſt the Party, becauſe he may at the Keturn thercof plead a 
Keleaſe, 2 E. 3. 48. b. 


— — — 
— — 


(J) Judgment. 1 
At what Time it ſhall be given. 


1. T? Diſceit againſt the Party that recovers, &c. if the Party 

be returned ſummoned, and makes Default, pet if upon 
Examination it appears there was not a good Summons, Judg- 
ment ſhall be given pzeſentlp, (a) without awarding moze P20- (a) In a Wrie 
ceſs againſt the Party that makeb Default, becauſe if Judg- of _ 
ment ſhall be ſtap'd till he comes, there map be a Diſtreſs inf, be fac #2. 


uite, and ſo the Plaintiff ſhall be diünherited. (b) 8 H. 6. 1. b. 5. b. writ, 
adjudged. | and the Jud» 


es ſhall exa* 
mine the Iſſue, without any Plea or Appearance of the Tenant, &c. 1 Leon. . l. Benl. 67. 
Pl. 113. (b) Fitz. Diſceit. 9. S. C. Br. 16. S. C. 


() How for the Land. 


he Judgment ſhall be, That the Plaintiff ſhall be (a) re- () k. N. B. 


18 E. 3. 28. ; 294. 
Palm. 57, 59. (b) Br. Diſceit 16. S. C. Fitz. 9. S. C. (e) Fitz. Diſceit 36. S. C. 


2. If a Parſon brings a Writ of Diſceit for forging Letters of Reſig- 
nation of his Parſonage, in the Name of the Parſon, quere if by this 
he ſhall be reſtored to his Benefice ; it ſeems quod non, becauſe it is a 
Spiritual Amotion, c. F. N. B. 99. K. 


(L) Profits. 


9 T ſfozed to rhe Land again. (b) 8 H. 6. 5. b. (c) 17 E. 3. 12. b. 9. C. Loon 


548 Di.iſceit. Diſcent. 


(L) Profits. 


I, H E hall be reſtoꝛed to the Iſſues from the Dap that the De⸗ 
| tendant had Execution till the Dap of this Wzit pur⸗ 

(a) This is chated. 41 E. 3. (a) 21. (b) 17 E 3. 12. b. 
mii printed in 8 0 
the Original 1 N 4 I ſuppoſe ſhould be 2; which vid, _ Judgment 87. Br. Diſceit 8. 


2. He ſhall alſo be reſtozed to the Iſſues from the Day of the 
Wzit purchaſed till the Judgment, and the King ſhall not have 
ce) Fitz Dif. them. 43 E. 3. 32. (c) 17 E. 3. 12. b. 18 E. 3. 28. dubitatur 
OS (d) 41 E. 3. 2. (e) 1 H. 6. 5. b. Contra, 22 E. 3. (f) 34. 
ceit 8. 8 C. Fitz Judgment 87. 8. C. (e) Fitz. Diſceit 9. S. C. Br. 16. S. C. (f) This is mi. 
printed, for there are not ſo many Folio's in that Year. , 
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(+) Diſcent | (a) Dis 
quid; and 
the Diverſity] ] Cent. 
between : 
mediate and 
immediate, 
lineal and 
collateral 


per. (A) Diſcent by the (b) Cuſtom of 


i Vent 41 (c) Gavelkind or (d) (e) Borough- 
King por . Engliſh. 
kind Lands, 


88 


* 


F the Cuſtom of a Copyhold be, That the eldeſf Daughter 


and dies I, 
ſciſ:d, leaving ſhall have the Land, the cldeſt Aunt ſhall not have it bp 
3 the Cuſtom, fo2 ſhe is not within the Cuſtom, Paſch. 


only ſhall in- 8 Jac. B. (f) Ratcliffe and Chapman, per Curiam. 


herit, for the 3 | 
Crown, and the Lands whereof the King is ſciſed Jure Cozone, are concomitantia, Co. Lit. 15. b. 


Raym. 77, the Opinion in Pl Com, to the contrary.is denied by Twyſden, 1 Sid. 138. the Cuſtom is 
ſuſpended (e) The Srarute de Donis bringing in a new Inheritance by way of Intail, ſuch Eſtate 
in Gavelkind- Lands hath been taken to deſcend to all the Brothers, becauſe it is Part of the Fee. Sims 
ple Eftate. 1 Mod. 97 which vid. Noy 106. —So the youngeſt Son ſhall inherit an Eſtate in Bo- 
rough-Engliſh Land. Noy 106. (d) Special Cuſtom that Lands in Fee ſhould deſcend to the younger 
Son, but Lands in Tail to the elder, is,good. March 54,55. per Curiam. — So that it ſhall deſcend 
to the youngeſt Son, if not of the helf Blood, and if he be, then to the eldeſt. (o Lit. 140. b. 
(e) Where the Cuſtom was laid, that if a Copyholder dies ſciſed &c. and the Co py hold was granted 
to a Man and his Wiſe, and the Heirs of the Man, and he died. 2 Leon 205. dubitatur whether 
within the Cuſtom. © (f) Codb. 166. S. C. & S. P. per Curiam, 4 Leon. 242. S. C. & S. P. per 


(s) By fome . 2. (8) The ponngeſt Brother all not have Bozough-Engliſh 
uſtoms the Land, foz he is not within the Cuſtom, (h) Paſch. 8. B. 

youngeſt "ae, MF to Or A 
Brother ſhall inherir; but Conſuetudo loci eſt obſervanda. Co. Lit. 110. b. —So the general Cuſtom 
of Gavelkind Lands extends to Sons only; but by ſpecial Cuſtom, when one Brother dies without 
Iſſue all his Brothers may inherit. Co. Lit. 140. a, b. (h) Godb. 166 S. C. And per Curiam, if 
the Cuſtom be, that the youngeſt Son ſhall inherit, the youngeſt Brother ſhall not inherit by the 
Cuſtom ; and ſaid, that it was ſo adjudged in one Denton's Caſe. 4 Leon. 242. 8 C. & B. per Cu 
riam. And vid. the Caſe of Bayley and Stephens, Cro. Jac, 198, where it is ſo agreed per Cu- 
riam. And vid. Cro. Car. 411. 

EO OA 4 3. If 


eee 


1 


Male, that he ſhall have it befoze any of them, and the Tenant 

of che Land hath ſeveral Daughters, but no Heir Male, and the 

eldeſt Daughter dies in the Life of the Tenant of the Land, ha- 

ving Iſſue a Daughter, this Szandthild is witkin. the Cuſtom, 

and ſhall have rhe Land bp Diſtent upon the Death of the Bzand- 

father, Mich. 10 Jac. B. 21. b. between Godfrey and Bullock, pet 

Curiam. | WA" oo ene he | 5 1 Sr REES. 
4. (i) If Borough-Engliſh Lands be let to a Man and his Heirs during () gaxter 

the Life of J. S. and the Leſſee di:s, the youngeſt Son ſhall enjoy it. and DowaF. 

Co. Lit. 110. b. well S. P. 


| wy es oe Logs ot ode FOR BT TIN »\, 4:4, 02 YheFer 
taking it as 4 diſcendible Freehold, the Cuſtom that runs with the Land guides the Plteent to 
the younger Son. 2 Levin. 138. adjudged upon a ſpecial Merdict; though it was objected, the Meir 
took only by the ſpecial Limitation to pꝛevent an Occupancy. 


5. (X) If a Rent is granted out of Gavelkind Lands, (I) it is of the (k) Randal 
Nature thereof, and ſhall deſcend to all equally. Trin. 24 Car. between and Roberts 
em) Randal and Writtle, 2 Leon. 87. adjudged. — 1 
0 That a, Truſt ſhall deſcend accozdingly, vide 2 Rol. Abr 780. Pl. 6. —And all the Sons of 

ſtuy que uſe that dies befoze Admittance, Ante 184. Pl. 2. (m) Randal and Jenkins, 1 Mod. 
96. S. C. adjudged, becauſe the Bent is Part of the Pꝛoſits of the Land, and iCues out thereof. 


n 


| | | (1 Fol. 624. 
(B) To whom it ſhall deſcend: , 
.. TIF A. be ſeiſcd of Copphold Lands in Fee of the Nature of 

Bo2ough-Engliſh Land, and ſurrenders it into the Hands 
of the Lozd, ea Intentione that he ſhould regrant it to him and his 
Wife, and to the Yeirs of himſelf, and the Lozd regrants it ac- 
toꝛdingly, and there is a Cuſtom, That if anp Perſon be leiſed in 
Fee of anp ſuch Cuſtomarp Land, and dies fo ſeiled, that the 
Land ſhall deſcend akter his Death Filio juniori hujuſmodi Tenentis 
, tuſtomar* ſic obientis ſeiſiti ſecundum Naturam of Bo2ough-Engliſh 

Land; and after A. having Iſſue Th:ce Sons, dies ſo ſeiled, 
and after, 10 Pears after his Death, the poungeſt Son dies in 
the Life of his Wife withour Jſſue, it ſcems the cldeſt Son ſhalt 
have this Land as Heir to the poungeſt, and not the middle Son; 
ko the Cuſtom cannot extend ro a collateral Diſcent, ſcilicet, to 
direct the Diſcent between Bꝛothers, fo? this is out of the Cuftom, 
and the Cuſtom was once ſatisfied by the Diſcent to the poungeſt, 
and the Cuſtom fired the Land in the poungeſt, and there is an 
End of the Cuſtom; and when the Cuſtom fails, the Common 
Law ſhall guide the Diſceut ; and bp this ſpecial Cuſtom, this 
Son, which wag the youngeſt at the Time of the Death of his 
Father, ought to have the Land, and not anp other who ſhould 


come to be the pounger after, Tr. 11 Car. B R. between (2) Reeve ( co. Car. 


and Malſter, it wag argued bp the Court, and Brampſton and 4.8. C. 
Barkley (b) inclined, that the Middle could have the Land, and od che | 
Jones and Croke econtra: But thep all ag ccd, if this had not 0 _ 1 
been cuſtomarp Land, that the Eldeſt would have it as Heir to the cabs; "on, 
Father, inalmuch as this was a Keverſion cxpeeant upon an 360, 301, C.. 
Eſtate fo2 Tife, and no acual Seiſin in the poungeſt : And thep the Court di- 
differed onlp in this, Whether. the Cuſtom ſhould guide gn the vided accord- 
Dilcent in the ſame Manner as in the Courſe of a Diſcent at natur. 
Common Law? Aud Croke and Jones held, that upon this ſpe⸗ (b) In che 
tial Cuſtom, it the Coppholder died ſeiſed, having a Hon, and origiaatic is 
| XX IXI his ſemble. 


550 Niſcent. 


his Wife enleint ol another Son, who is bon after, that he 
ſhould not have the Land; but Brampſton and Berkly ccontra 
Intratur, Hill. 9 Car. Rot 583. | | 1 ; 
2. It the Cuſtom be, that the poungeſt Son ſhall inherit, and 
a Man hag Iſſue Two Sons, and the- eldeſt has Jſue Two 
Sons, and dies, and after the Lands deſcend to the poungeſt 
Son, who dies without Jſſue, the eldeſt Son of the eldeſt Brother 
ſhall have the Land, becauſe tze Cuſtom holds not in the tranc⸗ 
verſal Line, but onlp in the lineal Diſcent. M. 24 & 25 El. at 
Hertford Term, reſolved per Curiam. Cited, M. 10 Ja. B. 
3. If there be a Cuſtom within the Manor of T. Thar if the Fathe; 
dies, leaving no Son, but Two or more Daughters, that the eldeſ 
Daughter ſhall have his Land for her Life only, and after her Death it 
ſhall deſcend to the next Heir Male that can derive by Males, and for 
want of ſach, that it ſhall eſcheat to the Lord; and there is another 
Cuſtom, That if the Tenant dies, and leaves a Wife, that ſhe ſhall have 
it for her Life; and a Copyholder of the Manor dies, Jeaving a Wife 
and Two Daughters, and no Son, and his Wife enters, and the elde 
Daughter dies, and after the Wife dies, the Second Daughter ſhall have 
the Land for Life within the Cuſtom ; for though ſhe was not the eldeſt 
| at the Death of her Father, yet ſhe was ſo at the Death of her Mother, 
(c) Foz this, whoſe Eſtate was a Continuance of the Father's Eſtate, (c) as in Caſe 
vid. 1 Rol. of Free Bench. Trin. 15 Cor. 2. between (d) Newton and Shaftoe, 1 Le- 


Abr. 502. vin. 172. adjudged accordingly, and that (e) the Cuſtom was good. 
Pl. 1. and * | 
the Notes there. (d) 1 Keb. 925. 2 Keb. 111, &c.S C. 1 Sid. 167. S. C. adjudged ; and that the 


uſtom was good, though ſaid in the Repozr thereof, that it ſeemed to be admitted by all, that 
— Cuſtom, as to Fee-Simple Lands, would be void, it being wholly againſt the Nature of a 
Fee to eſcheat ſo long as there are Neixs: And 268. another Caſe was ſaid to have been adjndged 
accozdingly upon Debate in B. R. 20 Car. 2. between Sampſon and Quinſey : But vid. that Cale, 
1 Levin. 293. adjudged without Argument, becauſe the Court ſaid, tie Point had befoze been ad⸗ 
judged in the Caſe of Newton and Shafroe. (e) Co. Lit. 140. b. | 


— 


(a) The Sig (C) Baſtard. (a) Mulier. 


nification o 
the Word. 


Co Lit. . 15 a Baſtard enters after the Death of the Father, and con- 
245 b. tinues ſeiſed koz an Year, and after aliens to another, and 

0 ro. . the Alienee dies ſeiſed without any Interruption, pet this Dying 
(b) Fitz. Ba. ſeiſed of the Alienee ſhall not bind the Night of the Mulier, fo! 
Nerdy 179. this is not within the Maxim. (b) 36 Aſſ. 2. adjudged, 


C. Br 


I. 34 | 
S. C. Br. Diſcent 29. S. C. Br. Entry Congeable 75. S. C. 


(bb) 8 Co. 2. (bb) If Baſtard-Eigne dies ſeiſed without Iſſue, and the Lord by 
101. 3. S. P. Eſcheat enters, this ſhall not bar the Mulier, becauſe therè is no Diſcent. 
| Co. Lit. 244. a. "0 

3. If Baſtard-Eigne dies ſeiſed, his Wife being enſeint with a Son, 
and the Mulier enters, and after the Son is born, the Iſſue of the Baſtard 
is barr'd; for to bind the Mulier there muſt be not only a Dying ſeiſed, 


f but a Diſcent. Co. Lit. 244. a. 
(e) 8 Co. 4. (c) A Diſcent of Services, Rent, Reverſions expectant upon 
101.2, b. Eſtates-Tail or for Life, whereupon (d) Rents are reſerved, Cc. ſhall 
57 bind the Right of the Mulier. Co. Lit. 244. a. 


(d) In ſuch | A 
Cale, if the Baſtard receives the Rent, and dies, it hall bar the Pulier, Co. Lit. 15. 


| FJ. If Baſtard-Eigne enters into the Land, has Iſſue, and then enters 
Wet into Religion, this Diſcent ſhall bar the Mulier. Co. Lit. 244. a. 248. b. 
(e) 1 Co. 6. (e) If a Man hath Iſſue Two Daughters, Baſtard-Eigne and Mu. 
101. b. S. P. lier-Puiſne, and they enter, and make Partition, the Mulier is bound 
for ever. Co. Lit. 170. b. 244 b. | = 

2 4 | 


Diſcent. 
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7. (f) If Baſtard Eigne in the Life of his Father hath Iſſue, and dies, 
and then the Father dies ſeiſed, and the Son of the Baſtard enters as 
Heir to his Grandfather, and dies ſeiſed, chis Diſcent ſhall bind the Mu- 
lier. Co. Lit. 244. b. 


* — Fe — 


r 


D) (a) Who ſhall be bound by the 
(b) Diſcent from the Baſtard. 
(c) Baſtard and Mulier. 


1. 17 Cenant in Tail hath Iſſue Baſtard-Eigne and Mulier⸗ 
1 Puiſne, and dies, and the Baſtard enters, and continues 


peaceablp fo; his Life, and dies, and this deſcends to his Iſſue, 


this hall bind the Multer, though this be an Eſtate-Tail. 
39 E. 3. 38. b. admitted. 


enters. Co. Lit. 244. 2. 


(Ff) 8 Co. 
101. b. S. P. 


(a) The col. 
lareral Heir 
ſhall be 
bound as 
well as where 
there be Two 
Sons. Co. 
Lit. 244. 2. 
(b) The Mu. 
ier is bound 
by the Diſ⸗ 
cent before 
the Heir of 
the Baſtard 


(e) Intended only where a Man has a Baſtard by a Woman, and after 


marries that Woman, &. for ſuch Baſtard, by the Law of holy Church, is » Mulicr. Lit. Sect. 400, 
For this, vid. 1 Part 729. Letter D. — And ſuch Baſtard being impleaded or vouched, ſhall have his 
Age. Co, Lit. 244. b. 243. b. 8 Co. 101. b. —And between ſuch Baſtard and the Muliet no Mort. 
dinceſter lies in reſpe& of the Proximity of Blood. Co Lit. 244. b. 2 Inſ 97. 8 Co. ror. b. —Shall 
be vouched. Co. Lit. 377. b. But for this, vid. 2 Roll. Abr. 777. Pl. 1. —But what Privileges ſuch 
Baſtard ſhall have, vid. Co. Lit. 244, 245, 368. a. 2 Inf. 233. Moor 10. Pl. 39. 6 Co. 65, 2, b. 2 Rol. 


Abr. 43+ Pl. 10. | 


2. But it (d) ſcems the Iſſue ok the Mulier chall not be bound RAS) 
by tuch Diſcent, fo2 then * this ſhould be a Bar of the Tail bp Fol. g. 


the Act of his Father, which is againſt the Statute. 
3. Ik there be Tenant in Tail, the Remainder over to another, 
and the Tenant in Tail dies, having Iſſue Baffard-Eigne and 


(d) In the 
Original it 


Wuliex-Puiſne, and the Baſtard enters, and dies leiſed, having 
Jſue, the Dilcent from the Baſtard ſhall not bind the Night of 
him in Nemainder, but he ſhall have his Acton; fo2 the Conti- 
nuance of the Poſſeſſion bp the Baſtard ſhall not be pꝛejudicial to 
him. 39 E. 3.38. bd. EVR > | 
* 4. (e) It the Baſtard dies ſeiſcd, the Mulier being (f) within (e) Co. Lit. 
Age, it ſhall bind him. Contra, Brooke Diſcent 29. 2 1 
| or the Iſſue 


of the Baſtard, in Judgment of Law, is become lawful Heir, and the Law prefers Legitimation before 
the Privilege of Infancy : Vet vid. 8 Co. 100. b. 101. a. where it is ſaid, that as to an Infant, Mon 
tompos, &c. being bound by ſych Diſcent, the Opinions have been both Ways; but concludes ic the 


better Opinion, that they ſhall be bound. Uid. Pl. Com. 372. (f) So if che Mulier be a Feme Co- 
vert, Co. Lit. 244. a. | 


5. If the Father leaſes for Life, or makes a Gift in Tail, rendring 
Rent, and dies, and the Baſtard receives the Rent, and dies, this ſhall 
bar the Mulier. Co. Lit. 15. a. 
6. If Baſtard-Eigne enters, and the Mulier dies, his Wife priviment 
enſeint with a Son, and the Baſtard dies ſeiſed, leaving Iſſue, and after 
the Son of the Mulier is born, his Right is bound for ever. Co. Lit. 244 a. 
7. So if a Man has Iſſue Two Daughters, the eldeſt being a Baſtard, 
and they enter, and occupy peaceably as Heirs, the Law, in Favour of 
Legitimation, adjudges not the whole Poſſeſſion in the Mulier, (who (s) Co. Lit. 


then has only right) but (g) in both, ſo as if the Baſtard has Iſſue, and 368. a, $ P. 
dies, her Iſſue ſhall inherit. Co. Lit. 244. a. 8 Co. 101. b. 


n (E) Heir 


- L - 
e * 


Diſcent. | 


1 
rr 


(E) Heir. 
What Things ſhall deſcend to the Heir or Executor. 


Fa Nobleman, Knight, oz Eſquirc, be buried in a Church, 
and hath a (a) Coat of Armour and Pennoug, with hie 
Od. ab s and ſuch other Enſigns of Fononr as bekong to his De- 
may have an Bret 92 Ozder, put in the Church, oz if a Gzabe-Stone oz Tomb be 
Adion. Cro laid oz made, &c. fo? a Monument of hiin; in this Caſe, though 
J c. 367. re- the Freehold of the Church be in the Parſou, and thefe are annexed 
ſolved. to the Freehold, pct the — 4 o2 any other cannot take them 

dcface them, but he is fubjen to an Action ro the Heir and hig 
(b) Godb, Drirs, in Honour and emozy of whole Anceſtoz then were put 
199, — 5 there. Mich. 10 Ja. B. (b) Pym's Caſe, per Curiam. Co. Lit. 18. b. 
cited. Moor 878. Pl. 1232. 8 C. but S. P. not cited. 12 Co. 164. S. C. & S. F. tited ; for being put 
there for the Honour of his Aaceſtor, they are in Nature of Heirlooms. 


(a) The Heir 1. 1 
by Diſcent is 
iatereſted in Arm 


(e) Moor 2. And the (c) Wife oz Executozs that firſt ereded them, may 
878 Pl 1232. in the ſaid Caſe have an Action againſt thoſe that defaced them in 


- wm — their Time, Co. Lit. 18. b. 
che 1e | 
Joſtice, where the Widow brought ſuch AQtion againſt the Parſon. 12 Co. req, 105. cited, Godb. 


$00, cited. 


3. In ſome Plates tie Heir by the Cuſtom ſhall have the beſt 
2 of his Anceſto:, by the Name of an Heirloom. Co. Lit. 
18. b. 


— —— 4 | : a NE IS 


(F) What Perſon may be Heir to. no- 
ther, and to whom. 


(a) He can. 1. (a) [2 Sfard-Brathers cannot be Heir one to another, 
not de an 43 E. 3. 2. b. 8 | 

Heir, for 

eff nuflius Filius. Co. Lit. 8. a. 123. a. 2 Sid. 32. Noy 162. 1 Sid. 200, 


2. A Monſter that has not humane Shape cannot be Heir, or inherit 
Land, though brought forth in Marriage; but though deformed in any 
Part, if he have humane Shape, he may be an Heir. Co. Lit. 7. b. 

3. If a Man hath Iſſue an Alien born out of the King's Ligeance, 
(b) 1 Part (b) he cannot be Heir, propter Defectum Subjectionis. Co. Lit. 8. a. 
321. Palm. 4. (c) So though made a Denizen by the King's Letters Patents. 
16. Co Lit. 8. A. — 2 | 
(e) The De⸗ F. (d) Otherwiſe if natnralized by Act of Parliament. Co Lit. 8. a. 
nization ot 6. A Man attainted of Treaſon or Felony can (e) be Heir to no 
— _ Man, nor (f) any Man Heir to him, propter Delidum; for by the Ac- 
_—_ them tainder his Blood is corrupted. Co. Lit. 8. a. 
inheritable 7. Ideots, Leapers, Madmen, Men attainted in a Premunire, or con- 
the one to victed of Hereſy, may be Heirs. Co. Lit. 8. a. 

other. | 

1 840 oh Et vid. 1 Vent. 418, 419. (d) 1 Part 323. (e) I the Fue in Tail be attainted of 
Felony, and after his Father dies, he cannot enter into the Lands, in reſpect of the Cozruptio!t 
of Blood upon the Ittainder of himſelf. Co. Lit. 391. b. 392.2 (f) But if pardoned, the Blood 
is refkozed, as tb ſuch ue as are bozn after. Co. Lit. 8. a. Co. Lit. 392. Dal. 14. — But having 
reſpec to thoſe whoſe Blood was cozrupted at the Time of the Attainder, the Pardon removes 
nos the Cozruptior of Blood either upward oz downward, Co. Lit. 392. 8. 


2 (G By 
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(G) By Matter ſubſequent. 


: (a) Baſtard map be Deir againſt a Stranger by (b) Con- ;, 
; A tinuance. 43 E. 3. 32. l M 8 


E; 
be Heir againſt the Mulier or Stranger, by his Father's Continuance of the Poſſe his Des 


ſſion to his Death. 
Co. Kit. 243. b. 244. a, - And though the Iſſue of the Baſtard endows the Wife of the Baſtard, yet 


is not the Entry of the Mulier Jawful upon Tenant in Dower, for his Right was barr'd by the Diſ- 


cent. Co. Lit. 244. 8 Co. ror. b. (b) Otherwiſe where the Continuance of the Poſſeſſion is inter- 
rupted by the Mulier. Co. Lit. 245. a. 


2. An Hermaph2odite, that is as well Male as Female, ſhall 
be Heir either as Male oz Female, accozding to the Sex which 
p:evails. Co. Lit. 8. 

3. () Ik an Alien be made a Denizen, the Iſſue which he (c) 1 Parr 
hath after ſhall inherit him, but not the Iſſue that he has befoz2e. 322. Pl. r. 
Co. De. 6. Cro. Jac. 593. 

4. (d) Ik an Alien hath Iſſue in England Two Sons, theſe (a) Patm. 18. 
Sons are Dentzens, and pet the one of them cannot be Heir to S P oraven- 
the other of them, becauſe there never was any inheritable Blood v0, Ne 159. 
between the Father and them; and where the Sons could bp no 8. arguen⸗ 


Pombility be Heir to the Father, the one ok them ſhall not be Heir 814. 


« * 2 Sid. 150. 
ro the other. Co. Lit. 8. | S. P. per 


2 | Glyn, Chief 
Juſtice, con. In Collingwood and Pais Caſe, 1 Levin. 60. S. P. cited; and ſaid, it was = the O- 
pinion of my Lord Coke, for that he ſays only, that Come have ſaid ſo ; (but bid. his Co. Lit.) and 
the S. P. was in the Erchequer-Chamber agreed by Seven Judges againſt Three to be otherways, for 
that in a Mortdanceſter he might make Title as Heir to his Brother, without mentioning his Father. 
1 Sid. 198. S. P. adjudged by all the Judges in the Exchequer-Chamber, except Three, this be- 


ing faid to be the ſame as the principal Point there, viz, where Two Sons of an Alien were natu- 
ralized, &c. 


5. Ik a Man hath Iſſue Two Song, and after is attainted of 
Treaſon oz Felony, the Sons map be Heir one to the other, fo? 
the Atrainder_of the Father cozrupts the lineal Blood, but not 
the collateral Blood between the Bzothers, which was veſted in 
them befoze the Attainder. Mich. 40, 41 El. in Scaccario, (e) Hob- (e) 4 Leon. ; 
by's Caſe; quod vide, Co. Lit. 8. S. C. adjudg- 


S. C. adjudged, the King and Bozaſfon and Adams. Noy 158, 159. &c. largely and well debated, 


but no Judgment. 2 Rol. Rep, 93. S. C. cited, and agreed. Cro. Car. 543. S. C. cited. Lit. Rep. 28. 


S. C. cited con, 2 Sid. 25, 27. cited. Cro, Jac, 539. S. C. cited. 1 Vent. 425. S. C. cited. 


6. (f) But if a Man be attainted of Treaſon o2 Felony, 1 
after hath Iſſue Two Sons, in this Caſe they cannot be Veic (4) Fog 
one to the other, becauſe they never could be Heir to their Father, con. 20g 


vi - con. and ſaid, 
no2 ever had any inheritable Blood in them. (g) Co. Lit. 8. that che 


was only the 


ſingle Opinion of my Lord Coke for it. (g) 2 Sid. 248. S. P. cited by Newdigate, Juſtice and 
denied; and ſeid, that my Lord Coke confutes himſelf, Fol. 84. where he ſays, That if Feme Te- 
nant in Chivalry marries an Alien, by whom ſhe hath Iſſue, ſuch Iſſue is inhericable ; and yet ſuch 
Iſſue cannot have Two Bloods in him, his Mother being an Alien. Qld. 1 Inſ. 84. b. where it is 
admitted ſuch Iſſue ſhall be in Ward to the Lord; which could not be, if not capable of taking 
by Diſcent. And 1 InC. 12. it is ſaid, that ancient Authors have ſaid, that if a Man be ſciſed of Lands 
in the Right of his Wife, and attainted of Felony, and after hath Iſſue, this Iſſue ſhall not inherit. 
But for this, vid. 3 Co. 41. a, b. Noy 159, 166, 168. Lit. Rep. 28. 1 Sid. 200. 1 Vent. 422, 


A 7 Pe that is bon deaf, and dumb, map be Heir to another. * ng 


; 8. So he that is bon deaf, dumb, and blind, map be Heir to Wm. 
another, Co. Lit. 8. 


Yyyyy 9. It 


ed. Palm. 19, 


TY 1 mm a n 


Diſcent. 


9. If an Alien has Iſſue A. born in Flandsrs, and comes into Ei, 

and is made a Denizen, and after has Iſſue B. and dies, and A. j; ne. 

(h) Foz the turalized by Act of Parliament, and it is thereby enacted, (h) That 
Effect and ſhall be enabled to purchaſe, inherit and enjoy, as Heir to any Ance- 
Expolition ſtor lineal or collateral, and (i) ſhall be adjudged a natural Subject ot 
* vid. England in every Reſpect to all Intents and Purpoſes, and A. after pur. 
enn , chaſes Copyhoſd Lands, and dies without Iſſue, B. ſhall inherit. 1 


the Ar⸗ | : 
33 "x 17 Fac. between (k) Godfry and Dixon, Cro. Fac. 539. adjudged ; though 
my Loz» objected, that it was enacted, That A. ſhou'd be Heir to his Anceſtg:. 
Thief Ju- lineal and collateral; but that it was not ſaid, that they ſhould be 1c ir; 
kite 1 him; and at the Death of his Father, A. had no inheritable Blood 
(i) 2 Sid. 24. in him: And it was anſwered, that the Blood was not the Cauſe of the 
(k) Palm. 13. Diſability, but the Place of his Birth, for the Law reſpects not the 
14. Kc. S. C. Blood where there is no Allegiance. 


adjudged. | 
2 Rol. Rep. 92, 93, &c. 113+ S. C. adjudged, Godb. 275. S. C. adjornatur. 1 Sid. 201. S. C. cited. 


1 Vent. 428. S. C. cited. 


10. If an Alien has Iſſue A. B. and C. Aliens, and B. and C. are natu. 
ralized, and B. purchaſes Lands in Fee, and dies without Iſſue, C. may 


inherit theſe Lands, for he may make his Title thereto without men. 
(1) Colling- tioning his Father Hill. 1657. between (1) Fofter and Ramſy, 2 Sid 23, 
wood and 51, 148. adjudged per totam Curiam. 
Pais S. P. 
the Mozds of the 4 being, That they ſhould inherit to any Anceſtoz lineal oꝛ colla⸗ 
teral, as fully to all Jntents and Purpoſes as if they had been natural-bozn Subjects. 1 Levin, 
55, 59- adjudged by Seven Judges againſt Theee, upon an Adjournment into the Exchequer- 
Chamber, foz the Diſcent between them is immediate, and he may make his Title in a Moꝛtdan⸗ 
ceſter as Yeir to his Bzother, without mentioning his Father: And the Wozds of the Act of Par- 
liament, which ſay he ſhall be inheritable to any Anceſtoz lineal oz collateral, are vain, if being de- 
ſcended from an Alien, he cannot have oy Anceſtoz. 1 Sid. 193, 198. 8 C. adjudged by all the 
Judges except thꝛee, becauſe the Diſcent between the Brothers is an immediate Diſcent; and 
in caſe of an immediate Dilcent, there can be no Jmpediment but what is between the Parties 
themſelves ; though it was argued by the Thzee Judges that held the confrary, that the Blood be⸗ 
een the Bzothers is communicated by the Parents, and the Jmpediment ariſes from the 
Failure of inheritable Blood in the Fountain. Et vid. 1 Vent. 413, &c. the Lozd Chief Juſtice 
Hale's Argument in this Caſe: And 424. be ſays, That in a Diſcent between Bꝛothers, the 
Law only reſpects the mediate Relation of the Bzothers as Bꝛother s, and not in reſpect of their 
Father; foz if the Law took Motice of the Father as a Medium thereof, a Bother by a ſecond 
Genter might ſucceed the other Bꝛother, becauſe he is Heir to his Father, 1 Vent. 424. Hard. 224. 


ce 


— _—_ — 


© 18. (II) (a) What ſhall be an Impediment 
8 of a Diſcent. 


the Argu- 
ment of m 


Lord Chief? 1. I F a Man hath Iſſue Two Sons, and the eldeſt is attainted 
Juſtice Yale. of Felony, and (b) dies in the Life of the Father, and atter 
(oe) This the Father dies ſeiſed of Lands, this ſhall defcend to the ſecond 
maſt be in- Son, 02 to the Daughters, of the Father, if he hath no Son, to? 
tended with. the Attainder of the elder Son did not cozrupt the Blood between 
out Iſſue. the poungeſt Son and the Father. (c) 46 Aff. x, Curia. Co. Lit. 8. 


1 dubitatur. 27 E. 3. 77. b. 
Hob. 334. Cro. Car. 435. 1 Jon. 34. (e) The Book warrants not the Opinion, therefore I ſuppoſe 


is miſprinted, and that it ſhould be Aſſ. Pl. 2. 


2. Eu 


I Y — » 
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Diſcent. 5855 
2. (d) But if the eldeſt (e) Son being attainted of Felony. ſur- (d) Cro. Car. 
vives the Father, (f) he ſhall be an Ampediment Ao bis Bro- o S. P. by 
ther oz next Yelr io have the Land by Diſcent from the Fa. Berklp, ar- 
ther. 26 Aff. (h) 1. adjudged. (i) 1 H. 4. Rotulo Parliamenti, Nu- 1 1 
mero 132. a Petition was peferred, That where the eldeſt Son 8. P. arats 
during the Lite of his Father is attainted, the next Bzother endo. 
might notwithſtanding ſucceed as Heir to his Father, &c. To | 
which it was anſwcred by the King, (ii) Let the Common Law (e 1f > Min 


. dies ſeiſed in 
run. Co. Lit. 8. Fee, iesvidg 


Two Daughters, one whereof was attainted of Felony in his Life-time, one Moiety pt of to 


the one Daughrer, and the other Moiety ſhall eſcheat. Co. Lit. 163. b. f) 8 
the Land ſhall eſcheat. Co. Lit 13.2. (h) This is miſprinted, and Would be 1 on 5 Dole“ _ 
margine, cited. (ii) In the Original it is courge le commune Ley. 9 


33. Ik a Man hath Jſſue an eldeſt Son, bozn out of the Alle: 
giance of the King, and after hath Iſſue a younger Son bo2n in 
the Kicalm, the youngeſt Son ſhall be Heir to the Father, and the 
eldeſt ſhall not be any Impediment to him, (K) becauſe the eldeſt (K) Divers 
never had any inheritable Blood in him. Co. Lit. 8. 3 


where attaint- 


N a ed, and 
where an Alien. 1 Levin, Co. 1 Std. 195, 1 Vear 413. 


4. (1) If a Man has Iſſue a Son. and is after attainted of Treaſon or (1) Co. Lit. 
Felony, and then obtains his Pardon, and has Iſſue another Son, if the 392: a. S. P. 
elder Son die, living the Father, the younger ſhall inherit, for the Pardon 
reſtored the Blood as to all Hue begotten. afterwards. Co. Lit. g. a. 

5. (m) But if the eldeſt Son ſurvives the Father, the youngeſt cannot (m) Co. Lit 
be Heir, becauſe he hath an elder Brother, which by Poſſibility might 392. a. S. P. 
have inherited. Co. Lit. 8. a. 

6. (n) If the Heir of the Crown be attainted of Treaſon, yet ſhall (n) 7 Co. 
the Crown deſcend to him, and eo in/tanre, without other Reverſal, the Calv. 12. a, 
Attainder is utterly avoided, as it fell out in the Caſe of Henry VII. S. P. 

Co. Lit. 16. a. | 

7. (nn) But if there be Grandfather, Father, and Son, and (o) the (nn) P. Im. 

Father is attainted of Treaſon or Felony, and after is pardened, and dies, 17. Cro. Car. 


- the Son ſhall not demand the Land (p) as (q) Heir of the Grand- 9 if 
father, (r) for the Bridge is broke ; and as the Father himſelf was barr'd, the Father 
ſo is the Son. Dalt. 14. per Bromley and Portman. had been an 


Alien, be⸗ 
cauſe the Son could only inherit Jure Repreſentationis. 1 Sid. 195, 413. 1 Vent 416, 417, 418, 
423. (p) But if the Gzandfather be Tenant in Tail, the Land in ſuch Caſe will deſcend to the 
Son, foz the Attainder is no Cozruption of Blood as to the Lands intail'd. 3 Co. ro b. 8 Co. 
166. a, per Formam Doni. (q) Noz as Heir of his Uncle, viz. his Father's Bzother, Dyer 274. 
PI. 40. Cro. Car. 543. 1 Vent. 416, 425. The Father's Cozruption of Blood obſtructs the Tranſs 
million of the hereditary Diſcent between the Gzandfather and Son, Co, Lit. 1 Vent. 418. 


(I) In 


— 


— 


Diſcent. 


11 om wy. 


91:9 (T)In (a) what Caſes a Man ſhall be ſai 


Daughter 7 . 
Rebe. to be in by Diſcent or by Purchaſe. 


and the next 


Heir ** 1. 1 7 a Man deviſes Lands to one that is his Heir, this is void, 
oy 1 and it ſhall operate by Dilcent. (b) Hobert's Reports 42. b. 


dies, the Heir Couden's Cale, fo2 where there is not anp Alteration of the Eſtate 
is now in by by, the Deviſe of the Eſtate which the Law gives to him, he ſhall 
Diſcent. be in by Diſcent, which by Intendment is mo2e fo2 his Advan⸗ 
N tage, as totake awap an Ente p, and fo2 a Warranty, and is the 
Palm. 405. mode ancient Title. 

(b) Hob. 1 F 

Fol. 30. S. C. Vaugh. 271. S. P. Et vid. 2 Sid. 80. 


(e) Soif 2. Jf a Man deviſes Lands to his Wife (c) foz Life, the Re, 
for Years mainder to J S. who is his next Heir, in Fee, (d) this ig a void 
eon. 178. Deviſe to J. S. and he wall be in after the Death of the Deviloz 
Hob. 36. bp Bilcent; fo2 the Alteration of the Eſtate in Keverſion, which 

the Law gives him to a iemainder, which is given by the De; 
(d) If Man vile, is not_anp Alteration of the Eſtate in point of Eſtate, and 
makes a therefo2e he ſhall be ſaid to be in by Diſcent, which is the moze 
N * autient and better Eſtate, and not by Purchaſe by Tap of Re- 
in Tail, the mainder. Mich. 24 Car. B. R. between (e) Preſton and Holmes, ad- 
Remainder Judged upon a ſpecial Verdict, Intracur, Tr. 23 Car, Rot. 252. 


to his own | 

right Heirs, this is a void Remainder, and he hath the Reverſion in him. Co. Lit, 22. b. —So if 2 
Man leaſes for Life, the Remaindet to the Heirs Males of his own Body; for a Man cannat make his 
own right Heir a Purchaſer without departing with the whole Pee - Simple out of him. Co Lit. 22. b. 
Hob. 30. 1 Vent. 372. —Byr if a Man makes a Feoffment in Fee to the Uſe of himſelf for Life, the 
Remainder to the Uſe of the Heirs Males of his Body, this is a good Eſtate-Tail executed in himſelf, 
and the Limitation good by Way of Uſe, becauſe raifed out of the Eſtate of the Feoffees, which the 
Feoffor departed with. Co. Lit. 22, b. — o if he covenants to ſtand ſeiſed to the Uſe of the Heirs 
Male of his own Body by a ſecond Wife, for he took an Eſtate himſelf by Implication. Pybus and 


Milfozd, 1 Vent. 372. 2 Levin. 75. Raym. 228. 1 Mod. 121, 159. Et vid. Southcot and Stowel, 
1 Mod. 226, 237. 2 Mod. 207. (e) Styl. 148, 149. S. C. adjudged. 


3. Ik a Man deviſes Lands held by Knights-Service to his 
Wife till J S. who is his nert Heir, comes to the Age of 24 
ears, and at that Age he devites all to the laid J. S. in Fee, and 
hen he comes to the ſaid Age of 24 Years, that his Wife ſh all 
have the third Part fo2 her Life, and if J. S. dies my the Age 
bk 24 Pears, then the Land fhall remain to the Wite during her 
Life, and after her Deceaſe, (it J. S. have no Iſſue) the Kcmain- 
der fo his Daughter in Tail, the Kiemainder ro the right Heirs 
of the Deviſoz; the Mike dies after the Heir comes to the Age 
of 24 Bears: In this Caſe no Intail is made bp the Mill, but 
J. 4 i have it by Dilccnt in Fee. D. 2, 3. Ma. 124, 38. ad- 
Judged. 
4. Ik A. be ſeiſed of a Copphold in Fee, and ſurrenders it to 
the Uſe of his Will, and after by his Will deviles it to B. his 
A AN5- Souſmn'fo2 his Life, and after his Deceaſe to the Heir of his Bo⸗ 
Fol. 617. DÞ begotten fo2 ever: * Jn this Caſe the (f) Moꝛd Heir being li⸗ 
7 mited to the Bodp ok B. eſt Nomen collectivum, and all one with 
12 Rol. the (Uozd Heirs; and the Woꝛds for ever, in Cale of a Deviſe, makes 
Abr. 832. à Fee, and is only put to ſhew, his Intention, as is uſual when 
PI 1. and the Land is given to another and his Yeirs fo2 ever; and therckoze 
Notes there. in this Cale this is a Fee executed in B. and his Heir is in by 
Diſcent, and not by Purchaſe; and it ig not like to Archers 
Caſe, Co. 1. where the Deviſe is to one fo2 Life, and after to his 
Heir Male, and to the Yeirs Male of ſuch Heir Male; fo? there 
the Inheritance is limited to the Heir ok the Bodp of ih it 
| = * g l 9a . 
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- Wale. P. 165 . adjudged in a Wzit of Erro2 upon a Jidgraent 
in Banco, upon a [pectal Verdict between (e) Pawſey * Lowevil (e) Styl. > 
and the Judgment given in Banco econtra reverſed fo?2 this Erro?, 273 "Cer 


SC. ad- 
Incratur, P. 1650. Rot. 279; this reverſed bp the Opinion ef the judged. * 


Court, præter Juſtice qercmyn, who wag of the contrarp Opinion, ( fit Age 


5. Ik a Wan leaſes to one fo; Life, the Kemaindcr to the right , 3 <. 
Heirs of J. S. J. S. being dead at the Time, his right Dei 1 155 ny y 8 55 
the Kemainder by Parchaſe, (f) 27 E. 3. 87. | (b) Fitz. Age 

6. HL So the right Heir hall have the Viemainder by Puürthaſe, 37. S. C. 
thoug J. S. wag living at the Time ok the Gꝛaut. (h) 27 E. z. 87, (bb) For this 

7. (bb) When the Anceſto2 by any Gift o2 Conveyance (i) takes Ad. * 
an Eſtare of (k) Freehold, and in the ſame Gift oz Convepance pi. 5 
(1) an Eſtate is limited immediately to his Yeirs in Fer oz in kl. 4 Wa 
Tail, there the Wozds, his Heirs, are Wozdg of Limitation, and Notes there. 
nor of Purchaſe, fv7 his Hetr that be in by Diſcent. Co. 1. {2 nag” 

elly 104. (m) 40 E 3. 9. b. (n E. z. 19. 17 E. z. 43. b. 84. an | 
Contra, (o) 7 H. 4. 23: d f ml eg beta rang 4 7 


ways i f | k) Other- 

ways if for Years only. 7 Co. 10. a. (}) But if a Leaſe is made to A. and B. \ 

fore B. che Remainder to the Heirs of A. the Heirs of A. can take only by hes oy SA — 2 
no Poſſibility that the Freehold and Fee could be con join d in A. Lit. Rep. 258. (m) Br. Diſcent 6 


8. C. (a) Br, Eſtates 7. S. C. Br. Neper obiit 1. S. C. (o) Fitz. Mortdanceſter 4. S. C. 


8. So it will be if an Eſtate in Fee oz in Tail to his right 
Heirs be limited mediatelp. Co. x. Shelly 104. (p) 40 E. 3. 10. (p) Br. Dir. 
adjudged. (q) 11 H. 4. 74. (r) 24 E 3. 36. (s) 27 E. 3. 87. b. cent 6. S. C. 

9. Ma Coppholder of Inheritance ſürrenders it to the Uſe of (Y Fiz 
another and his Heirs, and he to whom the Surrender is made 2 1 

dies befoze Admittance, and after the Lozd admitg his Heir, (ss) he Dower + 
ſhall be ſaid in by Purchaſe, and not by Diſcent, fo? he is in bp 8. C. A 
the Lozd, fo2 nothing was in his Father by the Surrender befoze (c) Fitz. Ag. 
Admitcanee. Tr. 40 El. B. Moores Caſe. .S. C. 

10. Jf A. bargains and ſets Land to B. in Fre fo: Money, and W Bid 
after dies befoze Inrolment bf the Deed, and after the Deed is in- (ö) If Bo. 
roll'd, his Deir ſhall be in bp Diſcent ; and if it be held in Capite, rough-Eng- 
hall ſue Livery if he be of full Age, and ſhall be in ard if lich, che 
within Age; (t) fo2 upon the Anxdlment it ſettles in the Bar- 4 Son 
gainee, between the Bargainoz and him, ab initio, by the Starnte — . 
- of Uſes; and the Statute of Inrolments ſaps, That nothing 184. Pl. 2. 

ſhall paſs except it be inroll'd; fo that if it is inroll'd, it veſts (t) 1 Part 
not by the Statute of Jnrolments, but bp the Statute ok Ales. 96: 

(u) Hobert's Reports 184. Dimmock's Caſe, (u) Hob. 

I. If A. being Tenant in Tail, hath Iſſue Two Sons, and the eldeſt Fol. 136. 

having Iſſue a Daughter, dies, leaving his Wife priviment enſeint of a J. C. Cro- 

don; and after A. covenants to fuffer a Recovery to the Uſe of himſelf - 02; 

for Life, the Remainder to C. and D. for 24 Years, the Remainder to 4. 9 

the Heirs Males of the Body of A. and dies at 5 in the Morning, and 149, 150. 3 

the Recovery paſſes the Tame Day, and an Habere facias ſeiſinam is imme- S. C. adjudg- 

diately awarded, and in a few Days after executed, and the youngeſt ed. 

Son enters, and after the Wife of the eldeſt is delivered of a Son; he | 

may enter upon the youngeſt, for the youngeſt taking what his Ance- 

ſtor would have done if he had lived, he ſhall take it by Diſcent, and 

not by Purchaſe. Trin 23 Eliz. (w) Shelly's Caſe, 1 Co. 93, 94, Cc. ad- (w) Moor 

judged, 98, ſeveral Caſes put upon the ſame Reaſon. 4, = — 55 
8 C. adjudg- 

ed; foz when cir takes that which his Anceſtoꝛ would taken if living; all take it b 

Diſcent, and 2 * Purchaſe, 12 8. C. abfüdged. 28 * * l 


Dient 587 . 
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(x) 3 Levin. 12. (x) If a Man having only Two Daughters his Heirs, deviſes his 
127, 128, Lands to them and their Heirs; (z) they take as Joint-cenants,” and not 
S. F. per Cu- as Coparceners, for the Deviſe giveth it them in another Degree than 
4 the Common Law would have it given them, and (a) for the Bench: 
| of the Survivorſhip-between them. (b) Mich. 37 El. Cro. Kl. 43 1. per 16. 
(y) But if tem Curiam. 8 


E Deviſe 4 0 7 : g * 

had been to one of them, and her 'Yeirs, ſhe hould habe taken the Whole by Deviſe, and no- 
thing by Diſcent, 702 her Title was entire. Palm. 373. per Dodderidge. 2 Rol. Rep. 352. per Dod. 
deridge. Et vid. 2 Sid. 79. (z) If to them and their Neirs, equally to be divided vetween them 
Share and Share alike, they are Tenants in Common. 2 Sid. 53, 78, 79. Er vid Godb. 362, 363. 
3 Leon. 25, 26. Goulſ 88. (a) If a Man deviſes Land ta his Son and Meir apparent and 
a Stranger, they are Jointenants foz the Benefit ot the Stranger. Godb. 94. per Curian, 
Ow. 63. (b) Ow. 65. S. C. & S. P. per Curiam. ; x 


be) Cro. El. 13. (c) If a Man deviſes Lands to his eldeſt Son, and his Heirs, pay- 
$33,919,920. ing 20 J. apiece to his younger Children, at their Ages of 21 Years, 
S. C. adjudg- and upon Non payment of the Legacies, deviſes the Lands to his 
> OE younger Children, and their Heirs; the eldeft Son is in by Diſcent, 
to the eldeſt and there is no Limitation or Condition annexed to his Eſtate. Hil. 
— 41 Eliz. between Hamſworth and Pretty, Moor 644. Pl. 891. adjudged. 
eirs | : 
F = no moze than the Law gave him, was void; but the Devife to the younger upon his Non: 
payment was good by Way of future oz executozy Deviſe. Vaugh. 271. S. C. cited. 3 Mod, 207, 
S. C. cited. 1 Rol. Abr. 411. Pl. 3. S. C. cited: Which vide, and the Motes there. 1 Leon. 101. 


3 Leon. 216. 2 Sid. 79. 2 Mod. 7, 286. 


14. If a Man deviſes Lands to his eldeſt Son and Heir, and his Heirs, 
upon Condition that he ſhall pay his Debts within a Year, and if he 
fails, that his Executors ſhall ſell the Lands, and pay his Debts, and 
dies, the Son hath it as a Purchaſer, being tied with a Condition. 
Mich. 5 Car. Gilpin's Caſe, Cro. Car. 161. adjudged, 

15. If a Man being ſeiſed of Lands on the Part of his Mother, devi- 
ſes them to his Executors for 16 Years, and after to one who is his Heir 
a Parte materna, he ſhall take by Diſcent, far the Diſcent to the Heir 
a Parte paterna. or materna is but a Conſequent dependent upon the Nature 
of the Eſtate, Trin. 35 Car. 2. between Hedger and Row, 3 Levin. 127. ad- 
judged, tho ic was objected it was better for him to take by Purchaſe, for 
then the Heirs of the Part of the Father might inherit before the Heirs 
of the Part of the Mother, and ſo both Heirs would be inheritable. 


— — 
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ee, (K (a) In what (b) Caſes it ſhall dif 


COS. cend to the half Blood. 
with, and | : ; | 
 deſeentto. What ſhall be a (e Seiſin to take away the Diſcent. 


Blood. Co. | | 4 
Lit. 15. b. k. TI J. hath Jſſue Two Sous. bp ſeveral, Yenters, and dies 
Ab coy i 1 ſeiſed of Sotage Lands, and the Lozd ſeiles the Land 19 
„ ode  Buaw-who. ſhall be hig Txmant, and fo2 the Safety of his fient, 
Fratsis-of and leaſes it az 7 Years fa the Huſtainance of the Daughters 
1 Capybold of J. ſaving his Rent; this ſhall not make ſuch a Seiſin in the 


mitte, Vid. 1 Rol. Abr. 502. Ph. g. and the Notes there, (e) There may be a Poſſeſſio Fratris 
of an Uſe, Seigniory, Rent, Advowſon, and other Hereditaments Co. Lit. 14. b. 3 Co. 41. b. 42. * 
—8o of Offices, Courts, Liberties, Franchiſes, Commons of Inheritance, &c. Co. Lit. 15. b. 3 Co. 
42.2. —Ofan Uſe. Dyer 10. Pl. 40. 274. Pl. 43. —Bur not of Dignities, as Duke, Marqueſs, &c. 
But the younger Brother being Heir to the Father, ſhall inherit the Dignity inherent to the Blood, 

s Heir to him that was firſt created Noble. Co. Lit. 15. b. And by no Adt did he gain a meer aQual 
Polloion (if ic may be fo call'd) than what by Law deſcended unto him. 3 Co. 42. b. Cro. Car. 60 


A | ; , eldeſt, 
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Diſcent. 
eldeſt, but that afrer his Death the ſccond Son ſhall have rhe 
Land. 34 Aff. 10. adjudged. | | s 
2. Ho uf the eldeſt Son being an Inkant, releaſes ro the Abf- 
to2 after the Death of his Father, this does not make ſirch a 
Seiſin in him, but that it ſhall deſcend to the poungelt Son. 
(d) 34 Afl. 10. adjudged. 4 | TR 3 
3. But if the eideſt Son being an Inkant, enters upon the Pal. 6:2. 
Abatoz, and makes a Feoſſment, this Mall bar the porngeſt of Cw 
the half Blood, fo2 this Entry made a Seiſtn in him. 34 AM 10. ( Firz- 
4. (e) It a Man tcaſes fo: (f) Life, rendzing Rent, and dieg, 2 08 29. 
having Iſſue Two Sons bp ſeveral Denters, and the eldeſt Son, 
dies betoze the Hient-Dap, the ſecond Son ſhall have it as Heir (e) on. Gor. 
to his Father, becauſe the eldeſt had not the attual Poſſeſſton. zuendo - 
(s) 275 AIL 2. ug per 
1 Jon. 361. S. P. arguendo agreed per Curiam. Et vid. N. Benl. 743. Pl. 202. 7 And 31. 
(1) If for Years, the Poſſeſſion of the Leſſee is the Poſſeſſion of the eldeſt. Co, Lit. 15. a. 243. a 


1 And. 47, 48. Kelw. 110. a. the Caſe there I preſume muſt be ſo intended. — So if Guardian by 
Knights-Service or in Socage enters, &c. Co. Lit. 15. a. (g) Br. Diſcent 28 8 C. Br. Seiſin 23. S. C. 


5. (h) But otherwaps it would have been if the Rent Dap had ach) Co Lit. 
imturred in the Life of the eldeſf, and ik he had received the Rent, . dubita⸗ 
f02 1his would have made an agual Seiſin in him. (i) 35 Aſl. 2. 5 Dit. 

6. (k) It there be a Gifr to rhe Baron and Feme in ſpecial cent 28. S. C. 
Tail, the Kiemainder to the right Yeirs of the Baron, and thep Br. Seiſin 25. 
have Iſſue, and the Feme dies, and che Baron takes another S.C. 
Feme, and hath Iſſue and dies, and the eldeſt Son enters, and (K) "WI 
dies without Jſſue, the ſecond Son of the half Blood thall have 0 Dyer 90. 
the Kemainder, (1) becauſe the cldeft was not feiſed thereof in his pi. 5. 
Demefne, (m) 37 AM: 14. adjudged; but there the Keaſon is given (m) Br. Diſ- 
becauſe the Kemainder did not commence till akter the Gitt. cent 30. S. C. 
(n) 24 E. 3. 30. b. 31. | | | I 4-9 

7. Ik Land be given to J. foz Life, the Kemainder to R. his Hon aj Biez Dit. 
in Tail, the Nemainder to the right Yewrs of J. and J. dies, and cent 11. S. C. 
R. enters as Tenant in Tail, and dies without Aſſue, T. the Son 
and Yeir ot J. of the half Blood to R. ſhall have the Land bp Diſ⸗ 
tent, and not the Peirs of R. becauſe R. wag never ſeiſed of the 
Fee in Demeſne, 39 E. 3. Diſcent . 3 NS 

8. (nn) Ho if a Gift be to another in Tail, the Aemainder to his (on) Co. Lit. 
own right Heirs, and after the Donee dies, having Jſſue a Son *** * 8. F. 
by one Venter, and a Son bp another, and the eldeſt Son enters, 
and dies without Iſſue, his Bꝛother vf the half Blood ſhall have 
the Land bp Fozce of the Kemainder as Heir to his Father, be⸗ 
cauſe 4 Wzother was never ſeifed of this Eſtate in Demeſne. 

9. if the eldeſt Son be feiſet in Tail, with a Nemainder oz 
Heverſion by Biſcent to him from his Father in Fee, and dies 
withant Jiſue, his Brother bf the Half Blood ſhall have this Re⸗ 
mainder o; Never ſton by Diſcent, becauſe his Bꝛother was never 
leiſed thereof in Demelne. 32 E. 3. Diſcent 9. adjudged. 5 E. z. 

Diſcent 14. adjud ged. | 091 

10. (o) Jf a Man ſeiſed of an Advowſon in G2oſs hath Iſſue co) Co. Lit. 
a Son and a Daughter by one Yenter, and a Son by another, '5- b. 5. F. 
and dies, and the eldeſt Son dies befoze anp Pꝛeſentation, the | 
poungelt VBꝛot her ſhall have the Advowſon, becauſe the elder 
never had any Seiſtn thereof. (p) 3 H. 7. 5. 
11. But it the eldeſt had p2eſented, and died without Jſſue, the (p) Br. Diſ- 
Pounger B2other ſhould not have had the Advowſon, becauſe this Eier 43 C. 
Pꝛelentation put the Seiſin in him. Fitz. Nat. 36. Econtra, 19 E. 2. 5 =. 

are impedit 177, adjudged. | e OY ATP 


1 


cent 3. S. C. 


12 Je 


' verſion 


Diſcent. | * 


12. Jf two Daughters bp ſeveral enters made Partition 
of an Advowſon in Gzoſs, to pzeſent bp Turns, and after one 
dies without Aſſue, befoze aup Pieſenta tion, the other wall 
ave the Advowlon, cauſe there wag no Seilin thereof, Fitz. 


Acura 2 E. 54 
13. But othertbaps it would have been if the that had died had 
pzeſented after the Partition. Fitr. Nat. 34. E. 
14. At Lands deſcend to Two Coparceners, and they make 
artition, being ok the half Blood, and after one dies without 
ſſue, the other all not have it, becauſe ſhe ought to have it ag 
eir to her, and not as Heir to the Anceſtoz, Contra, 19 E. 2. 
Quare impedit 177. | 


15. If after the Entry of the eldeſt Son, the Wife of che Father is en. 
dowed of a third Part, and then the eldeſt dies, the younger of the 
half Blood ſhall have the Reverſion of the third Pare, becauſe the actual 

Seiſin which the elder Brother got was by the Endowinent defeated. 
Co. Lit. 15. 4. | 
(% Atha- - 16. Qtherways if the eldeſt Son 7 had made a Leaſe for Life, and 
a we. the Leſſee had endowed the Wife of the Father. Co. Lit. 15. a. 


vectant upon n Freehold, he grants it foz Life, it ſhall-raniſe a Poſſefſio Fratris. Co. Lit. 191. b. 


- 
* 
- 
— 
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—ůů— —:2᷑ͤ a — — — ** Th. ai oh. 2 DIO 


C) To the half Blood 
of what Eſtate. 


(s) Co. Lit. x, (a) N Eſtate Tail map deſcend to the half Blood, not- 
3 8. 4 withſtanding an actual Seiſtn in the half Blood be- 
8p *** foze, foz there he comes in by the Statute de Donis, and ſo as Heir 
(b) Br. Dif. tu the Donee. (b) 37 Aff. x5. adjudged. 32 E. 3. Diſcent. 8. ad⸗ 
cent 31. S. C. Judged. 19 E. 2. Quare impedit 177. | 
2. But an Eſtate in Fee ſhall not deſcend from him that is auu⸗ 
allp ſeiſed in Demeſne of the Eſtate to his B2vther, Siſter, o: 
2 = = Couſin of the hall Blood. (o) 37 AM. x5. admitted. (d) 40 Aſſ. 6. 
(4) Br. Mort. adjudged. 
48 27. 


— — uw. 


— . 


Gets (W) (a) To take away an Entry. 


the Reaſons 


of this an- In what Cafes where the Entry is given by a Record. 


cient Law 
may be, for 


that by In- 1. (60 I 


F a Wan-recovers againſt another that is ſeiſed in Fee, 
288 of and akter the Aecoveree dies ſeiſed, and it deſcends to 
tha cannot bis Peit, pet this Bilcent Wall not take away the Entry of the 
know the FBViecoveroz, becauſe he had but a Title of Entrp, and the Entry is 
true State of to erecute the Judgment, and ſo relates to it, being executo2yp 
his Title. againſt the Heir that is pzivp to the Judgment, that it binds 
Co. 1 the Blood. Contra, (c) 49 E. 3. 23. b. 7 H. 7. 14. b. 16 H. 7. 8. b. 
ws agreed clearlp per Curiam. 3 E 4.7. (d) 6 E. 4. 11. b. 3 H. 7. 4. per 


Co. Lie. . 31. + 6, 17. b. 
wry Browne. 5 H. 7. 31. b. (e) 21 H. 8. 6. 17. b 


ce) Fitz. Entry congeable 35. S. C. (4) Br. Diſcent 37. S. C. Fitz. Mortdanceſter 3. 8. C. 


- (Ce) Br. Bar 26. S. C. 


3 | 2 So 


AK e SY YM... 4 


So. Shes ME art * 


—— * 
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2. So if the Kecoverp be againſt Tenant in Tail that dies ſeifed, 
this Diſcent to the Iſſue ſhall not take awap the Entry of the 
Kecoveroz, fo2 the Cauſe afozeſatd. 33 E. 3. Entry Congeable 51. 
3. So ik J acknowledge the night ro another bp Fine, and he 

rants and renders it to me again, and after dies ſctſed, this 
iſcenc ſhall not take awap mp Entry, becauſe the Fine was 
executo2p ; (it ſcems 33 E. 3. Entry congeable 51. is intended of | 
a Fine come ceo which is executed.) | 

- 4. If a Man recovers againſt A. who after dies, having Iſſue | 

Baſtard eigne and Mulier puiſne, and the Baſtard enters and TW: Io 
dies ſeiſed, and this diſcends to his Iſſue, this Dilcent ſhall not Wii 1 
take awap the Entry of the Kecoveroz, fo2 the Continuance of the 14 
Baſtard hath made him as Yeir, and ſo pꝛivp to the fecoverp. | 
(f) 5 H. 7. 2. But quære, the Aſſue himſelf cannot baſtardize his (g Br. Ea- 
Father, try congea- 
5. Ik a Man recovers Land, and after a Stranger to the Ke- ble 104. S. C. 
coverp dies ſeiled, pet this ſhall not take awap the Entry of the | 
Niccovero?, becauſe it was but a Title, and the Title relates to 
execute the Netoverp of the Judgment. 1004 
6. (g) It a Man recovers againſt another, and entees and (g) Co. Lit. | 
ſues Execution, and after the Kecoveree diſſeiſes him, and dies 238: S. P. 177 
ſeiſed, this Dilcent ſhall take away the Entry of the Kecovero:, 2 3 1 
to: the Kecoverp was executed, and cannot be returned again; % . b. F 
and this is a puiſne Title. 3 E. 4. 7. Contra, (h) 10 H. 7. f. b. a Diverſity 
Quære, 7 H. 7. 15. 5 H. 7. 31. b. taken where 


the Reco- 
verce and where a Stranger enters, &c. But quere. (Fitz. Title 63. S. C. 


7. If after Recovery againſt Tenant for Life he dies, and he in Re- 
mainder enters before Execution, and dies ſeiſed, the Entry of the Re- : | | || 
coveror is not taken away, becauſe he is privy in Eſtate. Co. Lit. 238. a. 1400 


— — — — — — 
— 
- 
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(N) Of what Things a Diſcent ſhall 
take away an Entry. 


7. (a) Ty a Copyholder in Fee in Facto upon an Admittance dies () Gꝛave⸗ 100 
1 ſeiſed of a Copphold, and it diſcends to his Beir pet 8% 2 Ted ll 

it walt not take away the Entry of another that has Right to judge. 44 14 

the Copphold. Mich. 15 Ja. B. R. between Lee and Browne, agreed i 


Poph. 35. ad- 
+ judged, be- 
cauſe coming 


per Curiam, upon Evidence at the Bar. 4 | 
in by Admittance of the Lord, his Occupation can be no Tort to him, and the Eſtate of which he | | | q 


2 _ by the Common Law, was only an Occupation at Will. Et vid. 4 Co. 22. a, Cro. Jac. 36. 
arch 6, 9 


2. A Diſcent of ſuch Things as lie in Grant, as Advowſons, Rents, 


Commons in Groſs, Cc. puts not him that has Right to an Action. | |! Il 
Co. Lit. 237. b. 


6 A | (O) Conti- 


y 


Diſcent. 


662 


90 How bn 2 (00 (a) Continual Claim. 


da da what Caſes the Claim made by one ſhall ſerve for another, 


253. b. 254, 
=. ms IF there be Tenant fo2 Life, the Kemainder over, and Tenant 
. lms — ) 1 to: Life makes a Claim, and after the Diſſciloz, oz he that 
is ſeiſed, &c. dies ſeiſed * within the Year, and after the Leſſee 
Fol. 630. dies befoze Entry, pet he (b) in Kemainder ſhall have Advan- 
tage of this Claim, becauſe he Himſelf could not have made a 
1 Claim, and the Dilcent ſhall not bind the Leſſee; and thercfoze 
Entry in Hall not bind the Kemainder. Lit. 8. 416. 
Deed, and | 
therefore upon ſuch an Entry an Aſſiſe lies. Co. Lit. 253. lt ſhall veſt a Seiſin and Poſſeſſion in him 
that makes it for his Advantage, but not for his Diſadvantage, and therefore if pending an Aſſiſe the 
Diſſeſee makes Claim, it ſhall not abate his Writ. Co. Lit. 253. b. 263. a» (b) So in Caſe of x 
Reverſion.* Co. Lit. 252. as 


| 0 
(e) Co. Lit. 2. (c) But it ſeems in this Caſe, that if the Leſſee fo2 Like 
252, f. E. be. makes a Claim, and dies, and after the Diſſciſo2 dies (ciſcy 
oa boy within the Year, that this Diſcent ſhall bind the Kiemainder, be- 
might have. conſe he might have made a Claim after the Death of the Leſſee, 
made Claim and he is not pzivp to the Claim of the Leſſee not coming under 
himſelf. Co. him, and the Claim ought to be continuing till the Death, which 
Lit. 252.2. ft ig not here; ergo, 1 
(d) Co. Lit. 3. (d) It Two Jointenants are diſſeiſed, and one makes 
252.3. S. P. Claim, aud after the Deſſeiſoz dies leiſed within the Year, it 
ſeems this ſhall not take awap the Entry of the other Jointenant. 
but that this Claim bp one ſhall ſerve fo2 both, becaule the Entry 
of one is the Entrp of both, and otherwaps there would be a Sc- 
verance of the Jointure, which cannot be by fuch an Ac. 

4. But it ſeems in this Caſe, that if that Jointenaut that 
made a Claim dies, and after the Diſſeiſoz dies leiſed within the 
Year after the Claim made, that this Diſcent ſhall take away 

4 the Entry of the Survivoz fo2 the Whole; foz that though the 

| Claim of one ſhould ſerve oz both during their Lives, by a 
Conſequence to avoid the Severaace of the Jointure, pet this 
Miſchiek is not in this Caſe, and the Survivoz comes para- 
mount the Claim, and ſo not pꝛivp to it, and ſo the Claim is de⸗ 
termined befoze the Death of the Diſſeiſoz, and as it fecms the 
Claim ought to continue till the Dying ſeiſed. But quzre this, 

fo2 it hath been argaed fo2 a Point. i | 
5. Ik the Tenant be diſſeiſed, and make continual Claim, and 
dies without Meir, and after the Diſſeiſoz dies ſeiſed within the 
Year, this ſhall bind the Lozd by Eſcheat, becauſe he comes pa 
ramount the Claim, and not in P2ivitp thereof ; and he might 

have made a Claim after the Eſcheat. e 
6. Ik the Baron makes a continual Claim, and dies, and al⸗ 
ter the Wiſſeiſoz dies ſeiſed within the Year after the Claim, pet 
it ſcems the Wife ſhall be bound, becauſe ſhe is not pꝛivy ro rhe 
Claim, no2 comes under it, and the het ſelf might have made a 
Claim: But quere this. : : 

(e) Co. Lit, . . © Ik the Father be diſſeiſed, and makes concinual Claim, 
250. b. S. P. and dies, and (f) after the Diſſei(o2 dies ſeiſed within the Vear 
con. for the After the Claim, pet this ſhall not bind the Heir of the Father, 


Claim mode becauſe he comes in under the Father, and in Pzivitp of Blood 
y the Fa- ; 
ther ſhall never ayail him that might have made Claim himſelf (f) Where the Diſcent is caſt in 
che Time of the Father, the Right of Entry which the Father gained by his Claim diſcends to bis 
Ton. Co, Lit. 150. b. 5 


2 . ö | | and 


Diſcent. | £63 


f Weg 
kh — — 2 


and Eſtate, and therefoze he ſhall have Advantage of the Claim 
of the Father, without anp new Claim by himſelf, (g) 9 II. 4, 5. (8) Br. Conti- 
Curia. Lit. S. 421. admit the Claim ſhall ſerve fo2 him and hig nual Claim t. 
Heirs, Contra, 1 E. 4. 22. $; C. 
8. Ik a ker e diſſeiſed, and makes continual Claim, and 
dies, and akter the Diſſeiſoz dies ſeiſed within an Year after the 
Claim, in the Time of the Succeſſoz, this wall not bind him, 
bceauſe he comes in in Pꝛivity of him that made the Claim, and 
under him. Contra, (h) 22 UI. 6. 37. b. (b) Br. Conti- 
nual Claim 2, 


ao. — „ * ** ** 3 th. * 
— 56 


Baſtard Eigne. a1 has 
Act ſhall be 
(a) Interruption of his (b) Poſſeſſion, uren 


245. b. 


* 


1. Tra Baſtard Eigne enters, and is ouſted bythe Mulier, and after the (2 4 
Baſtard diſſeiſes the Mulier, aud dies ſeiſed, and his Iſſue enters, he muſt en- 
the Right of the Mulier is not bound, bi he may have a Writ of En- ter in vacuam 
try ſur Diſſeiſm, & c. againſt the Iſſue of the Baſtard, &. Lit. Sect. 40 1. Poſleſſionem, 
2. But if the Mulier enters upon the Baſtard, and the Baſtard after gutt 1 
recovers the Land in an Aſſiſe againſt the Mulier, and after the Baſtard without In⸗ 
dies ſeiſed, this ſhall bar the Mulier, for the Interruption was avoided. terruption. 


Co, Lit. 245. b. : / 2 Lit. 245, 


— — 


(a) Dilcent. 
1 Caſes onlp + 
To take away an Entry, where there 


is a Dying 
Who ſhall be bound thereby 1 n 
* It. 237. 5. 
—Noe upon 
0 Diſcent ſhall not take away the Entry of an Infant. Lit. 10 Religion. 


Sect, 402. Co. Lit. 248. 


| b. 
Upon a Diſcent, not upon an Elcheat. Co. Lit. 240. a=. —Noz where upon a Dping ſeiſed, 


Lands go to another by Succeſſion. Co. Lit. 240. a. 2 Inſt, 155. 


2. Nor of a Feme Covert, where the Wrong was done to her during 
the Coverture. Lit. Sed. 403. | 

3. But if a Feme Sole is diſſeiſed, and then takes Husband, and the 
Diſſeiſor dies ſeiſed, and her Husband dies, ſhe cannot enter, for it 
ſhall be accounted her Folly to take ſuch a Husband as would not enter 
before a Diſcent. Co. Lit. 246. a. 

4. Otherways if the Woman was under Age when ſhe took Husband. 
Co. Lit. 246. b. | . 

5. Ir ſhall not take away the Entry of one that is Nen compos. Lit. 


Sect. 405. | 
6. = of him that is diſſeiſed, and a Diſcent caſt while he is 
(b) in Priſon. Lit. Sect. 436. b. (b) So if 
7. (c) But if diſſeiſed while at large, and a Diſcent is caſt during out of the 
his Impriſonment, it will bind him. Co. Lit. 259. a. KRealm. Lit. 
8. So if (d) diſſeiſed, being in the Realm, and a Diſcent is caſt 3% 40. 
While he is out of the Realm. Co. Lit. 261. b. | (c) Lie. Rep. 


r And. 311. 


* It 


(a) In ſuch 


: 
| 
13 


| 


— 1 


Limitation. 


_ 


Diſcent. 
9. If an Abbot had died, and a Man during che Vacation had entred 
upon the Lands of the Monaſtery, and thereof died ſeiſed, and after 
an Abbot had been made, this Diſcent would not have barr'd his Entry 
, for that the Convent in Time of Vacation could not make continua 
Claim. Lit. Set. 444 
10. If che Lord of a Manor leaſes it to one for Life, and a Tenant 


of the Manor dies without Heir, and a Stranger enters, and dies leited, 
and the Tehant for Life dies, &c. (e) the Diſcent binds the Lord; for ic 


(-) Wore, was his Folly that he would leaſe the Manor to one that would not en- 


might make ter. Kelw. 144. per Keble, who ſaid he might have a Writ of Eſcheat. 


continual | i a 
Claim, and conſequentſy foz Want thereof ſhall be bound by the Dilcent. Co. Lit. 250. b. Et vid. 


1 Rol. Abr. 630. Pl. 1. Jon. 324. 


— 1 


—U— 


, In Reſpc ok his Right oꝛ Eſtate, 


1. TF A enfeoffs B. upon Condition, and B is diſſeiſed, and the Diſ- 

ſeiſor dies ſeiſed, and the Condition is broke either before or after 

the Diſcent, the Entry of A, is not taken away, for the Eſtate is ſub- 

ject to the Condition, into whoſe Hands ſoe ver it comes. Lit. Sect. 391, 

392. The Title of Entry in the Feoffor or Donor, that hath but a 

(+) So of a (a) Condition, cannot be taken away by any Dilcent, becauſe he has 

Title of En⸗ no Remedy by Action to recover the Land; and if a Diſcent ſhould 

try upon a take away his Entry, it ſhould bar him for ever. Co. Lit. 249. a. And 

Tro. El. 920, the Condition remains in the ſame Eſſence it was at the Time of the 

Noy 51. Creation, and cannot be diveſted, and put out of Poſſeſſion as Lands, 
=D: Pow- Cc. 240. b. 

er given by 2. (b) So he that has Title to enter upon a Mortmain ſhall not be 

. ſell, barr'd yn Diſcent, becauſe then he ſhould be without Remedy. Co. 

, Lit. 240. b. 

3 3. And if A deviſes Lands to B. and dies, and the (c) Heir of A. en- 

(b) 1 Leon, ters, and dies ſeiſed before any Entry made by B. this Diſcent ſhall not 

oem F. take away the Entry of B. (d) for if it ſhould take away his Entry, it 

per Cuctam. ſhould bar him of his Right, and leave him utterly without Remedy. 


(e) Diverſi⸗ Co. Lit. 240. b. 
ty where the 
Heir and where a Stranger enters, and dies ſeiſed, &c. 2 Leon. 190. Cro. El. 920. Ow, 97. But 
Q. of this Diverfity: Et vid. 1 Leon. 210, 211. 2 Leon. 147. Noy 51. Cro. Car. 200, 201. 
(d) But where Lands were deviſable by Cuſtom, a Man might have a Weit of ex gravi Que- 
rela, without any particular Uſage, as incident to the Cuſtom; and a Diſcene in ſuch Caſe ſhould 
have bound the Deviſee. Co. Lit. 111. 2. 


„ — 


4. So of him that has Title to enter for Conſent to a Raviſhment of 
the Patentee of the Ring, Ce. Co. Lit. 240. b. 

5. If a Man dies ſeiſed of Lands, his Wife being privement enſeint 
of a Son, and a Stranger abates, and dies ſeiſed, and after the Son is 
born, he ſhall not be bound by the Diſcent, becauſe at that Time he 
had no Right to enter. Co. Lit 245. b. | | 

6. The Entry of Tenant-for Years, Tenant by Statute-Merchant, 
Ce. that have but a Chattel, is not taken away by any Diſcent, for by 
their Entry upon the Heir they take no Freehold from him. Co. 
Lit. 249. a. | 


\ 


BR av 507 


Dilcent. 
To take away an Entry. 
E | 1 x" | 5 Fe J 
(a) In what Caſes, (0).3t Con 


| it the Dillei⸗ 

1. IF a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues. 102, Abatoz, 
and diſſeiſes the Diſcontinuee, and dies feiſed, the Entry of the 92 Jutru⸗ 

Diſſeiſee is not taken away, for the Diſcent of the Fec-ſimple is vaniſh- of * 11 
ed and gone by the Remitrer, and the Iſſue is in by Force of the t. a 


; . a 5 after the 

Eſtate-Tail, of which the Donee did not die ſeiſed Co. Lit. 238 b. W2png done, 
2. If a Man be diſſeiſed in Time of Peace, and a Diſcent caſt in the Diffciſee 

the Time of War, this will not take away the Entry of the Diſſciſce, 222 Ms 


70. Li Veirs had 
Co, Lit. 249. b. 
3. By 32 H. 8. c. 33. Whereas divers have entred by _ 


| e | / Strength, and of their En⸗ 
without Title, Cc. the Dying ſeiſed of (b) ſuch (b) Diſſeiſor ſhall not try. Co. Lit. 


take away the Entry of any Perſon or Perſogs, or their (d) Heirs, 238. 3. 
0 which at the Time of the ſaid Diſcent had Title of Entry, except (b) The 


uch Diſſeiſor had been in peaceable Poſſeſſion by the Space of 5 Years Statute is 
after the Diſſeiſin, without Entry or continual Claim, &. | taken fa⸗ 


1 vourably foꝛ 
the Advancement of Juſtice, and ertends to a Diffeiſin without Fozce. Co. Lit. 238. a. 
Dyer 219- Pl. 7. (c) The Statute being penal, extends not to Jbato2s oz Intrudoꝛzs, but 
only to Difſeiſozs, which was the moſt commen Biſchief. Co, Lit. 238. 2. —Noz to the Feofſee of 
a Difſeiſoz. Co. Lit. 238. 2. 256. a (d) Extends to the Succefſozs of. a Body Yolitick dilfeiſed, 
Co. Lit. 238. a. (e) M Leffee foz Life is viſſeiſed, and the Diſleiſo2 dies ſeiſed within five 
Pears, the Lefſee may enter; but 1f he dies befoze Entry, the Entry of him in Geverſion oz 
Kemainder is not lawful. Co. Lit. 238. a. —But if Leſſee fo2 Life had died firſt, and then the 
Difeiſoz had died ſeiſed, he in the Beverſton, &c. had been within the Remedy of the Statute, 
becauſe he had Title of Entry at the Time of the Dilcent. Co. Lit. 238. a.” —Where the Dil⸗ 
ſeiſee dies without Heir, vid. Hob. 243. TY 


—— — 


— 


(a) In ſuch Cates only where the Dilcent is im (pas, 


mediate, ' » 


1. JF a Diſſeiſoreſs takes Husband, has Iſſue, and dies ſeiſed, and after 
the Husband dies, and the Iſſue enters, &c. the Diſſeiſee may en- 

ter, for that the Iſſue came not to the Land immediately by Diſcent af- 
ter the Death of his Mother, but by the Death of his Father. Lit. 
Seck. 294. And the Eſtate of the Tenant by Curteſy commenced by ha. 
ving late, and was conſummate by the Death of the Wiſe, ſo as the Fee 
and Freehold did not after the Death of the Wife immediately deſcend 
to the Heir. Co. Lit. 241. b. | "> en 

2. If the Diſſeiſor dies without Heir, his Wife being enſeint, and 
after che Iſſue is born, and enters into the Land, though he has it by 
Diſcent, yet the Entry of the Diſſęiſee is not taken away, becauſe the 
Iſſue came not to the Land immediately by Diſcent, Co. Lit. 241. 


We Pam: In 
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Diſcent. 


1 In Reſpect of the Perſons. 
Not where both Claim by the ſanie Title, 


I. WF a Man having Iſſue Two Sons, dies ſeiſed of Land in Fee- 
(a) Though Simple, and the (a) younger Son enters by Abatement, hath 
of the half Iſſuc, (b) and dies ſeiſed, the Entry of the elder or his Iſſue is not ta. 
Blood, "A ken away, for it ſhall be preſumed the younger entred claiming by the 
Lone Bigod ſame Title, wiz. as Heir to his Father. Lit. Sed, 396. So though ma- 
to the Fa- ny Diſcents are caſt in his Line, yet may the eldeſt or his Heirs enter. 
ther. — Lit. Co. Lit. 242. b. 

242. 0. a 5 — n N \ 

b) But if he makes a Feoffment, and the Feoffee dies ſeifed, &c. the Entry of the elder is ta⸗ 

en away, becauſe the Pzibity of 1Slood fails. Co. Lit. 242. ö. | 


2. But if the elder Son enters after the Death of his Father, and the 
ce) Soifa (c) younger diſſeiſes him, has Iſſue, and dies ſeiſed, the Entry of the 
Stranger elder is taken away, for entring by Diſſeiſin upon his Brother ic can. 
or” and not be intended he claimed as Heir to his Father, any more than if a 
dicceiſes ſim 3 had diſſeiſed the elder Brother. Lit. Seck. 397. 
and dies 3. But if Lands are given to Husband and Wife and the Heirs of 
ſeiſed, & c. their Two Bodies, and they have Iſſue a Daughter, and the Wife dies, 
Co. Lit. 242. b. and the Husband has Iſſue a Son by another Wife, and dies, and the 

Son abates, and dies ſeiſed, this Diſcent takes away the Entry of the 
Daughter. becauſe they claimed not by one Title. Co. Lit. 242. b. 

1) A 60 4. So if the Father leaſes (d) for Life, and dies, and the Tenant for 
) Af o: Life dies, and the younger Son intrudes, and dies ſeiſed, the Entry of 
ears, &c. : oy 

the Ponel⸗ the elder is not taken away. Co. Lit. 243-2, 


ſion of the | 
Leſſee makes an-actual Freehold in the eldeſt. Co. Lit. 243. 


, Rs 3 


1 


f Dilcent. 
| To take away an Entry. 
(a) Jn Fee (a) Df what Eſtates. 


02 Tail, Lit. 

ey 385, 1. Ia Diſſeiſor leaſes to A. and his Heirs during the Life of F. S. 
* * fo2 and A. dies, living J. S. this takes not away the Entry of the 
Life only. | Dileiſee, becauſe the dying ſeiſed was of a Freehold only, and Heirs 
Lit. Sect. 387. were added to prevent an Occupancy. Co. Lit. 239. a. | 
—Muſt veof 2. But if the Reverſioner diſſeiſes the Tenant for Life and dies ſeiſed, 


9 this Diſcent ſhall take away the Entry of the (h) Tenant for Life. 


Lit. Sec. 788. Co. Lit. 239 a. 3 
* 3. If che Diſſeiſor of the King's Tenant for Life dies ſeiſed, this 


* takes not away the Entry of the Tenant for Life, becauſe the Diſſeiſor 
ger. Ho had but an Eſtate of Freehold during the Liſe of the Leſſee: Co. Li. 
22. 239. à. | . 

5 i 1 If the Diſſeiſor of an Infant dies ſeiſed, and after the Infant comes 
of Age, and the Heir of che Diſſeiſor dies before Entry, though he 
died not ſeiſed of an actual Seiſin, but of a Seiſin in Law, and in Plead- 
ing the ſecond Heir muſt make himſelf Heir to the Diſſeiſor, yet this 
dying ſeiſed takes away the Entry of the Diſſeiſee. Co. Lit. 239. b. 


I 5. If 


- 


4 | Diſcent. | 5 c 567 


5. If a Diſſeiſor leaſes for Years, and dies ſeiſed of the Reverſion, 


the Entry of the Diſſeiſee is taken away, becauſe he died ſei 
Fee and Freehold. Co. Lit. 239. b. * * eiſed of the 


6. Other ways if he had leaſed for Life, &. Co. Lit. 239 1 
7. If a Diſſeiſor leaſes for his own Life, and dies, the Entry of the 
Diſſeiſee is not taken away, for though the Fee and Freehold de- 


ſcends to the Heir of the Diſſeiſor, yet the Diſſeiſor died not ſei 
the Fee and Freehold, Co. Lit. 2 39. 8 ied not ſeiſed of 


* 


uh. _——__. 


A 


where the Entry thar was taken away is re- 
'_ 'bived. 


1. JF a Diſſeiſor makes a Gift in Tail, and the Donee hath Iſſue and 
1 dies ſeiſed, the Entry of the Diſſeiſee is taken away; but if the 
Iſſue dies without Iſſue, (a) ſo as the Eſtate-Tail which deſcended is (s) But if 
ſpent, the Entry of the Diſſeiſee is revived. Co. Lit 238. b. the Dilleiſoꝛ 
2. So if the Son diſſeiles one, and enfeoffs the Grandfather, who dies dies (eiſed, 


ſeiſed, and the Lands diſcend to the Father, now is the Entry of the EG 
Diſſeiſee taken away; but if the Father after dies ſeiſed, and the Lands feiſoz dies 


diſcend to the Son, the Entry of the Diſſeiſee is revived. Co. Lit. without 
238. b. „ 5 Heir, the 
3. So if after ſuch Diſcent caſt, the ,Diſſeiſor (b) takes back an P'frilce 


Eſtate (c) for Life or in Fee, the Diſſeiſee may enter upon him. Co. 2 —n the 
Lit. 238. b. 7 by El⸗ 

3 F cheat. Co. 
Lit. 240-a. (b) Cometh to the Land again either by Diſcent oꝛ Purchaſe. Co. Lit 3 
(e) Though he takes back but an Eſtate foz Lite, yet when the Diſſeiſee enters upon him, he ſhall 
diveſt the Keverfion, foz the Eſtate of Freehold is that whereupon a Pꝛecipe lies, and the Entry 
of the Diſſeiſee is as available in Law as if he had recovered in a Pzecipe, Co. Lit. 241. a. 


4. If a Diſſeiſor leaſes to an Infant for Life, and he is diſſeiſed, and 
a Diſcent Rs and the Infant enters, the Diſſeiſſee may enter upon him. 
Co. Lit. 238. b. 

5. If after a Diſcent caſt, the Heir of the Diſſeiſor, &c. endows 
the Wife of the Diſſeiſor of a third Part, the Diſſeiſee may enter into 
this third Part, for the Wife ſhall not be in by the Heir, but immediate- 
ly by her Husband by Title paramount the Diſcent ; and therefore, in 
Judgment of Law, the Freehold and Poſſeſſion which the Heir had by 
the Diſcent, is taken away by the Endowment. Co. Lit. 241. a- 

6. If after the dying ſeiſed of the Diſſeiſor, the Diſſeiſee abates, and 
the Wife of the Diſſeiſor recovers Dower againſt him by Confeflion in 
a Writ of Dower, though the Diſcent be avoided, yet the Diſſeiſee can- 
not enter upon the Tenant in Dower, becauſe the Recovery was againſt 
himſelf. Co. Lit. 241. a. But if he had aſſigned her Dower in Pais, 
ſome ſay he ſhould have entred upon her. 

5. If an Infant being a Diſſeiſor aliens in Fee, and the Alienee dies 
ſeiſed, and the Infant enters upon the Heir of the Alienee, the Deſſeiſee 
may enter upon him; for by the Entry of the Infant the Diſcent is de- 
feated. Lit. Sect. 407, 408. | 

8. If the Diſſeiſor makes a Feoffment upon Condition, and the Feoffee 
dies ſeiſed, and the Feoffor enters upon the Heir for Breach of the Con- 
dition, the Diſſeiſee may enter upon him, becauſe by the Entry of the 
Diſſeiſor the Diſcent is utterly defeated. Lit. Sect. 409. 


Conti⸗ 


Diſcent. Diſclaimer. 


— — — 2 
; Continual Claim. 
Who may make it. 
1. PHE Leſſor upon a Leaſe for Life or Years may enter to make 


Claim, Co. Lit. 250. b. 

2. If the Diſſeiſee made continual Claim, and the Diſſeiſor died 
ſeiſed within the Year, his Heir being within Age, and the King by 
Office was entitled to the Wardſhip, though the Entry of the Diſſeiſee 
was not lawful, yet might he make continual Claim to avoid a Diſcent. 
Co. Lit, 250. b. 


r — 


i. 


— 


D uclaimer. 


. (A) Of what Things and Eſtates a Diſ⸗ 
claimer may be, and of what not. 


> as TC. Man cannot diſclaim in the Pzincipal, and not in 
(Fe ot the Jncidents, as he that is vouched becauſe of a 
S. C. Br. 7. Heverſion cannot diſclatm in the Keverſion, ſaving 
3 the Seigniozp. (a) 40 E. 3 27. | 


N (B) In what Actions. 
1. Man cannot diſclaim in a Wit of Melne. Quzre, 


(a) Br. Diſ- (a) 44 E. 5 2. b. Temp. E. 1. 65. b. William Affordeby's Cale 

Cn 9 adjudged; aud by this the Melne is fozejudged of his Melnalty. 
8 2. The Plaintiff in a Kecaption may difclaim. 47 E. 3. 22. 

(o) Fitz. Di: . 4. Jn a Per quæ ſervitia the Tenant ſhall not diſclaim, but ſhall 


' cliimers. Cap that he did not hold of him the Dap of the Note levied. 
8. C. Br. 12. (b) 11H. 4. 72. b. 
1. C. r | 


he 


(C) Whar Perſons may. 


1. CUch Perſon as cannot loſe the Thing perpetually in which 
he diſclaims ſhall not be ſuffered to diſclaim. 
(a) Lit. Set. 2 (a) As an Abbot cannot diſclaim, (b) 40 E. 3. 27. b. 20 H. 6: 
146. S. P. 46. Curia. f wag | 
(o) Br. Dif: 3. (c) A (d) Biſhop cannot diſclaim, fo2 he cannot diveſt the 
claimer 10. Night out of the Church. (e) 40 E. 3. 27. b. 
S. C. Br. 7. a 


S. C. (c) Co. Lit. 102. bo (d) So of a Dean, Archdeacon, Prebend, &c. or other ſole Corpo- 
ration ſeiſed in auter Dzoit, Co. Lit. 102. b. 103, a. y (e) Br. Diſclaimer 10. S. C. Br. 7. S. C. 


__ - Diſclaimer. ; a þ —_— 


4- Baron and Feme map diſclaim fo2 the Feme. 3 H. 6. 29. 
5. Ik the Baron hath nothing but in the Kight of his Feme, 

he cannot diſclaim, Contra. (f) 9 H. 6. 52, | (f) Br. Dic 
6. Jn an Avow2y Baron and Feme cannot diſclaim, N 


5 fo2 if they claimer 44. 
have Matter of Diſclaimer, thep ought to plead it. (g) 22 . 3. vp S. C. Br Bl. 


7. An Inkant Douchee, decauſe of a Aeverſton deſcended tc 11m 522 79. S. C. 
cannot diſclaim in the Heverſion, 50 E. 3. 25. b. 8 (8) Fitz, DiC. 
8. (h) In a Ne warranto, at the Suit of the King againſt a Biſhop, * 

Abbot, or Prior, for Franchiſes and Liberties, if the Biſhop, 


0 Abbot, (h) 3 Bulſ. 
or Prior, diſclaimed in them, this ſhall bind their Succeſſors. Co. Lit 15. 8 F. 
803. à. 


lt. 


Iz 


— 


D) Who in Reſpect of their (a) Eſtates © ict. 


4 4 à vous upo 
may diſclaim. Two Join 
1. IF Leſſee fo: Years bzings a Keplevim, and an Avow2y is 1 


made upon the Leſſoz, who joins to the Leſſee, they both eber pleads in 
map diſclaim. (b) 45 E 5 i hey h Bar, Kelw. 


„. . 
2 S0 ik the meine joins to the Tenant, they may diſclaim, 44. ebe 
(c) 45 E. 7. b. 


| the Diſclaim- 
3- Jn an Avowzp upon Leſſee foz Life fo2 nent he cannot diC- er was — 
claim fo2 the P2ejudice of him in Keverſton, 20 H. 6. 46. 28 E. 3. 96. (6) Bc. Dit. 
koz the Zo2d cannot Have a Writ ok Right upon the Diſclaimer cl:imer 12. 
oz ſuch Leſſee; ergo, We Kip S. C. Br. 10. 
4. He in Keverſion being vouched bp Tenant in Dower, cannot 5 © 


diſclatm in the everſion, 50 E. 3. 25. b. againſt his own Teaſe, i 
20 H. 6. 24. 17 E. 3. 39 b. ET — 


5. But the cir map diſclaim, being vouthed upon a Leaſe S. C. 
made bp his Anceſtoz. 20 HH. 6, 24. 18 E. 3, 42. b. adjudged; 


8 E. 3. 32. b. rey 
; 6. FA if a Pan be vouched' becauſe of a Keverſion purchaſed 
by Fine, he may diſclaim againſt the Fine. 20 H. 6. 24. Contta, 
17 E. 3. 39 b. Curia. 1 . 

7. A Diſſeiſo2 map diſclaim. 45 E. 3. 8. Wag 

8. Ik a Man be vouched becauſe of a Keverſton upon a Teaſe 
made bp himſelf, he cannot diſclatm. 17 E. 3. 39. b. Cutia. 


(E) The Place 
I, Þ E Diſclaimer refers to to Place where the Avowzy is 
T made. 40 E. 3. 33. 


1 3 * — 


2 


1 


(F) How it may be. (a) Fitz. Diſ- 


claimer 14+ 
S. C. 
I. 15 an 71 the Plaintiff cannot diſclaim by Attoꝛne 


1 


2 


becauſe the Avowant cannot have a Wzit of Night ſur Dil- (9) Be _— 
claimer thereof, (a) 22 E. 3. 6. b. | $. C. 40.9. C. 
2. in a Moꝛtdanteſter the Tenant map diſclaim fo2 his Maſter, AD » 
(b) 22 Aſl. 25. RI. 


6 C 


(G) Writ 


- 
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—_— Diſclaimer. 


(G) Writ thereupon. 


Againſt whom the Writ of Right ſur Diſclaimer lies. 


(a) Fitz, Diſ- I.  & is not neceſſary that the Wzit ſhould be bzought againg 
climer 12. him that diſclaims, koz it ſhall be but only againſt him zhat 
S.C. is found Tenant of the Land, and againſt no other, be he a 
ſb) Fitz. Dif. Str anger, it is not material. (a) 45 E. 3. 7. b. 

claimer 12. 2. Ah the Melne joins to the Tenant, and both diſclaim, the 


S. C. Writ ſhall be bꝛought only againſt the Tenant. (b) 45 E. 3. 5. b. 
Diſclaimer. 
The Effet thereof, 

1. FF the Lord diſclaims in his Seigniory in a Court of Record, it is 
(a) By the extinct, and the Teriant ſhall (a) hold of the Lord next para- 
ſame Hervi⸗ mount to the Lord diſclaiming. Lit. Se#. 146. | 
2 2. In a Formedon in Deſcender, if the Tenant diſclaims, the De- 
bye — mandant cannot aver his Writ, and ſay he is Tenant, as the Writ ſup. 


held befoze. poſes, but pray his Judgment, and enter. Lit. Sect. 691. Co. Lit. 361. b. 

Co. Lit, 102, 3. But in a Writ of Entry ſur Diſſeiſe in the per, againſt the Heir of 

2, the Diſſeiſor, if the Heir diſclaims in the Tenancy the Demandant 

| may aver his Writ, that he is Tenant as the Wric ſuppoſes, in order to 
recover his Damages. Lit. Set. 692, ; 

4. In a Formedon in Reverter, if the Tenant pleads Non-tenure gene- 
rally, the Demandant may maintain his Writ that he is Tenant, though 
he can recover no Damages. Trin. 4 Will. & Mar. between Hunlock and 
Peter, 3 Lev. 330. adjudged by all the Court, and that Lit. and Co. were 
not to be intended of a Simple Plea of Non-tenure, but of Non-tenure 
with a Diſclaimer, as the Pleadings were uſually in Litzleton's Time; for 
upon the Simple Plea of Non-tenure, ſuppoſing the Tenant hath no 
Freehold, but a Reverſion in Fee, the Demandant ſhall not be reſtored 
to the Fee, for Nothing is diſown'd by the Simple Plea of Non-tenure 
but only the Freehold, which may be true, and yet he may have the 
Reverſion in Fee; but when the Tenant diſclaims or pleads Non-te- 
nure, and diſclaims, the Demandant ſhall be reſtored to the Whole, be- 
cauſe he hath diſclaimed the Whole. 


3 Diſcon- 
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| (2) Diſcontinuance. Go. Lit 3-6 


_— 


( A) What Act or Thing ſhall make a 
Diſcontinuance. 


i, (b) WF a Tenant in Tail of a Copphold / adniitting there i 
map be an Eſtate Tail thereof N ſurrenders the F: Ws — 
hold to certain Uſes, &c. this is no Diſcontinuance. 9 Browal. 
Mich. 15 Ja. B. R. between Lee and Browne, upon #+ 79: 

Evidence at the Bar, the Court ſeemed to incline ſo, and admit- . 

ted it in their Charge to the Jurp; but thep ſaid it had been a EI. 463 

great Queſtion. Mid. ante 

2. But by a Cuſtom ſuch Surrender map be a Diſcontinuante, 192. 

Mich. 15 Ja. B. R. between Lee and Browne, upon Evidence at the 

— 5 rhe Court directed the Jurp to enquire whether there was 

(uch Cuſtom. | 

3. Ik a Baron leiſed of a Copyhold in the Night of his Wite, 

ſurrenders it to the Uſe of another in Fee, who is admitted ac- 

cozdingly, this is not any Diſcontinuance to the Feme. Co. 4. 

(e) Bullock and Dabley 23. adjudged, (c) Moor 

4. A Livery in Law will not make a Diſcontinuance. 596. PI. 813. 

5. An (d) Erchange will not make a Diſcontinuance. S. C. adjud- 

6. (e) As if Tenant in Tail exchanges with another, that is my 2 
not anp Diſcontinuance, koz his Aſſue map enter. 9 E. 4. 22. ds, 

13 E. 4. 3. Perkins 8. 294, 295. yet vid. Cro. 

. ac. 105. 
d) Becauſe no Livery of Seifin is requiſite thereupon. Co. Lit. 332. b. 1 Co. 44. b. = of Pati- 
tion between Parceners, Co. Lit. 173. 3. (e) Co. Lit. 332. b. S. P. 


7. (f) To every Diſcontinuance it is neceſſary there ſhould be a di- (f) Ce. Lit. 
veſting or diſplacing of the Eſtate, and turning the ſame to a Right, Au lame 
for if it be not turned to 4 Right; they that have the Eſtate cannot be 
driven to an Action. Co. Lit. 327. b. 

8. (g) If Tenant in Tail is diſſeiſed, and after releaſes to his Diſſeiſor (g) 3 Re 
all his Right, yet this is no Diſcontinuance, for that nothing of the 85. b. S. 
Right paſſes to the Diſſeiſor but only for the Life of the Tenant in Tail 
releaſing. Otherways where Tenant in Tail makes a Feoſſment, for by 
that the Fee-Smple paſſes by Force of the Livery. Lit. Sect. 598, 599. 

9. ch) But if Tenant in Tail being diſſeiſed, releaſes all his Right to (b) 3 Rep. 
the Diſſeiſor, and binds himſelf and his Heirs to Warranty, and dies, $5. b. S. P. 
and the Warranty deſcends (i) upon the Iſſue in Tail, this is a Diſcon- (i) So that 


tinuance, (k) by Reaſon of the Warranty. Lit. Se#. 60 i. ls not the 

| anty 
only that makes the Difcontinuance, but the Warranty and Difcent upon him that Right hath 
together. Co. Lit. 329. a. (xk) Viz. That if Allets deſcend, he to whom the Geleaſe is made 
may plead the ſame, and bar the Demandant. Co. Lit. 328, a. b. 


p· 
P. 


10. Tenant in Tail of a Rent diſſeiſes the Tenant of the Land, and 
makes a Feoffment in Fee with Warranty, and dies; this is no Diſconti- 
nuance of the Rent, but the Iſſue may diſtrain for the ſame ; for though 
the Warranty extends to the Rent, yet that by the Rule of Littleton lies 
not in Diſcontinuance. Co. Lit. 332. 


11. If £ 


, 
Y —_ as. 
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11. If by the Cuſtom of the Manor Plaints have been made in the 
Court of the Manor, in Nature of real Actions, if there be ſuch a Re. 
covery againſt Tenant in Tail of a Copyhold, (admitting it may be in. 
(!) Cro. El. eail'd) (1) it will be a Diſcontinuance, and take pway the Entry of the 
3%, 39% Iſſue in Tail, I 36. Elis between (m) Deel and Rigden, 4 Co. 2, 
(m) Cro. El. adjudged; for 8 as Plaints in Nature of real Actions are war. 
372. 8. C. races by the Cuſtom, it is an Incident by Law annexed to the Cuſtom 


. N that ſuch Recovery ſhall make a Diſcontinuance. 


Pl. 488. 8. A ; + 2 , , . 
adjudged, — — _ — — — — — 


(B) What Conveyance will make a 
Diſcontinuance. 


(% If Fine l. ＋ Tenant in Tail levies a Fine (a) ſur conuſance de droit tan- 
Webb. wy tum, this is not any Diſcontinuance till Execution, foz it he 
Tenantin dies befoze Execution, the Jſſue map enter. 36 Aſſ. 8. | 
Tail, and h | $67 | TH 

—_ and . the Lands to the Conuſor and his Heirs, and dies before Execution, this is no 
—— Other wiſe if executed in the Life of Tenant in Tail. Co. Lit. 333. b. 


2. Ik a Gift be made to Baron and Feme, and the Heirs of 
the Bodp of the Baron, the Remainder to A. in Tail, the Ke- 
mainder to B. in Tail. the Kemainder to D. in Tail, the ne⸗ 
mainder to the right Yeirs of the Baron, and the Baron and 
Feme and B. join in a Feoffment, and after in a Fine to the Feoffee, 
this is a Diſcontinuance of the Kemainders, ſo that A. cannot 
enter upon the Death of the Baron without Aſſue, becauſe the 
Baron was ſeiſed by fozce of the Tail; aud the Joining of the 
Feme and him in the mediate Kemainder in the Feoffment and 

Feine does not alter the Caſe at the Common Law, but it enures 
F507; as their Confirmation, and ſo operates, that it is not any Dil⸗ 
E rontinuance within the Statute of 32 H. 8. but a lawful Bar. 

Gro. Car, Mich. 9 Car. B. R. between (b) King and Edwards, adjudged up⸗ 

(b) ug ey on a ſpecial Verdict per Curiam, præter Jones, who doubted whether 
edjudged ac- the Faron wag ſeiſed by Fozce of the Tail, but agreed with the 
cordingly, Court in the reſt, og] n 
8 being barr'd by the Fine, ſo that ſhe cannot enter, thoſe in Remainder may not enter, 
but are in the ſame Caſe as they were at Common Law. 1 Jon. 323, 324. S. C. adjudged. Et vid. 

2 Rol. Rep. 311. | 5 


3. If there be Tenant in Tail, the gemainder to his right 

Heirs, and he makes a Feoffment in Fee, this is a Diſcontinu- 
ance, though he hath the Fee in him that made the Feoffment. 
13 H. 7. 22. b. admitted, Paſch. 1x Car. B. R. in the Caſe between 

te) Cro. Cer, (c) Baker and Hacking, agreed per totam Curiam. 

05, 406. ; | 5 x | 
8. GE & g P. agreed per Curiam. 1 Jon. 358. S. C. & S. P. agreed per Curiam, Hut, 126. S. C. & 
S. P. ſeems to be admitted. | | 


4- It Donee in Tail and Donoz by Deed join in a Leaſe fo2 Life, 
reſerving a ſmall Rent, this is a Diſcontinuance pzeſently, lo 
that the Dono2 cannot deviſe his Keverſion during the Life of the 
Leſſee, becauſe it is a Kule of Law, That when Tenant in Tail 
makes a Feoffment oz Leaſe fo; Life, the Teſſo2 being ſeiſed by 
Fozce ofthe Tail, that this thall be a Diſcontinuance, and this is 

- a Leaſeof the Donee during his Life. Paſch. 11 Car. B. R. between 
2 2 Car. (d) Baker and Hacking, adjubged upon a ſpecial Yerdic by Bramp- 


adjudged. 1 Jon. 358. S C. adjudged. Hut. 126, 127. S. C. adjudged; and that it was the Leaſe of 
Tenant in Tail only, and the Confirmation of him in Remainder. 


3 | | {ton, 


\ 
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ſton, Jones, and Berkley, againſt the Opinion ot Croke, who held 
it ſhould not be a Dilcontinuance till the Death of rhe Bonee, 
and conditionally that he died during the Life of the Leſſee, 
and ſo by Conſequence the Dono? may in the mean Time diſpoſe of 
his Keverſton, inaſmuch as the Intent of the Parties wag ſo; 
but rota Curia againſt him, and that rather it ſhall be con- 
ſtrued to be a p2eſent Difcontinuance, to be altered upon the 
Death of the Lefſee and Donce without Jſſue. Intratur, Hill. 
8 Car. B. R. Rot. 346. | 7 | 
5- Jt a Biſhop ſeiſed in Fee of a Mano2 makes a Leaſe fo; 
Life of Parcel of the Demeſnes, not warranted bp the Statute 
of 1 Eliz. of Biſhops, pet this is not anp Diſcontinuance, but 
che Heverſion thereof continues Parcel of the Manoz. Paſch. 
11 Car. B. R. between (c) Walter and Jackſon, adjudged ina Writ of 7c) « Rol. 
Error upon a Judgment in Banco: And Juſtice Berkley ſaid, That Abr. 58. 
it was lo adjudged in B. in the ſame Term, and now the Judg- Fl. 3. S. © 
ment was affirmed per Curiam, ſcilicet, that the Keverſton of this 
Parcel ſhall paſs with the Attoznument of the firſt Leſſee by the 
G2ant of the Wano?. 
6. It Tenant in Tail of a Manoz makes a Leaſe fo2 Lite, 
not warranted bp 32 H. 8. of Part of the Demeſnes, this is a 
Dilcontinuance of this Parcel, and males it to be not Parcel 
of the Manoz2, no? ſhall paſs bp the Gzant of the Wano2 with the 
Attoznment of the Leſſee; in the ſaid Cale of (d) Walter and Jack- (d) 2 Rol. 
ſon, it was ſaid by Berkley, that it wag ſo agreed in the ſaid Caſe Abr. 58. 
in Banco. | PI. 3. S. C. 


7. (e) If Tenant in Tail leaſes for Years, and after levies a Fine, (e) 1 Bult: 


ll 8 


this is a Diſcontinuance, for a Fine is a Feoffment upon Record, and the 1632. S. P. by | 


Freehold paſſes. Co. Lit. 3 32. a. Croke, argu- 


8. But if Tenant in Tail leaſes for his own Life, and after levies a endo. 2 Rol. 
Fine, this is no Diſcontinuance, becauſe the Reverſion expectant upon Neponts 484. 


an Eſtate of Freehold which lies only in Grant, paſſed thereby. Co. — 8 — 
Lit. 332. a. | 


g ; F PI, L 
9. If Tenant in Tail leaſes for the Life of the Leſſee, by this the Tail 
and Reverſion thereupon is diſcontinued ; and if the Tenant in Tail b 
Deed grants his Reverſion in Fee to another, and the Tenant for Life 
attorns, and (f) after the Tenant for Life dies, (g) living the Tenant (f) So if 


in Tail, &c. (h) this is a Diſcontinnance in Fee. Lit. Sect. 620. Tenant fo? 


| | Life ſurren- 
ders to the Gzantee, oz the Gzantee recovers in Waſte, enters ſoz the Fozfeiture, &c. Co. Lit. 


333. b. Lit. Sect. 621, 629. 1 Jon. 210, Lat. 65. (8 It Tenant in Tail leaſes foz Life of 
the Leflee, and after levies a Fine with Ularranty, though this is not any Diſcontinuance, 
ſo as to take away the Entry of him in Keberfton after the Death of ow Tenant foz 
Life, unteſs executed in the Conuſee by the Death of the Tenant foz Life in the Life of Tenant 
in Tail, yet the Gzantee hath an abſoſute Fee, to which the Warranty being annexed, and de- 
ſcending upon the Reverfioner, will be a Bar. Sawl and Clerk, 1 Jon. 210. adjudged. Cro. Car. 
152. adjudged, foz by the Eſtate fo2 Life the Tail was diſcontinued, and a new Fee gained; 
which Keverfion in Fee being granted with Warranty, the Warranty was annered to the Fee, 
and bound thoſe that had Right. Lat, 64, 72. debated. (h) Where the Keverſion is executed 
in the Life of Tenant in Tail, it is equivalent in Judgment of Law to a Feoffment, foz the 
Eſtate fo Life paſſed by Livery, Co. Lit. 333. b. | 


10. (i) If Tenant in Tail leaſes for Three Lives, according to 32 H 8, (i) Ruddal 


this is no Diſcontinuance of the Eſtate-Tail, or (k) of the Reverſion, 46 x95 
on. 299. by Two Judges. Sav. 77. Cro. El. 602, S. P. adjudged. 4 Leon. 191. S. P. by Thzee 


Judges: And as fo Salvia and Clerk's Caſe, as repozted in Cro. Car. J take that Book to be 
miſpzinted, and that the Leaſe in that Cale was a Leaſe not warranted by the Statute, as ap- 
pears by the Repozt of the ſame Caſe, by the Name of Sawl and Clerk, 1 Jon. 208, Lat. 64, 72. 
Et vid. Vaugh. 383. 4 Leon. 118, 119. (k) But if Tenant in Tail levies a Fine with Pzocla- 
mations, and after dies without Illue, the Donoz is put to his Fozmedon. 4 Leon 191. Vid. 
the Diverſity there taken upon the different Wozds of the ſeveral Acts. 10 Co. 96. a. Ec 
vid. Foy and Hind, Cro. Jac. 696, 698 1 Jon. 56, 57. But by the Hepozt in this Book, the 
Pꝛoclamations were not found. Godb. 351. 2 Rol. Rep. 346, 467, 477, 484. Stephens and Bir» 
tridge, 1 Sid. 83. Raym. 36, 1 Lev. 36. 

6 becauſe 


* 
1 — r * * 


2 a % * w = — = 0 * * 
＋ — . —— —äã— — 
— 
, * 
. 


974 Diſcontinuance. 


A. 
_— 


e 


) Dyer 57. (1) becauſe ic is authorized by Act of Parliament, whereunto every 
P1.1.Ow. 28. Man in Judgment of Law is 114 Co. Lit. 333. a. 
2 Leon 46. 11. (m) It the Husband and Wiſe had made a Leaſe for Life, by 
(m) Co. Lit. Deed, of the Wife's Land, reſerving a Reit, and the Husband had 
339. b. died, this at Common Law was a Diſcontinuance for Life, and yer the 
Reverſſon was not diſcontinued, but remained in the Wife. Co. Lit. 333.3. 
(n) So if he 12. If Tenant in Tail leaſes (n) for Life, che Remainder in tc, 
teaſes fo: this is an abſolute Diſcontinuance, though the Remainder is not exccy. 
genre: — ted in the Life of Tenant in Tail, becauſe all but one Eſtate and pal- 
1 ſeth by one Livery.. Co. Lit. 333. b. ; - 
makes Li- 13. If A. being Tenant in Tail, makes a Gift in Tail to B. and after 
very of Sei⸗ A. releaſes to B. and his Heirs and dies, and after B. dies without Iſſue, 
fin accoꝛd⸗ che Iſſue of A. may enter upon the collateral Heir, becauſe A. had not 
4255 Lit. Seiſin and Execution of the Reverſion of the Land in his Demeſne as of 
6. t Pee. Co. Lit. 333. b 

14. But if Tenant in Tail leaſes for the Life of the Leſſee, and after 
releaſes ro him and his Heirs, this is an abfolute Diſcontinuance, be- 
cauſe the Fee-Simple is executed in the Life of Tenant in Tail. Co, 
Lit. b. 

16. Tenant in Tail leaſes fot Life, and after grants the Reverſion 
in Fee, and the Leſſee attorns, and after the Grantee grants it over, and 
the Leſſee attorns and then the Leſſee for Life dies, fo as the Reverſion 
is executed in the Life of Tenant in Tail, yet this is no Diſcontinuance, 
but that after the Death of Tenant in Tail the Iſſue may enter, becauſe 

(o) Co. Lit. (o) he is not in of the Grant of Tenant in Tail, but of his Grantee, 
349 b. Co. Lit. 333. b. 
1415 63. b. 16. If Tenant in Tail leaſes for Life, and after by Deed indented and 

hy inrolled according to the Statute, bargains and ſells the Reverſion to 
another in Fee, and the Leſſee dies, ſo as the Reverſion is executed in 
the Life of Tenant in Tail, though the Bargainee is not in the Per by 
the Tenant in Tail, yet inaſmuch as he claims the Reverſion immediately 
from him which is executed in his Life-time, it is a Diſcontinuance. 
Co. Lit. 327 b. . 

17. So if Tenant in Tail had granted the Reverſion to the Uſe of 
another and his Heirs. Co. Lit. 323. b. | 

18. If Tenant in Tail leaſes for Life, and after diſſeiſes Leſſee for Life, 

and makes a Feoffment in Fee, and the Leſſee dies, and then Tenant in 
Tail dies, though the Fee was execured, yet becauſe it was not executed 


by lawful Means, it is no Diſcontinuance. Co. Lit. 333. b. f 
(p) Co Lit. 2 (p) If there be Tenant for Life, Remainder in Tail, Remainder 
025 b. 5. P. in Tail &. and Tenant for Life and he in the firſt Remainder in Tail 


. p. levy a Fine, this is no Diſcontinuance of either of the Remainders, be- 


Ero. El. 827. Cauſe each of them paſſed only what he lawfully might. Bredon's Cale, 


. 1 Co. 76. a. per Cariam. | 

00r 634. | | | 

+ 870. adjudned. Ow. 129. adjudged, Et vid. Piggot and Earl of Salisbury, 2 Levioz 254 
2 Jon. 58. | | 


(a) Toft and 22 (q) If Tenant for Life and he in the firſt Remainder in Tail make 
h a Feoffment by Deed, this is no Diſcontinuance of the ſecond Remain- 
S. P. Cro. der, for each gave what he lawfully might. 1 Co. 76. b. 


El. 135. ad- | 

mitted. 1 Leon. 127. admitted, Et vid. Dyer 324. PI. 35. 1 And. 286. Et vid. Cro. El. 36. 6 Co. 15. 
1 Sid. $3. where it is ſaid this Point in 1 Co. hath been often denied; and that it was adjudged 
in Baker and Hickin's Taſe by Brampſton Chief Juſtice, and his Companions, That it was #4 
Diſfoutinuance, becauſe a Feoffment is of a different Nature from a Fine. | 


21. But if ſuch Feoffment was made by Parol, it was held a Surren- 
der by the Tenant for Life, and the Feoffment of him in Remainder 
ut res magis valeat, and Conſequently a Diſcontinuance, 1 Co. 77. a. 
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22. If Tenant in Tail by Indenture incoll'd bargains and ſells to F. 5 
ind his Heirs, and after levies a Fine, with Proclamations, to the Bar- 
aince and his Heirs, and dies without Iſſue, this is no Diſcontinuance 
of the Remainder, becauſe the Remainder is not touched or diſplaced 
thereby ; for no Freehold paſſes by the Fine, but the Fine only corro- 
borates the Eſtate of the Bargainee by the Statute. Mich. 10 . 
( r) Seymor's Caſe, 10 Co. 96. b. (r) Halt. 
ob 162. S. C. 


judged, foz by the Bargain and Sale all the Right whic Tenant in ail had p. | 
aumnbent Fins amounts only to a Refeaſe. ** Tail had palled, and the 


1 tt; * ” 


_ 


(C) What Act or Thing ſhall make a 
Diſcontinuance in Reſpect of the Per- 
ſon (a) to whom it is made. 


(a) Baron and 
Feme ſointe- 
nants for 

Life, the Ba- 


Diſcontinuance, becauſe the Donoz hath the immediate bim in Re. 
Eſtate. CO. 1. Chudleigh 144. mainder in 


Fee, this was 
not a Diſcontinuance. Kelw. 42. a. per Frowich. (b) Lit. Sect. 625. S. P. 
2. Jf a Copyholder in Tail (admitting it map be intail'd) 
ſurrenders to the Lozd to make his Will, and he regrants it to 
the Coppholder, this is not any (bb) Diſcontinuance, though a (bb) Pog, 
Surrender to the Uſe of a Stranger ſhould be admitted to make a 577. Pl. 1. 
- Diſcontinuance, fo2 the Surrender to the Lozd cannot make a 
Biſcontinuance, inaſmuch as he hath the Keverſion. Mich. 15 Jac. 
B R. between Lee and Brown, upon Evidence at the Par, agreed 
and reſolved per totam Curiam. _ 3 1 
3. (c) Ik there be Tenant in Tail, the Aemainder in Tail, and x7. 634. 
the Tenant in Tail enkeoffs him in fieverſton in Fee, this is a | 
Diſcontinuance. Co. x. Chudleigh 140. (e) Co, . 
| 335. 8. F, be- 


cauſe there is a mean Eſtate, Kelw, 42. a. S. P. per Frowich. Con. Dyer 10. Pl. 32. 


4. If the Donee enfeoff the Donor and a Stranger, (d) this is a Diſ- (4) Condi- 


continuance of the whole Land. Co. Lit. 335. a. i the era 


\ 


1 1 i th I..." | 2 


| | by Cuſtom 

cb) Not he that is not ſeiſed by Force of the Intail. bover . 
| or 1F may 

F there be Baron and Feme Tenants in ſpecial Tail, mee s F-off- 


ment, and 


t. (c) I : ; ; 
and the Baron aliens in Fee, this is a Diſcontinuance being Toned 
ok the Intail, fo2 he is ſeiſed of the Whole entirely. Co. 8. in Tiij, he 
Greenly 71. b. reſolved, | makes a 
uance, b | ble one to do a Tort CT. 
it i iſcontini „ becauſe the Cuſtom will not enable o Cro. Jac. 80. 
(e) Tenam in Tal grants totum Statum ſuum, and the Grantee makes a Feoffment, this is no Diſ- 


conti . to Co. 97. 8. : 
mou Low, tor the Title of the Iſſue being as Heir of both their Bodies, his Entry muſt enſue his 


Title or Action. 


2. But | 


1. 0 Tenant in Tail enkeoffs the Donoz; this is not ann ron enfeoff * 


ger ſurvive. Dyer 12. Pl. 53, Cro. Car. 406. 


(D)(a)Whomay make aDiſcontinuance. (, u. 


(e) Co. Lit. 326. b. S. P. viz. That ic was a Diſcontinuance at Com- 
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2. But if the Baron be ſeiſed of Land in the Night of h. 
Wife in Tail, and aliens in Fee, this is not any Diſcontinuance 
of the Tail, fo2 he is not leiſed by Fozcc of the Tail; (Bur Fitz 
Nat. 193. is, That the Jſſue ſhall not have a Sur cui in vita, he. 
cauſe this Writ is fox Eſtates at Common Law, but he wall 
have a Fozmedon : ) But it ſeems this is no Pꝛook that it is a 
Diſcontinuance of the Tail; fo2 if he ſhould not have a Fozme⸗ 
don, he ſhould be without Kemedy. Co. Lit. 326. 

(e) Vide 3. (c) It Land be given to Baron and Feme, and the Heirg 
2 Rol. Abr. of the Bodp of the Baron, and the Baron makes a Feoffment 
395. Pl. 2. in Fee, this is a Diſcontinuance, ko; the Baron is leiſed by Fo2ce 
of the Intail, and ſo it ſhall be pleaded. Mich. 9 Car. B. R. be- 
(d) Cro. Car. tween (d) King and Edwards, per Curiam, przter Juſtice Jones who 
320. 8 C. ad. doubted thereof: Adjudged upon a ſpecial Verdig. Iattatur, 
32 1. Trin. 7 Car. Rot. 992. ee P | 
324. 5. C ad. 4. So ik in the ſaid Caſe Baron and Feme join in a Feoffment, 
judged. and after alſo fevy a Fine to the Feoffee, pet this is a Diſcont:. 
nuance of the Jntail, fo: this will be the Feoffment of the 15a. 
be) Cro. Car. ron, iu the ſaid Caſe of Mich. 9 Car. between (e) King and Ed. 
, 372.8. wards, B. R. adjudged ; though the Feme ſurvived the Baron, ag 

1 Jen za, it was found by the Derdia. | | 
344. 8. C. ad. F. (f) It there be Tenant fo2 Life, the Kemainder in Tail, 
| Judged. and he in Kemainder enters upon the Leſſee, and diſſeiſes him, 
(f) Lit. Seck. and makes a Feoffment-over, this is not anp Diſcontinuance, 
658 S. P. becauſe he was uot ſeiſed bp Fozce of the Intail. Tr. 2 Jac. B. 
Et vid. between Mogridge and White, adjudged. \ 8 


And, 110, | | | 
Ra 37. S. P. arguendo. — 1 Rol. Rep. 188. a Diverſity where he in Remainder in Tail upon «+ 
Leaſe for Years, and where upon a Leaſe for Life, levies a Fine. Moor 747. Et vid. Styl. 158, 159. 


1 Bulſt. 162. And vide ante 573. Pl. 7, 8. | 


6. Ik there be Leſſee koz Years, the Gemainder in Tail 
(g) So it he fo J. S. and (g) J. S. enters upon the Leſſee, and makes a Leaſe 
makes a Deed fo; Life, o2 Feoffment in Fee, (h) this is a Diſcontinuance, fo? he 
of Feoffment wag ſeiſed bp Fozce of the Intail at the Time of the Feoffment. 
wich a Letter paſch. 11 Car. B. R. between Sir Kenelm Digby and Jorden, reſol⸗ 


No. ved and ruled per Curiam, upon a Trial at Bar. 


make Livery : | 
and he enters and ouſts the Leſſee, & c. Moor 91. Pl. 226. Dyer 363. Pl. 22. (h) Though the 


Leſſee re enters. Moor 281. Pl. 6. 


— 


7. An Eſtate Tail cannot be diſcontinued, but where he that makes 
the Diſcontinuance was once ſeiſed by Force of the Intail, unleſs by 
Reaſon of a Warranty. Lit. Sed. 637, 641. + 
8. As if the Tenant in Tail is diſtziſed by the Iſſue in Tail, who 
| makes a Feoffment without Warranty, Cc. Lit. Sect. 637. 
fi) Dyer 98. 9. But if the Feoffment had been with Warranty, it would have 
ain P. wrought the Effect of a Diſcontinuance. Co. Lit. 339. 4. EP: 
| Moor 236. 10, (i) If Tenant in Tail is diſſeiſed, and dies, and the Iſſue in Tail 
Pl. 402 © releaſes to the Diſſeiſor, with Warranty, though the Iſſue was never 

1 ſeiſed by Force of the Intail, yet it hath the Effect of a Diſcontinuance, 
050 8 P. * by Reaſon of the Warranty. Co. Lit. 339. 
Jubitatuc. © 11. (K) If Tenant in Tail leaſes to one for Life, and hath Iſſue, and 
(1) So tho” dies, and the Reverſion deſcends to the Iſſue, and the Iſſue (I) grants 
the Gzant the Reverſion to another in Fee, and the Tenant for Life attorns, and 
had been dies, and the Grantee enters, and is ſeiſed in Fee in the Life of the Iſſue, 
with Mar⸗ and the Iſſue in Tail hath Iſſue a Son, and dies, this is no Diſcontinu- 
Sing 255 ance, but the Son may enter, &. for that his Father had never any 
Pet vid ” Thing in him by Force of the Intail. Lit. S. 638. 5 
1 Jon. 210. 12. If a Man covenants to ſtand ſeiſed to the Uſe of himſelf for Life, 
Co, Car. Remainder to his Wife for Life, the Remainder to the Heirs Males 
156, Lat. 62, which he ſhall beget on the Body of his Wife, Remainder to his _ 
+ 4 | 0 O 
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Son by a former Wife, &c. and after the Husband and Wife levy a Fine 
with Warranty, and die without Iſſue Male, this is no Diſcontinuance 
of the Remainder, becauſe the Eſtate-Tail was not executed by Reaſon 
of the intervening Eſtate limited to the Wife, which Eſtate is not 
drowned, but remains diſtin. Pin. 14 Car. between (n) Stephens and (a) Raym. 
Bittridge, 1 Sid. 83. adjudged; but it was agreed by all, That if the 36, 35. S. c. 
Eſtate- Tail had been executed, this Fine had been a Diſcontinuance of adjornatur. 


the Remainder in Tail, and fo the Warranty diſcending upon him in 2 Evin. 35. 
Remainder, would have barred. P ＋ C. adjudge 


y - . 
” WY CUT — "mn a —_— . — 


—_ 


(E) Of what Things it may be. 


4 


ys. ns. 


1. A Diſcontinuance may of a Copphold in Tail, (admieting 
'A this to be intail'd) (“) as by a Kecoverp in a real Action (*) Ante 
in the Court of the Lozd. Co. 4. Deal 23. (But note, That this is 92. F. 2. 
moze pꝛoperlp a Bar fo2 the Time than a Diſcontinuance, as it 4 
7 Te * Mich. 43, 44 Eliz. B. R. per Curiam. Morris 8 Cafe, erer 
ill. 8 Jac. 8B. 
2. Ik Baron and Feme are ſeiſed of Tands in the Night of the 
Feme; and leaſe it to another fo? Tife, this is not ann Diſconti- 
nuance, fo2 this is the Leaſe of the Feme till Diſagreement. 
Contra, 18 Ed. 2. 39, 54. 18 AL Pl | ! 1 
3. If A. being Tenant in Tail, makes a Gift in Tail to B. and B. 
makes a, Feaffmenc in Fee, and dies without Iſſue, and 4. hath Iſſue, 
and dies, the Iſſue of 4. may enter; for though the Feoffment of B. 
did diſcontinue the Reyerſion of the Fee- Simple, which 4. had gained 
upon the Eſtate-Tail ſpade to B. yet could it not diſcontinue the Right 
of Intail which A. had, which was diſcontinued before, and therefore 
when B. dies without Iſſue, the Diſcontinuance of the Eſtate-Tail or A. 
which paſſed by his Livery ceaſes, and conſequently the Entry of che 
Iſſue of A. is lawful. Co. tt. 327. a | 
4. (a) A Grant by Deed or Fine of ſuch Things as lie in Grant, and (3) Co. Lit. 
not in Livery, works no Diſcontinuance, for ſuch Grant works no 327. b. Lie. 
Wrong either to the Iſſue in Tail, or to him in the Reverſion or Remain- Sec 627, 
der, for nothing paſſes but only during the Life of Tenant in Tail, which 28. 
is lawful, and every Biſcontinuance works a Wrong. Co. Lit. 332. a. 8 
5. (b) But if Tenant in Tail of a Rent-Secvice, &c. or of a Rever- (b) 5 0. 85. 
ſion or Remainder in Tail, &. grants the ſame in Fee, G with War- * 8, P. 
ranty, leaving Aſſets in Fee-Simple, and dies, this is neither Bat nor 2 
Diſcontinuance to the Iſſue, but he may diſtrain for the Rent or Ser- * of 
vice, or enter into the Land after the Death of Tenant for Liſe; but if in Guaſs 
the Iſſue brings a Formedon in Diſcender, and admits himſelf out of grants the 
Poſſeffon, he ſhall be barr'd by the Warranty and Aſſets. Co. Lit: $34. b. 1 
collateral Jnceftoz releaſes to the Gzantee, with Warranty, and dies, this is a goad Bar op 
ever. 1 Leon. 111. ſaid by Anderſon to have been adjudged, Et vid. 2 Aud. 110. 15 


6. (d) If the Reverſion or Remainder (e) be in the King, the Te- (d) 2 And. 
nant in Tail cannot diſcontinue the Eſtate-Tail. Co. Lit. 335. a. 156, 210. 

7. But if there had been Tenant in Tail, the Reverſion, &. in the 1 
King, before 34 H. 8. he might have (f) barr'd the Tail by a Common 55, „5, 
Recovery: but that Common Recovery neither barr'd nor diſcontinued 


engl A a Tenant 

the King's Reverſion. Co. Lit. 335. à. (e) Tail, Be- 
mamder to another ko: Dears, Remainder in Fee to the Tenant in Tail, and he in Bemainder 
ko: Bears conveys his Cltete to the King, and the Tenant in Tail makes a Feoffment, this 1s 


à Dilcontinuance notwithſtanding the Term in the King, foz by this Term he has no Poſſeſſicn 


mn the Land, 2 And. 210. r) And where ſuch Tail may now be barr'd by Fine, without 


diſcontinuing the King's Aemainder, Jackfon and Dracy, Moor 115. Pl. 258. 2 Leon. 57 4 Leon. 40 


Et vid. 1 And. 46. Kelw. 213. 
6 F Olſcon⸗ 


. 
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Diſcontinuance. 


, 
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Dilcontinuance. 


(s) Foz the (4) By what (b) Perſons it may be, 

—, BO A Sole Body Politick (d) that hath the abſolute Right in 
nant in Tail him, as an Abbot, Biſhop, &. (e) might make a Diiron- 
hath been tinuance; but a Corporation aggregate of many, as Dean and Cha 
accounted a A 
Diſconti- ter, Maſter and Felllows, Mayor and Commonalty, &c. canrot make 
nuance, vid. 2 Diſcontinuance, for if they join, the Grant is good, and if the Dean, 
Co. Lit Warden or Mayor, make it alone, where the Body is aggregate of ma. 
327. b. ny, it is void, and works a Diſſeiſin. Co. Lit. 325. b. 


of | 
692 „ he can do no Wrong, PI. Com. 233. a. 2 And. 166. (c) Co Lie. 341, b. 
(4) But a Parſon oz Gicar cannot. Co. Lit. 341. 2. Dyer 239. Pl. 41. Het). 88. (e) But a: 


this Day Biſhops, Deans, Paſkers of Yolpitals, & c. are reſtrained, &c. Co. Lit. 325. b. 342. a. 


8 1 


* 


— kd 


—— — 


- Diſcontinuanee. 
Mho bound thereby. 


Not be that claims by Title Paramount. 


(a) Co. Lit. 1. (a) IF Land had been given to Husband and Wife, and a third Per- 
187.b. 188. 3. ſon, and to their Heirs, and the Husband before 32 H 8. had 
S. P. made a Feoffment in Fee, this had been a Diſcontinuance of one Moiety 
and a Diſſeiſin of the other Moiety ; but if the Husband had died, and 
then the Wife had died, the Survivor ſhould have entered into the 
Whole, for he claimed not under the Diſcontinuance, but by Title Pa- 

rtramount from the firſt Feoffor. Co. Lit. 327, 


Diſcontinnance, 
(a) Mhere 
Eſtat | 
5 ma e | | (a) Removed. 
nuance is de: 1. HE Reverſion might be reveſted, and yet the Diſcontinuance 
termined by remain. Co. Lit. 335. a. 
the Condi: 2. As if a Feme Covert had been Tenant for Life, and the Husband 


tion bzoke bad made a Feoffment in Fee, and the Leſſor had entred for the For- 
oz other- Ffeiture, the Reverſion was reveſted, and yet the Diſcontinuance re- 
ways, Co. mained at Common Law. Co. Lit. 335. 2. 

Lit. 336, 337. | e 

8 Co. 44-2. 'Þ . 


Difcon- 


Diſcontinuance. 


Diltcontinuance. 
3 {hat 1Perſons are reſtrained by Parliament from making one. 


1. JD Y 11 H. 7. cap 20. If any Woman having an (a) Eſtate in Dow- (a) Seit 
er, or for Life or (b) Tail, jointly wich her Husband, or only a Woman 
to her ſelf, or to her Uſe, in any Manors, (c) &c. of the (d) Inheri- habing on- 
tance or (e) Purchaſe (f) of the Husband, or (g) given to the Huſ- 26 itle 
dand and Wife, in Tail or for Life, by any Anceſtor of the Husband, 6 


er enters 
or other Perſon ſeiſed to the Uſe of the Husband, or his Anceſtor, and bete he | 
being ſole, or with (h) other after taken Husband, (i) diſconrinue, is r 1 
9 | ed, and lt 
vies a Fine. 2 Leon. 168. 3 Leon. 78. cited by Rhodes to have been adjudged. 4 (b) But 
this extends not to Eſtates in Fee. Dyer 248. Pl. 58, 4 Co. 3. b. Moor 716. PI rooo. Bridg. 
136. Cro. El. 524. adjudged, foz it may go to a collateral Weir. (c) Extends not to Copp⸗ 
holds. 2 Sid. 41, 73 adjudged. (d) I one ſeiſed in the Right of his Wife levies a Fine, 
and the Conuſee. grants and renders the Land to the Yusband and Wife in ſvecial Tail, 
the Kemainder to the Heirs of the Wife, and they have Jſue, and the Eusband dies, and the 
Dife takes another Pusband, and they levy a Fine, this is directly within the Wozds but out 
of the Meaning of the Act, becauſe the State of the Land moved krom the Mlife. Co. Lit. 3368. 
Eaſton and Stud, Pl. Com, 45g.. adjudged. Kelw. 214. adjudged. N. Bendl. 238. Pl. 266, &c. And 
with this agrees Cro. El. 524. Moor 715. Pl. 1000. —Map Cco. El. 2. it is ſaid to have been 
adjudged, if Baron and Feme levy a Fine of ſuch Land, and the Conuſee grants a Gent to them 
n Tail, it is out of the Act, foz the Kent is in lieu of the Land. — So if the Tnceſfoz of the 
aron makes a Feoffment in Fee, upon Condition that the Feoffee ſhall gibe it to the Baron and 
Feme in Tail, &c. this is within the Beaning of the Act, though out of the Wazds, foz they arc 
in by the Feoffkment, and not by the Anceſtoz of the Baron. Moor 93. PI. 231. per Plowden ſaid 
to have been ſo adjudged. Lynch and Spencer, Cro. El. 514. 1 And. 44, 45. Moor 455. Pl. 624. 


3 Co. 30. — Tis within the Act, yy the Gift by the Yugsband oz his erm, by which the 
| 


Feme takes, was made as well in Tontidcration of Money paid by the Feme, oz Her Father, as of 
the Marriage. Dyer 146. a, b. Kelw. 208. Moor 93. Pl. 331. Cro. Jac. 474. —Dtherwiſe if the 
Lands had moved from the Anceſtoz of the Feme, as if ſettled by the Father of the Feme, in 
Confideration of the Marriage, and of Money paid by the Baron foz the Lands moving from 
her Father, it ſhall be intended that her Jdvancement was che pzincipal Caule of the Gift, and 
not the Money. Kynaſtbn, and Lloyd, Cro. Jac. 624. adjudged. 1 Jon. 13. adjlioged. Palm. 213, 218. 
adjudged. Copland and Pyot, Cro: Car. 244. adjudged, 1 Jon. 13, adjudged, . Et vid. Moor 93. 
PI. 231. 2 And. 45. —But where conveyed by a Stranger, in Conſideration of the Ulife's Fo2- 
tune paid by her Father to the Uendoz, and other Money paid by the Baron, fhis is the Purchaſe 
of the Yusband within the Act. Moor 250. Pl. 398. -f A. in Conſideration of good Service 
done by B. conveys Lands to B. his Man, and C. hig Coulin, and the Heirs of their Bodies, &c. 
this is not within the Ac, not being made by the Baron oz his Anceſtsz; and being in Confi- 
deration of Ser vice done, it is not ſuch a Purchaſe as the Law intends. Ward and Walthew, 
Cro. Jac. 173, 174. adjudged: And though C. was named Couſin by the Deed, it was ſaid that 
was not material, becauſe it did not appear to be any Part of the Conſideration; but however 
being found in Fact that ſhe was his Couſin, and that a Patriage was intended, it was ſaid it 
ſhould be pꝛeſumed the Marriage was as well the Cauſe of the Gift as the Service. Noy 122, 
adjudged. . Yelv. 101. adjudged Moor 683. Pl. 943. adjudged. (e) Baron and Feme being 
Joint⸗Copyholders in Fee, the Baron purchaſes the Freehold thereof to him and his Wife, and 
the Eeirs of their Bodies, they have Illue, the Baron dies, and the Feme enters, and ſuffers 
a Recovery, &c. this is a Fozfeiture within the Act, foz the Copphojd by Accepeance of the new 


Eſtate was extind. Cro. Eliz. 24. agreed per Curiam. (f It a Man and Woman. being 


Jointenants, intermarry, and after levy a Fine to a Stranger, who renders to them in Tail, 


&c. as to one Moiety, rhis is within the Act, but as to the other not. Cro. El. 524. Moor 715. 


Et vid. Cro. Jac. 175. Yelv. tor. Noy 123. (g) Jf a Wan deviſes Lands to his Wife in Tail, 
this is within the Wozds but not within the Weaning of the Acc. Foſter and Pitfall, 1 Leon. 261. 
Co. El. 2. LR. Man ſeiſed in Fee levied. Fine to the Uſe of himſelf fo: Life, and afeer 
to the Uſe of his Mife, and the Yeirs Wales of her Body by him begotten, foz her Jointure, 
and after he and his Wife levied a Fine, and ſuffered a Kecovery, and the Pusband and Wife 
died, and it was held the JCue upon this Act might enter; foz though it was not within the 
Wozds, yet it was held within the Remedy intended to et rhe Diſinheriſon of Yeirs. 
Co. Lit. 365. b. But in the Caſe of Kirkman and Thompſon, Cro. Jac. 474. this Point is adjudg- 
ed con. and that ſuch Alienation was neither within the UWozds noz Intention of the Ag; 
which J take clearly fo be Law, (i) Vide Jones and Philpor, 1 Levinz 49. 1 Sid. 62. 


3 alien, 


. » . — oy 


_ $50 - - Duſcontinuance. 
"4 | (&) alien, releaſe, or confirm. with (1) Warranty, or by Covin Gf. 

(5) Ffch (m) any Recovery againſt them, all ſuch Recoveries, Diſcontinuance. 
nant in Cc. ſhall be (n),void, and (o) every (p) Perſon to whom the Interei 
Tail ac* hc. alter the Death of the Woman in the Manors, Cc. ſhould belong, 
. 5 may enter, c. as if no Diſcontinuance, &c. had been; and jf ſuc“ 
Connie Husband and Wife make ſuch Diſcontinuance, the (q) Perſon to om 
de Droit, the Manors, &c. ſhould belong after the Death of the Woman may en. 
&c. and ter, and hold according to ſuch Title as he ſhould have had if the Mo. 
thereby man had been dead, and no Diſcontinuance, &c. as againſt the Hy. 
the d band during his Life; provided the Woman after the Death of her Hu. 
$2 1506 band may re-enter, Cc. but if ſolè when the Diſcontinuance, &<«, ſhe 
ears, &c. ſhall be barr'd for ever, and the Perſon to whom the Intereſt belong. 
s is an may enter, &. Provided the Act ſhall'nor extend to any Recovery ot 
Coon Diſcontinuance to be had (r) with the (s) Heir next Inheritable, no; 
; Ste where he that next after the Death of the Woman ſhould have an Eſtate 

would de of Inheritance, ſhall be aſſenting to the ſaid Recovery, where the Af. 
to little ſent is of Record or inroltd. 2 1 a | 


Purpole, | | | 

3 Co. 51. b. ſaid to habe been ſo reſolved, Moor 250. Pl. 398. adjudged. 2 Leon. 167. adjudg⸗ 
ed. 3 Leon. 78. adjudged. Et vid. Cro. Ll. 514. 2 And. 58. —Diverſity where ſuch Lea 
made by Fine, and where by Deed ontp.. Cro. Jac. 629. Bridg. 28. 1 Jon. 6o. Et vid. 2 Rol. 
Rep: 490. where it is ſaid by two Judges, that though ſuch Leaſe be made by Fine, pet it not 
being any Diſconfinuance, oz pzejudicial' to the Jfſue, he cannot enter till after her Death. 
(1) This relates only to Releaſes and Confirmations, which are na Diſcontinuance without, o 
that a Leaſe by ſuch Feme Tenant in Tail made foz Thzee Lives without Warranty, if not pur- 
ſuant to 32 H. 8. is a Fozfeiture within the Act. Sir George Brown's Caſe, 3 Co. 50. b Cro. 
El. 514. (m) Extends to ſuch where ſhe comes in only as Uouchee. Moor 716. Pl. 1000. 
n) Pet it continues as to the Parties, and all others, ercept him to whom the Intereſt, &c. 
Entry it is to de avoided. 3 Co. 59. b. 6. Hob. 166. (o) Unleſs he hath diſabled 
mſelf by levying Fine, ſuffering Recovery, & c. Ward and Walchew, Cro. Jac. 175. adjudged. 
 Yelv. 1or. adjudged. Noy 122. adjndged. —4nd where he hath concluded himſelf by ſuffering a 
Recovery, Sec. to enter, his Jfſue, whom he had Power to bar, ſhall not enter. Lincoln Col- 
lege 3 Co. 61.a. 2 And: 31, 32. But if after ſuch eme Tenant in Tail ſuffers a Recovery, 
the Jeue in Tal releafes to the Becoveroz, yet the Iſſue of that Jflue is not barr'd thereby. 

a Co. 59. a. cited from Doctor and Student, and 3 Co. 61. a- agreed to be Law. —But if: 


ue in ſpecial Tail, the Remainder deing to him in Fee, levies a Fine, (with Pzoclamations, 
gh not found) and after his Mother (being Tenant in Tail within this Act) leaſes foz Thier 
Lives, (not watranted by 32 H. 8.) living the Jſue, the Conuſce may enter, foz the Tail was 
tint by the Fine, and the C onuſee was the Perſon to whom the Intereſt, 8c. belonged after 
Death ofthe Moman. Sir George Browne's Cale, 3 Co. 51. b. adjudged. Cro, El. 5 14. ad- 
judged. Moor 455. Pl. 624. adjudged. 2 And. 44, 45. adjudged; and tbere ſaid, That the Recozd 
- of the Fine being in the ſame Court, they may inſped it to ſee the Pzoclamations. 1 Rol. 
Abbr. 878. Pl. 5 3 Co. 61. - But if the Reverſion in Fee had been in another, then the Conuſee 
taking nothing by · the Fine but by Eſtoppel, could not enter, noz could the Heir. becauſe conclu⸗ 
ded by the Fine, Ward and Walthew, Cro. Jac. 175, adjudged, Yely. 101. adjudged. Noy 222. ad- 
fudged; but in this lat Book the Caſe is not fully ſtated, foz there is no Notice taken of the laſt 
Fine ſevitd by the Woman alone after the Death of her ſecond Hus band, which made the Fozfeiture. 
(p) The Statute intended only to pꝛevent ſuch Pzefudice as might ariſe to the Yeirs of the Ba⸗ 
ron by whom advanced, and not where the immediate Intereſt upon the Death of the Wife was 
limited as to belong to a Stranger. Fofter and Pirfal). Cro. El. 2. 1 Leon. 261. (q) But it 
fuch Woman be Tenant foz Life, Bemainder foz Life, Kemainder in Fee, and the Two Te- 
nants foz Life join in a F ent, the Entry of him in Kemainder in Fee. is lawful by this Ic, 
per 1 Leon? 262. But I take this tb be ſuch a Fozfeiture fo2 'which the Remainder Man in Fec 
_ might by the Common Law enter. Co. Lit. 2851, b. (r) If the Baron being ſeiſed to him and 
Feme, and the Yeirs of the Body of the Feme, dies, and in the Lite of the Wife his Flue 
then being Tenant of the Freehold, as pleaded, which muſt be intended by Diffeifin, no Surren- 
der oz Foxfeitnre being alledged) ſatters a Recovery (which binds not the Tail, he being in of ano⸗ 
ther Elkate) by JESS that the Reroverozs ſhould enfeoff J. S. and that the Wife ſhould re- 
leaſe to him with Warranty, which ſhe does accozding[y, and dies, and the Warranty deſcends, &c. 
this bind, koz not being pzejudirial, but intended to perfect the Jurance of the Heir, tis not 
reſtrained Na. Ack, fog the Woman joining with the Weir by Fine oz Kecovery might have 
darr'd the Tail; and it was never intended to pzebent a Warranty, being made to him that had 
the Land by the Conveyance of the Weir himſelf, Lincoln College Caſe 60. a, b. adjudged. 
ke) But if ſuch Heir being a Daughter joins, and after a Son is bozn, he map enter, 3 Co, 61. b. 


3 | 2. By 
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2. (u) By 32 H. 8. cap. 28. No Fine, Feoffment or other Act, made, (u) This 
(x) ſuffered, or done, by che Husband (y) only, of any Manors, & Ad being 
being the (2) (a) Inheritance or Freehold of bis Wife during, the Co- nume | 
verture, ſhall make a Diſcontinuance thereof, or ſhall be prejudicial to Wrong the 
the (b) Wife or (c) her Heirs. or to ſuch as (d) ſhall have (e) Right, Ning is 
Title or Intereſt to the ſame by the Death of ſuch Wife, but that the bopndthere- 
t) Wife or her Heirs, and (g) ſuch other to whom * Right ſhall * 2 Iaſt. 
appertain after her Death, may enter into ſuch Manors, &c. according 1 
to their Rights and Titles therein, any Fine, Feoffment, or other Act (x) Che. 
of the Husband notwithſtanding ; Fines levied by the Husband and Nun 


Wife (whereuntq the Wife is party and Privy) only except. 1 * 


3. By the i Eliz. 13 El c. 10. & 1 Jac. c. 3. All Eccleſiaſtical Per- be bzought. 
one are diſabled to alien or diſcontinue any of their Eccleſiaſtical Li- auainſt him 
vings. Co. Lit. 325. b. | po uch u .. 


a feigned Title, and ſuffers a Recovery without any Boucher, and Execution to be had againſt 
him and his Wife, this is an Act within the Statute, ſuffered by the Busband, Co. Lit. 326. a. 
(y) Though Feoffment made by the Þugband and Wife, foz this in'Subſkance is the Ac of the 
Nus band only. Co. Lit. 326. a. (z) Where during the Coverture Lands are given to the Hul⸗ 
band and Wife, and the Yeirs of their two Bodies, this is the Inheritance of the Mife within 
the Ac; ſo that if the Husband makes a Feofkment and dies, ſhe-bz Her AMue may enter. 
Co. Lit. 326. a. 2 Inſt. 681: 8 Co: 72. 1 Brown). 13r. adjudged. — But if the Hugband levies Aa 
Fine with Pzoclamations, the Jue, is barr'd, though the Mike is helped by this Statute. 
Kelw. 205, 213.b. Dyer 351, Pl 24. 1 And. 39. 8 Co. 72.3, —But if the Yugband is Tenant in 
Tail, Kemainder to the Wife in Tail, and the-Yusband makes a Feoffment in Fee, if the Rut⸗ 
band dies without JCue, the Wife may enter. Co. Lit. 326. a, 8 Co. 74. But there ſaid, if he 
ſuffers a Kecoverp, the is barr'd. (2) This extends not to the Wife's Copyhold of Inheri⸗ 
tance. Moor 596. Pl. 813. (b) It after a Feofftment made by zhe band they are d voꝛc'd, 
Cauſa precontrattus, ſhe may enter within this A, and is not dziven to her cui ance divortium, 
as at Common Law, though by the Sfatnte the Entry is given to the Wife, and now upon the 
Matter ſhe was never his lawful wife, foz at the Time of the Alienation ſhe was his Wife de 
facto, and when the Husband dies ſhe is not his wife at the Time of the Entry. Co. Lit. 326. a. 
8 Co. 73:4 may enter though her Musband is living; But vid. Moor 58. Pl. 164. (e) But 

her Peirs by the Common Law could have no Remedy, noz by this Ac can enter during the 
Life of the Bus band. Co. Lit. 326. 8 Co. 72, 73. (d) But if the Wife befoze Entry dies 
without Yeirs, the Lozd-by Eſcheat thall not enter, fozthough'an” Entry is giden by the Ja, yet 
the Feoffee, &c. is in by Title as befoze. Hob. 243, 261. (e) But if the Yugband levies a Fine, 
&c. the Wife muſt enter within 5 Pears after his Death, elſe ſhe is barr'd by the Statute of 4 H. 7. 

this Act helps the Diſcondinuance, but not the Bar, and mentions a Fine, but not a Fine with 


* ” 7 F 4s + vv . 
— —— * Cad. 


- 


2 


© 
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25 ging to their Rights and Titles therein. 2 Rol. Rep. 410 (f) But if the Rus band makes 
ent and dies, and the Wife befoze Entry levies a Fine, this ſo ſtrengthens and foztifies 
the Diſconitinuance, thar ſhe oz thoſe in Aemainder can never enter. And though by the Statute 
it is enacted, That the Feoſfment of the Baron thall not be a Diſcontinuance, but the Wife map 
NN yes if is 4 pry os - dy + * 2 gp Rep. 12 ron Car, 175 Et — : Rol. 
Abr. 632. Pl. 2. (E) Dy thele Mods the Entry ot hum in Hevernon 03 Nemamder is 
ſerved, Co. Lit. 316 b. Hob, 2757 * a | , | | ag 
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. (a) (b) Diſmes, or Tithes. 


are in Eccle- 

ſiaſtical Inhke. enn. 4 NIE e 3 „ — — CCC "WR ** 
Titance, col. — 
lateral ro the 


Land, and of (a) Predial. 
their proper | 318 


ophytoEcele. 7 (EX pzedial Tithe, though it comes in Part of 


* Per- the Induſtr of Wan, and art of the Gzound. 
fons by the Mich. 8 Jac. B Co. Magna Chaxta 649. | 


Eccleſiaſtital 2. Pigs are pꝛedial⸗mix'd. Mich. 8 Jac. B. 


3 8. 3- So Wool and Lamb are pzedial-mir'd. Mich. 8 Jac. B. 


Unity of Pol. 4+ Vinum is a p2edial Tithe, Co. Magna Charta 649. 
ſeſllen can 5. Linum & Canabum is a pzedial Tithe. Co. Magna Charta 649. 
either extin- 6. Canabum ig a pzedial Tithe. Co. Magna Charta 649. 


gviſh or ſuſ- . Pops are:pzoperip pꝛedial Tithes. Mich. 8 Jac. B. 
pend them, 8. Thoſe that come from Fruits ot the Earth, as Poma, 


8 Pira, Pruna, Volena, & Fructus Hortorum, and Maſts of Oak and 


Unity they Wereh, are p2edial Tithes. Co. Magna Charta 649. 
remain in | | — | N 
Elle, ſo that they may be demiſed or granted to any Spiritual Man, notwithſtanding any ſuch Union. 
11 Co. 13. b. Et vid. Moor go. PI. 251. 219. Fl. 356. 58. Pl. 687. Dav. 6. a. —If a Man bath 
2 a Portion of Tithes out of a ReQtory, and he purchaſes the ReQory, by this the Portion of Tithes 
is not extin, but remains grantable; for the Portion of Tithes mey be more ancient than the ReQo- 
ry. 2 Rol. Rep. 161. adjudged. (bd) Where the Word Alter agium ſhall be expounded according 
to the Uſe ; ſo that if by Vertue of this Word in an neient Co tion the Vicar hath always uſed 
to have the Tithes of Wood, it ſhall be continued to him, elſe not. Lit. Rep. 244. Herl. 135. 
2 Bulft, 27. Winch 30. | 


— -— mm —_——_— 


_ 


B) Mixd. 


1. ME? Tithes are thoſe that come of Cheeſe, Milk, &c. a 
own; VL cx Fœtibus Animalium que ſunt in Paſcuis & gregatim pal- 
-*,”_ _ cuntur, ut in Agnis, Vitulis, Hcedis, Capreolis, Pullis, &c. Co. Mag- 

' Na Charta 649. f | | F K 8 
1 > © 2. Tithes of Pigs are mir'd Tithes. Mich. 8 Jac. 3 
3. Wool and Lamb are mix'd Tithes. Mich. 8 Jac. B. 

4- Tithes of Cheeſe, Calves, and Lambs, are mir'd Tithes. 
Co. Magna Charta 649. 


what Things they ſhall be paid 


Of 
©) de Jure. 


judged. : 
x Jon, 447. S. C. adjudged. 


2. Tithes 


S 


Diſmes, o. Tithe, 883 


2. Citges ſhall be paid (c) de Jure of poung Pigeons. ich.. 
14 Jac. B between Whately and Hanbucy refolved; 15 Jae. B. R. (6) . 
reſolved, and a Prohibition denied in one (d) Gaſtrell's Caſe vf paid * 


the Inner Temple. a Cuſtom vids 
» Mod. 77, 1 Vent. 5. Hard. 181. Et vid. 2 Rol. Rep. 458. Lit. Rep, 13. 4tt:- x RW 
Pl. 5. 644. Pl. 4, 5, 6. (4d) Jones md Gaffrill, 2 Rol. Rep. 2. S. C. adjudged. AG 


3. Po Tithes de Jure without a Cuſtom ought to be paid fo; 
(e) Coneps, (f) becauſe they are fete Narur#. Trin. 8 Oar. B. R. (e And, 
between Worden and Benet, after a Pꝛohibition granted, a Con⸗ n 
fulration dented per Curiam fo2 the Cauſe afozelatd, P. 13 Car. of chem, er 
B. R. between Sir John Bruen and Bz. Bradiſm per Curiam, and a vid. 2 Rol. 
P2ohibition granted accozdinglp. Hill. xz Car. B. between Vin- Rep. 2, 458. 
cent and Tutt, a Prohibition granted, and koz a Prohibition oy * $6, 
pleaded by the Parſon to have them bp..Pzeſcription. Aich. Ie 1% 
14 Car, B. Regis, between Williams and Wilcox, a P2ohibition Lie 23. 
raufed. Mich. x5 Car. B. R. between Dampect,and Onge, a ze: Hard. 188, 
tbitton granted. 1 | 
(No Tithes 


ſhall be paid of Beaſts tharare fers Nature, n Deer, bee. 2 Inſt, 61. 


4. No Tithes (s) de Jure are to be paid fo2 Fiſh taken in a (e) They 
tommon River. Paſch (h) 5 Car. B. R. a Pzohibition granted may be paid | 
to ſtap a Suit fo2 Tithes of Eels taken in a common River by Cuſtom, | 
within the Parich of Barton in Weſtmorland ; and (i) Hill-g Gar. a 8 | 
Pꝛohibition was granted to ſtap a Suit fo2 Tithes of Trouts Fol 536. 
iu the ſame Kiver ; but the Court ſeemed to be divided whether N 1 
Tithes were due oz not, but they granted a Prohibition, foz that 7. . Wd 11 
the Law ſhould be decided. thereupon; and this was berween Et b. 
Dawes. and Huddleſtone. gr; „ poey” Devel 56. i 

| | ; 10. 
Car. 339. S. C. cited. (i) Cro. Car, 339. S. C. debated ; but appears not hether a Protibiciba | 
was granted or not. "Ih rs: 1 5 


F. I a Man hath Pheaſants, and keeps them within an in⸗ | 110 
cloſed Mood, and clips the Wings of the Pheaſants, and from uy 
the Eggs hatches and bzings up poung Pheaſants, no Tithes 1588 
hall be paid of theſe Eggs oz poung Pheaſants, (k) becauſe they (k) Tithes 417 
are not retlaimed, but continue feræ Naturæ, and would go out of ſhan not be Till! 
the Incloſure if their Wings were not elipp d. Mich. 11 Car. paid of Tur- Will! 

B. R. between Winbroke and Evans, a Pꝛohibition granted; but keys, or of Will 
it was ſurmiſed that no Tithe was pald koz them in a great Cir- nor Lage, „ 
tuit called the Chilterne in the ſame Countp, feilicet 'of Biteks, — wil 
and lo p2eſcribed in non decimando ; but th Court granted it be⸗ or pheaſancs, 171 
tauſe thep were fere Nature. | an cee ges ert RN. quis ferm | W! 

2 i OT Te ture. 


„ 30 ne ente ene j 
Moor 599: Pl. 82. 1d held i hut Q Et vide Sir Sim Deg, Fol. 159. 5 \ 


6. No Tithes ſhall be paid in Kind, without a Cuſtom, (1) for (1) For they 
Fiſh taken in the high Sea out of any Pariſh, Hill. 14 Car. B. R. »refereNat» 0 

between Long and Dircell, per Curiam, aud a Prahibittan granted fue, and | FM 
acco2dingly : And Juſtice Jones ſaid, That upon an Appeal to 2 5 Rant! 
the Delegates out of Ireland in (m) the Lozd Deſmond's Caſe it p,;iq, Noy _ 

was agreed, that fo2 ſuch Fiſh ſo taken onlp perſonal Tithes are 106. Cro. 11.108 
due, deductis Expealſis. 2 og | 1 
2 Rol. Rep. 419. where and how payable by particular Cuſtom,” (m) Cro. Car. 264. ſcems to be if 
the ſame Caſe. 1 Rol. Abr. 656, M. 2. 1 


— ——— — — = 


2 | 7. No 


ri, ˙ CR I TBS ev, TT nn 3 
Diſmes, or Tithes. 

( — nenmnrmenrnrnns - "1 m — 
n) Palm. 7. (n) No Tithes ſhall be paid in Kind de Jure, without a Cn⸗ 
2085 S. 34 ſtom, ko Fiſh taken in a common frver which is not incloſey 
Ane as ina (o) Stew incloled, becauſe they ate ferz Naturz, though 
Tit. Rep. thep are taken bp one that hath a ſeveral Fiſherp there, and 
„%. though the Place where they are taken be within the Pariſh of 
(o) ta the That Parlon hat tlaims them; foz this is a perſonal Tithe, in 
Original it is Which Tithes ought to be paid deductis Expenſis. (p) Paſch. 15 Car. 
Eſtange. B. R. between Gold and Arthur and others, a Pzohibition granted, 
(o) March where the Suit was fo2 the Titheg (ꝙ of Salmons in the Ki- 
15. ſcems to Ver, of Exe: Mich. 15 Car. B. R. between Wiſlake and the (aid 
-be a Note of Arthur and others; a like P2ohibition granted upou the lame 

the ſame Caſe. Matter between other Parties. 

13 In the | 1 TM | 
| riginal it is et, ind ſo appears tviſprinted. 

of 2 . bs 4 . rn _P_ — 

Gez, (D) (a) For what Things they ſhall 
MD. be paid de Jure. 
(b) Cro. El. | 


"+ = Ea PEE 11 
agreen. Moor & Of Freehold. 


p12. Pl. 1286. - Mi 
8. F. agreed. Tad S: A WEE 124 
Cro. Car, 596. 1. Nie Tithes thall be paid fo2 (uth Things dg do not grow 
—That and renew from Year to Pear bp the Ac of God. Co. ::. 
Tithes were Dr. Grant 16. "Is 
bone z Hg, „ 2. (b) No Tithes ought to be paid de Jure (c) fo2 Houles of Ba- 
but the bitatton. Co. 11. Dr, Grant 16. 0 | . 
Quota. ö | 
doubtfull. Uid. Hard. 116. (c) But where in London 2 3. and 9d. per Pound of the Rents of 
Houſes, &c. except Houſes of Noblemen and Women kept in their own Hands, and Halls of any 
Company not let, ſhall be paid by a Decree confirmed by Parliament, and the Perſons refuſing to 
pay, &c. ſhall by the Lord Mayor be committed to Priſon. Uide 37 H. 8. c. 12. and the Decree 
there at large. 2 of 663, —Though NN exempt by 31 H. 8. for this ſubſequent AR is a Re 
al thereof. Gzeen and Pipe, Moor 912. Pl. 1286. adjadged. Cro. Eliz. 276. adjudged. — Such 
Fiches muſt be ſued for according to the Form preſcribed by the Act. Per Hob. 11. Cro. Car. 596. 
: Inſt. 660. — But that a Suit may be for them in the Exchequer, there being no negative Words, 
id, Hard. 176. f 1 F ; p | *" I 2 


. No? fo? anp Gent referved upon a Vemiſe made of Youſes 
tak aten. Sy 11. Dr. Grant Wins Ac 14 * 
4 5 H. 4. Rotulo Parliamenti, Numero 66. the Commons p2ay, 
Chat whereas manp of the Lieges of the King are often- vered 
| and troubled. hy Parſons and Dicars of Holy Church, bp. Cita- 
va tions and Cenſure of Yolp Church, foz Titheg of (d) Stone and 
44) in the Slat wozked and drawn out of Quarries, of which no Tithes 
1 are paid, that he would pleate to grant, That if anp Prohibition 
clots be made in the Cale, that no Conſultation be granted to the con- 
dveres ? Trary. r n dS 
trahes hoꝛs . , 14 1 
de quarers de & come nul diſme en pay. 


P » 


OY. 


a 


Diſmes, or Tithes. — 


— 


1. (b) Ne Tithes ſhall de paid ok Quarries, (c) Becauſe they (+) This is 


2. (d) No Tithcs ſhall be paid de jure fo2 Cole, Hill. gin, 
B. R. per Houghton. a jure fog Cole, Hill 14 Jac. ginal. 


R | ; (b) Moor 
. So no Tithe ſhall be paid koz (e) Turf which is to „ $or.Pl.1275, 
Hill 14. Ja B. R. per Houghton. Hill. x1 Ja B. R. 5 Ae Mi vurn 4 P. ed 


4. 33 E. 1. Libro Parliamentorum 105. de Parſonis & Vicariis peten- _— 
tibus Decimam in Cornubia, ubi Rex ſolvit annuatim Epiſcopo Exoniæ - « 7 _ 
pro Decima przdiaa ; ita reſponſum fiat, ſicut fieri eonſue vit Tempore 2 aſt. 65, | 
Comiris & Regis : And above this it is wit, S TAGMEN (ey Of s 
CORNU BIK, it ſeems intended Tithes de Stanno. Vide Ro- March. . 
tulum Parliamenti, 8 Ed: 2. Membrana 15. (a) Moor 

5- No Tithes ſhall be paid of (f) Lime becauſe it is Part of 9e. Pl. i255. 
the Frechold, Mich. 13. Jac. B. between Thomas and Petrie, per ar P. adjudg- 

uriam. | ed. 


Turf, Gravel, and Chalk, becauſe they are part of the Freehold. 1 Mod. 35. (f) wa 4. . 


Clay, March 58. ſaid to be adjudged. 2 Mod. 47. per Curiam, But by C 
payable of » Lime-Kila, 1 Rol. Abr. 642. PI 7, pe ut by Cuſtom Tithes may be 


6. Ik a Man be ſeiſed of Lands within a Pariſh that uſed to 
pap Tithes, and makes a Nurſery thereof fo: Amps and Plants 
of ſeveral Kinds of Fruit, as Apples, Pears, Plumbs, Ke. 
and of Aſhes, and after ſells ſeveral of them to Strangers 
(g) out of the Pariſh ro be tranſplanted, he ſhall pap Tithes of (g) So if 
tyis Nurſery to the Parſon, fo2 though the Imps are Part of cranſp!anted 
the Freehold fo long as then continue there, pet when thep are in tbe ſame 
tranſplanted, thep are ſevered and taken from the Frechold ; and d 3 Hard. 
if this ſhall be permitted, the Parſon map. be defeated of the? 
Tithes of all the Land in his Pariſh by making of it into Nur- 
ſeries. Hill. 14 Car. B R. between (h) Gibbs and Wiburn, adjudg⸗ (b) Cro. Cer, 
ed per Curiam upon a Demurrer, and a Conſultation granted $526. 8. C. 
accozdingly. Intratur, Mich. 14 Car. Rotulo 75. adjudged. 

7. Jf a Wan cuts a Coppice of Wood, and thereof pays his 31,46 
Tithe, and after, befoze any new Germins grow he grubs up ged. Cb 
the Roots and Stumps of the Trees, he ſhall not pap Tithe of Hard, 380, 
them, becaufe thep are Parcel of the Freehold, and not annually 381. 
renewing. Mich, 15 Car. B. R. between (i) Bedford and Dz, Skin- (i) Match 58. 
ner, per Curiam and a Pꝛohibition granted accozdingly, 64, 65. S. C. 


n 7 : * — 


8 


„ * * ith. a. th 3 * 


(a) (F) Tithe of Wood. C 
| 5 222 as ” 
; | rae rIgina 7 
1. wh | pron Parliamenti, 17 Ed. 3. Numero Fr. the Commons _ ſup- 
pꝛap, That No Man be dzawn in Plea in Court Ch21- 1 
ſtian ko: Tithes of Mood oz Duderwood, unleſs in luch Places my Lord 
where ſuch Tithes have been uſcd to be given. A the 
| | | | | ame Title 
ſhould have been continued. (b) 2 Inſt. 6424. ſame Record cited. + Rol. Rep. 122. ſame 3 
Cited. Palm. 38. ſame Record cited; and ſaid, That Tithes were not paid of Wood till Stradfoꝛd 
Archbiſhap ef Canterbury made a Conſticution in 17 E. 3. That Tithes ſhould be paid within his 
Juriſdiction de Silva cædua, of which the Commonelty complained at che next and every Parla- 
ment till the 17 Rich. a. Et vid. Lit. Rep. 153, 2 Leon. 80. | 


6G () Anſwer. 


(E) (a) Anſwer. The King will adviſe. T. 


are Part of the Frcehold. Hill. xx Jac. B. R. per Curiam. 4 in che O. 


— — — —— — — — 


Diſmes, or Tithes. 


(a) This is Y; (a) (8) Anſwer . 


printed as in 


the Original. 

(b) In-che x, F ET it be done of this as it hath uſcd to be done (b) be⸗ 
Original it is f | 

eins ceo foe theſe Baps. 

heures. 2. 18 Ed. 3. Numero 12. the Commons pꝛap, That as a Conſti⸗ 


tution is made op the Pꝛelates to take Tithes of all Manner gf 
Wood, which Thing was never uſed, and that Niefs and T{jiveg 
might make Teftaments, which is againſt Reaſon, that it would 
pleaſe bp him and hig good Council to ozdain a Kemedy, and that 
his People ſhould remain in the fame State as thep had uſed ta 
be in the Time of all his P2ogenitozs, and that Pꝛohibitiong 
ſhould. be granted to all thoſe who are impleaded of the Tithes 
of Mood without having a Conſultation, 
A. (a) (H) The King will that Law and 
Nen be done. 
the Original. 1 (ns | | 
(b) 2Inft.642. 1. (b) 21 Ed. IN Commons pꝛap'd, That whereas the Arch 
ſame Record Numero 48. iſhops and Biſhops had latelp ozdained a 
cited. Conſtitution to give Tithes of Underwood ſold only, whereas be- 
koze theſe Daps no Tithes were given; now the People of Holy 
Church bp Fozce of the ſaid Conſtitution, take and demand 
Tithes alſo of groſs Wood, as well as of Underwood, fold and 
not ſold, againſt what they have ufed Time out of Mind, to the 
great Damage of the Common Law, of which thep pꝛap a Re⸗ 
| medp. 
2) This i 
Gn oa "EP (a) (I) Anſwer. 
the Original. 
I, E Archbiſhop of Canterbury, and other Biſhops, have 
anſwered, That fuch Tithe is not demanded bp Keaſon of 
the ſaid Conſtitution, but of Underwood. | 
2. 25 Ed. 3. Parte Numero 37. the Commons p3zay'd, That no 
Tithes ſhall be paid of Wood, but where it hath uſed to be paid, 
: and not of groſs Mood. 
(a) This is (a) (K) Anſwer: The Kin 8 will adviſe. 
E 5 30 = 


1. 43 Ed. 3. TIE Commons p2ap'd, That it be declared in 
Numero 17. what Caſe Tithe of Wood 02 Underwood ought 
to be given of Right in Places where it has not been given bekoze 
theſe Daps ; and alſo that it be put in certain what Manner of 
Wood ought to be called Silva czdua ; and that in caſe any be im⸗ 
pleaded in Court Chziſtian of Tithe of Mood 02 Underwood, that 
a Pꝛohibition be granted thereafter, and an Attachment there- 
upon in Chancery, ag well ro the Judges as Parties, ag is ac- 
cuſtomed in other Caſes, without having a Conſultation, 


nan (D) Anſwer. 


. — 


Diſmes, or Tithes. 


8 


(a) (L) Anſwer. (a) Thisis 


printed as in 


1 T ET the Statute in this Caſe ozdained be kept and held. iner 
2.45 Ed. 3. Numero 23. Item, the Earls, Barons, Knights, 
and other of the Commons, complain, That where thep ſell their 
) groſs Wood of the Age of (c) 20, 30, oz 40 Years oz of greater (b) lc is to 
Age, to Merchants, to the-Pzofit of themſelves, and in Aid of be obſerved, 
the King in his War, Parſons and Dicars of Churches implead *d-c dis 
and trouble the ſaid Merchants in Court Chziſtian fo? the Tithes u Groth, 
of the ſaid Wood, (d) naming it by theſe Wozds, Silva czdua, boys e * 
whereby thep cannot ſell their Wood (e) at the true Pzice, to the Grandboys, 
reat Damage of them and of the Kealm, of which thep pꝛap the is uſed here, 
Ying and his Council to apply a fit Fiemedy, and declare and in⸗ _ is inten- 
terp2et openly theſe Wo2ds, Silva cædua, as to the Intent of the of ſuch 


Commonaltp Underwood is compziſed in theſe Wozds, and not ond ts by 
Trees of ſuch Age. N 


| ſtom of the 
Country is uſed as Timber: And the Statute of 43 E. 3. extends not to other Wood that hath not 


been not will ſerve for Timber, though of the Greatneſs or Bigneſs of Timber, 2 Inſt. 642, Pl. Com. 
479, b. (e) Bur if under that Age, Tithes ſha]! be paid for it. Cro. El, 1. —Bur vid. Cro El. 55. 
(d) The Words in the Original are gl nom ceſtes parolls Silva cædua. (e) The Words of 
the Original are averry pꝛis. | | 


a) (M) Anſwer. 6) This is 


| printed as in 
3 4 the Original. 
1 ET there be a P2ohibition granted, and an Attachment = $M 


thereupon, (b) as hath been uſed befoze theſe Days. chi Ac i, 

Nota, That upon this the Statute is imprinted. (c) 45 Ed. 3. cap. 3. only declara. 

2. H. 4. Rotulo Parliamenti Numero 59. the Commons in a Pe- tory of the 
tition recited the Statute of 45 Ed. 3. &c. and ſaid, That notwith- Fel x 
ſtanding this Statute, Parſons and Dicars claiming Tithes .<L 
of all manner of Wood, as befoze thep were wont, becaufe that Common 
Conſultations in this Caſe in Chancery have ſo eaſily been grant- 1 Inſt. 
ed by Colour of this Woꝛd Sylva cædua, thep pꝛap, That he 5 on — 
would pleaſe to ozdain, that no Conſultation be granted by theſe (c) 12 
Wozds, Sylva cædua, if it be ſo that the Wood of which he claims 642, and 643; 
Tithes be of the Age of 20 Years oz moze at the Time of the irappears, 
Cutting, and a Pain thereupon ozdained in this pzeſent Par⸗ chat there 


liament. f ic ore 


whechet this was only an Ordinance or Statute in 4 Ed. 3. it was in Parliament declared to be a 


Statute. ' 
(N) Anſwer. 


1. ET it be uſed as it hath been done befoze theſe Dapsg. 

L 2. 2 H. 5. 2. Parte Numero 7. the Commons pzaped, That 
whereas thep are okten impleaded in Court Chziſtian fo2 Tithe of 
Gzoſs Wood of the Age of 20 Years, and of 40 Years and moze, 
by the Name of this Wo2d Sylva cxdua; and in the Statute 
made in 45 Ed. z. it is contained, That a P2ohibition be granted 
in this Caſe, and thereupon an Attachment, as it hath been uled 
befoze theſe Days, by which Statute no full Vetlaration 18 
made what Mood is titheable, and what not; wherefoze the 
Juſtices of the Land are of ſeveral Opinions concerning the ſaid 
Matter: That it pleaſe the Lo2d our Ging fo limit and ozdain, . 
by the Advice of the Lo2ds of this p2eſent Parliament, that 
all Manner of Wood, which is of the Age of 20 Pears o: mot 


a « 
— a — 
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—__ 


. wall not be titheable in any Manner foz the Time to come; and 
if it be within the Age of 20 Years, it ſhall be titheable it the 
Cuſtom of the Countrp where ſuch Wood grows demands it, and 
that in this Caſe a Prohibition be granted; and thereupon an A;- 
tachment, without granting a Conſultation in this Caſe; 


(O) Anſwer. 


. Dr the Matter of the Petition requires great and ma⸗ 
ture Deliberation, the King's Declaration will, that the 
Matter afozeſaid be adjourned and remitted till the next Par- 
liament, and that the Clerk of the Parliament cauſe this Article 
to be bzought befoze the King and his Loꝛds at the Beginning of 

the next Parliament, to have it there declared. 
2. 47 E. 3. Numero 21, All the Commons of the Gealm pay, 
That as at the laſt Parliament held at Wincheſter the Lozds and 
Commons of the Land made their Complaint, that Parſons and 
Vicars of the Yolp Church travailed them in Court Ch2iſtian fo? 
the Tithes of great Wood, ſcilicer, of the Age of 20 Bears and 
above, bp Colour of this Wozd, Silva czdua, at their Nequeſt it 
was o2dained, That no Wood which was oz ſhould be of the Age 
of 20 Bears and moze, ſhould be ritheable; and the Parſons of 
the Holp Church intending that this D2dinance ſhould not re- 
ſirain them of their ancient Incroachment, ſurmiüng that this 
(4) In the Was not affirmed fo? a Statute, (d) purſued in Court Chziſtian, 
Original it is contrarp to the Ozdinance afozefaid, to the great Dantage of the 
ſont Deca- People, that it would pleaſe the King to affirm the ſaid O2di- 
ſions. nance, koz a Statute to endure fo2 the Time to come, and that a 
' ſpecial P2ohibition upon the ſame Statute ſhould be made there- 
of in Chancery, fozbidding thoſe in Court Chꝛiſtian to hold Plea 

of Tithes of Wood of the Age akozelaid. 


(P) Anſwer. 


I. E There be ſuch a Prohibition granted as hath been of 
| ancient Time. | 
, tp d-: Regiſter, Fol. 44. Conſultation granted to the Court Chꝛi⸗ 
ſtiau to p2oceed there ke: Tithes of Silva cxdua, ſo that de grofiis 
arboribus in hac parte non agatur. | 


(O Of what Things they ſhall be paid. 
(a) 2 Leon. x, (a) JF a Man tops Oaks within the Age of 20 Years, and 
br 4 * (b) after leaves the Top to grow above 20 Years, no 
7204. 115. Tithes thall be paid of them, fo2 this is become Timber. Mich. 
S. P. ſaid by 16 Jac. B. per Coke. 


oke Chief 2 A 
Jaftice to have been of late twice adjudged. (b) But if lopp'd before 20 Years, and after the 


Years it is lopp'd every 10 or 7 Years, Tithes ſhall be paid thereof. Moor 990. Pl. 1272, 1273. 
Lic Rep. „ x Brownl. 33. con, per totam Curiam. Et vid, Cro. Jac. 191, 2 Rol. 
Rep. 495. Moor 938. PI. 1271. | 
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/ 
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4 Jac. B. between (e) Brook and Rogers, per Curiam con. 8 


- | ; S. P. per Cu- 
riam. (4d) Cro. El. 477. S. C. adjudged, Moor 9056 PI, 1222. S. C. adjudged. Goulf. 3 4 0 
adjudged. (e) 11 Co. 49. S. C. cited. Moor 908. PI. 1273. S. C. adjudged, Cro. Jac. 100. $; C. 
idjudged. 1 Rol. Rep. 100. S. C. cited. | 


3. It Oaks above the Age of 20 Years have uſed to be 
topp'd and lopp'd within everp 20 Years, yet no Tithes ſhall be 
patd of theſe Tops and Bzanches cut within their Age of 20 
Pears, (f) becauſe their Stock is diſcharged, Trin 38 Eliz. B. R. (f) El Conn 
between (g) 4 arſon Ram and Patterſon, Co. tr. between Sampſon 17 b. 
and Worthington, 48. b. adjudged. (g Cro. El. 
4. (h) It a Man cuts down Trees of Timber no Tithes. ſhall 22 5 C. 
be paid fo2 the Germins which grow ex (i) Radicibus ſeu Stipitibus, hob Sf ed 
becanſe the Koot is p2ivileged. Co. 11. 48. b. (k) Liford's Caſe. Moor gcs. 


PL. 1273. 
§. C. & S. P. (h) Cro. El. 55. S. P. adjudged. 2 Inſt. 642. S. P. becauſe the Root is Parcel of 


the Inheritance. (i) So of the Roots. March 58, 63. (k) Kol. Rep. 190. f. C. 


5. (1) Tithes ſhall. be paid of (m) Beeches, though thep are IAU 
above the Age of 20 Years, f62 thep are not Timber. Trin. . 
38 Eliz. cited in one Leonard's Caſe, the Pzothonotarp, to be ſo ad- Countiy 
judged. where repit- 

| N PL | | | ted Timber, 
as Buckinghartiſhire, &c. 1 Rol. Rep. 355. 1 Browal. 94, 95. 2 Rol. Rep. 13. Moor 541. Pl. 716, 
(m] Not of Oak, Aſh, or Elm, being included within the Word Gzols⸗bovs in the Statute of 
43 E. 3. c. 3. and ſo is Beech, Horſe- Beech, and Horſe· Beam, becauſe they ſerve for Building, Re- 
paration of Houſes, Mills, &c. contrary to the Judgment in Pl. Com. 470. 2 Inſt. 643. Et vid. 
4 Leon. 80. 2 Rol. Rep. 833. —So of Aſp, becauſe it may ſerve for Building. 2 Inſt. 643. 2 Rol. 
nap, Jt Goulſ. 161. —So of Birch. Cro. Eliz, 1. adjudged. Moor 907. Pl. 1270, adjudged. 

ro. Jac. 199. | 


6. Tithes ſhall be paid of (n) Hazel, Willows, Dollp, Alder, (a) Pl. Com; 
and Maple, though they are above 20 Years of Age. (o) Mich. 82 PIE 
5 Jac. B. reſolved, and a Conſultation granted aceo2dinglp. ( Cro. Jac, 

7. No Tithes ſhall be paid of Willows in ſuch Countries & S. P. pe 
where they are uſed fo2 Timber. Hobart's Reports, Caſe (p) 288, Curiam. 

8. But ik Willows are kell'd which grow in the View of an (p) Hob. 
Houſe, though it be Waſte to ſell them, pet Tithes ought to be 41 | 


paid of them. Hobart's Reports, Caſe (q) 288. : 501 
9. (r) Jf a Man cuts Timber⸗ Trees no Tithes ſhall be paid <4 + Io 
fo; the bark. Co. 11. (s) Liford's Caſe 49. (r) 2Inſt.643; 


10 (t) Tithes ſhall be paid of (u) Acozns of Oak, becauſe 8. . 
this is an pearly Encreafe. Co. 11. (w) Liford's Caſe 49. (4) way 
II. Of the After-moath, ſcilicet, of the ſecond Moathj, Tithes § F. & 5 p. 
wall be paid de Jure, without a (x) ſpecial Pꝛeſcription to be dil⸗ (t) Moor 
charged by the Papment of Tithes out of the firſt Moath, and 762, Pl. 1056. 
then thep ſhall be diſcharged. Paſch. 2 41 El. B. R. per Curiam. S. P: 5 
Hill. 10 Jac. B. Parſon of Stanfield in Suffolk, per Curiam, a Pꝛohi⸗ . 8. P 95 
bition granted (u) Other- 
. . | * „ Ways if they 
drop from the Trees, and the Hogs eat them; but when gathered and ſold, then Tithes ſhall be paid 
for them. Lit. Rep. 40. Hetl. 27. (w) x Rol. Rep. 100. S. C. & S. P. (x) For ſuch ſpegiat 
reſcriptions, vid. 648. D. 1, 2, &c. (y) Moor 910. Pl. 1280. S. C. & S. P. appears. Ef 
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(2) Gzeen 12. (2) It a Man paps Tithes of Yap, no Tithes de jure 
nnd Auſtin gyght to be paid fo? the Paſture of the ſame Land koz the ſame 
85. adjudg. Year, (a) fo2 he ſhall not pay Tithes twice in the ſame Year foz 
ed. Cro. The ſame Thing. Palch. 16 Ja. B. between Nichols and Hooper, per 
Jac. 116. Curiam 3 Jac. B. R. and there ſaid per Towle, that it 
does not ap. was fo adjudged between Spencer and Johnſon 3 and ot erwaps 
pear, 2 loſt. adjudged between (b) Hall and Fettiplace, becauſe the kter⸗pa⸗ 
„ ſture is but the Relics of the Hap of which he had paid Titheg 
(a) 2 Inſt, befoze. Paſch. 17 Jac. B. Kinniſton. X | 
. 13. 2 H. 4. Rotulo Parliamenti, Numero 93. not fo2 Agiſtments in 
(b) Cro. Jac. ſuch After-graſs. 2 : 
42.5. C. ad 14..(c) Jt a Man paps Tithes of Co2n, he ſhall not after pay 
Neg. any Tithes koz the * Stubble that grows the ſame Year upon the 
dame Land. Hill. 6. Jac. B. Placito 13, Smith's Caſe, per Curiam, 
udged. Et Paſch. 7 Jac, per Curiam, ſame Caſe, 


Prins” IF, 9 Jae. between (d) Backſter and Hope, foz the Akter⸗ 


— — 


S. c. bur Paſture, 


S. P. does 16. 2 H. 4. Rotulo Parliamenti, Numero 93. (e) not fo2 the Agiſt⸗ 


ments in ſuch Afrec 
i | WERE 1 90 Aftec-graſs 


S. P. cited to be adjudged. 2 Inſt. 621. S. P. 652. S. P. (4) 2 Inſt, 621, 652, S. C. 2 Brownl, zo. 
S. C. (e) 2 Rol. Rep. 191. 8. C. cited to be adjudged. 


17. It an Inn⸗leeper paps Tithe⸗Hap of certain Land, and 
the reſt of the Year after puts into the ſame Lands the Hozfes of 
his Gueſts which come to Market there in the ſame Town, no 
Tithes ſhall be paid koz the Herbage of theſe Yozſes, fo2 this is 
but the Afrer-paſture of the Land, of which he had befoze paid 
Tithes. Trin. 16 Ja. B. R. between Richardſon and Cable, per Cu- 

riam, and a Pꝛohibition granted. | | 
18. 2 H. 4. Rotulo Parliamenti, Numero 93. nat fog the Agiltment 

in ſuch Akter⸗paſture. | 

(f) So of a 19. No Tithes are due by the Law of a (f) Fulling-MWill, fo: 


e Hill. 16 Ja. B. R. between Johnſon and | » reſolved, and 
(8).3 3 Bulſt. d P2ohibition granted. This was a Berkſhire Caſe : But Mich, 
212. 1 Rol. 11 Car. B. R. between (h) Johnſon and Dauridge, per Curiam re- 
Rep. 40. ſolved, That Tithes by the Law are due thereof, and a Pꝛohibi⸗ 
40 05 -y tion denied actozdinglp. N | bo 

523. 8. 9 adjudged. 2 Rol. Rep. 84. S. C. adjudged ; where the Suit being in the Spiritual Court, 
for the Tithe of a Griſt-Mill. and Fulling-Mill, and a Prohibition awarded as to the Griſt. Mill, = 


- Conſultation was after granted; but as to the Fulling-Mill, the Prohibition ſtood : And it was agreed 


per Curiam, that Tithes ſhould not be paid of Fulliag- Mills, Tin-Mills, Plate-Mills Rag. Mills, 
Paper-Mills, &e. unleſs where there is a ſpecial Cuſtom to pay Tithes for them. And it was ſaid, 
that Artic* Cler', viz. the Statute of 9 E. 2. c. 5, muſt nor be intended of ſuch Mills, but of Corn- 
Mills, But vid, 2 loſt. 621, the ien of this Act, and March 15. a Diverſity taken between 
ancient Mills and Mills newly erected. 2 Iaſt. 622. my Lord Toke ſays, the Cafe of Tithes of Mills 
was never judicially determined as he knew. Et vid. 1 Rol. Abr. 652. Pl. 4. N. Dyer 170. b. mar- 
gine, 1 Rol. Abr. 653. en | "'Y 


20. J a Man pays Tithes in Kind to the Parſon fo2 his 
(i) la the (i) Lambs, Calves, and other Things, going and ariſing upon 
Original it is his Paſtures, Waſtes, Lands, Meadows, &c. after in the lame 
__ ve- Pear he ſhall not pay Tithes of tho Agiſtments in the fame Pa- 


- 


_ _ , ffures, Waſtes, &c. 2 H: 4 Rotulo Parliamenti, Numero 93. this is 
| an exp2efs Petition of the Commons, = 


4 q (RN) Vid. 
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(a) (R) Vid. poſtea, Title A. To what (9) This is 
Thing the Modus ſhall extend. #0 


inal; tho” 
; 0 ſeems this 
1. Tr there had been Two ancient Co?n-Mills de Tempore, &c. — fawn 
fo? which 6s. 8 d. hath been paid ſoz the Tiches de Tempore, fer 5 50 gi. 
&c. and afcer by Continuance of Time the Mill⸗Stream changes ting Hied, 
its Courſe, and runs into a Place a little Diſtance from the an- being deſign- 
cient Stream, and thereupon the Owner of the Mill pulls down ed oa, I 
one of the ancient Mills, and rebuilds it in the new Place whete 3 * 
the Stream runs, this ſhall be diſcharged of any Tithes bp sowie a — 
Fozce of the ancient Modus, fo: this comes bp the Ad of God, and ja its proper 
not by the Aa of the Party. Mich. 11 Car. B. R. betmeen (b) John- Title undet 
ſon and Dunridge, per Curiam reſolved, and a Pꝛohtbition granted gn it 
actozdingly. But the Court ſaid, if the Stream be altered bp wo dry 
the Ac of the Owner himſelf, Tithes ought to be paid thercof e 
as fo2 a new Mill. ; . | 2 1 Rel. 
2. (e Not of ſuch (d) Things which are not pearly renewing, P. 4 - 
3. Jf a Man paps Tithes fo? the Fruit of Trees, and after '* ary 
eucs down the ſame Trees, and makes them into Billers oz Fag- (e) This and 


gots, and ſells them, he ſhall not pay Tithes fbz the Billets 02 cfollowing 


acita are 


Faggots, (e) becauſe. this is not a new Encreaſe. Co. Magna elared os tn 
Charta 652, 621. | T 0 1 \ the Original, 


| 0 | 9 though it 
ſeems a Miſtake there, and that they ſhogld have been continued under the receding Title. 


(d) Not of the Roots of a Coppice of Underwood, becauſe not creſcentia & renovantia, as Tit hes 
ought to be. March 58, 65. (e) If a Man pays Tithes for his Corn, and after grinds the ſame 
Corn at a Mill in the fame Pariſh, no Tithe Meal ſhall be paid thereof, 2 Inſt: 652. 


4. It a Wan keeps an Hozfe within the Hort only fo2 his 
Saddle co ride, no Tithes shall be paid foz this Yozſe, becauſe 

this is a barren Animal, not renewing, but onlp foz his Labour. G bamp⸗ 
Tr. 15 Ja. B. R. between (f) Lamkin parſon of Thimblethorp and can nd 
Wild, where the Caſe wag, That a Man teafes Land to another, qi! S. c. 
reſcrving the going of a Nag to ride, and afcer the Leſſo! was Cro. Jac. 430, 
ſued in the Spiritual Court fo2 the Tithes of the Nag, and a ages 
Paohibition granted by Mountague, Croke, and Dodderidge, be- rant ig Ch. 
cauſe this is a ſteril Animal, and-uſed onlp fo2 to ride; and, as 107% had 
it was urged at the War, the Leſſee paid him Tithes ko; all rhe been kept to 
Herbage ; but the Court took no (g) Advantage of this: But 
Houghton feemed econ. fo? it feemed to him, that no barren Fol. 642. 
Cattle thould be diſcharged of Tithes præter ſuch which were 57 4 
uſed foz Pusband?p z. but this was not uſed about Husbandzp, profit had ac- 


ergo. | crued, there 


f 5 EE he ſhould _ 
have peid Tithe. Et vide r Bulft. 1771. 1 Rol. Abr. 647. Pl. 14. 650. Pl. 14. (g) So is the Ori- 
ginal; bur perhaps it ſhould be Notice. Sk : 


5. Jt the Soil of an Ozchard be ſowed with' any Kind fo2 
Gzam, the Parſon, ſhall have Tithes of the Fruit-Trees and of 
the Gzain, becauſe thep are of ſeberal and diſtin> Kinds. Co. 
Magna Charta 652. 5 b 

6. No Tithes ſhall be paid of Chickens, becauſc he pays Tithes 
of Gggs. Hill. 15 Ja. B. R. reſolved, and a Pꝛohibnion granted 
actozdinglp. 


7. Tf 
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7. Jf a Man paps Tithe⸗ Lamb at Mark Tide, and at Mid. 
ſummer he ſhears the Keſidue of the Lambs, ſcilicec, the 9 Parte 
he ought to pap Tithe-Wool of them, though there is but two 
Months between the Time of the Papment of the Titheg of 
' Lambs which were not won paid with their Fleeces, and the 
Shearing of the Keſidue, fo? this is a new Increale. P. 16 Ja. ;. 

between Nicholls and Hooper, per Curiam, and a P2ohibicion de 

nied acco2dinglp. | 


8. A Man ſhall not pay any Tithes of che Derbage of 


(h) Poph. | ch) Sheep, (i) becauſe he pays Tithes of the Wool, foz other: 


197. Diver= waps he Wall pap Tithes twice of one Encreaſe. Trin. 12. Ja. B R. 
fity taken by between (k) Marskal and Price, dubitatur. ; 


- Whitlock, 9. At che Parſon hatch Tithe of Cozu one Year, and the Land 


_ anima- ig left unſown the next Pear, to the Intent chat it map be 
eren, plow d and made readp to be fow'd the third Year, no Titheg 
Parſon ſhall {þall be paid fo2 this ſecond Year, fo2 by the Iping thereof freſh 
have the zoth the Land is bettered, and the Parſon will have the better 
Part of the Tithes the third Bear, P. 7. Ja. B. Smith's Caſe, per Cuciam. 


Bargain for 


depaſturing, as Horſes, Oxen, &c. & animalia utilia, of which he ſhall have Tithes in Specic, 
as Cows, Sheep, &c. 2 Bulſt. 240. (i) So if after the Corn is reaped, a Man takes in Sheep P20 
meliozatione Agriculture infra Terras arabiles, # non aliter, he ſhall not pay Tithe for them, 
becauſe thereby the Ground is made more profitable, and will yield more. 1 Mod. 216 


(K) 2 Bulſt. 238. S. C. dubitatur, 1 Rol. Rep. 38, 62. S. C. dubitatur. 


10. If Sallows, &c. grow ſparſim among Oaks, de ftipitibus prius ſucci- 
ſis creſcentes, and the Owner Fell che whole Wood, — a e to 
be Jromilcnouſty cut into Faggots, and bound up in Faggots together, 
and the moſt Part of every Faggot is Oak, and the reſt of little Value, 
ſo as the Severance of the Sallows, Cc. from the Oak will not quit the 
Charge, Tithes ſhall-nort be paid for them. Paſch. 26 Eliz. between 
Daws and Molins, 2 Leon. 79, 80. per Curiam. adjudged. "0 
(1) Where I. But if the moſt Part of the Wood be Sallows, c. and (I) here 
the Boughs and there grows an Oak, and the Owner cuts down all the Wood, and 
of ſuchDaks (m) binds them into Faggots promiſcuouſly, Tithes ſhall be paid of 


; 


— att them. Paſch. 26 El. 2 Leon. 80. per Curiam 


ohn y be p2ivileged, but the other Mood ſhall pay Tithe, 1 Sid. 300. (m) Goulſ. 1 27. 


12. If Wood be uſually cut for Fire- Wood, though permited to grow 
for 25 Years or more, it ſhall pay Tithe. Trin. 18 Car. 2. between 
(a) * (n) Hawes and Cornwall, 1 Levinz 189. adjudged. 
300 | 


adjudged ; and ſaid, that the Payment of Tithes ſhall not by this Means be avoided, ſo long as 
the Wood cut is intended foz Firing. ö | 


13. Pollards of 5o. Years Growth ſhall pay Tithes when fell'd. 

Trin. 18 Car. 2. Levinx. 189. per Wyndham. 
(o) So that 14. By 2 & 3 Edw. 6. cap. 13. it is enacted, That all ſuch barren 
it mulk be Heath or waſte Ground, other than ſuch as is diſcharged by Act of Par- 
11 liament, (o) which before that Time had lain barren, and paid no 
barren, 4 Tithes by Reaſon of the ſame Barrenneſs, and then was or hereafter 


if Sheep ſhould be improved and converted into Arable or Meadow, ſhould from 


have been thenceforth, (p) after the End of 7 Years next after ſuch Improvement, 
7 — pay Tithe for the Corn and Hay growing thereupon. 


yielded any Pꝛofit, of which Tithes have been paid, it is not within this Clauſe, Lit. Rep. 311. 
per Richardſon : But by : Inſt. 655. though it yield ſome Fruit, yet if it be barren quoad Agri 
culturam, which this Clauſe meant to advance, tis within the Act, viz. though it paid Tithe- 
Uool and Lamb befoze. —Jt muff be ſuch Gzound as fuapre Natura is ſo, not ſuch as with 
great Charge is got from the Sea, but otherways in its Mature is fruitful, Buck and Wir, 
x Rol. Rep. 354. adjudged. 3 Bulſt. 165. adjudged, But foz this, vide 2 Inſt. 655, 656. Dyer 170. b. 
N. Bendl. 80. Pl. 122. Moor 430. Pl. 603. gog. Pl. 1279. Cro. Eliz. 475. 1 Rol. Rep. 39. (p) By 
which tis implicd, that Tithes ſhall not be paid befoze, 2 Inſt. 656. Dyer 170. b. 2 Bulſt. 257. 


4 15. Provided 
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15. Provided that if any ſuch (9) barren or waſte Ground had bc- ' 


fore that Lime been charged. with che Payment of any Tithes, and the (9) Foz the 


ſame ſhould thereafter be improved or converted into Arable or Mea. Ctpeſttion 
dow, then the Owner thereof ſhould, during the 7 Years next follow. odds, 
ing ſuch Improvement, pay ſuch Kind of *Tithes as were paid for the and what 
ſame before the ſaid Improvement. Gꝛound is 
n intended 
thereby, vid. N. Bendl 80. PI. 122. 


* 
. . 


* 


(S) For what Things Tithes ſhall be 
paid (a) by Cuſtom where they ought (6) That Cu 
| 1 f | ' tom may 
1+ (b) BY Cuſtom Tithes ought to be paid fo2 the Kent reſer⸗ Nt he tak 
f ved upon Leaſes of Houſes, though not de Jure, fo2 ſo. March 
this may commence upon a lawful Conſideration. Co. 11. lde, 
(c) D. Grant 16. (But quære thereof, fo2 the Keaſon of the Book Tiber te 
is repugnant in it ſelf,) Vid. M. 12 Ja. B. Hobart's Reports 16. payable by 
(d) Leyfield's Caſe, a Pzohibition granted. Liuſtom, they 


ſhall be paid, 
though the Lands are not rented, or lie freſh, Hard. 184, Et vid. March 56. (b) Lat. 207 
like Preſcription, (c) Hob. 11. S. C. cited. (d) Hob. Fol. 10. S. C. A Prohibition granted; 
and the Court directed, That they ſhould declare upon the Prohibition, and then proceed to Judg- 


ment: But in the Margin of the Book there is this Nota, viz, That a Modus decimandi can hardly 
ſtand to rife and fall according to the Rent by Preſcription. 


2. But otherways it is of new Youſes, of which no Cuſtom 
tan be. M. 12 Ja. B. D. Lyfield's Caſe, per Curiam. 
3. Whether a Parſon can pzeſcribe to have Tithes of Gꝛoſg 
Trees, againſt the Common Law, and the Statute de Silva cædua, 
quzre, 9 H.6. 56. | | 5 
4. By a Cuſtom, Tithes map be paid of (e) Fiſh taken in Iſland oY 
by Merchants of a Town in England, and bꝛought into the Town (2) Whew, 
here, to the Parſon of the Town. My Reports, 14 Ja. (f) Goſlin be paid for 
and Harding, adjudged. Fiſh by Cu- 


f | ; p | i ſtom. Palm. 
527. yu Car, 264, 339. Noy 108. Hetl. 13, 14. 1 Vent. 5. 1 Levinz 179. (t) 1 Rol. Rep. 
419. 


5. By a Cuſtom, Tithes ſhall be paid of Pigeons that ſhall be 
ſpent in mp Houſe, though not of common Night. Mich. 14 Ja. B. 
Watley and Hanberry, agreed per Curiam. | 
6. So bp a Cuſtom Tithes ſhall be paid of Wood conſumed in 
an Houſe. Mich. 14 Ja. B. Watley and Hanberry, agreed. | 
7. So bp a Cuſtom, Tithes ſhall be paid of a Lime-Kiln, though 
none are to be paid de jure without a Cuſtom. Mich. 13 Ja. BÞ 
(g) between Thomas and Perry, per Curiam. | (g) Hetl. 14, 
8. By a Cuſtom, Tithes ſhall be paid of white Salt. Tr. 16 Ja. S. C. cited. 
B. R. between Jones and Gower, admitted; but a Pꝛohibition 
granted upon a Modus: 


6 1 (T) Of 


; * 4 
” - ©. 1 


Diſmes, or Tithes. 


(T) Of what Things. 


t. IF a Man leaſes Paſture⸗Land, rendzing a Kent, the Leſſte 
ſhall not be charged fo2 the Tithes of the Kent, but he 

ought to have Tithes in Kind of the Land ; and if thep be but 
barren Cattle, pet he ought to ſue ko; Tithes in Kind of them, it 
anp be due; and fo it was reſolved, P. 14 Ja. in B. between Par, 
ſon Ellis of Devon and Drake; though it was ſaid, that by the 
-, "hang Law he had the Election, fo2 this croſſes the Common 
Law. | | 


l 3 > 4 4 * A T > 


@ +18. (V Na) What ſhall beſaid MynuteDecimy., 


42. 
(b) The 1. Mathes of (b) Saffron are Minutæ Decimæ. P. 38 El. B. R. 
Tires of 1 between (c) Bedingfield and Freake. They 


all theſe new - 
Things viz. are great Tithe, M. Ja. B. R. per Curiam. 

ton, 4 | | : 
Hops, Wood, &c. if it doth not appear by material Circumſtances to the conrrary, ſhall be taken to 


' be Minute. Hut. 78. Et vid. 1 Sid. 447. (e) Cro. Eliz the laſt, 467. S. C. adjudged. Moor og. 
Pl. 1277. S. C. adjudged. Ow. 74. F. C. adjudged, Goulf. 149, 150. S. C. adjudged. Cro. Car. 28. 
S. C. cited, Hut. 78. S. C. cited. Et vid. Palm. 220, 222. 


2. Ik a Vicar be endowed de Minutis Decimis, and he hath uſcd 
by Fozce of this Endowment fo2 a long Time to have Wood which 
is but of the annual Value of 6s. 8 d. by Keaſon of the ſmall 
Value of the Wood and Uſage, the Wood ſhall paſs by the Words 
Minutæ Decime. Mich. 10 Jac. B. R. between Reynolls and Green, 
per Curiam adjudged upon Evidence at the Bar, though Wood in 
its Nature be not Minutz Decimæ. | 

(a) By the 3. Tithes of (d) Flax are Minutæ Decimæ. Mich. 14 Car. B. R. 
en of 7 in Noah Webb's Caſe, per Curiam. , 
10012 WI. | 

| Cap. 16. 55, per Acre ſhall be paid for the Tiches of Flax and Hemp before they are carried off the 
Ground; which Act is continued by the Statute 6? Annæ. 


| 4. Tithes of Woad, growing in Nature of an Herb, are Minute Doci- 
(e) Hut. 779, 4. - Hill 1 Car. between (e) Sir Rich. Udal and Tindal Vicar of Alton, 
78. S. C. hs Cro, Car. 28, adjudged upon a ſpecial Verdict. | | 8 
judged; but ü | 

agreed by the Court, That it might have been ſo found, that it ſhould have been Majores Decime, 
and pzedial, as if it had beeen found, that all the Pzofits of the Parſonage conſiſted of ſuch Tithes; 
fo: Things which of their own Mature are Minute, become Majores when the greateſt Part 
of the Pꝛoſits of, &c. conſiſt therein, as in ſome Countries the greateſt Part of the Land within 
Ad 2 is Yemp, Lime, oz Pops, and there they are great Tithe ; and ſo it may be of Ulool 


5. If by the Cuſtom of a Pariſh the Parſon hath had all the great 
Tithes, and the Vicar all=the ſmall, and within the Pariſh there are 
650 Acres of Arable Land, and 750 of Paſture, and 26 Acres thereo!, 
lying in ſeveral Parcels in the open Field, during the 8 Years laſt paſt 
were ſown with Flax by ſeveral Perſons, but before that Time no Elax 
had been ſown in the Pariſh, the Tithes thereof ſhall be taken as ſmall, 
and belongs to the Vicar. Trin. 4 Will. & Mar. between Wharton and 
Liſle, 3 Levinx 365. adjudged by Dolben, Gregory, and Eyre, Con. the 
Opinion of Holt Chief Juſtice; and he, held, the Tithes of Flax, 
Hemp, &. growing in a Garden, Backſide, Orchard, &. to be Mi- 


nutæ; otherways when growing in the open Field, be the Quantity 
, - | more 


Diſmes, or Tithes. 
more or leſs. But the other Three Juſtices ſaid, Tobacco, Hops, Cc. 
in their Nature are Aima æ Decime; and there was not any ſuch Quan- 
ity in this Caſe as ſhould alter their Nature, admit it alterable by the 
Quantity, in which they did not agree, a | 


« 4 


© vv 
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(X) Incidents. 
What Incidents belong de Jure to Tithes. 
(a) As to (b) the (c) Setting (d) out of Tithes. (0) At het. 


DI 


1. (e) FF a Pariſhioner let out his Tithes, and ſever the tenth worn $3 6 

Part from the nine Parts juſtlp and truly, though he (> 3 
docs not give a perſonal Notice to the Parſon, oz general Notice ont hir 
in the Church, of the Time of letting out the Tithes, ſo that Tithes, and 
the Parſon map be. pꝛeſent at the letting out the Tithes, and fee che Parſon 
it be juſtlip done, (f) pet this is a good ſetting out of the wax take 
Tithes. Mich. 13 Car. B. R. between Chaſe and Ware, per Cu- 1% , 1 
riam, in a Wzit of Erroz upon a Judgment in an Acion upon Elz. 20. 
the Cale againſt the Parſon, fo2 leaving his Tithes of Hap up⸗ — So though 
on the Land of the Pariſhioner, after Notice of the Setting ken away 
out, by which the Parichioner loſt his Gzaſs there: But it was ®? * Seran- | 
not alledged, that rhe Parſon had Notice of the Time of Setting Ne 
out of Tithes, and pet the Court affirmed the Judgment againſt ried away in 
the Parſon, Intratur, Trin. 13 Car, Ror. 564. | 5 4 

| Time, the 

Pariſhioner may bring his Action, or take them Damage Feſant. 3 Bulſt 336. Cro. Car. 63. Lat. 8. 
1 Patt 206. Pl. 36. (c) That by the Setting out they become a Chattel, and the Parfon can ſue him 
that takes them away at Common Law only. Moor 912. Pl. 1217. 1 Leon. 39. 1 Rol. Rep. 56. 
2 Rol. Rep. 440. 13 Co. 23. Lat. 8. Cro. El. 6079, (d) That they may be fer out by any Perſon 
chat has the Poſſeſſion of the Land, as a Diſſeiſor, &c. 1 Jon. 89, 90. — But if a meer Stranger ſets 
them out, this ſertles no Property in the Parſon. Lat. 1. (e) Styl. 342. S. P. appears. (f) Noy 12. 
it is ſaid by Hut. That by the Civil Law the Pariſhioner ought to give Notice to the Parſon! when 
the 3 are wy forth; but that it had been adjudged thit the Common Law did not ſo oblige a 
Man. 2 Vent. 48. | | 


2. When the, Tithes of Gaſs is ſevered from the nine Parts, 
the Parſon de Jure map make it into Yap upon the Land where ic 
grows, as well as the Pariſhioner himſelf, Hill. 14 Ja. B. R, 


(g) Newberry aud Reynolls Parſon of Collomton in Devon, per (a) 1 Rol. 


Curiam, and a Prohibition denied accozdingly, wheae the Parſon E KS p 


Pariſhioner in the Wap to come at the Place to make it into Yap ; burton, a 
fo2 this is incident to the Tithe. Mich. 14 Jac. B My Reports, 22 to 
(h) Newberry and Reygolls. 2 


4. By the zd and 3d. of Edw 6. cap. 13. ir is enacted, That at all ,.,fonable. 
Times when predial Tithes, are due at the tithing thereof, it ſhall be a. My x 
lawfull for every Perſon to whom they ought to be paid, his Deputy or c p 15 4 
Servant, to view and ſee their Tithes juſtly and truly ſet forth and ſe- g . 


rered from the nine Parts, &c. 
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Place payable - 


had alledged a Cuſtom fo to do, and the Court held it idle. #8 
3. So in this Caſe, the Parſon may go over the Land ok the — 1 


£96 Diſmes, or Tithes. 


"Iz. CY) Tithes in, Kind. 

3 5 K | 

G6) Tithes (a) How they ought to be paid. 

ought to be | | | 

PRE 2 © x. (b) Man is not bound to make into Yay the Tithe of 
be fit for the Gzaſs which he cuts, but he map let out the Tithe 


Parſon to re» thereof when it is in Gzaſs-Cocks, foz then he map well enough 
ceive them, ſever the Tithe from the nine Parts. P. 17 Ja. B. between 
13 (c) Hide and Ellis, per Cutiam. Hobart's Reports, Cale 328. the ſame 
and other * Cale Contra, Hill. 14 Ja. B. R. between Bacham and 
Things as the Gooſe, per Curiam. P. 15 Ja. B. R. in the ſame Caſe per Cutiam, 

zohibition denied. Tr. 15 Ja. B. R. between Poppinger and 


Matter will and a 
bear. Raym. Johnfon, per Curiam, and a Pzohibition denied. P. 13 Jac. B. R. 
n er Curiam, and a Prohibition denied. P. 2 Ja. B. R. cited. Hobart's 
(b) 1 Rol. eports, Caſe 3 28. to be adjudged between Hall and Simonds. 
1 13 2. A Man is not bound to tedder the Tithe of G2a(s betoze he 
Curie con, Puts it into 8 and ſets out the tenth Part, fo2 he map 
(e Hob. Fol. put it into Gzals⸗Cocks our of the Swarth, and then ſet out 
To $ © Che tenth Part. Contra, Hill. 14 Ja. B. R. Barham and Gooſe, per 
= Curiam, and a bree tan dented accozdinglp; and ſo P. 15 Jac. 
(p) 1 Rol. B. R. per Curiam, in the ſame Caſe. Trin. 15 Ja. B. R. between 
Abr. 647, (d) Poppinger and Johnſon, per Curiam, and a P2ohibition denied 
B. 4. 8, C. accozdingly, . 
ce) 1 Rol. z A Wan may ſet out the tenth Part of the Hops foz Tithe 
Abr. 947. bekoze thep are dzied. Hill. 14 Ja. B. R. in (e) Barham and Gooſe'g 
B. 1, 2. S. C. Caſe, put per Serjeant Hitcham, and agreed per Mountacute. 
4. The Pariſhioner ought ok common Night to cut down the 
Cozn, and pzepare it foz the Parſon, and to ſet out the Tithe from 
vo — — 4 Parts. M. 3 Ja. B. R. between Perry and Chauncey ad- 
judged. 
I 5. The Pariſhioner of common Right ought to make the (f) 
855 font fe is Cozn into Sheafs. P. 13 Ja. B. R. per Curiam. 
le blees, 6. The Pariſhioner is not bound to gather and ſet up (g) the 
(8) lu the @Cozn into Pillocks o Heaps; but it is a good Manner of Tithing 
Original it is to thzow the Shocks out. H. 6 Ja. B. R. Placito 13. per Curiam. 
le blees. 7. If the Tithes within a Pariſh belong to Two Penſionary Prieſts, 
vi. one Moiety to one, and the other Moiety to the other, the Pari- 
ſhioner is not bound to ſer them out in Moieties, but it is ſufficient for 
him to ſet out the entire Tenth. : between Stileman 
and Cremer, Lat. 24. 228. adjudged ; though it appears by the Cale, 
that the Pariſhioners had uſed for 40 Years to ſet out the ſeveral Portions. 
8. The tenth Part of the Milk of every Meal ſhall not be paid for 
WY che Tithe thereof, but every renth Meal entire, by Reaſon of the Trou- 
ble Which would otherways accrue in colle&ing fo ſmall Parcels. Pajch. 
13 Car. 2. between Dod and Ingleton, Raym. 277. decreed accordingly ; 
and ſaid by Rayw. That Tithe-Milk ought to be delivered by the Pari- 
ſhioner at che Parſonage-Houſe : But by the Chief Baron and Two 
others it was decreed, That it ſhould be delivered in the Church-Porch, 
' becauſe the neighbouring Pariſhes did ſo, 
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(Z) For what Thing for a collateral | 
_ Reſpect. | 


1. IF a Man bups Woods titheable, and burns them in his 


Houſe, he ſhall nor pap Tithes foz them, as was reſolved, f 
P. 14 Ja. in Banco, between Parſon Ellis and Drake. 144 


2. (a) No Tithes ſhall be paid of Wood cut and (b) emploped (0 Co. Car. ſi 


(c) fo: Jncloſure (d) in his Yusbandzp, Tr. 38 El. B. R. between ver 4 


— Ram and Patterſon, admitted, Tr. 10 Jac. B. R. between where there 14 
rowne and Nixon, per Curiam. X is 3 Cuſtom FN 
; ae alledged to [ 
be diſcharged, &c. But for this vid. Moor 683. Pl. 941. (b) Where the grateſt Part is uſed 
in Hedging, no Tithes ſhall be paid for the reſt, which was cut down for that Purpoſe. Cro. El. 499. | 
(e) Moor 917. Pl. 1304, (d) Otherwiſe if employed in the Incloſure of another's Corn, though 14 
the Parſon hath the Tithe thereof. 1 Saund. 142, 143. adjudged, that a Preſcription to be diſcharged . 
in ſuch a Caſe is naught, | | | 


3. Fd2 Bzoomn o; other Fewel expended in the Houſe of the Pa- 140 
riſhioner (e) no Tithes are due. P. 40 El. B. R. between (f) Auſtin (e his muſt || 
and Lucas, adjudged per Cut iam. As Ta 1} 

tended de [1 
ure, but only by Cuſtom. Nozton and Farmer, Cro. Car, 113. adjudged. Hetl. 89, 110. 117. | 

C. Lit. Rep. 152, 153. adjoznatur, Ct vid, 1 Saund. 142, 143. Hetl. 93, 100. Goulſ 161. Merch 79, | 
1 Rol. Rep. * lt muſt be ſhew'd that he occupies Lands, and that the Houſe is for the Main- 
tenance of Husbandry, by reaſon of which the Parſon hath Uberiozes Decimas. 1 Vent. 75. 
1 Sid. 447. (f) Moor gog. Pl. 1279. S. C. adjudged. Cro. El. 60g. S. C. adjudged. 


4. (g) No Tithes ſhall be paid de jute foz Pigeons which are (8) Lit. Rep. 
lpent in mp Youle, toz this is foz the Pzeſervation of thoſe which go, S. 2 ad- 
labour in other Things of which the Parſon hath Tithes. bid 5 
M 14 Ja. B. between Watley and Hanberrye, reſolved, and a P2o- 311. het, 4 
hibition granted. : Oe 147. 1 Rol. 

5. (h) But he chall pay Tithes fo2 ſuch Pigeons as he ſells, 3 


= 


as it was agreed in the Caſe of Whatley. | 
6. At a Man keeps a Familp, and hath Pigeon Poles about (4) Lit. Rep. 
his Youſe, and there keeps anp Pigeons, and the poung Pi⸗ Aa ; 
geons there encreaſe, and he kills and ſpends them in his Youſe, en. 
e ſhall not pap any Tithes fo2 them. Hill. 13 Car. B. a Pꝛohi⸗ Fol. 645. 
tion granted, and fo2 a Conſultation pleaded bp the Parſon >> 
that he ſold them, between Vincent and Tutt. | 
7. Ak a Man cuts down Gza(s, and befoze he makes it into 
Pap, being only put into Swathes, he carries it away, and 
gives it to his Plough-Cattle fo2 their neceſſary Suſtenance, not 
aving ſufficient fo2 their Suſtenance otherwaps, no Tithes ſhall 
e paid thereof. Mich. 9 Car. B. R. between Crawley and Wells, 
far Curiam, and a Prohibition granted, this being an Hertford- 
ire Caſe, | 1143 FS” tir 
8. Ik a Wan cuts down Wood, and burns ft to make Bzick foz 
the Keparation of his Youſe within the Pariſh, fo2 the Pabita⸗ 
tion of himſelf and his Familp, no Tithes tall be paid thereof, 
inaſmuch as the Parſon hath the Benefit of the Labour of his 
Familp. Tr. 10 Car. B. R. between Nixon and Browne, per Cu- 
riam, ; | 
9. So if a Man cuts Mood, and burns it to make Bick fo: 
the Enlargement of his Youſe within the Pariſh, foz the neceſſary 
Pabitation of his Family, no Tithes ſhall be paid fo? ir. 
Tr. 10 Car. B. R. between Nixon 1 per Curiam, a 
6 l 10. Bu 


- (n) So if 


: 
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0. But if a Man cuts Wood, and burns it to make Bicks to) 
the Enlargement of his Youſe within the Pariſh, moze than 18 
neceſſarp foz his Familp, as fo? his Pleaſure and Delight, he mall 
pay Tithes foz it. Trin. 10 Car. B. R. between Nixon and Browne 
per Curiam adjudged, and a Conſultation granted acco2dingly, 
where the Plaintif ju a Pꝛohibition had aftirmed, that he burne 
it koz the Reparation and the Enlargement of his Youſe gene- 
rally, without laping that it was koz the neccſſary Habitation of 
his Family, fo2 they ſaid that by this Surmiſe he might make a 

3 Caſtle, and pet ſhould pap no Tithes. 

Nichol's 11. (i) Foz the o2dinary takings not voluntarily ſcatter'd no 
Cite . Tithes ſhall be paid, becaaſe foz choſe no Tithes were due by 


660. cited co the Levitical Law, and becauſe they are bur a Scattering of tte 


be edjudged. Gzain, of which he paid Tithes bekoze. Trin 3 Ja. B. R. P. 14 Ja. 
Moor 9109. B. R. between (k) Pit and Harris, a Pzohibirion granted. P. 7 Ja. B. 
0 1280, ci- per Curiam. Hill 8 Car. B. R. between Saunders and Paramour, per 
en *d Curiam, a P2ohibition granted. My Reports, II Ja. 14 Ja. be- 
Gzeen 2nd tween Mich. 14 Ja B. R. between (ö) Joyſe 
Hun, Cro. and Parker, agreed Curia. Hill. 14 Ja. Peck and Harris, a Pꝛohibi⸗ 


El. 702. S. P. tion being granted fo2 this. 
adjudged. 


Et vid. Moor 278. Cro. Eliz. 475. Savil 10, Lit. Rep. 31. 3 Bulſt. 243. Noy. 15. 1 Mod. 121 


(k) 1 Rol. Rep 379. S. C. adjudged. (1) 3 Bulft. 243. S. C. & S. P. per Youghton, 


12. But foz Kakings voluntarily ſcatter'd, and upon a collu⸗ 
ſion, Tithes ſhall be paid. My Reports, 11 Ja. Mich. 14 B. R. 
between Joyſe and Parker, agreed per Croke, Houghton, and Dodde- 
ridge. H. 14 Ja. B. R. Peck and Harris, per Curiam adjudged, Mich. 
3 Ja. B. R. per Popham. P. 7 Ja. B per Curiam. 
(m) Lit. Rep. 13+ (m) Where the Prohibition is of Tithes of Nakings, the 
31S P. ad- Suggeſtion ought to be, that they were (n) minus voluntariè ſparſæ, 
judged. otherwiſe it is not good, koz it is not ſuficient to ſap that then 
e were lapſz & diſſipatæ in Collectione. Hill. 14 Ja. B. R. (o) Peck 
Preferigtion and Harris adjudged, ſcilicet, a Conſultation granted. 


to be diſcharged of Locks of Wool, it ought to be ſhew'd the Locks are caſually loſt. Moor 911. 


Pl. 1283. Ct vid. 2 Inſt. 652. (o) 1 Rol. Rep. 379. S. C. and a Prohibition granted; but it ap- 
pears not thereby, that a Conſultation was after granted. 


(p) Lat. 2544 14. (p) If a Man ſhears his Sheep about their Necks to pꝛe⸗ 
| ſerve them from Dermin, and not fo2 the Benefit of rhe Wool, the 
Parſon ſhall not have Tithe fo2 this. 
15. But otherways if he ſhear them largely by Covin koz the 
(q) Cro. Jac. Benefit of the Wool. Mich. 14 Ja. B. R. between (q) Joyſe and 
$75. Parker, per Curiam. | 
16. So if he ſhear them about their Necks without Fraud 
but two Weeks befoze Mich. and two Weeks after Mich. to pꝛe⸗ 
ſerve them and their Fleeces from the B2zambles, no Tithes ſhall 
be paid fo2 them, fo2 it appears that he does not ſhear them fo? 
the Benefit of the Wool, this being done at this Time bekoze the 
Fleeces are encreaſed after the Shearing of their whole Bodies. 
(r) 3 Bulſt. Mich. 14 Ja. between (r)“ Joyſe and Parker, agreed per Curiam, 
242.S. C. præter Mountague, who doubted, 


and a Prohi- 


bition granted, becauſe it appeared by the Suggeſtion, that for this they had uſed to wind up the 
other Fleeces at their own Charge. Cro. Jac. 575. S. C. | | 
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17. Ik a Pariſhioner cuts his dirty Locks from his Shecp ko: 
their better Pzeſcrvation from the Dermin befoze the Time of Fol. $46. 
Shearing, and does this without Fraud, no Tithes ſhall be pad 
of theſe. Paſ 14 Car. B. R. between Dent and Salvin, per Curiam, 
and a Piohibition granted accozdingly. Mich. 14 Car. B. R. 
between Williams and Wilcox, a Prohibition granted ;/s) but there (s) And vid 
was a Conſideration ſurmiſed, ſcilicet, that he wound up the Cro. Eliz ; 
tenth Fleece fo2 the Parſon. i | 363. 

18. Ik a Man kills Sheep, pct (t) he ſhall pap Tithe of the (t) For this, 
Mool that comes off them, but not fo2 the Skins. b. 14 Car. bid. Lit. Rep 
B. R. between Dent and Salvin, per Curiam. | 30, 

19. (u) No Tithe ſhall be paid of the Hap that grows upon the (u) For this, 
Headlands where the Hozſes and Plough turn when the Land is V+ 2 E<00. 
ploughed, if there bk alledged a Cuſtom not to pap it, and it be alſo ? E % 
averred that the Headland is but ſufficient to turn the Plough; 7 
Hill. 10 Car. B. R. between (W) Mead aud Thurland, per Curiam, a (% Cro. Cor. 
P2ohibition granted. P. 13 Car. between Bride and White, a P:o: 393 8 C. 
hibition granted per Curiam : with the ſaid Averment, that the * ” TT 
Headland was not greater than what was ſufficient to turn tre 
Plough upon in ploughing the Land, | | 

20. No Tithes ſhall be paid for the Herbage of Meers, Bawkes, or 
Fern, Oc. 2 Inft. 652. | 


(A) Wages. 


1. CErvants of the Plough ſhall not pap any Tithe of their 
Mages; as was reſolved, P. 14 Ja. in Banco, between Par- 
ſon Ellis and Drake in Devon, and a Prohibition granted acco2d- 
ingly, although the Libel was but fo2 the Tithe of a third Part 
of their Wages, leaving the reſt free; fo2 it was laid, that by the 
ſame Neaſon that the Bealis of the Plough ſhall be free cf Tithes, 
the Scrvants who follow the Plough ſhall be alſo. 
2. (a) No Tithes ſhall be paid foz the Feeding which is eaten (March 56. 
by the Oren of the Plough, and the Cattle of the Pail. Mich. S. P. per 
9 Ja. B. between (b) Backſter and Hope, per Curiam. Barkley. 

3. No Tithes ſhall be paid fo2 Yozſes of the Plongh, fo2 the 1 
* hath the Benefit of their Labour in his Tithes of the 18 8 
OUR. Trin. 15 Ja. B between Bell and Tarde, a P2ohibition Rep 191. 
granted. | | 

4. (c) Tithes are not due fo2 poung Cattle which a Man rears 30.8 C. 


fo2 his Plough, fo2 thep are foz the Manuring of the Land, (c) For this 


of which rhe Parſon ſhall have the Tithe. Mich. 14 Ja. B. Watley vid. Winch 
and Hanberry reſolved, and a P2ohibition granted, M. 14 Ja. B. R. 33. Co. 
between (d) Joyce and Parker reſolved, and a P:ohibition granted. Eliz. 702. 
Mich. 4 Ja. B. R. between Docto2 Beſte and Williams, and P2ohtbi- —_—_ 910» 
tion granted. HI. 14 Ja. B. R. between Kneebon and Woodtrett, a Ws ud 


Conſultation was denied, a Pꝛohibition being granted befo2e. in the me 


Tr. 12 Ja. B. R. between (e) Maſcal and Price, per Curiam. 3 5 bac 
+ . N if they be. 
long to another Pariſh, Tithes are due for them. Hard. 184. (d) Cro. Jac. 576, S. C. adjudged. 


| ; 
le) 1 Rol. Rep: 38, 63. S. C. & S. P. per Curiam admitted. 2 Bulſt. 239. S. C. & S. P. P. per Coke, 
unleſs averred to have been fatted and fold away. | | 


F. No Tithes are due fo2 pouug Cattle that a Man rears foz 
his Wairp. Mich. 14 Ja. B. R. a Pzohibition granted between 
Joyce and Parker. H. 14 Ja. B. R. Kneebon and Woodrett, a Con- 

ſultation was denied, a P2zohibition being granted bekoze. 


6. It 


(b) 2 Brown], 


__—_— 
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6. Jf a Wan, accozding to the Cuſtom of the Countrp, cows 
Land to feed his Yozſes foz Tillage, and hath uſed to ſuffer 918 
Dozſes to be fed upon the Land wirhout any ſowtng thereof, tye 

Parſon Hall not have anp Tithes thereof, koz this is no moze 

than Paſture fo2 the Hozſes. M. 3 Ja. B. R. per Towſe laid, that 

it was one Same s Caſe of Eſſex, adjudged. | 

7. And in theſe Caſes in the P2ohtbition, he need not pꝛeſcribe to 

be diſcharged of Tithes fo2 them, becauſe they are diſcharged by 

the Law. H. 14 Ja. B. R. Kneebon and Woodrett, per Mountague 

and Dodderidge ; but Houghton ſeemed econtra, becauſe their La- 

IN. bour * is a Manner of a Modus fo2 their Tithes : But Clinch 

Y and Clerk ſaid, That of late Time thep Have not uſed to pꝛeſcribe 
but ancientlp the Uſe was to pzeſeribe. a 

8. It a Man buys Catrle and feeds them, and ſells thc: +, 

(f) Cro, Eliz. ſhall pay Tithes of them. Tr. 38 El. B. R. between (f) Shering: 

476. S. C. ton and Fleetwood, per Curiam. E 


& S. P. 4 
totam Curiam. Goulſ. 147. S. C. & S. P. per Curiam. 


9. But ik a Man buys Cattle, and teeds them, and p 
; them in his Youſe, he ſhall not pay anp Tithe foz them 
(8) Cro. Eliz. 38 El. B. R. between (g) Sheringtoh and Fleetwood, per Curian 


8. C. | 
75 p. per totam curiam, though dry Cattle, Goulf. 147. S. C. & S. P. per Curiam. 


10. Ik a Man feeds Sheep in his Land, and after kills an 
eats them in his Bouſe within the Pariſh, he ſhall not pap Tie 
(h) Cro Car. fo: them. Mich. 7 Car. B. R. between (h) Facey and Lange, 

237.S.C. Ciüriam, upon a Demurrer. 
adjudged. | 
1 Tow 254. 8. C. but S. P. does not appear. Et vid, Lit. Rep. 13. 


11. Ik a Man gathers green Peaſe to eat in his Houſe, 
Tithes ſhall be paid of them, and this by the Law of the Land. 
P. 12 Ja. B. R. per Curiam. | 
- a 5 it is it he gather them to ſell oz feed Boggs, 

„ 12 Ja. B. K. 

13. Jf a Man buys barren Cattle, as Oren o: Steers, and 
after ſells them, he ſhall pap Tithes koz their Paſture, becauſe 
thep can render no other Tithe ; but otherwiſe it is of barren 
aux ſcilicet, Wethers, becauſe thep will render Tithe ok their 
(o Cro. Car. Wool. Mich. 7 Car. B. R. between (i) Fancy and Lange, per Cu- 
237. S. C. am. | | 


but S. P. 
2 appear. 1 Jon. 254. S. C. but 8. P. does not appear. 


14 Ak a Man keeps Hoꝛzſes that are barren Cattle to ſell, and 
ſells them accozdinglp, he ſhall pay Tithe foz them, Tr. 15 Ja. 
B. R: between Lampkin and Wilde, per Curiam ; 

15. Fl a Man bups poung Cattle, and rears and ſells them, 
he thal pay Tithes fo2 them. Tr. 38 El. B. R. between Shering- 
ton and Fleetwood per Curiam. ; * 

16. Ho if a Man bups Cattle, and feeds and ſells them, he 
ſhall pap Tithes foz them. Tr. 38 El. B. R. between Sherington 
and Fleetwood per Curiam. _ & 

(k) Cro. Elz. 17+ (k) Tithes ſhall be paid for Beaſts agiſted for Hire. Trin. 38 Eliz. 


5 . between Sherington and Fleetwood, Cro. Eliz. 476. adjudged, 


53+ being there cited to be con. is denied to be Law: Et vid. 2 Rol. Rep. 191. Cro. Jac, 5756. 


2 | 18, If 


* * 


* 
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18. (1) If an Innkeeper depaſtures Travellers Horſes, he ſhall pay (1) « Rol. | 
Tithe tor the Herbage by them eaten. Hill. 1655. between Gilhert Abr. 650 
and Everſy, Hard. 35. adjudged ; but the Court was in Doubt how F. 14. | 
much, but conceived they ought to have Regard to the Value of the 
Land; which being proved to be 30 l. yearly, they inclined to (m) allow (m) Vide 
2 . per Pound: Bur ſaid, they would award a Commiſſion to enquire 2 Brownl. 32. 
of the Value of theſe Tithes, unleſs the Parties ſhould agree in the 
mean Time, which they adviſed, 

19. Tithes of the Herbage of barren Cattle are due de communi Jure, 
according to the Value of the Land, after the Rate of 2 . per Pound, 
for they cannot be otherways valued or accounted for, becauſe the Pro. 
fits of the Land for which they are paid are perceived by the Mouths of 
Beaſts ; but by Cuſtom or Preſcription ſueh Tithes may be paid in other | 
Manner. Paſch. 13 Car. 2. between Holbeech and Whadcock, Hard. 184. | 
ſaid by the Chief Baron. 1 


* 
—ͤ—ů—ͥj 2 3ñ3,. 2. A J. — 
= — * 


* 


— — R— ̃8ʃTʃ. — | | 
(B) (a) Modus Decimandi. | 
| (a) Quid; 


In what Caſes a Man may preſcribe in modo Decimandi, and how. N 


or an annual 


I. A inns that Cithes of G2afs de jure ought to be made n prog. 
into Yap by the Pariſhiouer, pet it ſeems a Pariſh may Time out of 
p2eſcribe, without any Conſideration given to the Parſon to pay Mind have 
the Tithes of this in G2zaſs-Cocks, befoze any Tedding thereof. been given 
Contra, Barham againſt Gooſe, Hill. 14 Ja. B. R. per Curiam, præter ©? the Parſon, 


and his Suc- 


Houghton, who ſeemed econtra them, becauſe this Pꝛeſcription is ceſlors, jn 
in non Decimando fa; this Part. | lieu of Tithes. 
| 13 Co. 40. 


Hob. 40. 1 Jon. 369. Hob. 297. Where Things ferz Maturæ. Noy 148. —By the Endowment 
Temp. H. 3. it appeared, the Vicar was endowed of the Tithe of Hay; and whether a Modus De- 
cimandi could accrue after, Godb, 18e. quzre, — There can be no Modus for Hops, becauſe firſt 
brought into England Temp. Eliz. 1 Vent. 61. But admitting there was before a Modus for ſmall 
Tithes, it ſeems to be doubred whether it would not extend to Hops, —A Hearth-Penny paid in Sa- 
- tisfaQtion of the Tithe of all combuſtible Wood. Cro. Eliz. 702. Moor 910. Pl. 1280. Hetl. 94. 


2. So it ſeems a Pariſhioner map make ſuch Pzꝛeſcription. 
Contra, H. 14 Ja. B. R. (b) Barham and Gooſe, per totam Curiam, be- (b) 1 Ro. 
cauſe it is in non Decimando foz this Part. Abr. 644. 

3. So a Pariſh map pꝛeſcribe without any Confideration to pan ?: 3,4 8. C. 
Tithes of O2aſs-Cocks after tedder and making thereof (c) in (e) So is the 
Wecks and Mainroaſe, and putting into Gꝛaſg Cocks, then out Original. 
of — 1 to ſet out the Tithes, and not to make it into ed he 
pertect Hap. | | ; liſh. 

4. Contra, 15 Ja. B. R. (d) between Poppinger'and Johnſon, a Pꝛo⸗ (d) 1 Rol 
hibition denied: But nota, That onlp Houghton moved it as a Abr. 644. 
Doubt to him, to which no Anſwer was given, but the Pꝛohibi⸗ v. 2 S. C. 
tion denied notwithſtanding. _ gs 

5. If a Man 8 that if he Hath under ten Fleeces of 
Wool, that he ſhall PA one Penny to the Parſon fo each in lieu 
of Tithes, and that * he hath moze, that he ſhall deliver to the Fol Jeg 
Parſon the Tenth u art of his Wool, upon his Conſcience, with- —_— 
aut Fraud and Covin, fine Viſu vel Tatu of the Parſon, this is 
not a good Modus, becauſe it is unreaſonable, M. 12 Ja. B. per 
Curiam, between Wilſon and the Biſhop of Carliſle, Vide the ſame 
Caſe, Hobart's Reports (e) 149. | 


(e) Hob. Fol. 
107. S. C. 


6 L 6. At 


** r * — — ttt... n 
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6. Jf a Man p?eſcribes to pap to the Parſon fo2 the Tithes of 
the Tenth Sheep as it falls out, and the tenth Swath, this is nor 
anp Modus, becauſe he does not pꝛeſcribe to pay other Thing than 
what was due, but a full Tenth. M. 13. Ja. B. between Barker 
and Boſwell, per Curiam. 
7. A Man map pzeſcribe to pap the tenth Acre of Wood ſtand. 
ing, and ſo to pap the tenth Acre of Gzaſs ſtanding fo2 the Tithe 
(f) Hob. Fol. of Yap, Hobart's Reports, Caſe (f) 32e, 
250. 8. C. 8. A Cuſtom that all Lambs ingender'd, fallen, and bred upon oue 
Tenement or Living within the Pariſh, though belonging to ſeveral 
Owners, ſhall be caſt and reckon'd together as if but one Man's, and 
that the Tenth or Tithe-Lamb of chem ſo counted together ſhall be 
680 Jt a 8 for Tithe, is (g) unreaſonable and againſt Law, otherways it may 
Modus be al- ſo happen that a Man may have but one Lamb, and that ſhall be taken 
ledged in for Tithe, and he that has more ſhall pay nothing. Mich. 18 Fac. be. 


this Wan- tween Barker and Cocker, Hob. 329. adjudged. 

ner, viz. 

That the Pꝛopꝛietoꝛs and Decupiers of ſuch a Banoz, oz any Part thereof, ſhould pay a Goat 
to the Sol foz Herbage-Tithes, this is not good. « Vent. 3. adjudged : But it — 4 to be 
laid, that the Pꝛopꝛietoꝛs of the Manoz, - fo themſelves and their Farmers, had paid 4 d. &c. 


9. A Cuſtom to pay a Halfpenny for the Tithes of all Willows by 
him cut-down in ſuch a Pariſh is not good, for by this, if he cuts down 
ch) Soa all the Willows of (h) other Men, but one Halfpenny ſhall be paid. 
8 to : Mich. 28 & 29 Elix. Anonymus. Godb. 60, adjudged, 
e diſcharge 
of the Tie of Mood cut to incloſe Coꝛn, of which the Parton hath the Tithe. 1 Saund. 142, 143. 
adjudged, becauſe not tied up to the Cozn of the Owner of the Wood only. 


10. A Cuſtom to pay the 2oth Fiſh, in Satisfaction of the Tithe of 
all Fiſh takeu in the Sea, is good, for the Tithe chereof being payable 
only by Cuſtom, it may by that Cuſtom be leſs than a Tenth. Paſch. 
(i) x Sd 18 Car. 2. betwen (i) Sheppard and Primroſe, 1 Levinz 179. adjudged: 
278. S. C. | Ir | | . —_ 


and a Quzre there made: But vid. Noy 108. where it is adjudged, That the art aving the 
Tithe thereof by Cuſtom, ought to take it accozding to the — drugs having th 


Ck) enhere a . . But a Cuſtom to pay the (k) twelfth Sheaf, in Satisfaction of the 
Cuſtoin to Tithe of all Sheaf-Corn, is not good, becauſe the Tenth of the Corn, 


pap — than is due de Jure. (1) Paſch. 18 Car. 2. x Levinx 179. per Curiam. 

8. Tenr 8 5 

the Coꝛn was held good, Godb. 120. Et vid. Godb. 234. 1 And. 199. (1) 1 Sid. 278. S. C. & S. P. 

per Curiam; and ſaid to have been ſo adjudged; but a Quære made if it had been that a Twelfth 
ould be paid after Stitching, &c. Q. what intended by Stitching, &c. 


(a) Where : | * 
th Pa ent « * 
faire @(C) (a) Modus Decimandi. 
ums is an | | | 
idence th | | | 
ed 5 1. IC is a good Modus Decimandi, that, in Conſideration the Pa- 
Modus. riſpioner Hath Time gut ok Mind, & c. paid Tithe⸗Mool of 


Tier. kiel. all his Sheep which he hafh ſhozn, as well of thoſe ag he bought 
; as Lic-Rep, to Daps befoze the Shearing, as of others that he had kept 
1 though the whole Year, (b) he hath uſed Time, &c. to be diſchar- 
(b) Dune ged of Tirhe-Wool of ſuch Sheep that he ſold two Days befo:e the 
to pay Lithes _ 25 ; 

in Kind for Sheep, if they continue in the Pariſh all che Year, but if ſold before Shearing-time, but 
an Halfpenny only for every one ſo ſold, is an unreaſonable Cuſtom. March 79. adjudged. 
A Cuſtom that all Perſons in the Pariſh that had Sheep on their Ground on Candlemas-day, ſhould 
be dicharged of Tithes of all Sheep that ſhould be upon their Ground after in that Year, upon Pay- 
ment of full Tithes for all Sheep that were there upon that Day. 1 Mod. 229. adjudged unreaſonable. 
— Though Tiche-Wool is due ar Clipping, yet a Cuſtom to pay it at Lammas is good. Cro. Eli z. 202. 


Moor 910. Pl. 1280. —A Cuſtom to pay an Halfpenny for the Wool of Sheep ſold after Sheariog, 
and before Michaelmas, is good. Moor 911. Pl. 1283, | 


| 4 Shearing; 


4 as 2 n 
„* * a WC n r — 4 a. 
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Shearing ; fo2 by the Spiritual Law thep ſhould have Tithes 
of him, & de Refiduo pro Rata which he ſold befoze Shearing, and 
therekoze, in Conſideration that he here pays Tithes of thoſe 
which he bought ſo [mall a Time bcfoze the Shearing fo2 the 
whole Year, which is not due bp the Spiritual Law, it is there- 
foze good. M. 14 Ja, B. adjudged. 

2, Jt is a good Modus fo2 the Tithes of Calves to pap a 
(o) Calf fo2 the Tithe if he have ſeven in one Year, and if he have 
under ſeven, to pap an Yalfpenny ko every Calf koz the Tithe, (e) Cuſtom 
and if he lells any Calf, that he ſhall pap the Tenth of that foz 757 ** 


which he ſells it, M. 14.Ja. B. R. between Lee and Collins teſol- — 
ved, and a Prohibition granted. N 


ſeven, and if 


3. Jt is a good Modus fo: Tithe of Eggs, to pap in Lent zo there be but 
Eggs fo2 all Tithe of Eggs. M. 14. Ja. B. R. between Lee and th wy 
Collins, a P2ohibition granted thereupon. ſhall have 

4. Jt is not a good Modus to pay everp tenth Pound of Mool the Seventh 
fo2 the Tithes of Wool, if he doth not ſhew that he hath paid Lamb, pay ing 
ſomething, it his Wool does not amount to 10 |. fo2 othetwaps it oe 4 5. 
is in non Decimando, if it be under 10. l. M. 7 Ja. B. between e — all 


Delman and Barton, per Curiam, foz the tenth Part of this is due. Limb, paying 

| 2d. and if 
10 that he ſhall have the Tenth, without paying any Thing, Cro. Car. 463. and ſaid, the — 
Law was ſo. | 


— A. 1 


— _ — 


— 


(D) Modus Decimandi. 
(a) What ſhall be a good Modus Decimand:. i 
(a) 2 Bulſt. 


I, IE is a good Modus Decimandi if in Conſideration that he p35 ' 0". 
hath uſcd, &c. to make the Tithes of the firſt oath iuto pam. 52g. 
Hay fo2 the Parſon at his Labour and Coſt, he Hath been diſchar- (b) Cro. Eliz- 
ged of Tithes of the After-moath. Tr. 36 El. B. R. Johnſon and 660. S. C. 
Keblethwayte, 37 El. (b) Johnſon and Awberry, in theſe two Caſes N | 
it was ſo reſolved, and a P2ohibition granted. Paſ. 4x El. B. R. bel 
P. 11 Car. Banco Regis, (c) Langford's Caſe reſolved, and a P2ohi- oniy to make 


bition granted. | into Graſs- 
Cocks, and 


ſet out the Tenth. Moor 910. Pl. 1280. S. C. adjudged. Et vid. 2 Bulſt. 238, 239. 1 Rol. Rep. 39. 
(c) Cro. Car. 404. S. C. | 


2. (d) Jt is a good Modus Decimandi, that, in Conſideration of (d) Hob 250, 
the cutting of the Gzaſs, and ſp2eading and putting it into i a0judge 
(e) Wenrews, ſcilicet, tedding, and after making the Tithes of 84 9a 
the Parſon of the firſt oath into Gꝛaſg⸗ Cocks at his own Coſts Fol. 5,5. 
and Charges, he hath been diſcharged of Tithes of the After- 8 
graſs, Mich. 42, 43 Eliz. Johnſon and Poppinger ; 1 Jac. Eeles and — 5 5. 
Vachin; 3 Jac. Eeles and Sanders; Hill. 8 Jac. les and Winterbolt: Cro. Inc. 42. 
In all theſe Caſes P2ohibitions were granted in B. R. And Moor 766. 


. ' Pl. 8. a. 
Mich. 14 Jac. Johnſon moved foz a Conſultation upon the ſaid Pꝛo Divertty ths 


hibition granted in the 43 El. againſt Poppinger, but it was de- ie" 
nied. Paſch 41 El. E. K. erer (f) Aubrey and Johnſon. Paſch. 8 LS 
11 Car. B. R. (f) Langford's Caſe, a P2ohibition granted upon tion to make 
ſuch Sur mile fo2 the After-moath. Paſch. 14 Car. B. R. between it into great, 
Manning and Clapham, a Prohibition granted koz the Fatting of nd where 


Sheep upon the Akter⸗paſture, doe 4 


to be ill reported. Et vid. Cro. Jac. 116. Velv. 86. (e) So is the Original. Q. the proper Eng- 
liſh. (<) Cro. Eliz. 660. S. C. 1 Moor 910. PI. 1280. S. C. adjudged, tne Cnſtom being 


laid to make it into Hay. Cro. Jac. 42. $. C. cited. (g) Cro. Car. 404. 5. hy —_ 


_— —— 
—— — —-—-— 
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(6) Gzem 3. (nh) It is a good Modus Decimandi, that, in Conſideration of 
end Auſtin the making the Tithe⸗Gzals of the Parton of certain Land into 


44 perfect Hap at his Coſts, he hath been diſcharged of Tithe of the 


ſuch 2 Pay- Paſture of the ſaid Land fo2 the whole Year after. Paſch. 16 Ja. B. 


ment of between Nichols and Hooper, reſolved, and a P20hibition granted, 
Tithe-Hay 

to the Parſon was alledged in Diſcharge of the Vicar's Demand of Tithe Herbage, and Agiſtment of 
Cattle upon the Ground afrer Harveſt, and adjudged a good Modus. becauſe of common Right the 
Tiches be to the Parſon, and the Vicaridge is derived out of the Parſonage. Cro. Jae. 116. 
Et vid. March 1r. Winch 44, 45. — That a Modus to the Rector is a good Dilcharge againſt the 
Vicar. 1 Mod. 216. yer vid. 3 bun, 220, 221, 1 Vent, 61. —Payment to the Vicar in Satisfaction 


"oe 


L 


of all Tiches due to the Parſon. Winch 2, 45. Et vid. Moor 761. Pl. 1055. 780. PI. 1081. 90). 
Pl. 1267. A Payment to the Chaplain of the Chapel of Eaſe, in Satifadion of Tithes demanded 
by the Vicar of the Pariſh. Lit. Rep. 61. 


(i) For 4. (i) It is a good Modus Decimandi, that, in Conſideration that 
this bid. thep who low the Land ought to reap it, and bind and ſever the 
2 Brownl.33- tenth Part from the nine, and ſet it up in Hillocks oz Heaps, 
| that the Parſon ſhall not have anp Tithe of this Land the next 
Year following, the Land ſpying lep, and not tilled noz converted 
into Meadow, (k) fo2 of common Night the Pariſhioner is not 
K. bound to gather and (et up the Tithe in Hillocks, &c. but it is 
Parifhioner dà good Manner of Tithing to thzow the Shocks out. Hill. 6 Jac. B. 
by Cuſtom Pl. x4. per Curiam. 
doth any 


Thing which by Law he is not compellable ro do, which comes to the Benefit of the Parſon, this 
by Cuſtom may be a good Satisfaction or Podus for che Tithe in lieu whereof it is done. March 65. 


(1) For 5. (1) Jt is a good Modus, that, in Conſideration that he hatch 
this vid. Time, &c. wound up the tenth Fleece of his Wool at his Shear⸗ 
2 Brownl. 32- ing oz the Parſon at his Coſt and Charges, and paid it to the 
(m) Cro. Jac. Parſon, he hath been diſcharged of Tithes of the Necks of his 
By Lhe p. Sheep when he thoze them about their Peck koz their better P!c- 
does not ap- lerxbation, two Weeks befoze Michaelmas, and two Weeks after 
pear. 3 Bulſt. Michaelmas, Mich. 14 Jac. B. R. between (m) Joyſe and Parker, 
242. S. C. _ Parſon of Northmolton in Devon, reſolved, and a P2ohibition 
but 8. P. does granted, becauſe the Parſon ſued foz the Tithe of this Pecking; 
not ape fog it appears, that the Shearing at this Time of the Year can- 
(o) Auſten not be fo2 the Benefit of the Wool. | 
2 ©  - 6. (n) It is a good Modus, that, in Conſideration that the 
911. Pl. 1284. Parſon and his (o) P2edeceſſozs Time out of Memozp, Kc. have 
appears Cro. been ſeiled in Fee of certain Mcadom within the Dill of D. and 
El. 736. taken the P2ofits thereof, in full Satisfaction and Diſcharge of 
appears. Et all Tithes ot Hap within the ſame Town Time out of Memoꝛp, 
— Gro. &c. ko; it ſhall be intended that this Meadow was given at the 
roo. Move Beginning in full Satisfaction of all the Yap within the lame 
44. 13 Co. Town, Mich. 16 Jac. B. R. between (p) Moor and Bullock, ad- 
Tg, 5 _ _ judged upon a Pzohibition, this Matter being moved in Arreſt 
2 Inſt. 49. of Judgment. . 
(o) In the 7. It is not a good Modus Decimandi, that he hath paid the 
Original it is Tenth of the Wool of all Sheep that he had befoze Lady-day, and 
3 ſheer'd oz ſold, oz put in aup other Pariſh, oz hath paid the Value 


Sncefſors, I the Tenth a to be in full Satisfaction as well of all the 
- .  Woolof ſuch. Sheep, ag of all other Sheep bzought within the Pa- 
( p]. Cre, Jac rich after rhe Dy. ihe it is not reaſonable that the Tithes he hath 
2 paid ſhoold be a Wilcharge fo? all the other Pariſhioners; but 
this was intended to be a Diſcharge of all the Sheep of the Par- 
1 th himſelf bzought. within the Pariſh after Lady-day ; but 


this was not lo expzeſſed, and this had been a good Cuſtom. 

ich. 9 Car. B. R. between Market and Knight, adjudged upon 

Demurrer, and ſo ruled in another Caſe the ſame Term upon a 
. Trial at Bar. 


_— c 
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9. (g) It is not a good Modus, that he ought to be diſcha F 
Tithes, in Conſtderation that he hath uſcd ho out 1 NN 
&c. to emplop the whole Pꝛofits of the Land in the eparation Poior, where 
of the Bodp of the Church, and to find all Neceſſaries fo? the the Surmiſe 
Church, to2 this is not a Kecompence ro the Parfon. Paſch. gf, 


37 Eliz. B. between Longley and Meredine, adjudged. the Land 


Mind had found Straw for the Body of the Church, in Diſcharge of all Tithes of Hay 1 pr + | 


ed, that this was no Cauſe of Diſcharge, for the Parſon was not chargeable with ! > 
nefit thereby: Other ways if ſhewed char the Parſon had a Seat in — Lody of ho 8 88 
9. But it is a good Modus to be diſcharged, becauſe he hath uſed, "——S 
. &c. to employ the P?2ofits foz the Hieparation of the Chanccl, fo? - -3,- 
the Parſon hath a Benefit by this. Paſch. 37 Eliz. B. ſaid co be 
adjudged in B. R. | 
10. It is not a good Modus, that in Conſideration that the Pa⸗ 
riſhioner having Arable Land hath ploughed it; and hath had 
Dead-lands, green Slips, 1 Boles, Parcel oz Appurtenant fo 
their Dus bandzp-Eouſes oz Lands, that in Conſideration the Pa⸗ | 
riſhioner would (r) plough and ſow his Land with ſome Kind of (0 This in, 
Gzain, and mow it, and (s) make it up into Shocks, (t) Pooks, #* 2"8ini! 
and ſever it from the ninth Part, and pꝛepare it fo2 Carriage koz te bemiſorin- 
the Parſon, the Pariſhioner hath uſed to be diſcharged of the ed, for there 
Payment of any Tithe ſowed, growing upon the Headlandg, &c. tis avera, 
of ſuch arable Land, and then ſowed, applied, and converted (oz (5) A Cuſtom 
the Putriment of his Cattle of Hus bandzp emploped in the Til- tobe dif 
lage of the ſaid arable Land, this is not a good Modus, becauſe of 82 of cho 
common Right the Pariſhioner ought to cut and p2epare the 533 1 
Gzain and ſet ent the Tithe, Mich. 3 Ja. B. R. between (u) Perry in Conſidera- 
and Chauncey, adjudged upon Demurrer, and a Conſultation tion that they 
granted. But Hill. 10 Car. B. R. between (W) Mead and Thur- bave uſed to 


land, a P2ohibizion granted per Curiam, where the Suit was foz d che 


Corn into 


Tithes of Yap growing upan ſuch Headlands, where by Cuſtom Shesves, and 
not uſed to be pajd. ſer out the 
Tithe. Lat. 


226. adjudged good, but darkly reported. (t) So is the Original. Q. the proper Engliſh thereof. 
(u) Noy 15. S. C. adjudged. (w) Cro, Car. 393. S. C. adjudged. 1 Rol. Abr. 646. Pl. 19. S. C. 


Iz. (x) At is not a good Modus, that in Conſideration that the () Nor 
Pariſhioner having Barley, the greateſt Part whereof he hath 8. Pl. 43; 


cut down and tied into Sheaks, and (et in Cocks, of which the like Point ad- 


arte had the tenth Cock, that he hath uſed to leave a (mall judged, be- 
arcel of the Barlep to ſtand, to the Intent to cut it down akeer _ — 
fo2 Bands foz the Kakings involuntarilp ſcatter'd, and to be diſ⸗ 1 . 
charged of the Tithes of this (mall Parcel of Barlep when he $:j5&ion 
cuts it. Hill. 8 Car. B. R. between Saunders and Pacamour, per for more 


Cuciam, a P2ohibition denied. than che 
4 Grain of 


which this is the Tithe. Et vid. Cro. El. 363. 2 Bulſt 238, 239. 1 Rol. Rep. 36, 173. 


12. Ik a Parichioner pꝛeſeribes, that whereas the greateſt Part 
of the Land within the Part, and within the Pariſhes next ad- 
joining thereto, is arable Land, ſo that foz want of Gzals thep 
ought to pꝛovide other Suſtainance koz their Plough-Cattle, and 
becauſe he hath uſed to cut and tie into Sheafs the Gzain ſowed 
there, and to put them into Shocks, of which the Parſon had the 
tenth Shock, by which the Parſon hath the Benefit of the Labour 
of the Plough-Cattle, and in Conſideration thereof the Part- 
ſhioner hath Time out of Memozp, 8c. uſed to be diſcharged of the 
Tithes of green Tares befoze thep come to Perfection, cut in ſmall 
Parcels in the Time of Yarveſt, oz befoze, and given to his 
Plough-Cattle koz their * this is not a een 


— - —— Lb AS *» - 
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becauſe if he cutg them down, he ſhall pap Tithes fo2 them, as 
well as if thep had come to their Perfectton, Hill. 8 Car. B. R. 
between Saunders and Paramour, and per Cuciam, a Pzohibitton de- 
(y) N nied, but akter, ſcilicer, Hill. 10 Car. B R. between (5) Mead and 
judge - 1 Thurland, a Prohibition granted per Curiam in fuch Caſe, this 
2 Probibition being alledged by Map of Cuſtom, 
granted ac- 


cordingly. 1 Jon. 357. adjudged, and a Prohibition granted, founded upon the Cuſtom of the pa- 
riſh, that no Tithes were payable in this Caſe. 5 : 


2 E 


13. It is not a good Modus, that in Conſideration that he hath 
expended his Hap fo his Yusbandzp Cattle, to be diſcharged of 
(2) Cro. Jac. Tithes of Hap, ' M. 3 Ja. B. R. and there cited. (2) Sir 
47, S. C. ad- Warner's Caſc, adjudged, | : 
judged. 14. It is a good Modus fo: an Jnn-keeper, that in Conſidera⸗ 
* Ne tion that he and all, &c. have paid Tithe⸗Hap and ©2ain grom⸗ 
. ing upon the Land belonging to the ſaid Inn, and have paid 
Tithes of all their own Cattle feeding upon the Land, that they 
(a) Ia the have been Time, &c. diſcharged of the Tithes of the Bozſes of 
Original it is their Gueſts agiſted in the ſaid Land when thep travel (a) by the 
permie le dit laid Inn, koz ſome have ſaid, that chis was but a perſonal 
Inn. Tithe, and others have ſaid, that (b) no Tithes ſhould be paid 
(b) But vid. fo2 ſuch Agiſiment by the Common Law, without anp Modus, 
Hard. 35- between Gabell and Richardſon refolved, and a Pzohibition 
AG Sranted. | 
* Fol. 651, II. Aft is a good Modus to be diſcharged of the tenth Swarm 
ok Bees fo: Tithe, in Conſideration of the Papment of the Tenth 
of the Wax and Yonep to maintain them in Winter, and find 
Caps fo2 them, inaſmuch as thep are fetæ Naturz of themſelves, 
| and require great Care and Labour ro keep them when they 
(c) Cro. Car ſwarm, Dubitatur, Hill. 10 Car. B. R. (e) Langford's Cale. Paſch. 
i Car. in this Caſe moved again, and then a Prohibition grant⸗ 
adjudged, ed. But ſome of ihe Judges ſaid the Modus wag not good, ſci- 
licet, but onlp the Dutp which the Law gave: But thep held, 
That no Tithes were due of the Tenth Swarm, becauſe they 
are feræ Nature. 


| — It is not a good Modus to pꝛeſcribe to pap one Tithe fo: 
another, 
17. As it is not a good Modus to pꝛeſcribe to pap fo? every 
Mich:Cow 2 d. and fo2 everp Calf 1 d in Satigfacion of all 
Tithes of all Manner of Cattle, fo2 this ſhall not diſcharge d2y 
Cattle, fo2 this is. but one Tithe fo? another. Mich. 3 Jac. B. R. 
1) C:o. Elz, 19 cited by Coke to be ſo adjudged. | . between 
oo S © (d) Sherrington and Fleetwood, which Caſe was Trin 31 Eliz. B. R. 


adjudged ; But per Curiam a Modus to pay 1 d. forall Cows and Cattle agiſted is good. Goulſ. 147- 
S. C. adjudged; - 2 Bulſt. 238. S. C. cited. Et vid, Cro. Eliz. 206. 


18. So if a Man pꝛeſcribes to pap one Deifer fo2 all Tithes, 
this ſhall not Diſcharge the Tithes of other Cattle, but he ſhall 

te) Moor pay them in Kind. Trin. (e) 38 Eliz. B. R. per Curiam. 
54. Pl. 623. 


Nom to be S. C. by the Time in which ſeveral Caſes are cited upon the ſame Reaſon, Et vid. 
2 Bulſt. 238. 1 Rol. Rep. 38. Cro. Eliz. 446, 786. Moor 911. Pl. 1282, 


„ 19. It 
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19. Jt is a good Modus, in Conſideration of the Papment of 
the tenth Cheeſe made from the firſt of May until the laſt of Auguſt, 
that he hath been diſcharged of the Tithe of Milk, (f) fo2 this (t) Bur + 
is not a Tithe in Kind of Parcel in Diſcharge of the Whole, fo2 Cuſtom to 
no Tithe in Kind is due of Cheeſe, but only of Milk, and (0 @ Pay che teath 
ood Conſideration. Paſch. 40 Eliz. B. R. between (g) Auſten and —_ as 


uk from 


uUCASy adjudged. May, &c. is 
: | not good, 

Cro. El. 699, Moor 909. —QOtherways if to pay the tenth Quart of Milk from May, 2 the 

Par ſonage · Houſe or other Place. Cro. El. 60g. pcr Poph. Ray m. 273. (g) Cro. El. Go. S. C. 


adjudged, becauſe the Cheeſe comes of Labour, and is not of it (elf due. Moor 909. Pl. 1279. . C. 
adjudged. 


20. A Preſcription to pay F s. to the Clerk in Lieu of the Tithes of 
certain Land is not good, becauſe laid in a Perſon that is dative and 
removeable. Mich. 29 Eliz. between (h) Savell and Wood, Cro. Eliz. 71. (b) Moor 
adjudged ; but per Curiam, perhaps it might have been good, if laid that 908. Pl. 1274, 
the Parſonage was impropriate, and that the 5 . had been paid to the S. C. where 
Clerk, which the Impropriator was bound to find, for this is quaſi a Pay- dd. the 


ment to the Parſon himſelf : But vide the Book, for tis very obſcurely oo Roca 


reported, = to have 

| | | | ad 5 s. of 
the Parſon yearly foz the Tithe of a certain Place within the Pariſh, but could not, becauſe 
dative and removeable, 


tht 4 '- 2 WY 


(E) To what (a) Thing the Modus ſhall @ Wir 
extend. ſhall nor 

' | Calves which 

1. (b) JF a an pꝛeſcribes to pay to the Parſon a certain Thing bieder 


as a Modus Decirnandi fo all the Dcmeſnes of his Mano; 1 
of D. and after eretts a Mind⸗ mill upon Part of the laid Demeſnes, gether, co 28 
he ſhall not pap anp Tithes fo2 this Mill, but the Modus to »void the 
Gzain fo2 the Demelnes ſhall go in Diſcharge of this allo which * Lat. 
is built upon the Land diſcharged. Trin. 39 Eliz B. R. between “ 

Ruſſel and Moore, per Curiam, and a Pꝛohibition granted. (b) 490. like 
2. Ik a Man p2eſcribes in Modo Decimandi foz Yay and Gzals . 2 
in 40 Acres ok Land, and the Tenant converts it into a Hop- © 
pard, oz into Tillage, (bb) the Modus is gone, fo2 when the Modus 

is ſpecial (c) fo: Hap and Gzaſs only, by Converſton of this to e die 

other Uſes, the Modus is gone. H. 6 Ja. B. between (d) Sharp continues in 

and Coult, per Curiam. Tillege; but 
when laid 


for Hay, &c. it ſhall revive. Godb. 194. (e) So where the Preſcription is to be diſcharged from 


Payment of Tithes for a Meadow. Winch 45. Hut. 58. (d) Noy 148. ſeems to be S. C. cited. 


3. Ik a Man pzeſcribes to pap 6 s. 8 d. fo; all Manner of Tithes 
of (e) a Park, and after the Park is diſparked, and converted (e) Other- 
into Tillage and Paſture Land, the Modus is gone by the Alte, 7535 where 
ration afozeſaid. (f) Spurdam's Caſe, Tiches of 
adjudged; cited bp Coke, Hill. 6 Jac. and there agreed per Cu- Thing; 
11am, | | 1 renovant 
within a 
Park, Cro. El. 467. Pl. 25, Moor 909. Ow. 74. (f) Noy 148. ſeems to be the S. C. cited by the 
Name of Shipden's Caſe. 


4. It 


— 
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85 It a Shan pꝛeſcribes ro pay 65. 8 d. foz all Manner of 
Ji ariſing from ſo many Acres of Land which contain the 


Park, though the Park be dilparked, and the Land converted 
(g) The Dif. into Tillage, &c. pet the Modus hal! —_— (g) becauſe the 
ark. 


_—y zeſcription is in the Soil, and not in the Þ 5 

Preſcription Spurdam's Caſe, adjudged; cited per Coke, 
runs co the Hill. 6 Ja. B. and there agreed per Curiam. 

Land, nd 


where to the Park. Godb. 238. Et vid. 1 Rol. Rep. 147. 2 Bulft, 240. 2 Rol. Rep. 162. 


5. F a Man pꝛeſcribes to pay yearly 2s. fo? every Acre of 

140 Acres, which were once a Park, and alſo the Shoulder of 

everp third Deer that ſhould be kill'd within the Park, in Dic- 

charge and Satisfaction of all Tithes, and after the Park ig 

. diſparked dy which the Tithe * of the Deer is gone, which ig 
h) yet it ſeems the 2 s. fo? every Ac 

Oker. Port of the onfideration, ( . a re 

Go i hall diſcharge the Land. Dubitatur, Hill. 12 Jac. B. between 

hid been ca- Hooper and Andrews; quod vide. My Reports, 12 Jac. and Hobact's 


ſaal and fail- Reports (i) 54- Et vid. Mich. 5 Jac. B. between Shaw and Sharp. 
d. Hob 40. 
Mott 5: ky Cro. Eliz. 467. Pl. 25. Ow. 74. (i) Cowper and Jndzews, Hob. Fol. 39, 4o, &c. 


S. C. dich a long Argument thereupon. Moor 863. Pl. 1186. S. C. and the Court divided. Godb. 


237, 238. 8. C. and the Court divided, 1 Rol. Rep. 120. 8 C. and the Court divided. Winch. 46, 
S. C. cited. Moor 909. Hut. 58. S. C. cited ; and ſaid, that it was never adjudged. 


(k) Winch t. 6, If a Man preſcribes to pay a Buck and Doe yearly out of a park, 
44. S. C. but in Diſcharge of all Tithes of the Park, if the Park is diſparked, the 
4 N. Modus is gone. Mich. 10 Fac. between (k) Pool and Reynol, Hut. 57, 58. 
8 agreed per Curiam. 8 3 : 

(% Winch 1. . 7. But if a Man preſcribes to have paid a Buck and a Doe yearly 
44. $. &. but for the Tithes of a Park till the Tenth of Elix. when it was diſparked, 
not fo clearly and after the Diſparking in lieu of all Tithes of the Land, this is a 
ſtated. Er good Modus continuing, for not being laid to be paid out of the Park, 
vid Noy 148. jt is intended annexed to the Land by the Name of the Park. 


Ow. 359  Aich. 10 Fac. between (I) Pool and Reynoldi, Hut. 57, 58. adjudged. 


1 Brown. 31. 


(3) Ve (F) To what (a) Thing it ſhall extend. 


not extend x, I a Man be diſcharged of two ancient G2ilt Water⸗Mills fo? 
to the new one Modus, ſcilicet, fo2 6s. 8d. pearin paid to the Parſon, and 
— Enlrgemwen® after, by Continuance of Time, bp the Act of Hod, the Water- 
Het. ah, Lic. Courſe Which uſed to run to the Mills is diverted, and runs in 
Rep. 152: Another Place a little diſtant from the ancient Adills, and there- 
Nor tos upon the Owner of the Mills pulls down one of the ancient 
new Garden. Mills, and rebuilds it upon the Stream in the new Courſe, he 
Lit. Rep. 168. gall be diſcharged of Tithes of this new Mill foz the ſaid 6 5. 8 d 
IN fo? this is altered by the Ac of God. Mich. 11 Car. B. R. be⸗ 
(b) 1 Rol. tween (b) Johnſon and Dandridge, per Curiam, reſolved, and a 
Abr. 641. Mzohibition granted accozdingly. ; e 
. K. 2. 8. 6. 2. But in the ſaid Cale, if the ancient Watercourſe be chan- 
(e) Vide ged (c) by the Act of the Party himſelf, who is the Owner of the 
4Co.87. Mill, he ſhall pap Tithes thereof as foz a new Mill, and the 
ſaid ancient Modus ſhall not diſcharge it. Mich. 11 Car. B. R. in 
the ſaid Caſe ol Johnſon and Dandridge, per Curiam reſolved. 


e | | | 3: Jt 


* Mend . 
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ſaid Meſſuages, it ſeems (c) the Modus will not diſcharge thele (e) 3 Buſt 
new Mills trom the Payment of Tiches, becaule the Tithes of 212, 
a Mill is not merely pꝛedial, but mix 'd with the Perſonaltp, and Browu). 
is moꝛe of the Perſonaltp than of the Pzedialty, Mich. 13 Car, 32 


Will, he ſhall pap no Tithe fo2 the Co:n-M1ll, (d) becauſe the (0) But 


where the 
Parſon libel- 
490. led for 

| : 8 7 Tithes of 
a Mill ereted upon Land diſcharged of Tithes by the Statute of Monaſteries, 31 H. 8. Cro. Jac. 
429. a Prohibition was denied per totam Curiam, for de molendino de novo erect” non jacet Pꝛoh 
per Stat Artic' Cler* c 5. Uide 1 Rol. Abr. 641. Pl. 19. and the Notes thereupon, | 


(G) To what Thing it ſhall extend for 
a collateral Reſpect. 
295 Fraud. . 7 


l. l fo a Man pzeſcribes to pap an Halfpennp koz everp Lamb 
which He ſhall ſell befo2e rhe firſt Map of May, without other 
Cithe of them, and after, bp Fraud to deccive the Parſon, he 
ſells the Lambs (a) but a Day befoze May, this is not diſchar- („ Where 
ged by the Cuſtom of Tithing. Mich. 17 Jac. B. per Curiam. Man keeps 
| | 18 hs e. is Sheep i I 
one Pariſh till Shearing time, and then ſells them into another, the Vendee ſhall pay Tithe Wot 7 Wl. 
the Pariſh where t were depaſtured the greater Pact of the Time of the growing of the Wool. 1 
Lan, 16, 17, Uid. Poph. 197. ; ( 


# ;; . I 1 5 ' 
obs. —_— 


Who ſhall preſcribe in Non de- N lj 
 ermando.. 1 {| 


r. Tapman cannot pꝛelcribe in Non decimando without ſpe⸗ 1 
LA cial Matter, though he be capable of a Difcharge of Wl 

Tithes in Favour of the Church, becauſe it ſhall not loſe its 

fight without an actual Necompence. Co. 2. (a) the Biibop of ( Moor 1 

Wincheſter 44. reſolved. 425. Pl. 558. | 


S8. C. & S P. | 
6 N 2. NJ 


4 


m__ 


co 
* 


— — — * 
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2. („) A Spiritual Perſon map pꝛeſcribe generalip in Non de. 

— Moine cimando, becauſe he is moze favoured than a Lapman, fo? thig 1g 
S. P. Leon. alwaps in a Spiritual Perſou, and ſo not taken from the Church 
240. adjudg- fog ſuch Spiritual Perſon was capable of a Gant of Titheg at 
1 the Common 8 in Pernancp, Co. 2: the Bilhop of Winche. 
e er 44. retorved, | N 
— e 3. (c) As a (d) Biſhop map pꝛeſer ibe in Non decimando, ag to 
* 1 Rol. be diicharged of Tithes fo2 himſelf, his Farmers and Tenantg 

ep. 264 at Will, foz certain Land in the Pariſh of another. Co..,. 
(e) The Bi- {e) the Biſhop of Wincheſter 44. adjudged : And Mich. 15 Ja. B. R. 
thop of Lin- fame Caſe came in Queſtion, and adjudged, and a Prohibition 
co _ - granted accozdingly. Mich. 42, 43 Eliz. B. R. between Crowcher 
Cooper dis aud Frier adjudged. NM. 23 Ja. B. R. in the Biſhop of Hereford g 
adjudged: Caſe, reſolved and a Pꝛohibition granted accozdingly, 
1 Leoh. 248. 

| „And though it appeared, that in the Time of Ed. 6, the Manor was ted to 
at 1 — regranted to the Biſhop, yet it was held the 1 
deſtroyed, — But if the King has Lands diſcharged of Tithes by Preſcription, and he aliens them, 
the Preſcription is deſtroyed, though the Lands come to the King's Hands again by Eſcheat or 
otherways. Hard. 314. (d) That a Dean and Chapter may, vid. Winch 65, (e) Wzight and 
Wꝛight S. C. Cro. EL 475. adjudged. Moor 425. PI. 598. adjudged. Moor 531.8. C. cited, 


4. When certain Land is ſo diſcharged by Pꝛeſcription in Non 
decimando in the Yands of a Spiritual Perſon, it he leaſes it fo; 
Bears to a Lapman, he may now p2eſcribe in Non decimando alſo, 

60 Hob, 42, © becauſe the Land is diſcharged in Facto. Co. 2. (g) the Bi- 

(O Dzave ſhop of Wincheſter 45. adjudged : And Mich. 25 Ja B. R. in the 

and Wright ſame Caſe it was ſo adjudged allo, and a Pzohibition granted. 

- LV. ro. 
Eliz. 475, 511, 512. adjudged. Moor 525. Pl. 598. adjudged. Et vid. Moor 2 19. 


5. A Parlon of a Pariſh having Land in another Pariſh, Par- 
cel of his Glebe, map p2eſcribe in Non decimando, fo2 him, his 
Farmers, and Tenants, Mich. 13 Car. B. R. between D2. Word 
and Taylor, per Curiam. © F 

6. The Church⸗wardens ok a Pariſh, admitting they map 
have Land bp P!eſcription, cannot pꝛeſcribe generallp in Non de- 
cimando fo2 this Land which thep have fo2 the Keparation of the 
Church fo2 the Pariſhioners, koz thep are not Spiritual Perſons. 
P. 37 El. B. in Longeley and Meredine, adjudged. 
7. Coppholders of Inheritance that hold of a Biſhop as of his 
Manoz, map pzeſcribe, That the Biſhop and his P2edeceſſo2s, 
ſeiſed of the ſaid Yano? fo2 themſelves, their Tenants koz Lite, 
Pears, and Tenants bp Copp of Court-Koll, of the ſaid Ma⸗ 
noz, Time out of Memozp, &c. have been diſcharged of the Pay- 
ment of Tithes fo? their Lands, Parcel of the ſaid Manoz, fo: 
this is a good Pzefcription, and the Coppholders ſhall be diſchar- 
ged of Tithes therebp, fog their Tenements ate Part of the Ve- 
meſnes of the Manoz, and this might commence upon a rcal 

| Compoſition foz the whole Mano). Mich. 42, 43 El. B. R. between 
ſh) Cro. Eliz. (h) Crowcher and Frier, adjudged, 


178 785. a a a ö 
: & adjadged. Moor 618. Pl. 844. S. C. adjudged by Three Judges againſt One, Yelv. 2. S. C. 


adjudged by Three Judges againſt One Noy 132. like Point, and S. C. cited. 


(i) March 8. (i) A Pariſh cannot pꝛeſcribe in Non decimando. Hill. 14 Ja. 

26, §. P. per B. R. Barham aud Gooſe, per Curiam. | 

Curiam. 9. Countp map pzeſtribe in Non decimando. Contra, P. 12. Ja. 
B. R. per Coke. 5 


2 


10. So 


hy ©. = 
a n — 4 * —_ ” — A 
. 


Diſmes, or T ithes. 


— — 


as the Mild of 


a Pyobibirion 5 L. esd 


adjudged upon a Trial at Bar, in which the Pre- (2 The Exc 
ſcription was round. © Mich. 21 Ja. B. R. betwcen Loan 255 mn, Of Clauric 


pears, the Wild of Kent bath 20 Pariſhes in it. Gt bid. Lit. Rep. 1 oy 


Heel, 17 t. 

32. A Wan map pꝛeſcribe, that by the Cuſtom of the Country 
yrs he is ſued koz the Tithes of Milk of Ewes, no Tithes 

Time out of Wemozp have been paid fo; Milk of Eweg. Mich. 
14 Car. B. R. between Sewel and Bichner, per Curiam, a Pꝛohibi⸗ 
tion granted upon ſuch a Surmiſe to the Confiſtopp of Winton. 

13. A Man map pzeſcribe that there is a Cuſtom within the 

Hundzed of Oſulſton in the Countp of Middleſex, and 
in the County of Surrey, that if anp common Baker of Bread 
inhabiting within anp of thoſe Pundzeds ereas any Watter⸗mill, 
Wind-mill, 1 within any of thoſe two undzedg, 
to grind his Gain, to be emploped in making of Bead fo2 him 
ſelt in his Trade of a common Baker, fo2 the making bf Bread 

fo: the Maintenance of his Familp, and to fell to his Cuſtomers 
mhabiting there, oz near the (ſaid Hundzeds, fo2 their Suſtenta- 
tion, by the Suppozt of whom the Parſons within the ſaid Hun⸗ 
dzed Have moze ample Tithes, videlicet, of thoſe who have Lands 
o2 Tenements, and others, as of Pandpcraft Tradeſmen, Offer: 
ings, and ſuch like, nv Tithes hath uſed to be paid from the 
Time, &c. fo2 the Gzinding of this Gzain ſo emploped as is 
afozeſaid in his Trade, fo2 two Pundzeds may pzeſcribe in Non 
decimando. (m) P. 15 Car. B. R. between Kidden and Edwards, a im) March 
P2ohibition granted upon this Suggeſtion, where the Baker in⸗ 2 co 
— in one of the Pundzeds, and erected a Mill in the other 

undꝛed. | | | 
14. (n) A Country may preſcribe to be quit of Tithes of Wood, 
or any other Tithe, fo there be ſufficient Maintainance and Suſtenta- ta) 13 Co 
tion of the Incumbent befides; but a Town cannot ſo preſcribe. EE 
2 Inst. 645. 1 Rol Rep. 


| "Py 
ſaid by Coke to habe been fo held by Wray Chiet Juſtice. 


D Who 


— — 


— 
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(J) Who ſhall have Advantage of a 
Preſcription in Non decimandb. 


1. Ia Man preſcribes, that ſuch an Abbot and his Pꝛedeceſſoꝛs 
Time out of MWemozp, &c. held certain Land diſcharged of 
the Payment of Tithe, and that this came after by Diſſolution 
by the Statute of 27 H. 8. to the Crown, and ſo derives a Title to 
it from the Crown, the Patentee ſhall not have Advantage of this 
Pzeſcription by the Common Law, without the Yelp of any Sta⸗ 
tute, becauſe it ſhall be intended that this Diſcharge was by 
Keaſon of ſome perſonal Pzivilege 'given the Abbot and his 
Pꝛedeteſſozs, (a) and ſo is gone by the Diſſolution of the Body 
Politick, and not in reſpea of anp real Compoſition, P. 7 Car. 
in Scaccario, between Clark and Ward, adjudged in the Caſe of 
(b) Cro. Car. the Dicar of Daintre. Mich. 10 Car. B. R. between (b) Siddowne 
422.S.C. and Holms, per Curiam, upon Demurrer, and gave a perempto2p 
_— - Kule koz Judgment accozdingly, if Cauſe was not ſhewn the next 
"IC Term to the contrary. Þut after Judgment was ſtap'd till 
adjudged, M. 11 Car. at which Time it was ſolemnlp argued by the Court, 
and then ' adjudged by Bramſton, Jones, and Barkely, econtra 
the Dpinion of, Croke, that the Pzeſcription in Non decimando 
was gone by the Common Law. HI. xx Car. between Cock and 
Thorpe, ſoa adjudged upon a Demurrer without Argument, 
Econtra the Opinion of Croke., Intratur, P. 11 Car, Rot. 28. 

2. Jn a Pzohibition, if the Plaintiff Peſerives, that King 
Edw. 6. wag ſeiſed de nuper deaforeſtata ſoreſta de Savernack in 
Comitatu Wiles, of which 20 Acres of Wood, call'd Wickam- Huſſocks, 
within the Pariſh of Pewſey, a Tempore, &c. was, Parcel, and 
that Ring Edw. 6. and all his Pzogenitozs and P?2edeceſſo2s, 
ARings of England, Foreſtam predictam, cum pertinentiis, unde, &c. 

habuerunt & gaviſi fuerunt exoneratam ac quietatam Immunem & Privi- 
legiatam de & a Solutione omnium & ſingularum Decimarum quarum- 
cunque Rectori Eccleſiz parochialis de Pewſey predict', ſeu, Firmario 

ſao pro Tempore exiſtenti Solubilium, infra Foreſtam prædictam, ſeu 
aliquam inde Parcellam, creſentium, renovantium, provenientium, & 
contingentium, Rectori Eccleſiæ de Pewſey prædicta, ſeu ejus Firmario, 

pro Tempore exiſtenti ſolubilium; and that King Edw. 6. by Deed 
enroll'd, convep'd the ſaid Fozeſt to the Duke of; Somerſet in Fee, 
and ſo it was conveped from him by mean Convepante to the 
Plaintiff, the now Earl of Hertford, in Fee, and that the De- 
kendant being Parſon of the ſaid Paxiſh, had ſued fo2 Tithes of 

the ſaid 20 Acres of Mood, to which the Defendant pleaded koz a 
Conſultation, that the ſaid 20 Acres, were not Parcel of the ſaid 
Pogzeſt, upon which au Jſſue being joined, a Verdict was given 
 -  fo2 the Plaintiff: And after it was moved in Arreſt of Judg⸗ 
ment, that this Pzeſcriptidn in Non decimando, which was laid 
in the King and his P2ogenito:s Rings of England, was perſo- 
nal, and did not extend to the Alience of the King; and after 
ſcveral Arguments at the Bar, it was adjudged per totam Cu- 
riam, that the Plaintiff could not take Advantage of this P2e- 
ſcription, without anp Argument by them, and a Conſultation 
granted accozdinglp, fo2 that the B2ound of this Pzeſcription 
was either becauſe it was a Pozeſt, and could not render Tithes 

ſo long as it was uſed with wild Cattle, ſcilicet, Deer; oz becauſe 

the King was not within the Council of Lateran, which ozdains 

the Parochial Right, oz becauſe the King is Perſona mixta, and ſo 
might p2eſcribe in Non decimando as a Spiritual Perſon, in all 

I "Fs which 


(3) 1 Jon: 3. 


Fol. 655. 
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which Caſes it could not extend to the Alienee of the Ring 

(c), the ſaid Fozeſt being difaſſozeſied, and fo now it n K 

Tithe in kind; and it ſhall not be intended that any real. Com- 10. Liesl 60. 

poution oz Conſideration was given to? this Diſcharge without Styl. 77 

ſhewing thereof ſpecially, no moze than in Caſe of a Spiritual 

'Derſon 02 Abbot that makes ſuch P2eſcription. P. 1x Car. B. R. 

between (d) the Earl of Hertford and Leech, adjudged. Intratur, (d) r Jon 

_ Car. Rot. 565. Vide mp Argument in this Caſe in my 387. S. C. 
00 * ; adjud ed. 
2. In Debt upon the Statute of Ed. 6, for not ſetting forth of Tithes, 9 

and Nil debet pleaded, it was found, that the Abbot of A. was ſeiſed in 

Fee, and that he and his Predeceſſors Time out of Mind had held the 

ſame diſcharged of Tithes, and he granted the Land to Al- Soul. Col- 

lege .in Oxford, & Trin. 18 Car. 2. between (e) Boll, and Atkinſen, (e) 1 Sid. 

1 Levin. 185. adjudged for the Plaintiff per totam Curiam; for that this 320: S. C. 

could not be intended of a Diſcharge by real Compoſition, not being Adſudged. 


pleaded or found fo by the Jury, bur a meer Preſcription, and perſonal 
to the Abbor, and ran not with the Land. a 


—— 


(K) (a) Who ſhall pay Tithes, 


I. (b) La Parſon ſows his Glebe, and after teaſes over the wall not pay 
Land, and after the Leſſee levers the Embleaments, he N 0 
hall pap Tithes koz them (c) to the Parſon, P. 40 El. B. R. in 2 vice Per 


| r vice verſa 
Humfrey's Caſe, per Fenner. of = th rg 


. - "JS, 335. Pl. 2, . 
(b) 2 Bulſ. 184. 8 P. per Coke Chief Juſtice. Cro. Eliz. 578, 579. S. P. arguendo. Modr * 


Pl. 1281. S. P. Et vid. 2 Rol. Abr. 57. V. 2. and the Notes there. Moor 47, 50. Hetl. 31. Noy 1 13. 
Savil 3. Palm. 38. N. Dyer 43. 2. and the Notes in the Margin. (c) A Parſon purchaſes Land 


1 his ReQory, and leaſes the ReQory, the Leſſee ſhall have Tithes of the Land purchaſed. 
11 Co. 14. 4. | 


() Where 
the Parſon 


2. It a Parſon ſows his Glebe, and after ſells over the Em- 
bleaments, reſerving the Land, and the Vendee levers the Em⸗ 
bleaments, the Parſon ſhall have Tithes of them, notwithſtand- 
ing his own Gzant, P. 40 El. B. R. Humfrey's Caſe, Dubitatur, 

HH. x1 Ja. B. R. between (d) Moyle and Ewer, Curia, and affirmed (q) cco. Jac. 

in a W?it of Erro?, af 362. 8. C. 


5 adjudged. 
1 Bulſ. 183, 184. S. C. adjudged; but it did not appear that the Land ſowed was Glebe, 0.70" he 
was Parſon at the Time of the Sale, ſo that he might become ſo afterwards. 


3. (e) It a Parſon ſows his Glebe, and dies befoze Severance, (e) Harris 
and after a Succeſſo2 is inducted, and after the Executoz oz his 27 goon 
Vendee fevers the Embleaments, the Succeſſo2 ſhall have Tithes 186. —75 
of them; koz though the Executoz rep2eſents the Perſon of the tatur. 
Teſtatoz, pet he cannot repz2eſent him as Parſon, inaſmuch as 1 Brownl. c. 
another is inducted. Contra, P. 40 El. B. R. Humfrey's Caſe, i 2 

4. It a Parſon ſows his Glebe, and after is depoſed befozee , 
Severanee, and another is induged, it ſeems he ſhall have Tithes che Court in- 

of his Pꝛedeceſſoz. (Quzre, Whether there be not a Diverſity _— accor- 
where he dies befoze the Annunciation, and where after 2) {50 Et 


(f) H. 1x Ja. B. R. per Curiam. 2 yl 
J. By 6 H. 4. cap. 11. the Farmers or Occupiers of the Lands of (f) 1 Bull. 
Aliens ſhall pay Tithes, though ſeiſed into the King's Hands. 4 85 
Chief Jultice, 


60 (L) By 


lap render (c) Cro. Car, 


: 
: 
\ 
: 
| 
: 
| 
| 
| 
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(L) By whom they ſhall be paid. 


1. TIFa Man lells to me Wood, and J burn it in my Houce, 

) That he the Dendo? ſhall be charged fo2 the Tithes, and (a) not the 
an not be Dendee, fo2 no Tithes are due ko: Wood burnt in mp Youſe; and 
compelled to this wag reſolved, P. 14 Ja. B. between Parſon Ellis of Devon and 
ſue the Ven- Drake, and a Pzohibition granted accozdingly; although it was 


- dee, who 


ſaid, by the Civil Law the Parſon hath Election to ſue either of 
peri knowrr them: But this croſſes the Common Law. | 

to him. Noy 

153, Vid. Palm. 38. 2 Rol. Rep. 449+ 


ET” 2. Jf A. agiſis the Cattle of a Stranger in his Land, the 
(b) In the Parſon (b) map fue the Owner of the Land fo2 the Tithes of 
Caſe of Pery the. Paſture; fo2 otherwiſe it would be verp inconvenient foz the 
and Wright, Parton to ſue every Owner of Cattle, and it would be verp hard 
Hard. 184. - d 

it was held to know, and infinite. Mich. 7 Car. B. R between (c) Facey and 
per Curiam, Lange, per Curiam. a 

That Tithes 

for the Agiſtment of Cattle are payable by the Owner of the Cattle, for the Cattle take the Profits 
and Herbage of the Soil: So in Caſe of Commoners ; and the Chief Baron ſaid, the Owner of the 
Soil might pay them, but clearly the Agiſtor is compellable to pay them. (c) Cro. Car. 237. S. C. 
but S. P. does not appear. 1 Jon. 254. S. C. and it ſeemed to the Court in Reaſon, that the Suit was 


well brought againſt the Owner; but howſoever it be, it was adjudged that it belonged to the Court- 
Chriſtian to determine whether the one or the other ought to be ſued ; and therefore as to this Point 


2 Conſultation was granted per Curiam. Hard, 35. S. C. cited. 


3. If a Man hath a Nurſery of Trees, and he ſells them, and pulls 
' them up himſelf, he ſhall pay the Tithe ; but if he ſells them particu- 
' lary to another, the Vendee ſhall pay the Tithes. Mich. 16 Car. 2. be- 
tween Grant and Hedding & al. Hard. 380, 381. per Curiam: As in caſe of 
Tithe of Corn, if fold ſtanding, the Vendee ſhall pay the Tithes; 
(d) 2 Rol. (d) but if fold after Severance, the Vendor muſt. 


* 
kd 


| (M) Tithes perſonal. 
(a) Lit. Rep. (a) What ſhall be ſaid perſonal Tithes. 


I. A Perſonal Tithe is the tenth Part of the clear Gain quz 
\ debentur ex opere perſonali, his Charges and Expences, 
gccozding to his Eſtate, Condition, oz Degree to be firſt deduc- 
ed. Co. Magna Charta 621, 657, 649. 
i 2. Tithes of Fiſh taken at Iſland, oz of Herrings oz Pilchards 
b) 2 Rol. upon the Sea, are perſonal Tithes. Mich. 14 Ja. B. R. (b) Goſlin 
12 and Horden, per Dodderidge. H. 24 Car. B. R. ſaid by Juſtice 
2 Jones, that in an Appeal out of Ireland to the Delegates here, in 
thereof pay- my (c) Lo2d Deſmond's Cale, it wag agreed bp all the Civilians, 
able by parci- That Tithes perſonal taken in the Sea out of anp Parith are 
cular Cuſtom. due deductis Expenſis, and not Tithes in Kind. Co. Magna Char- 
(e) Cro. Car. (2 621. ; | | 
264. ſeems | 


to be the S. C. Ulid, 1 Rol. Abr. 636. PI, 4, 6, 7. 


3. Tithcs of Fulling-Mills and Paper-Mills are perſonal 
Tithes. Co. Magna Charta 62 r. 


4 | 4. The 


the Miller ought to pap the tenth Toll-diſh koz Tithes. Contra, wn N 


" Ifland foz Fiſh, fo2 a certain Quantitp of Fiſh to be paid to him 


rum, M. 2. accozdingly in Foreſta Regis citra Trentam. aa Farin {1 
3. 13 E. 1. Rotulo Patentium. M. 6. the Dean and Chapter M. 8. within his | 
had the Tithe ia Foreſta de Claringdon ex Conceſſione Regis. Dicceſs ; bue 
; is Cano 


* 
_ Y — — 


N — — 5 4 
0 0 l 1 
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3. The Tithes of a Cozn-Mill are not perſonal, but pꝛedial 02 (d) but * 
mix'd, and (d) of this, accozding to the Cuſtom of the Realm, *bis, vid. 


* — 


——— 


PI. 19. 
A | and the Notes 
: there. 


* 
—— — 1 
— — * — — — —— 


Co. Magna Charta 621. 


(NJ) In what Caſes they are due. 
Of what Things they ſhall be paid. 


1. O perſonal Tithes ſhall be paid cut of the clear Gains 
of the Party. Mich, 14 Ja. B. R. per Dodderidge. 
2. As if the Owner of a Ship lends it to Mariners to go to 


upon their ftieturn, no Tithes upon their Getuyn ſhall be paid by 
the Mariners to the Parſon out of thoſe Fiſh which the Owner 
ſhall have foz the Hire of his Ship, becauſe this is a perſonal 
Tithe, and fo2 that it ought to be paid but of the clear Gain: 
And lo in Devon, upon the Hire of a (a) Skip o2 Boat to take 


, ; . ) In the 
ilchards o. Herrings. Mich, 14 Ja. B. R. per (b) Dodderidge, Gin: 
n Goſlin and Horden Cale. ö 


if not 


miſprinted. (b) 1 Rol. Rep. 419. S. C. but 8 p. does not appear. 


1 

3. Jf a Man purchaſes an Houſe fo2 300 l. and ſells it again [ 
within a ſhozt Time after foz 500 |. pet no Tithe ſhall be paid oh 
of the Gain “ thereof, fo2 this is againſt rhe Common Law, Fol. 657. 
M. 11 Ja. B. R. between Davies and Tolbin reſolved, and a Pꝛohi⸗ wa 
bition granted. | 

4. By 2 & 3 Edw. 6. cap. 13. it is enacted, That every Perſon exer- 

ciſing Merchandize, &c. Handicraft, or other Art or Faculty, being i 
ſuch Kind of Perſons as within 40 Years had accuſtomably uſed to pay $11 
perſonal Tithes, or of Right ought to pay, (other than ſuch as be com- [| 
mon Day-Labourers) ſhall yearly, &. pay, for his perſonal Tithe the ll! 
tenth Part of his clear Gains, his Charges, &c. deducted; and where 
Handicraft-men have uſed to pay their Tithes within 40 Years, the 
(c) ſame Cuſtom of Payment ſhall be obſerved. 


— —— — —-— ——— 7—j42§ oe —— 
— 


(e) So that 
, there may 
be a Modus Decimandi foz perſonal Tithes, 2 Inſ. 657. 


— 


— r ö — 


(O) Tithes Extraparochial. 


(a) Who may have them. 00) By the 
Canon '1 
* 2 10 he 
I. NY Stranger map Have a Poztion of Tithes in the Pa- LOW, - "8 i 
A riſh of another Parſon. 13 HI. 4. 17. 44 Aſſ. 25. —_— to | 
2. 3 E. 1. Rotulo Clauſorum, Membrana 3. the Abbot de Burgo Tithes 


| 
Petri had by the Charters of divers Kings Decimam Venationis growing in ; 
capt? in Foreſtis Regis infra Comitatum North't. 8 E. 1. Rot. Clauſo- Lands not. 


being againſt the Law of the Land, never had Allowance within the Realm, 2 Inſ. 647. 1 Rol. 
| 4. The 


Rep. 454. | 


—— —— VC OOO ROO RO ODWS 
_ 
_ — — 1 
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(b) 2 Inf. 4. (b) The King ſhall have the Tithe in Places which are FAN 
647. 5. P- ok anp Pariſh, as in Fozeſts, and the like, and may grant them 
Cafe. co, by his Letters-Parents, and the Patentee wall have them. 
th. 4. 8. 2 22 Aſſ. 75. D. Proxys, 4 Co. 2. the Biſhop of Wincheſter 44. koz he 


Styl. 137. is Perſona mixta. | 


per Curiam, 5. Libro Parliamentorum, Fol. 19. inter Placita in Parliamento de 
1 Rol. Rep. 18 E. 1. the Pzioz of Carliol and the Biſhop of Carliol's Caſe, it ig 
454 457- there ſaid, that the Tithes of Land within a Fozeſt which is our 
of any Pariſh, belong to the King, becauſe he in Foreſta predic 
Villas ædificare, Eccleſias conſtruere, Terras aſſartare, & Eccleſias il1ac 
cum Decimis Terrarum jllarum, pro Voluntate ſua cuicunq; voluerit 
conferre poteſt, eo quod Foreſta illa non eſt infra Limites alicujus Pa. 


rochiæ. 


—— a—_ 


(P) To whom they belong de Jure. 


I, Te Tithes of ſuch Places as are out of any Pariſh be⸗ 
long de jure to the King, as Fozeſts, and fuch like. 


22 Aſſ. 75. per Thorpe. | 
9. 18 E. 1. Libro Parliamentorum 19. b. upon a Suit koz Tithe 


between the Parſon and the Gzantee of the King, &c. Willielmus, 
qui ſequitur pro Domino Rege, dicit, quod Decimæ predictæ ad Do- 
minum Regem pertinent, & ad nullum alium, quia dicit, quod prædictæ 
Placeæ ſunt infra Bundas Foreſtæ ipſius Domini Regis de Inglewood, & 
quod ipſe Dominus Rex in Foreſta ſua prædicta, Villas ædificare, Ec- 
cleſias conſtruere, Terras aſſartare, & Eccleſias illas, cum Decimis Ter- 
rarum illarum, pro Voluntate ſua cuicunque voluerit conferre poteſt, 
eo quod Foreſta illa non eſt infra Limites alicujus Parochiæ, & petit 
quod Decimæ illæ Domino Regi remaneant, prout debent Ratione præ- 
dicta, &Cc. 
3. By the Statute of 2 & 3 Edw. 6. c. 13. it is enacted, That every 
Perſon that ſhall have Beaſts, or other titheable Cattle, going, feeding, 
() 1 Mod, or depaſturing, in any Waſte or common Ground, (a) whereof the Pa- 
216. riſh is not certainly known (b) ſhall pay their Tithes for the Increaſe 
(o) Mhere of the ſaid Cattle to the Parſon, & c. Owner, Farmer, or Deputy, of 
the King the Pariſh where the Owner of the Cattle inhabiteth. 


ought to R ; ; 3 

have the Tithes within the Waſtes oz Commons in his Fozeſts, which are not within any Pa 
rilh, the Tithes of the Jncreaſe of Cattle are hereby given to the Parſon, &c. of the Pariſh 
where the Owner of the Cartle dwells. 2 Inf. 651. —But vide Savil 60, 61. per Curiam, ſaid, 
That where, Tithes have Time out of Mind been paid fo any other Perſon, they ſhall be con- 


tinued accozdingly. 


—— H— 


(A Paz: (a) Tithes. 

tion due by — 

God: __ (b) Who is capable thereof, and to whom payable, 

it belongs to | | 

the Law of 1. Y the Common Law, none were capable of (c) taking Tithe: 
Man to al- but only Spiritual Perſons, or Perſona mixta; and regularly, no 


3 meer (d) Layman by the Common Law was capable of them, unleſs in 


13 Co. 16. Special Caſes. 2 Co. 44. a. in the Biſhop of Vincheſters Caſe. 


Moor 530. | 

(b) A Choolain of a Chapel of Eaſe, who was not Pzeſentative oz Donative, libelled fo Tithes 
of the Inhabitants within the Pzecincts of the Chapel. Lit. Rep. 72. a Pzohibition granted. 
(e) But a Layman was capable of having Tithes by Way of Hetainer. Cro. El. 512. (d) Who 
was not capable of adminiſtring the Sacrament, and Perfozmance of the Duty of a Piniſter. 
Moor 484. f 

4 2. But 
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2. (e) But the King being Perſona mixta, was capable of Tithe by the (e) C10. El 
Common Law. 2 Co. 44- 4. El. 


— 


393. S. P. 


P, Dav. 4 8. P. per Catiam, * 


599. S. P. per Curiam. Moor 486. S. arguendo. 1 Jon 385. S. P. agreed 


per Curiam. And vid. Hard. 315. 


3. So was the King's Patentee by his Prerogative. 2 Co. 44. a. 

4. Ie is commonly faid in (F) our Books, That before the Council 
of Lateran, (g) every (h) one might have given his Tithes to any Ec. (f ) 
cleſiaſtical Perſon that he would. 2 Co, 44. B. in the Biſhop of Wincheſter's * 
Caſe or 336 


© 


INF; IE | 191 — 

(g) The King not bound by this Council. Cro- Eliz. 512; 1 Jon. 3t7. (b) Betoze the Diviſion 
iches 1B Diſtribution of all the T wit n his Dioteſe. 

= Hari Bede eaten Ni is there cited. _ hes his Diotele, Dav. 80. 81; 


5. (i) A Man may preſcribe, that he, and all thoſe whoſe Eſtate he (i) Co. Biz, 
hath in the Manor of A have Time out of Mind paid to the Parſon of 763. S. P. 
A. and his Predeceſſors, 6 l. youry fot all Manner of Tithes growing *Yuvged ; 
within the Pariſh of A. and that by reaſon thereof, he and all they 
whole, Ce. Lords of the ſaid Manor, have had derimam Garbath, ive 
decimum Cumulurs Garbarum, of all his Tenants within che ſaid 


Common 


Law oz'in 
* the Spiri- 


Ex vid. Cre. El. 293. 1 Rel. Rep (k) Movr 483. Pl. 684.8. C. adjudged. 2 Co 1 8 Curd 

id. Cro, 293. 1 b . oor 433. Pl. 8. 1 Lo, at. S. C cited 
and ſaid, That it 2 that in this _ Cale the Owner of the Mano: being a Lays 
fs, might ſue foz Tiches in the Spiritual „mz it hbvuld be intended that at the Begins 
ning the Lozd was [eiſed of the entire Wanoz befoze the Tenancies were derived dut df if, und 


je by Compoſition 02 other lawful Beans the Lozd had all the Tithes, &c. 1 Saund. 142. S. C. 
c 


6. The Prior of N. being ſeiſed of the Manor of N. and of the Tithes 
thereof, ſimul & ſemel, as of a Portion of Tithes, 25 H. 1. granted the 
Manor and Tithes to A. and his Heirs, rendring Rent, and he enter'd, 
and held ic diſcharged of Tithes, and after granted two Hides of Land, 
Part of the Manor, with the Tithes thereof, to B. and A. and his Heirs 
po the Rent to the Prior till the Diſſolution, and aftet to the | 
Trin. 34 Car. a. between James and Trollep, 2 Mod. 320. it was adjudged, 
That the two Hides ſhould be diſcharged of Tithes, for the Prior might 
preſcribe for Tithes in Prender, and being well in him, he might grant 
them to A. paying 5 s. Rent. | / | 
7. By 28 Hen, 8. cap. 11. the Tithes and other Profits of any Areh- 
deaconry. Deanry, Prebend, Parſonage, &c. ariſing during the Vacancy, 
belong to ſuch Perſon as is next pre ſented, promoted, G. his Execu- 
tors, &. towards Payment of his Firſt-Fruits, & L 8 


6 P 


Diſcharge 
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Diſcharge of Tithes. 
(a) By (b) the Cothnion Law. 


5 Lay- man by the Common Law might be diſcharged of Tithes 
by Grant or Compoſition, though net. by Preſcription, 2 Co. 
44. 2. in the Biſhop of Winchefter's Caſe. #4 Hoy oe 
of Tithes. 2. The Orders (c) of (d) Ciſtercians, Templers, and (e) Hoſpi. 
CroEliz. 512, tallers, were diſcharged of Tithes ſub modo, viz. (f) quamdin propriis 
Moor 532. Manibus ecoluntur. 2 Co. 44. b. | | 


Poph. 156 3. The King is not by his Prerogative (g diſcharged of Tiches for 


But vid. the Ancient (h) Demeſnes'of the Crown. Aich. 14 Car. 2. Hardr. 315. 
2 Inſt. 652. fo held upon Evidence by Hale Chief Baron, and the whole Court. 


where m 3 | 

d Coke ſays, it is his Dpinion, That by his Bull could not diſcharge any Subje 
of —4.— of Tithes, foz it was 125 195 Dight of the Parſons, &c. of ichen — he 
Parochial Right of Tithes was eſtabliched. (b) The ſeveral Ways by which Lands might be 
diſcharged. org 1 Jon. 3.368. Poph. 156. Cro. Jac. 608. Hob: 296, 309. (6) Dyer 277. 
Pl. 6o. Moor 532. 2 Rol. Rep. 479. Lat. 89. 1 Jon. 369. Bridg. 31. Cro.Jac. 544. Hob. 297; 1 Jon. 
189. 2 Inf, 652. —Mhether the Premonſtrat had any, and what Diſcharge, vid. Dickenſon and 
Greenhall, 2 Rol. Rep. 479. Poph. 157. 1 Jon. 368. - (d) This D2der diſcharged of Tithes bp the 
Council of Laterin. Hard. 101. But Q. if not diſcharged befoze. Et vid. Hard. 38:1. —But this is 
ſuch a Pzivilege as they may by Agreement waive. Hard. 383, 84. (ce) Lat. 89, 90. Bridg. 33. 
Godb. 396. 1 Jon. 184, 185. (f) 4 Bull made to the Ciſtercians to diſcharge. their Lands of 
Tithes when 1et to Farm, and all like Bulls to be by them oz others purchaſed, by 2 Hen. 4. c. 4. 
are not to be put in Execution under the Penalty of a Premunire. Et vid. 7 H. 4 cap. 6. 2 Inf, 652. 
(g) Moor 915. Pl. 1295. (h) Lands lying within a Fozeſt, and in the Yands of the King, do not 
pay Tithes, though they be within a Parilh. Styl. 137. Though the King by reaſon of his Pꝛe⸗ 
rogative is pziv-leged from Payment of Tithes, pet his Leſſee is not. Cro. El. 511. ſaid to be ad⸗ 
judged: But vid. 1 Browal. 31. 24 20 | 


* 


Diſcharge. 
By Att of Parliament. 


I BY the Statute of 27 H. 8. cap. 28. it was enacted, That the King 
| ſhould have all Monaſteries, Priories, and other religious Houſes 

of Monks, Cc. that had not Lands, & c. above 200 |. yearly, and all 
(% But Lands, Ce. of ſuch Monaſteries, &c- (a) in as large and ample Manner 
tuch Pzivi- as the Abbots, & c. then had or ought to have the fame in Right of their 
l 1 the Houſes.” - | | r | 

5 C. « ff 1 » 1 ibeaide ? 1 | 

had of being diſcharged of Tithes, was not pzeſerved by theſe general Moꝛds. Sydown and Holme, 
Cro, Car. 424. adjudged. 1 Jon. 370, 373- adjudged. l: | 


— 


2. By the Statute of 3x Hen. 8. cap. 13. reciting, That divers Abbots, 
&c. and other Eccleſiaſtical Governors of Monaſteries, Cc. Colleges, 
(6) In the Hoſpitals, Houſes of Friars, and other Religious (b) and Eccleſiaſtical 
Conj Houſes and Places, ſince the (c) 4th of February, 27 H. 8. had granted 
>ive; ſo all their Manors, &<c. to the King and his Succeſſors, it is enacted, That 


that this Ack . 
pee Bs — the King ſhall hold them in as large and ample Manner and Form as the 


ly to ſuch late Abbots, &c. held or occupied, or of Right ought to have held or 

Hoſpitals occupied, the ſame, at the Time of the Diſſolution, and that all the ſaid 

— 15 re late Monaſteries, &c. and all other Monaſteries which hereafter ſhall 
t eli⸗ | 

| — and Ecclefiaſfical. 2 Rep. 48. b. 49. a, Ind Corber's Caſe, 10 El. Dyer 280. Pl. 17, 11. 
as denied to be Law, thongh the Dean and Chapter there was once religious. Co. Lit. 342 * 

(e) So that this extends not to Ponaſteries, & e given to the Crown by 27 H. 8. Cro. Car. 

424, 725. | | 


IS ©. happen 
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happen to be (d) diſſolved, ſuppreſſed, renounced, or by any other (d) This 
eans cbme to the King, and all Manors, &c. belonging to the ſame, extends not 
when and as ſoon as they ſhall be diſſolved, &. ſhall be veſted, deemed touch Col. 


and adjudged, by Authority of this Act, in the very actual and real +. Hy ogg 
Seiſin and Poſſeſſion of the King, his Heirs and Succeſſots. as were 


| f given the 
Bing by 1 Edw. 6. cap. 14. foz Beginning with-DifColution, Supyzeſſion, &c. which are inferiour 
Means, = general Dozds, viz. any other Means, ſhall not be intended of an A of Parlia⸗ 
ment, whith is the Higheſt Manner of Conveyance. Green and Balſor, oz the. Archbiſhop of Canter- 
bury's Cale, 2 Rep. 46. b. Yowever it being enaged by x Ed. 6. That they ſhall be in the King by 

zce of that Act, that would have repealed the Fozce of this Act, Green and Boſekin. Moor 420» 
pl. $79. Adjudged. Et vid 1 Jon. 4. Cro. Jac. 608. 1 Jon. 185, 186. 187. Hob. 310, 


” 
- 


z. And by the ſame Statute, reciting, That whereas ſeveral Abbots, 
Se. had ſeveral. Parſonages, appropriate Tithes, Penſions, and Porti- 
tions, and alſo were acquitted of or for the Payment of Tithes, it was 
further enacted, That the King, his Heirs and Succeſſors, and ſuch Per- Hong 
ſons which had, or-thereafter ſhould have, (e) any Monaſteries, Cc. tos ex- 
or any Manors, & c to the ſaid Monaſteries, &c. belonging, ſhould hold tend not to 
the ſaid Parſonages, appropriate Tithes, Penſions and Portions, Ma- ſuch Pona⸗ 
nors, Cc. and other Hereditaments, of what Nature or Kind ſoever es &c. 
they be, according to their Eſtates and Titles, (f) diſcharged and ac- the me — 


quitted of (g) Payment of Tithes, as freely, and in as large and am- —— 11 


| - fo2 thou 
the Moꝛds be general, vet it is after the ſaid late Abbots, &c. therefoze ougbt to be A oo Wh 


coupled with the Tlauſe pzecedent, which mentions and extends only to ſuch Abbeys as came to 


the King after the 4 Febr. 27 H. 8 Sidown and Holme, Cro. Cat. 424. adjudged by Thzee Judges 
againſt one. 1 Jon. 372, 373. S. C. adjudged by Ther Judges againſt One; and that the gene⸗ 
ral Wozds were reſtrained by the ſubſequent, the ſaid late Abbots, & c. Et vid. 1 Jon. 185, Hob 310. 
— But whether this Clauſe extends to the Lands of the Bouſe of St John of Jeruſalem, diſlolved 
by 32 Hl. —— 24. Whitton and Weſton, dubitatur. Bridg. 32. Lat. 89. Godb. 395, 396. 1 Jon. 
182, 183. Cornwallis and Spurling, Cro. Jac. 57. adjudged per totam Curiam that it did not. Moor 
913- Pl. 1291. adjudged. Hurry and Boyer, 2 Br. 8, 23, 24. vebated and adjourned. Er vid N. Dyer 
157. Margine. (f) That the Plaintiff in a Prohibition may ſhew generally, that the Pzioz, &c. 
held diſcharged, &c. at the Time, &c without ſhewing how, Nc. 2 Co. 48. b. and ſaid, that ſo 
was the common Uſe in Pzohibitiong. Neſh and Molins, Cro. El. 206. adjudged. 1 Leon. 240 ads 


judged 3 But vid. Slade and Drake con. Hob. 295. adjudged per totam Curiam, præter Warburton, 


upon a general Demurrer : And the Opinion of Coke, in his ſecond Rep. denied, and ſaid, there 
was no authentick Pzecedent, much leſs Judgment oz grave Opinion, to that Purpoſe. 1 Joo. 
6, 7. adjudged' by Thzee Judges con. Warburton; but a Writ of Erroz was bzought, and the 
Book makes a Quere thereof, 1 Rol. Rep. 250. debated upon the Writ of Erroz. —To a Bill 03 
Tithes, the Defendant by his Anſwer ſet fozth, that the Lands whereof the Tithes were de- 
manded were Part of the Pꝛioꝛy of | „and that the Lands belonging to that Pziozy 
were diſcharged by Dzder, without ſaying moze. Hard. 322. held ſufficient, notwithſtanding the 

Uncertainty. (g) So that this extends to ſuch Caſes where there was an Unity of Poſſeſſion 


of the Rectozy and Lands Time out of Mind. 2 Co. 47. b. Moor 420. Pl. 579. Pridle and Napper, 


11 Co. 14. 8. & b. 2 Brownl. 25. Et vide Moor 46 PI 140. 50. Pl. 151, Hob. 44. Lane 7. 1 Leon. 
331, &. 4 Leon. 47. 1 Rol. Rep. 54 Gerard and Wright, Cro. Jac. 627, 608, 1 Jon. 2, 3, &c. 
Hob. 30), 308. &c Slade and Drake, Hob. 298 2 Rol. Rep 250. Et vid. Sav. 62. Cro. El 579. 


But it is a good Anſwer fo ſuch Pzeſcription to ſhew that the Abbey was founded within Time 
of Memozy. Yelv. 31. Hob. 311. And if the Lands were at any Time befoze demiſed, and the 


Farmozs paid Tithes, this may be pleaded in a Pꝛohibition. 2 Co. 48. 2. 11 Co 14, b. Moor 528. 
Pl. 669. Yelv. 31. Et vid. 1 Rol Rep. 143. Palm. 119. ſaid where a Pꝛohibition is bzought upon the 
Unity of Poſſeſſion at the Time of the Diſſolution, if the Farmozs paid Tithes at the Time of 
the DifColution, this is meerly againſt the Unity. Et vid. Dyer 349. b. 1 Leon. 331, 332. &c. Cro. 
Jac. 452, 453. Hob. 298. Hard. 190 — And perpetual Unity is not well pleaded, unicſs you add, 
that Ratione inde they held diſcharged Time out of Pind; fo2 thoxgh the Unity only is traverſable, 
and not the Concluſion, yet that Concluſion fixeth it to the Statute, and anſwers the real and per- 
fect Diſcharge pzeſumed under the Wy, to which the Unity it ſelf is but argumentative. Hob. 
1 Oo the Want thereof was ſaid to be a Fault in Fozm only, and cured by Uerdic oz gene⸗ 
r emurrer. ; | | 0 


ple 


-» 
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BY ple Manner, as che fal! late Abbots, &c. (h) had held or enjoyed the 
the 12 Ee at cheir Diſſolution, Suppreſſion, . or Cothing to che Ning. 
cians, &. 


were by their Oder diſcharged of Tithes only while the Lands were in propriis 
Linds belonging to them wert in Leaſe af the Time ot the Diflvjution, and paid Tithes, pet 
by theſe Mods the King and all that claim under him ſhall be diſcharged of Tithes, fo; the 

nheritance was diſcharged, and the Statute had Kiogard to the Inheritance. which wag given 
o the Ring. Porter and Bathurſt, + Rol. Rep. 143 adjudged. Cr6.Jac. 559. adjudged. Palm. 118, 
119. adfudged, and ſaid,” That the Mozds bad and beld extend to the rge of the 4 
N. Dyer 277. b. mergine, cited. And in Hard. 177, 190. it was held clearlp pet Curiim, That if 
at the Time of the Diſſolution ſuch Lands were in Keaſe, 2 an Eſtate for Life 02 in Tail 
were out upon them, yet the Keverſioner ſhould have che Benefit of the Diſcharge after the De, 
termination of thoſe Eates, foz that the Diſcharge was not intetrupted, but nded only du⸗ 
ring the Time they were in the Hands of the particular Tenants. — But if befoze the Sta⸗ 
tute of Quia Enmptores Tettarum, an Abbot had tnade-a F ent of Lands, and after this Sts 
tute they had eſchrated, it was donbted, Hard. 190. Et vid. Hob. 248. » Leon. 71. 


4. By 32 H. 8. cap; 24: ic is enacted, That the King, his Heirs and 
Succeſſots, ſhall hold and enjoy che Hoſpital of St. John of Feruſalem, 

(i) Whether and all their Manors, &e. (1) Privileges, Patſonages, and Tithes, &. 
their Pzivi= F. By 1 Ed. 6. eb 4. it is enacted, That all Colleges, Chanteries, 
os — — and theit Lands, ſhall by Authority of that Act be veſted in the 
x ing, in (x) as large and ample Manner as the Prieſts, cc. had occu- 


Manibus, arm 


Tithes was © 

pzeſtrbed, pied or enjoyed, Oc. | 

and given fo - 

the King and his Patentees, Whitton and Weſton dubititur. Bridg. 33. Lat. 89. Godb. 395, 396. 

1 Jon, 182, to 191, debatte; and dy Thee Judges again One held, that it was pzeſerved, and 
ven, Ke. Hurry and Boyer, 2 Brownl. 8. 23, 14. Cornwallis and Spurling, that it was not. Cro. 
10. FP. r a ſpecial Merdick. Moor 913. PI. 1291. adjudged. N. Dyer 257. b. margine, 

cited; But between Foſſee and Franklin it was adjudged upon a ſpecial Uerdie, that their Lands 

are diſcharged of Tithes. Raym. 225. 1 Keb. 208. (k) Bet theſe general Wozds did not diſcharge 

the Lands of Cities, fo} theſe iſſue not out of the Land, but are viſtine from it. Co. 49. 9. 


- 
«aa odd 1 r * r ith. ttt. At. F WY 0 r FIRES » 


» - 


(a) Vide the | (a) Lhe Remedy foꝛ the Recovery (b) thereof. 
a | | 
Cireumſpette 5 FE 4; 
a 1. (o Y the Common Law no Aſſiſe or Precipe lay of Tithes or 

r. a a B other Eccleſiaſtical Duty. C. L. 159. "A + | 

2. But Tithes, or other Ecclefiaſtical Duties which came to the Crown 
by the Statutes of 27 H. 8. 31 H. 8. 37 H. 8. and 1 E. 6. are by theſe 
Statutes, and 32 H. 8. and 1 & 2 Pb. & M. in the Hands of . 
(d) Temporal Inheritances ſhall be accounted Aſſets; Husbands ſhall be 
Tenants by the Choo thereof, &c.' and they have only this Eccleſiaſti- 
cal Qualiey, that the Poſſeſſors may ſue for Subſtraction thereof in the 
£ Eccleſiaftical Coutt. 
Logdon 


tall be ſued foz, inte, 1 Rol. Abr. 636. Pl. 2. the Notes thereupon. (e) 2 Co. 44. . S. P. Vough 
195. S. P. 2 Inf. 648. (d) By the 3z H. 8. c. 7. Fines and Recoveries may thereof be had and 


— 


Order and Courſe 
Duties, yet by 32 H. 8. c. 7. it is enacted, That all Perſons ſhall ſet out 
their Tithes and Offerings according to the Cuſtom of the Places where 
they grow due, and if not, the Party grieved, being Lay or Eccleſiaſti- 
cal, may convent him - (e) derains them before the Eccleſiaſtical 
(r) But if Judge, who ſhall proceed, and give Sentence; and if either Party ap- 
ye 8 peal, the Judge (5 upon ſuch Appeal ſhall adjudge to the other rea- 
— 4 3 ſonable Coſts of his Suit therein before expended, taking Surety of him 
them, whe- to reſtore the ſame if the principal Cauſe paſs againſt him. 
er he ma | | 
by oN in the Spiritual Court, vid. 2 Rol. Abr. 286. Pl. 41. vide, and the Notes there, (f) Cro. 
Biz. 478. 1 Leon. 130, FA | : 

2 | 5. And 


* - 


perſons, having Parſonages, Ge. could not by the 
of the Eccleſiaſtical Law fue for Tiches or other 


* e — 
» 
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— 
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And if any Perſon after ſuch definitive Sentence give f 
or wilfully refuſes to pay their Tithes or Money adjudged. ny 

Juſtices of Peace, (one being of the Quorum) upon Certificate in Wri. 
ting to them made by the Judge that gave the Sentence, may cauſe the 
Perion * be attached, and committed to the next Gaol, there to re- 
main, Cc. 3 

. And it is further enacted by 32 H. 8. c 7, That where an 

neving any Eſtate of Inheritance, Freehold,. Term, Right, 35 
in any Parſonage, Vicaridge, Portion, Penſion, Tithes, or other Ec- 
cleſiaſtical Profic, which then was or thereafter ſhould be made Tempo- 
ral, ſhall be diſſeiſed, outed, wronged, or otherwiſe kept from the 
ſame, by any other Perſon claiming or pretending to have an Intereſt 
or Title in or to the ſame, the Perſons ſo diſſeiſed, their Heirs, Wives, 
and ſuch other to whom ſuch Injury ſhall be done, ſhall have Remedy in 
the King's Temporal or other Temporal Courts, as the Caſe ſhall re- 
quire, by Writs of Precipe quod reddat, Aſſiſe, Mortdanceſter, Od ei de- 
forceat, Writs of Dower, and other original Writs, in like Manner as 
for Lands, &c. 

6. Provided that the Suit againſt a Perſon that denies to ſer out his 
Tithes, or pay his Offering, ſhall not be in the Temporal but in the 
Ipiritual Court. 

7. (g) By the 2 & 3 Edw. 6 cap. 13. it is enacted, That every of the 
ch) King's Subjects ſhall from thenceforth (i) truly and juftly, without (8) Fo2 the 
Fraud or Guile, ſet out, yield and pay, all their predial Tithes in their Expoſition 


proper Kind, as they riſe and happen, in ſuch Manner and Form as had N 


of Right yielded and paid (k) within (J)) 40 Years next before 6 8, &c. 
the Making of this Act, or of Right or Cuſtom ought to have been (b) Ja the 
paid, and that no ( m) Perſon ſhall take or carry away (0) any ſuch Hecital of 


or like Tithes, which had been yielded or paid within the ſaid 40 Years, 3 it 
or of Right ought to have been paid, in the Place or Places titheable fozth, that 


of the ſame, before he hath jultly divided or ſet forth for the. Tithe the Defen- 
thereof, the tenth Part of the ſame, or (o) otherwiſe (p) agreed for dant was 
the ſame Tithes, with the Parſon, Vicar, or (p) other Owner, Pro. Subdieus 


prietory, or Farmour, of the ſame, (r) under the Pain of Forſeiture of 1 _ 
treble Value of the Tithes ſo carried away. | held naught, 


| 3 F 88 ; becauſe by 
the Wozd dicti it was tied up to the King in his natural Capacity, Cro. Jac. 324. 2 Bulſ 119. Ft 
vid. 1 Sid. 265. Hard. 175. (i) Therefoze if he ſets them out, and divides them juſtly from the 
nine Parts, and ſoon after carries them away, oz if befoze Severance he grants them to another, 
of Intent that the Gzantee ſhould take them away, to the Intent to defraud the Parſon, this is 
Fraud and Guile within the 18. 2 Inf. 549. 13 Co. 23. Et vid. Cro. El. 607; Moor 972. Pl. 1287. 
Noy 152. 2 Bulſ. 184. (k) But if the Diſch 

of any Compoſition real, yet after Severance, oz the Compoſition ended, they are within this Sta- 
tute. Cro. Jace 454. (0 Set down becauſe the uſuat Time foz P2oof de modo decimandi. 2 Inf. 
649. Et vid. 2 Inf. 653. em) Where carried away by a Stranger. Cro. Jac. 324. 2 Bulſ. 129, 
(a] So that this Act extends only to pzedial Tithes. 2 Inf. 649. 1 Brownl. 31. (e) An Agree- 
ment with one Lefſee only ſufficient. Moor 915. PI. 1294. Et vid. Cro. Jac. 71. (p) An Agreement 
by Parol is a good Agreement within this Statute, though not ſufficient to paſs the Night of the 
Tithes. Bernard and Ewens, Ray. 14. But foz Agreements foz Tithes by Parol when good o: 
not, vid. 2 Rol. Abr. 63. PI. 17, 18, rg, and the Notes there. (q) Jn an Action upon this Sta- 
tute tis ſufficient to ſhew, that the Plaintiff is proprietarins, &c. Cro. Jac. 362, 437. Hard. 173. 
Et vid. 1 Part 2. Pl. 2. with the Notes there. (r) Though the Penalty is not erpzefly given to 
the Owner of the Tithes, yet fozaſmuch as he is the Party grieved, and hath the Property and 
Intereſt in the Tithes, the treble Malue ſhall be to him, aud whenever a Statute gives a Foz 
keiture againſt him, which wzongfully diſpoſſefſeth another of his Duty oz Intereſt, in that Cale 
he that hath the Wrong (hall have the Fozfeituce. Co. Lit. 159 a. 2 Inſ 650. 4 Inf. 84. Moor 238, 
Pl. 373. 710. Pl. 994. Savil 63. 13 Co. 48. — And he ſhall have an Action foz it at Common Law, 
Co. Lit. 159. 2. Cro. El. 608, 613, 621. Moor 912. Pl. 1288, 13 Co. 47. Cro. Jac. 70. Hard, 63. 
And in (uch Action tis ſufficient to ſhew that the Defendant Grano ſeminavit 20 Acras, &c. 
& quod Decimz inde attingunt ad Valorem 1501. without fhewing what kind of Gzain. 2 Inſ. 650. 
13 Co. 49. Cro. Jac. 436. —But there can be no Suit in a Court of Equity fo; the Recovery of 
the treble Malus, 3 Leon 204. Hard. 190. 


"+ 9 8. By 


arge fo2 40 Acres befoze was by reaſon of Unity, oz 


% 
4 


* — ah —_— PR 
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— 


8. By the ſaid Statute it is furcher enacted, That if any Perſon car- 
ries away his Corn, Hay, or other predial Tithes, before the Tithes 
(e) So that thereof be ſet forth, or willingly withdraws his Tithes, (t) or ſtops or 
it one is lets the Owner to view, take, and carry away his Tithes, by reaſon 
ſtopped car- whereof the Tithe is loſt, impaired, or burt, upon due Proof thereof 
rping off before the Spiritual Judge, the Party fo carrying away, withdrawing, 


— Tith's Gee. ſhall pay the (u) double Value of the Tithe ſo taken, loſt, Ge. 


Way, he over and belides (w) the Coſts of the Suit, to be recovered before the 
may have Eccleſiaſtical Judge, according to the Eccleſiaſtical Law. 

Remedy in | ; 

the Syiritual Court; but if the Right of the May comes in queſtion, it mult be tried at Common 
Law. 1 Bulſ. 67, 68. 1 Jon. 230. (u) Though by a fozmer Clauſe the treble Malue is given where 
the Suit is at Common Law, pet the double Walue is oniy given in this Caſe, becauſe in this 
Court he ſhall recover the Tithes themſelves, ſo that the Walue recovered in the Spiritual Court 
is equivalent to the trebte Malue at the Common Law. 2 Inf. 651. But vid. Godb. 255. 13 Co. 
24. Co. Lit. 159. a, (w) The Suit in the Spiritual Court moze advantagious than at Common 
Law, foz at the Common Law no Coſts ſhall be recovered. 2 Inf. 651. 


9. By the ſame Act it is enacted, That if any Perſon refuſes to pay 
his perſonal Tithes, &. the Ordinary, &. may call the ſame Perſon 
before him, and by his Diſcretion examine him by all lawful Means, 
other than the Party's Oath concerning the true Payment of the ſaid 
perſonal Tithes. 

10. And by the ſame Act it is enacted, That if the Eccleſiaſtcal Judge 
give any Sentence in a Cauſe of Tithes, &. (no Appeal or Prohibition 
pending) and the Party condemned obeys not the Sentence, he ſhall be 
excommunicated, and if he continues ſo 40 Days, upon Publication 
thereof in the Pariſh-Church where he dwells, the ſaid Eccleſiaſtical 

Judge may ſignify into Chancery the State and Condition of the Excom- 
municate, and thereupon require Proceſs de Excommunicato capiendo to be 
awarded againſt nim. 

| 11. How ſmall Tithes under the Value of 40 may be recovered by 


(x) Conti- Complaint to Two Juſtices of Peace, &c. vid. (x) 7 & 8 Will. cap. 6. 
nued foz ſe- 


ven Pears by io & 11 Will. cap. 15. and by the 3 & 4 An. made perpetual. 


th. 


i rob 


n 


(a) This ever iſle! In * 

implies a, , 

——— — d 
o Lit. 153.09. | | 

181. 4. | b TE" . 

=Divilcy ( A) Diſſeiſin of a Rent. 


Abatement, | LI | 
and Intruſion, Denier 


Co. Lit. 277. 8. 


1. II J have a Kent-Charge iſſuing out of Land, of which 
(b) So if there are (b) ſeveral Tertenants, and J diſtrain upon any 
there be two of the Land, and one of the Tertenants makes a Reſcous with- 
Joiptenants, gut the Conſent of the others, pet the others are Diſſciſo2s alſo, 


and one of 


them makes f02 the Diſtreſs is a Demand in Law, and the (c) Non-papment 
EReſcous, they a Denial, and ſo a Wiſſeiſin. (d) 39 Aſſ. 4. adjudged. 
, are both Diſ- , | 
ſeiſors, for the Diſtreſs is a Demand in Law, and the Non-payment a Denial and Diſſeiſin; but he that 
made the Reſcous only is the Diſſeiſor with Force. Co. Lit. 161. b. Moor 53. (c) Dyer 84. Pl. 82. 
(d) Fitz. Aſſiſe 335. S. C. and all adjudged Diſſeiſors, but he that made the Reſcous only awarded to 
Priſon. Br. Diſſeiſor 59. 1 


4 2. Jt 


; Diſſeiſin. Res 623 


2. Ik the Gzantte of a ient-Charge demands the Lient, and 
akter diſtrains, and a Stronger without the Aſſent of the Tenant 
makes ficlcons, pet this is a Oiſſeinn in the Tenant, fo2 the 
Non papment was a Dental, and the taking of tye Diſtreſs 
has nor waived this Diſſerſin, The Caſe afozeſard of (e) 39 Aff 4. (e) Fitz. Ar 
pꝛoves this. 29 Aff. (f) 51. dubitatur. | ” fte 338. 8. C. 


' Th; 2 14 Br. Diſſei- | 
ſor 59. S. C. (f) This is miſprinted in the Original as here, but I ſuppoſe ſhould | 
vid. Br. Diſſeifor 53. Fitz Ame 201, 'S ppoſe thould be 59. which | 


— 


. 


P2octo? of the Tenant of the Land out of which the Lent iſſues, 


and demands (g) the gent, and he refuſes to pay it, this is a 19 
Difſerfin: 18 E 5. Ame 8. adjudged, n 8 


| | | | | b h | 
Lands. Co. Lit 153. 2. But for this, Vid. 2 Rol, Abr. 428 Letters K & L. with the eres wi hed 
ditions there. 0 


3. Tt he that ought to have a fient Charge comes to the | | 
| 


4. If J have a Lient- Charge iſſuing out of Land, of which | 
there are ſeveral Tcrtcnants, a Temand upon the Land in the | 
Poſfeſſion of one of the Tenants, and Non⸗papment, is a Diſſeiſin | 
by all, fo2 all the Aent iſſues out of every Part. 39 Aff. 4. ad» | 
mitted by the Judges. 3} 

5. When there is a lawful Demand of a Rent-Seck, and the ſame is | 
not paid, whether the Tenant is preſent or abſent, this is a Denial in | 
Law, and conſequently a Diſſeiſin. Co. Lit. 153. b. | 
6. There be Three Cauſes of a Diſſeiſin of a Rent-Service, ' viz. 
Reſcous, (h) Replevin, and Incloſure. Lit. Seck. 237. | (b) Theuigh 

upon à Re- 
ple vin the Diſtreſs is re-delivered by the Sheriff by Courſe of Law, yet this is a Willen, be⸗ 


cauſe the Party is thereby diſturbed of the Means by which he ought to come to his Kent, viz. of | 
the Diſtreſs. Co. Lit. 161. a. | | 


7. There be (i) Four Cauſes of the Diſſeiſin of a Rent-Charge, viz. (i) To which | 
Reſcous, Replevin, Incloſure, and (Kk) Denial. Lit. Sect. 238. | —— —— il 


diſtrain, Counter-pleading, vouching a Recozd, and Failer thereof. Co. Lit. 161. b. (k) Note, 
That a Denial is a Ditleiſin of a Kent-Charge as well as of a Rent-Seck, though he may 
diſtrain fo2 a Rent-Tharge as well as fo2 a Kent-Service, Co Lit. 161. b. —But Denier is 
no Dilleiſin of a Rent⸗ Service without Refcous 02 Reſiſtance. Co. Lit. 161. b. | 


8. T here are Two Cauſes of a Diſſeiſin of a Rent-Seck, Denial, ind hp | | 
(1) Incloſure. Lit. Se#. 239. 5 % tis a 


Diſleifin of 
a Kent-Deck, becauſe the Gzantee cannot come upon the Land to demand it. Co. Lit. 161. b. 


9. There is another Cauſe of the Diſſeiſin of all Three, that is, if the [1 
ord is going to the Land to diſtrain, or the Grantee of the Rent- 1 
Charge or Seck, to demand the Rent, and the Tenant foreſtalls him in 
the Way with Force and Arms, or menaceth him in ſuch Manner, 
(m) that he dares not come to the Land, &. for Doubt of Death, or (m) N. Beal. 9 
bodily Hurt; this is a Diſſeiſin, for that the Lord is diſturbed of the 4. Pl. 3 18 
Means whereby he ought to come at his Rent. Lit. Seck. 240. 11 


(B) Reſcous. l 


In the Leſſee is 


—_. , Diſſeiſin. 


(B) Reſcous. 


1. IF a Man diſtrains fo2 a Rent⸗ Service, and a Stranger ref. 
cues the Diſtreſs in the Name af the Tenant, this ig a Dic- 
ſeifin of the Rent. 56 H. 3. Itinere Stafford 16. per Curiam. 


— * 


Km (C) What (a) Act ſhall be faid a (b) Diſ 


Entry with · . 

Gates 1e1 ſin. 

181. 4 ; ] F Baron and Feme purchaſe Lands in Fee, and after the 
1 And. 134. Baton is attainted of Felonp, and the King ſeizes the Land, 


(b) Tf Leſſee And after the Loꝛd of whom it is held upon his Suggeſtion hath 
for Years is it delivered ta him out of the Hands of the King as his Eſcheat, 
ouſted by this is a Diſſcifin to the Wife, (bb) who had a joint Eſtate with 
N her husband, koz it was delivered out of the Yands of the King 
Diſſciſin, yet VP @ falſe Suggeſtion, and ſo a Diſſetun to the Feme. (c) 4 Aff. 4. 


the Eſtate of AdJUDged. | 


ight not grantable, Hob. 322. Et vid. Cro. Jac. 678. (bb) There was no Moieties 
Lit. 158. (e) Fitz. Aſſiſe 166. S. C. Br, Aſſiſe 113. S. C. 1 Part 271. E. 1. S. C. 


turned into a R 


between them. 


7 2. Ik a Man deviſes Capice Lands to his poungeſt Son, and 
| dies, which is void fo2 a third Part, and after the Deviſee en- 
(d) In what ters into the whole generally, (d) which is an Entry fo? the 
Caſe the En- eldeſt Son alſo, and (e) after leaſes the whole to another fo? 
ery of ons Years, pot this is not any Diſſeiſin to the eldeſt, (f) fo? one Te- 


| cy ol nant in Common cannot be ouſted without an actual Sjecment. 


vid. 1 Rot M. 40, 41 Eliz. B. R. between (g) Hemplley and Brice, per Cu- 
Abr. 740. iam. er 1 | | 

(e) C Hl. 4 1 

615. S. P. in Caſe of Coparceners. donbted. (f) Hob. t2o. All. 8. Raym 371. (g) Cro. Eliz, 
639, 640. S. C. adjudged. Moor 546. PI. 729. S. C. adjudged ; but there ſaid, that a Leaſe for Life, 


with Livery, would have made it a Diſſeiin; And vid. 1 Rol. Abr. 741. PL 5. and the Notes there. 


(b r Sid. E; (h) So it will be if the Deviſee levies a Fine of the whole, 
"AP idem, per Curiam. 1003 1 | 1 
Tat. vo. 4 It a Man leaſes (i) ſeveral Acres koz Bears, rend2ing one 
ente Rent, and the Leſſee is euſted of one Arte by a Stranger, 
(i) A. being 28d after warde ehis nat wihſtanding pays dhe entire Gent to the 
ſeiſed 4 Fa Leſſaz, net this: ſhall nat continue the Seiſtn of the Teſſs2 of the 
Cloſe, a whole, but he is diſſeifed of the ſaid Acre. (k) M. 11 Ja. B. R. 
eee ee briz.J od 1 
„and. OC» 


cupies Part of the Ctoſe, but A, cantigges in the Poſſeſſion of the Reſidue ; and whether this ſhall 
preſerve his Poſſeſſion in the whole, being an enffre thing. 1 Brownl. dubitatur. (k) 1 Brownl. 
230. S. C. & S. P. dubitatur, | 


5. Ik a Man hath an Youſe, and locks it, and departs, and 
another comes to his Houſe, and takes the Hep of the Doof into 
his Hand, aud (aps. that he claims the Youſe to himſelf in Fee, 
without: anp Enguy into the Douſe, this is a Diſſeiſin of the 
Youſe. P. 15 Jac. B. Plot's Caſe, admitted clearly upon Evidence 
at the Bar in an Aſſiſe taken by Dekault. 


4 6. Jt 


Diſſeiſin. 625, 


6. Jf A. cuts Trees in his own Soil, and B. that has Com- ö 
mon there, ſaps the Soil is his Soil, and commands him that 
he cuts nothing, &c. upon which A. departs out of the Land, pet 
this is not any Diſſeiſin ro him, kaz he that has no Kight cannot 
be ſeiſed of a Freehold bp Parol. (I) 26 Aſſ. 19. adjudged. 


() Fitz. 
S. C. Br. 262. S. C. Br. Diſſe; 21. 4 c. 


7. Jf a Man that has Right to enter into Lands, in coming 
towards the Land is diſturbed from entring, this is a Diſſctſin, 
(m) 26 Al. 17. | fm) Fitz. 
Aſſiſe 237. S. C. Br, 262. S. C. Br. Diſſeiſor 41. S. C. 


8. (n) Ak a Stranger reteives of my Tenant, by voluntarp (a) 9 Co. 
Papment, Without Coercion of Wiſtrels, the Kent due to me, 5 2. Ketw 


(o) this is a Diſſeiſin to me at mp Election. (p) 40 All. 19. 113. 8. Cie 
. 0 N g * ar, 103 

Hob. 322. Co. Lit. 323. 2 Sid. 95. Styl. 407. (o) So if a Man feeds my Comm ith ke. 

Hob. 322. 9 Co. 51. a. 1 Brownl. 197. (p) Br. Diſſeiſor 60. S. C. on without Right 


9. (q) It a Man enters into mp Youſe bp mp Sufferance, (9) Dyer 
without claiming anp Thing from me, this is not any Diſſetün. „78. b. Co. 
it E. z. Aſſiſe 86. adjudged. r 
10. Ik the King be ſeiſed in Fee of the Manoz of B. and a Heb outs 
Stranger erecds a Shop in a vacant Plot of the Mano2, and | 
takes the P2ofits thereof without paping any Kent to the King, 
and after the King grants over the Manoz in Fee, and the Stra- 
ger (r) continues afterwards in the Shop, and occupies it as 
befoze, yet this Continuance is not any Diſſeiſin, becaule the firſt A. _ | 
Entry was not any Diſſeiſin. D. 9, 10 El. 266. 10 Co. 4. Adams tjinuance in 
and Lambert to. reſolved. | Poſſeſſion 


cannot work 
Diſſeiſin without ſome other AR done. 1 Leon. 210. 2 Leon. 147. Ow. 96. 


xx. It a Man (*) enters into certain Land, Parcel of a {%anoz ,, 1, 
which is in Ward of the King by reaſon of the Nonage of J. 5. (% 1 Min 


and takes the P2ofits as Owner thereof, and afcer J. S. ſues Li- RN. 


verp, and akter the Intruder continues the Poſſeſſion, and the holder of In- 

taking the P2ofits as befoze, pet the Continuance ſhall not be any bericance of 

. Diſſeiſin to J. S. becauſe the firſt Entry was not any Diſſeiſin. * wt 
M. x7 Ja. B R. between the To2d Sands and the College of Corpus rs 


x f the Ki 
Chriſti in Oxon, reſolved per Cutiam, and the Jurp direged ac- by dae het 
co2dinglp. | 


gains no 


| | Eſtate, but 
Poſſeſſion againſt all Strangers. 3 Leon. 221. 4 Leon. 30. — But if a Man enters upon the Queen's 


Farmer, he thereby gains an Eſtate for Years; and if he leaſes to another, his Leſſee may maintain an 
Eje&ment. 3 Leon. 206. Godb 138, 139. 


12. Jf there be Tenant at Suffcrance, and a Stranger nor 
having anp Right to che Land makes a Leaſe to him by Inden⸗ 
ture, rendzing Kent, without putting the Tenant at Sufferance 
out of Poſſeſſion, and the (s) Tenant pays the fient to the % Where 
Stranger, this is not any Diſſeiſin to him that had Night. 


4 ** by Payment 
P. 3 Ja. B. R. between Prenſon and Stone, per Curiam, upon Evt- of Rent to 


dente. | 


a Stranger 
without ſpecial Claim, he gains no Freehold. 1 Leon. 209, 210. 


13. Ik Guardian by Nurture makes a Leaſe by Jndenture to 
one, being under the Title of the Inkant, rendzing Kent to him- 
ſelf, which is paid acco2dingly, pet this is not any Diſſeſin to 
the Inkant. P. 3 Ja. B. R. per Tanfield. 


6 R 14. It 


— — * 9 14 = — => 
1 — „ > + 


. 6. * . 
| wie it is declared, That an Aſſiſe of Mortdanceſtor Jies againſt him. 2 Inſ. 134. Et vid. Co, Lit. 


Diſſeiſin. 


14. Jf Suardian in Chivalry continues the Poſſeſſion of the 

Land in Ward after the full Age of the Ward, without Title, 
(e) He was this is a (t) Wiſſetün to the Deir, becauſe he comes in by the 
<< Mas aw, and therefoze the Continuance bepond the Time which the 
by the Com- Law hath limited, and againſt che Truſt repoſed in him bp the 
mon Law, Heir, and the Law, makes it a Wiſſeiſin to the Deir, who was 


— never out of Poſſeſſion, but the Guardian was ſeiſed in his Right. 


H. 4. 42. per Culpepper. 

e Statu 

-7 if , 15. (tc) Ik Leſſee fu) fo2 Years holds over his Term, pet he ig 

bzidge, not anp Diſſeiſoz, becaule he comes in by the Aa of the Party; 

Ice but (W) he is called * a Tenant at Sufferance, Tempore II. 8. 
S. 356. (x) 9 H 7. 24. per Curiam. Dubitatur, (y) 22 E. 4. 38. b. 


57. b. 271. a. Et vid. 1 Rol. Abr. 728. B. 867. D. 3. 1. (tt) 1 Rol. Abr. 728. vide. (u) So if 
Tenant auter vie holds over. Kouſe's Cafe, Co. Lit. 57. But vid. Ow, 2, 35. 2 Leon. 45, 46. 
(w) And the Leſſor may either take him as ſuch, or have an Action of Entry ad Terminum qui pꝛæ- 

teriit againſt him as Tenant of the Freehold, 1 Jon. 316, 317. 4 Co. 24 a, b. (x) Br. Diſſeiſor 62. 
S. C. (y) Br. Eſtates 46. S. C. | 


(2) 1 Leon. 16. If Tenant at Will, rendring Rent, and his Son enters generally, 
121. 8. C. gccupies the Land, and pays the Rent during his Life, and dies, and his 
_ But Son alſo enters, and pays the Rent, no Freehold is gained by this Man- 
Point, vid ner of Entry and Occupation, nor is it any Diſſeiſin. (2) Hill. 27 Eli. 
1 Rol. Abr. 1 And. 134. adjudged. | 


861. Pl. 2. 

and the = 

RR or rm re wy — 5 

he (D) What Perſon may be a (a) Diſſeiſor. 
is preſent 


when a Diſ- 
ſeifin is made 1. (b) A Feme Covert ſhall not be a Diffeiſozeſs by the Ac of 
with Force, the Baron. 7 E. 4. 7. b. (c) 12 E. 4. 9. b. 

13 a Diſſeiſor | | | 

with Force ; but he who being abſent commands a Diſſeiſin, or agrees to it when done with Force, 
is a Diſſeiſor, but not with Force. Goulſ. 42. Q. if he commands or agrees ſpecially to the Diſ- 
898 Uid, Moor 53. (b) F. N. B. 179. G. S. P. (c) Fitz. Diſſeiſin 3. S. C. 

r, 66. S. 


2. A Feme Covert may be a Diſſeiſoreſs by her actual Entry or pro- 
per Act. Co. Lit. 357. b. 


(a) But if 3- Though her (d) Husband is preſent. Co. Lit. 357. b. 
Baron and 


Feme pzeſent to a Chur ve no Right, this is the Act of the Nus band, and the Wife 
gains nothing thereby. Er abt, this is the the Nus band, and the 


A Monk could not be a Diſſeiſor, for he had no Capacity to take the 
Freehold. Kehw. 91. per Finenx Chief Juſtice: And though intended to be 


to the Uſe of a Secular Man, who after agrees thereto, yet he gains no 
Freehold, 


Oo 


I t (E) By 


—— edt 


ME Diſſeiſin. 627 


- 
— 


* 
is. 


Ao 
(E) By (a) (b) Agreement. OR 
. upon Evi- 
1. A Sit the Baron diſſciſes another to the Uſe of the Feme, dene, it was 
A the Feme is not a Diſſciſozeſs by this Act of the LT, — > wy 
itn ok | if a Feme 
one, and her Husband afterwards aſſents, yet he is not an Ejector: for Covert eje&s 


Inſtant, and hath no Continuance ; otherways of a Diſſciſin. (b) If » {keen nodetr 266. 


ther to my Uſe without my Command, and I after agree to the Diſſeiſin, I am a Diſſciſor ; but all the 
Force is only in the Coadjutor : Bur if I agree ſpecially to the Diſſciſin with Force, chen perhaps 
I ſhall be charged therewith. Moor 53. PL 155. Goulſ. 42. (c) Fitz. Diſſcifin 3. S. C. Br. 66. S. C 


2. (d) So it ſhall be though the Mike agrees to it during Co⸗ (4) F. N. B. 
verture, fo2 her Agreement is void. 179. G. S. P. 
3. Ik one Man diſſeiſes another to the Uſe of a Feme Covert, 
if the Feme agrees during the Coverture, pet ſhe is not any Dil- 
ſeiſozeſs, ko: her Agreement is void. 
4 So if the Baron agrees fo the Diſſeiſin, this ſcttleg an 
Eſtate in the Feme; but the ſhall not be a Diſſeiſozels by the A- (e) Bier. Dic- 
greement of the Baron. (e) 12 E. 4. 9. b. fſeiſin 3. S. C. 
5. The ſame Law if both agree, pet the Feme is not a Dif. 57 66. 8. C. 
feiſozeſs. Contra, (f) 15 E. 4. 15. b. admitted. modo te if 
6. But after the Death of the Baron. if the Feme agrees to 1 Tho. 272, 
the Diſſciſin, ſhe ſhall be a Diſſciſo2efs, (g) 12 E. 4 9. b Curia. (f) Br. Dif. 
7. It a Wan diſſeiſes another to the Ude of an Inkont, pet the feilin 12.5.C. 
Inkant ſhall not be a Diſſriſo? by his Agreement rhcreto. Dubi- (8). Fitz Dit: 


catur, 2 E. 3. 32. | ſeiſin 3. S. C. 


N Br. 66. L. C. 
8. Ir is regularly true, that a Feme Covert cannot be a Diſſeiſoreſs — Agree- 


by Commandment precedent, or Agreement ſubſequent. Co Lit. 357. b. ment 4. S. C. 


A a * * ** 
ah ah — * I 


— 


(F) By what Perſons and to whom it 
may be made. 


I, A N Jnfant of the Age of 18 Years map be a Diſſciſoz with 
Fozte by actual Entry. 12 H. 4 22. b. | . 
2. An Inkant map be a Diſſciſo2 bp actual Entry. (a) 3 H. 4. 7. () Br. AC 
3. So map a Feme Covert by actual Entry, 9 H. 4. 6. fi 26. S. C. 
(b) 12 E. 4. 9. b. Curia. 7 E. 4. 7. b. ee 
4. (c) But an Jinfant ſhall not be a Diſſeiſoꝛ by Agreement to gr.nigeicor 5. 
a Biſſeiſin to his Uſe. (d) e; H. 4. 17. 12 H. 4. 22. b. TOs. 
5. the Baron and Feme enter into Land in the Night of the (b) Fitz. Dil- 
Feme, where ſhe hath no Night, the Feme is not a Diſſeiſozeſs. 1 4g 
9 H. 4 6. Vide (e) 35 Aff. 5. Contra, (f) 28 Aſſ. 37. Curia, ko; this (c) F. N. B. 
thall be taken to be the Ac of the Husband only, 179. G. S. P. 
6. Jfa Man takes a Biſtreſs fo2 Rent iſſuing out of the Land (d) Br. AM 
of a Feme Covert, and the Baron and Feme make fieſcous, a 8 
thep both are Wiſſeiſozs. (g) 21 E. 4. 53. Curia. 22 


7. Jf the Baron diſcontinues the Land of his Wife, the Feme N 


being in Poſſeſſion, and diſagreeing to the Feoffmenr, clatming vr ;. S. C. 


her firſt Eſtate, the Feme is a Diſleiſozeſs thereby, 2: E. 3. 6. b. (e) Fitz. Aſſiſe 


| | 321. S. C. 
Br. 339. S. C. Br. Coverture 41. S C. (f) Br. Aſſiſe 286. S. C. Br. Diſſeiſor 69. S C. 88, 8. C. 


(G) What 


Db Cz 2 — — * 
— * 

» ISIS IG RT — — 
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— 


(G) What Perſon may be a Diſſeiſor. 
| To the Uſe of 1 


I, Feme Covert cannot make a Diſſeiſin to the Uſe ok her 
l Dugband. 8 H. 6. 14 b. Curia, (becauſe tho' ſhe gains an 
Eſtate bp her Entrp, pet ſhe hath not Power co diſpoſe thercof to 
99 * 720 8 - may if the could make a Diſſeiün 
to another Yle.) Contra, (a) 21 H. 7. 35. 
Poel. St. 2. A Feme Covert cannot diſſeiſe a Wan to the Ale of a Stran⸗ 
8 ger fo2 the Cauſe afozefaid. Contra, (b) 21 H. 7. 35. 
Cheer ag C. 3- (e) But it ſeems a Monk map diſſeiſe a an to the Uſe of 
(b) Br. Diſ another, becauſe he 1s not capable of an Eſtate to his own Uſe, 
ſeiſor 15. S. C. (d) 21 H. 7. 35 admitted. | ; 
(e Kelw. 91. 4, A Cozpozation aggregate cannot make a Diſſciſin to the 


S. P. per Fi⸗ 
den pr Fi» Uſe of another. (e) 8 H. 6. 14. b. 


Joſties con. 5. Ik a Cozpozation aggregate diſſeiſes one to the Uſe of ano- 
(d) Br. Dif. ther Man, they are Diſſeiſozs in their natural Capacity, 
ſeiſor 15.S.C. (f) 8 H. 6. 14. b. | 
(e) Br. Cor- 6. It a Man bꝛings an Inkant with him into the Lands of 
e 24 J. S. and there claims the Land to the Uſe of himſelf and the In 
() Br. Cor. tant, pet the Inkant 1s not anp Diſſeifoz, becauſe he made ns 
poration 24- Claim. 26 Al. 29. per Skipwith. 
$.C. 7, If A diſſeiſes one to the Uſe of B. who knows not of it, and B. 
| aſſents to it, in this Caſe, till the Agreement A. is Tenant of the Land, 
and after the Agreement B is Tenant of the Land. Co. Lit. 180. b. 
8. The Demandant in a Precipe, and others, diſſeiſed the Tenant to 
the Uſe of the others, and the Writ abated not, for the Demandant 
gained no Tenancy in the Land, being but a Coadjutor. Co. Lit. 180. b. 
9. If one diſſeiſes Tenant for Life to the Uſe of him in Reverſion, 
and after he in Reverſion agrees thereto, it is ſaid that he in Reverſion 
is a Diſleiſor in Fee, for by the Diſſeiſin made by the Stranger the Re- 
verſion. was diveſted, which they ſay could not be reveſted by the 
Agreement of him in Reverſion, for that ic made him a Wrong doer, and 
(s) The therefore no (g) Relation of an Eſtate gained by Wrong can help him. 


Agreement Co. Lit. 180. b. 
hath Kela- 


tion to the Time of the DiCCeifin, and if the Difeiſoz makes a Leaſe befoze Agreement, the Party 


to whoſe Tſe agreeing after, ſhall avoid the Leaſe, 2 Leon. 223. per Jeffrys, arguendo: But O. 
Et vid. Co. Lit. 272. a. at the Top. | 


@ where (H) (a) Who ſhall be ſaid no Diſſeiſor 


one diſſeiſes 


3 at the Election of the Tenant. 


and I am in 


ORR of 1. (b) IF, a Man enters into the Land of another, claiming as 


at my Ele- Guardian where the Land is not held of him, oz where 
Aion whe- he ought not to be Guardian, though he is a Oiſſeiſoz at the 
cher I will Election of the Heir, pet the Heir map elec him to be no Diſſeiſoz. 


' admit my 28, Aff, II. adjudged, fo; ſuch Guardian after Entrp grants the 


. Ward over, and the Gzantee enters, and he adjudged a Diſſciloz, 


be Houſ: oc and therefoze the firſt Guardian was no Diſſeiſo2 by his Election, 
.. koz if he was a Diſſeiſoz, the ſecond Guardian could be no Dil- 


Bur for this, ſciſoz to him. 
vid. under 


Title Livery, What Poſſeſſion oz Eftate will hinder Livery. (b) Cro. Car. 303. S. P. per Cu- 
riam; and that the Infant may charge him either as Diſſeiſor or Accountant, Cart, 162. 


2 2. Ak 


A. SD M 


n 
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2 It Leſſee at Mill makes a Leaſe fo2 Bears, c) this i )L ; 
Diſſetün at the Election of the Lefſoz at Will that 8 i 4 6 (c) Lat. 53 


fo2 if he dilpoſes of the Land as if no Diſſeiſtn had been, then it (d) Cro. Car. 


is no Diffeiſin. P. 9 Car. B. R. between (d) Blunden and Baugh, 393-5. O. 
adjudged in a Wꝛit of Erroz per Curiam; contra, Richardſon: and 9 — 56. 
the Judgment given to the contrarp in Banco by the Court againſt gut — 
Harvey reverſed accozbinglp, Intratur, Hill. 5 Car. B. R. Rot. 1 106, ting it a Dit. 
where, akter the Leaſe koz Bears made by the Leſſee at Will and ſeiſſo, the 
Leſſo2 at TUill joined in a Fine, and declared the Uſeg of the Pee, _ at 
and adjudged good. This was foz the Mano? of Blechingly , Dig. ang 
which concerned the Earl of Nottingham. Tenant, 
End of the Caſe. there is a Nota, That Sir Kob, Þeath, Chief e From 


Juſtice af the Common-Pleas 
Juſtice Crawly, the Barons Denham and Trevoz agreed with ens, 


the Judgment of the King's Bench, 
and conceived it would be very miſchievous if it ſhould be adjudged otherways: But Sir Yumphz 
Davenpozt ſeem'd to doubt, whether the Leſſee for Years ought nor ſtricly to be taken for the DiC.- 


ſeiſor and Tenant. 1 Jon. 315, 316. S. C. adjudged accordingly. Lit. Rep. 297, 370. S. C. adjoznatur. 
Lat. 33. S. C. cited. Cart. 162. S. C. cited. 3 Mod. 197. 8. C. cited. — But for which of them 

ſhould be the Diſſeiſor, vid. Co. Lit. 57. a. 2 Inf. 413. Cro. El. 830. 2 Rol. Rep. 242, 243, 284. 
Bridg. 14. Ow. 28. 2 Leon. 46. Lit. Rep. 297, 298, 379. —Where it ſhall not be a Diflcilin, there 


being no Intention to make one. 1 Leon. 122. 2 Rol. Rep. 284. 1 And. 134. Styl. 407. Cart. 198, 
3 Mod. 196, 197. 


3. And in the Argument of this Caſe, another Caſe wag vouch- 


ed to be adjudged, between (e) Powſely and Blackman accozdingly. (e) Where 
Tr. 18 Ja. Rot. 130. B. R. the Mort- 


| | eor 1 
Fee, who by Agreement was to hold the Land till Failure, leaſed for Years, &c. 1 Age 16. 8. a 
cited. Cro. Car. 304. S. C. cited Cro. Jac. 659, 660. S. C. adjudged. 2 Rol. Rep. 242, 243, 284, 285. 
S. C. adjudged. Brid. 12, 13. S. C. 


4. (f) But Judgment was given the 20 Jac. where after a Leaſe (f) Cro. Jac. 
fo2 Bears made bp Tenant at Sufferance upon a Moꝛtgage, the 659, 660. 
Bevile of the Mo2tgagee was adjudged good, and ſo no Diſſetin * : * 
at his Eledion. | p. 242, 


5. It a Man enters into the Land of an Inkant (g) bp his 1 


Aſſent, this is a Diſſeiſin to the Inkant at his Election, fo? the S. C. 


Jnfant cannot p2ejudice himlelf by his Aſſent. I E. 3. Aff. 87. (g) If an la- 
adjudged, 


fant leaſes 
for Years, 


rendring Rent, and the Leſſee enters, the Infant may charge him in an Aſſiſe, or bring Debt for the 
Rent. Cro. Car. 303, 306, 


6. Ik A. be ſeiſed of Lands in Fee, and a Stranger enters up- 
on Him by Colour of a Leaſe fo2 Years, which is void, and 
(b) pays the fient to him, this is not aup Diſſciſin at Election, (b) If Te. 
fo2 if A. after covenants ro ſtand ſciſed to the Ute of himſelf in war for 


Tail, the Eſtate ſhall well riſe, P. 6 Ja. B. Molineux's Caſe, per Toney are 
Curiam. the Leſſor, 


| and yet con- 
tinues in Poſſeſſion, paying his Rent to the Leſſor, this is no Diſſeiſin to the Leſſor but at his Pleaſute. 


Dyer 62. Pl. 43. And vid. 1 Rol. Abr. 730. Pl. 2. and the Notes there. 


7. Tf A. ſeiſed in Fee, makes a Deed of Leaſe, by which he 
demilſes it to B habendum a Die datus fo2 Life, with a Letter of At⸗ 
toznep in the Weed to make Livery, and reſerving 6s. 8 d. Nent, 
and the Attoznep makes Livery the ſame Map of the Bate, ac- 
cozding to the Foꝛm of the Charter, and the Leſſee enters, claim- | 
ing it bp Fozce of the Indenture and Liverp, and pays che ſaid : 
Rent to the Leſſo2, accozding to the Foꝛm of the Indenture; this 5 
is not any Difſeiſtn to A. at his Elecion, though prima facie he FA, 
was a Diſſeiſoz, pet inaſmuch as * he claimed but a Teale, and Fol. 662. 
paid hig Kent accozdinglp, the 10 map elec that he ſhall = 3 
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(i) Cro. Car. be a Miſſeiſoz. Mich. 10 Car. B. R. between (i) Bull and Wiat. 
388.S.C. Intratur, Trin. 9 Car. Rot. 514, upon a ſpecial Derdia fo? a Garden 
adjudged» in Briſtol. The Court ſeemed at firſt econtra; but, after thep gave 
- a perempto2p Kule fo; Judgment foz the Plaintiff, upon the Non- 
attendance of the Defendant, by which they adjudged it to be no 
 Diſſciſin at Election, where the Caſe was, That the Heir of the 
Teſſo2 after the Leaſe made ſuffered a Common Kecoverp of the 
Land upon a Precipe b2ought againſt him, without anp Entrp 
into the Land; and by Conſequence it was adjudged, that this 
AKecoverp was good. But it ſeems that thep adjudged it upon 
the laſt Point of the Recoverp. Et P. 11 Car. B. R. between 
Sir Kenelm Digby and Jordan, per Curiam, upon Evidence at the 
Bar, reſolved, That this is an abſolute Diſſeilin, becauſe the 
Leſſee enter'd claiming his Eſtate fo2 Life, and that it had been 
otherwaps if he had claimed as Leſſee at Will. 
8. Jf A. leaſes the Demeſnes of a Mano? foz Years to B. and 
. after aſſures a Jointure of the ſame Land to his Wife koz her 
Life, and after aliens the Fee, and the Alienee enjops the Kent 
bp the Hands of the Termoz, and after A. dies, and the Wife 
enters, claiming her Jointure, and there keeps Court, &c. and 
B. aſſents thereto, and atto2ns to the Wife, and pays to her the 
Kent; this is a Wiſſeilin to the Alienee oz not at his Pleaſure, 
NN es the Continuance of the Poſſeſſion of the Termo?, 
D. 2 El. 178. 38. | 6.1 
— bale ſeiſed for Life or in Fee of certain Lands, leaſes them 
for 4 Years, — the Leſſee enters, and after A. grants the ſame Pre- 
miſſes to B. habend from Midſummer next for Life, and after that Feaſt 
the Leſſee attorns, and the Years expire, and B. enters, he is a Diſſeiſor, 
ca) Cro, Eliz. the Grant being void in Law. Mich. 39 & 40 Eliz. (k) Buckler's\Caſe, 
5o, 5385. 2 Co, 55. adjudged, and a Diverſity taken between a Grant made by 
C. Moor Agreement of Parties, which ſtands not with the Rule of Law, and a 
88 * Grant good in its Commencement, but to de perfected by a ſubſequent 
S. F does Ceremony, as in caſe of a Charter of Feoffment, if the Feoffee enters 
not appear before Livery, he is not a Diſſeiſor. 
A And. 29. S. C. but S. P. does not appear to be adjudged. 


1 


—— 


(I) Who ſhall be ſaid a Diſſeiſor or not 


(%) If , =O A (a) Man cannot qualify his own Wrong, 

enters into | e | | | 
1 his 1. 12 a Diſſciſo2 makes a Leaſe fo2 Years oz at Will, and the 
ed 4 | Diſſeiſee enters upon him, and after the Leſſee re-enters, 


Profits, bis Claiming his firſt Eſtate, pet he is a Diſſeiſo2, becauſe he cannot 


Words, to qualifp his own Tor. D. 3, 4 Ma 134. 11. 
hold it at 


Will of the Owner, cannot qualify his Wrong, but he is a Diſſeiſor. Co. Lit. 27 1. a. 


2, Ik a Man enters into mp Land, claiming a Teaſe fo2 Years, 
he is a Wiſſeiſoz. 9 H. 6. 21. 31. b 
(b) Br. Dif. 3. So if a Man enters claiming as Guardian where he is not 
* ſeifor 84. Guardian, he is a Diſſeiſo2. 9 H. 6. 3 1. b. (b) 28 Aſſ. 11. adjudged. 
Ap mar 4. So if a Man enters into Land, claiming as Tenant by 
( ey Pier ac. Statute⸗Merchant when he has no Right, &c. he is a Diſſeiſoz. 
ſiſe 136. S. C. (c) 24 E. 3. 31. adjudged. | 
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5. Jf Guardian in Chivalrp alſigns Dower to one, a 
Wife of the Father of the Ward, where ſhe was not his wire 
ſhe is a Diſſeiſozeſs to the Heir, though ſhe enters as Tenant in 
ea? pa: leaſe to: Bears t h 

6. Ik a Man leale fo2 Bears to another and his Heirs, 
after the LTeſfee dies, and his next Heir claiming the Tan, oil 
ters into the Land; though this is but a Chattel, ſo that the 
Heir hath no Right thereto, pet becaule he claims but the Term 
he is no Diſſeiſo;z. 11 E. 3. 88. adjudged. : 

7. Ik a Coppholder leaſes fo: Years by Licence of the Lozd, 
and after enters upon the Leſſee, and ouſts him, this is a Dic: 
ſeiſin to the Lo2d of the Freehold. M. 11 Ja. B. R. per Coke. 

8. Ik the King Guardian continues the Poſſeſſion after the full 
Age of the Heir, he does not gain the Fee therebp, becauſe he 
hath Aight to continue it till Liverp ſued. 7 H. 4 43. PAIN 

9. (d) It the Guardian holds himſelf in after the full Age of Fol. 663. 
the Heir without Cauſe, he is a Diſſeiſoz. 7 H. 4. 43. But a Te- LR 
nant at Sufferance, koz which, vid. the Diviſions under Title (9) » Rol. 
Eftate, 1 Rol. Abr. 861. D. * 2 

10. But if Leſſee fo2 Years holds over his Term, he is no Dil⸗ ET” 
ſeiſoz. 7 H. 4. 43. 


—— 


9 


() Who ſhall be ſaid a Diſſeiſor. 


By (a) Command. | (a) What is 


a ſufficient 


x. 1 a Man commands J. S. to enter into certain Land in his Fa. L 
Name, it he hath Night thereto, oz in the Name of his Rep. 372. 
Couſin, if he hath Right, ik J. S. enters accozdinglp, pet if the 
Commander oz his Couſin have no Right, he ſhall not be a 
Wiſſeiſoz, but J. S. only, foz his Command was conditional. 
(b) 34 AM. 12. adjudged. (b) B: Entry 
2. So ik a Man ſaps to J. S. that where his Anceſto2 died Cooge-vie 
fciced of certain Land, he commands him to enter into it in his 22. 8. ©: 
Name if his Anceſto? dicd feiled of a Fee, otherwaps not: Jt rr Ate 
J. S. enters in his Name, pet if the Anceſtoz of the Commander 3 
did not die ſeiſed of a Fee, J. S. onlp is the Diſſeiſoz, and not he 
that commanded him, foz his Command wag conditional, | 
(c) 34 Aſſ. 12. 7 (c) Fitz. AC- 
3. Ak a Man commands J. S. to diſſeiſe J D. and he does it ſiſe 315. S. C. 
accozdingly, the Commander is a Diſſeiſoz as well ag J. S. 
(d) 22 Aſſ. 99. ä (d) Thisis 
4. Jf a Man commands his Bailiff to make a Diſſciſin, wisse 
and he does it accozdinglp, the Commander is a Oiſſeiſoz. mould be 
(e) 27 Aſſ. 30. adjudged. | 34 Al 12. 
5. Jf a Wan (g) counſels another to make a Diſſeiſin, and he or 27 All 30. 
does it accozdingly, the Counſelloz is a Diſſeiſoz. (g) 27 Aſſ. 30. but Q c 
adjudged. 42 775 8. 
6. Jf a Man makes a Leaſe foz Years of the Land of another (f) The Co- 
out of the Land, and the Leſſee enters, the Leſſee only ig the djutots, 
Diſſeiſoz, and not the Teſſoz, P. 10 Ja. B. Contra, 23 H. 8. S. 27. Counſellors, 
7. It Leſſee at TUill makes a Leaſe fo2 Years, and the Leſſee "roy f Yi 
fo2 Years enters, the Leſſee at Will.is the Diſſeiſo2, and not the 1;77;@.. 
Leſſee fo2 Years, fo2 that otherwaps the Leaſe foz Years would Co. Lit. 
be void. P. 9 Car. B. R. between Blunden and Baugh, in a Mit 186. b 
of Erro2 upon a Judgment in Banco, reſolved per Curiam, prætet (8) Fitz a 
Richardſon,\and the Judgment given in Banco, bp Richardſon, then mos 5 
being Chief Juſtice there, and by the Court, prztec,Harvy, rever- G. 8. P. 
ſed actozdinglp. Intratur, Hill. 7 Car. B. R. Rot. 1106. This 3 
6 | | 02 
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. — — — — — — 
b) Br. Diſ- fo the Manoz of Blechingly, which belonged to the Earl of Not- 
eiſin 67. tingham. 

- 4 "Ow. 4 126 Tenant at Will oz Sufferance makes a Teaſe fo2 Pearg, 

; the Leſſee at Will and Tenant at Sufferauce are the Diſſeiſo2s, 

* * 4 and not the Leſſee fo2 Years. (h) 12 E. * 12. b. by all the Juſtices. 

Fozce, A. is 9. If A. diſſeiſes one to the Uſe of B. who knoweth not of it, and B. 

only guilty aſſents to it, in this Caſe till Agreement A. is Tenant of the Land, and 

of the Fozce. after Agreement B. is Tenant of the Land, but both of them are (i) Diſ- 

Moor 33. ſeiſors. Co. Lit. 180. b. 8 


— — ͤ—— — — — —— — — — ———ů— 
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2 r D Diſſeiſin by (a) Officers. 


the Shexi 

r I. FF a Man recovers ſeveral Youſes in an Aſie, and after the 
excuſed, vid. Tenant reverſes it in a Writ of Ertoz, and a Wzit of Ere- 
a Rol, Abr. cution iſſues to the Sheriff to put him in Poſſeſſion of the Houſes 
552. Let" which he loſt by the Judgment, though the Tertenants are 
_— 0. Strangers to the Recoverp, and (b) therefoze ought not to be 
(b) So if one ouſted without a Scire Facias againſt them, pet if he does Erecu- 
takes out an tion, putting them out of Poſſeffion bp Fozce of this Wit, he 
1 ſhall not be anp Diſſeiſoz, becauſe he hath the direg Authozitp of 
upon : Julg- the Couft to DO it, P. 15 Ja. B. R. per Curiam, reſolved between 
the Year, Floyd and Bethel. : 


without ſu- 
ing out ny Scire facias, this Execution is not void, but only voidable, and will juſtify the Officer 
that executes it. 3 Levin. 404. adjudged, 


RAS 2. The ſame Law is in all Caſes where the Execution is of a 
ol. 664. 


udgment in which the Demand was ok a Thing certain, ik the 
heriff make Execution of this Thing, he is no Wiſſeiloz. 
P. 15 Ja. B. R. between Floyd and Bethel, teſolved per Curiam. 

3. But where the Exetutton is in the Generalty, without men⸗ 
tioning anp Thing in particular, there the Sheriff ought to make 
Exerutton of the right Thing at his own Peril, otherwiſe he 
will be a Wiſſeiſoz, fo2 he is bound to take Notice thereof, and 
he hath nd Warrant from the Court to make Execution but of the 
right Thing. P. 15 Ja. B. R. between Floyd and Bethel, reſolved 
per Curiam. 6 R. 2. Aſſ. 71. 


. * r it... Dh. Ma A hs — 4 * ** — 


— — 


(M) In what Caſes a Diſſeiſin of Part 
ſnall be a Diſſeiſin of the Whole. 
(a) If the x, Tf a Man be diſſeiſed of (a) Part of a Cozodp, this is not 


Corody be any Diſſeiſin of the whole. Pa 22 H. 6. 10. | 
to rake four 2. If a Man be diſſeiſed of Part of the Pꝛofts of an Office, 


— this J not ann Diſſeiſin of the whole Ockce. (c) 22 H. 6. 10. 


of Drink z. It a Man holds of me 205. Kent, and difſeiſes me of 105. 
every Week, therrot, this is a Diſſeifin of the whole. 22 Hl. 6. 10. b. 
and he is dif 4 It A am keiſed of a Mano which extends into ſeveral 
Losves this Counties, and one diſſeiſes me of an Acre in one County, this if 
7 no Diſſe. not anp Diſſeiſtn of the Keſidue of the Manoz, (d) 22 H. 6. 10. b. 
ſin of the Y x 1 ' | | | 

i if dilleifed of two Losves only, this is a Diſſeiſin of all four. 8 Co. 50. 4 
—＋ Diſks for to. 8. C 8 Co. 1 75 8. C. WAY (e) Br, Difſtiſor 10. S. C. (d) Br. Difleifor 


10. S. C. Bt. Entry Congerble 35. . 
N Diſtreſs. 
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D iſtreſs. 


* 


(A) Damage Feſant. 
What Things may be taken Damage-Feſant. 


Gzephound map be taken Damage⸗Feſant running 
after Coneys in a (larren, 2 E. 2. Fitz. Diſtreſs 20. 

So a Man map take a Ferret that another hath 
brought into his Warren, and taken Coneps with. 
2 E. 2. Fitz. Avowry 182. . 


3. (a) It a Man brings Nets and Gins though mp Warren, (a) Co, E. 


J tannot take them out of his Hands. 7 E. 3. Avowry 199. 552.8 P. 
4. Jf a Man rides upon nip Coen, (b) J canngt take his #9100. 
Hozſe Damage⸗Felant. 7 E. 3. Avowry 199. (b) But per 


1 Sid. 440. 
it was ſaid by the Chief Juſtice, That the Horſe upon which one is riding may be diſtrained Damage- 
Feſant ; and it ſeems he ſhall be led to the Pound with the Rider upon him: But Q 


F. (e) Shocks of Cozu map be taken Damage-Feſant. (c) Lat. 8. 
(d) 21 H. 7. 39. b. by all che Juſtices. 3 
| | re u- 


riam. (ad) Fitz. Avowry 263. S. C. Br. Diſtreſs 30. S. C. 


6. If Men are rowing ou my Water, and endeavouring with their 
Nets to catch Fiſh in my ſeveral Piſchary, I may take their Oars and 
Nets, and detain them as Damage-Feſant, to ſtop their further Fiſhing. 
Mich. 7. Car. between Reynell and Champernoon, Cro, Car. 228. per Curiam ; 
but adjudged he could not cut their Nets. 


"3 4 . "OI 


—_— 


(B) The Goods of whom may be taken #9 


Damage Feſant. 
1. 1 F the Lozd agiſts the Cattle of a Stranger in the Common 
1 of the Tenants, where he himſelf hath Night to feed the 


Common, though he hath the Freehold, pet a Tenant map take 
theſe Cattle Damage-Feſant, 30 E. 3. 27. 


6 1 (O) Who, 


634 


PR ** — 


4 Diſtr els. 

(O) Who, in reſpect of his Eſtate; may 
take Cattle Damage-Feſant. *' 

(a) For this, I. (a) A commoner map juſtifp the taking of the Cattle of a 

mo 5 Stranger upon the Land Damage-Feſant. 36 Ed. 3. 27. 


_— 2. Ik there be a Shack-Common in a Town, where every one 
Notes there, knows his Parr, but it lies in Common, pet no Commoner map 


avow the taking of Cattle Damage-Feſant in any Part of the | 


Common, but in that which is his own Parr. Mich 8 Jac. B. 

| Brodderidge's Caſe, per Curiam. | | 
(b) Br. A. 3. It a Man hath Common fo? 10 Cattle, and he puts in moze, 
vowry 29. the Surplufage above the ten map be taken Damage-Feſant. 
8. C. (b) 46 E. 3. 12. b. | 


* 


ä 


— —— T—— — 


(D) Diſtreſs Damage Feſant. 


8 Where | In what Caſes it (a) may be. 


==, | F a Man takes mp Cattle, and puts them into the Land of 
Cattle out another Man, the Tenant of the Land map take theſe Cat- 
with a little tle Damage-Fefant, though J., who was the Owner, was not 
"7 Brag pzivp to the Cattle's being Damage⸗Feſant, and he map keep 
obliged to them againſt me till Satisfaction of the Damages. Trin. 15 Jac, 


take them B R. between (b) Robinſon and Waller per totam Curiam. 
Damage- Fe- 


ſant. 4 Co. 38. b. But for this, vid. 2 Rol. Abr. 566. Pl. 15. (b) 1 Rol. Rep. 449. S. C. & S. P. 
per Two Juſtices. 


(e Co. 22.3, 2. (c) If a Man coming to diſtrain Damage-Feſant, ſees the Beaſts in 
8. F. his Soil, and the Owner on purpoſe chaſes them out before they are 
taken, he cannot diſtrain them. Co. Lit. 161. a. 


— 


— 2 hk 4 * — 
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G Diſtreſs 


' (64) That is, In what Caſes a Diſtreſs may be of (a) common Right by 2 


by the Com- common Perſon. 
- 4," "a 
„ LI. . 
142. 2, For what Thing. 
(b) Lit. Se. 


. Hes Kent (c) Services a Diſtreſs map be taken ot 
(c) If a Man common Kight. 45 E. 3. IF b. 1 H. 4. I. 3 H. 6. 21. 
makes a Gift 2» Jf mp Tenant holds Land to do Suit to my Yundzed, J 


in Teil, 5 map diſtrain koz this Suit if it be Arrear. (d) 8 H. 4. 15. 
aſe for Life | 

or Years, rendring Rent, this is a Rent-Service, and the Leſſee may diſtrain for it. Lit. ScQ, 214 
— Though reſcrved payable at another Place out of the Land. Br. Diſtreſs . —But if a Termor 


rants all his Term, rendring Rent, he cannot diſtrain for it. Br. Diſtreſs 4, (d) Br. Diſtreſs 15 
C. Fitz. Diſtreſs 11. S. C. | 


3. Fo: 


* 1 


Diſtreſs. 635 
J. Foz Aid to marry his Daughter, oz make his Son a Knight 25 
a 1 _ 3 of con RN. 39 = 3. 71 (e) tho a) That i 
as objected he ought to have a Wzit to the Sheriff to levy it. 
4. (f) The Lozd map diſtrain fo2 Kelief; bar it he dies,” 58 


iced eith 
Executozs cannot, but ſhall have an Action of Debt fo: 15 by Diſtreſs 


K 


D. 3, 4, Ma. 140. 37 Co. 4. Ognel 49. b. | - by fhch 
F. Foz an Yeriot-Service due after the Death of every Tenant, , . od 
the Lozd (g) map diſtrain. (h) 27 Aff. 24. admitted, eee 


1 . * 8 jm Fa 83. . 162. b. 
(8) It is in the Election of the Lord either to ſeiſe or diſtrain; but the Seiſi 
Beaſt of the Tenant, though the Diſtreſs may be of the Beaſts of any Man which Nn Cho. 


El. 32, 590. Cro. Car. 260. 1 Jones 300. (h) Br. Heriot 6. S. C. Fitz. Avowry 177. S. C. * 


6. A Diſtreſs can be taken only for ſuch Services as are certain, or 
may be reduced to a Certainty. Co. Lit. 96. a. 

7. If a Man holds of his Lord to ſhear all the Sheep depaſturing with- 
in his Manor, this is certain enough, though the Lord hath ſometimes + 
more, and at other Times a leſſer Number there; and this Uncertainty 
being referred to the Manor which is certain, the Lord may diſtrain for 
it. Co. Lit. 96. a. 

8. (i) If the Tenant holds of the Meſne by the Service of 5 s. and the () 4 Rep. 
Meſne of the Lord Paramount by the Service of x s. and the Lord Para- 22. b. 
mount purchaſes the Tenancy in Fee, the Meſne ſhall have 4 s. yearly 
of the Lord as a Rent-Seck. Lit. Sect. 231, 232. PE he may diſtrain for 
ic, for the Fealty being extinct, the (x) Law reſerves the Diftreſs to the ) Becauſe 
Rent. Co. Lit. 153. a. the Nature 

9. But if a Rent Service be made Seck by Grant of the Lord, the ot the Rent 
Grantee ſhall not diſtrain for it, for the Diſtreſs remains with the Fealty, 5, cnged 

. y the Act of 
Co. Lit. 150. b. 15 1. b. 


10. If a Man makes a Leaſe for Life, reſerving a Rent, and binds . 


himſelf in a Statute, and (I) the Rent is extended and delivered to the (1) J fup- 
Conuſee, he may diſtrain for the Rent, becauſe he comes to it by Courſe pole this 
of Law. Co. Lit. 1 ; 5. 4. _ be — 

11. If a Man leaſes at Will, rendring a Rent, though the Leſſee ſhall the Reber; 
not do Fealty, yet the Leſſor may diſtrain for the Rent of common ſion and 
Right. Co. Lit. 142. a. a 


Rent. 
12. (m) If upon a Partition between Coparceners, a Rent is granted Moor 36. 


out of Part of the Lands deſcended for Equality of Partition, the poo 

Grantee of common Right may diſtrain for this. Co. Lit. 169 b. vid. Br. Di- 
13. So if a Rent be afligned out of the Lands to a Woman for her ſtreſs 12. 

Dower. Co. Lit. 169 b. (m) 3 Rep. 
14. If one holds of anether by Fealty and 10 s. Rent, who takes Wife, 2 b. S. P. 

and dies, his Wife ſhall have the third Part of the Rent, as a Rent- 

Seck, and yet in Favorem Dotis ſhe ſhall diſtrain for it. Relw. 104. a. Et 

vid. Kelw. 126, a. 


- 


— — ww 


Diſtreſs. 


(F) For an Amercement. 


(a) For this, x. (a) F Amertements in a Court-Teet (b) fo2 Offences 
vid. 1 Rol. done out of Court, a Diſtreſs is incident of common 
Rep. 201. fight. Co. 8. Grieſly 41. Doctor and Student 74. M. 12 Ja. B. per 

Cro.Jac. 382. Cuxiam. 1 


Ib) A Foz- 


tiogi, if for an Offence done in Court. 8 Co. 41, 2. 


2. So fo2 Amercements in a Court-Leet fo2 Offences done in 
Court, a Diſtreſs lies of Common Night. 10H. 6.7. 7 E. 2. & 
8 E. 2. Avowry 211, 212. upon Default of Appearance. 

3. So fo2 Fines in a Court, a Diſtrels is incident of common 

Night. 39 E. 3. 35. admitted; | 17 
te) 1 Brownl, 4. (c) But the Lo2zd cannot diſtrain fo2 an Amercement in a 
36. S. P. Et Court-Baron. without a Pzeſcription. Doctor and Student 47. 

_- 3 Co. 11. * * 45. Contra Kelloway. 20 H. 7. 66. | 

Ney 206. . Ik the Lozd of a Fair hath uſed to have certain Toll fo? 
every Sale of Cattle, and upon a Sale the Toll is not paid, the 
Lozd map ſeize any of the Cattle ſo (old, and retain them till Sa- 

fisfaction. Mich. 13 Jac. B. between Agard and Lile. ; 
6. And in ſuch Fair, if a Man buys one Bealt of one Man, 
sand another of another Man, and fo manp of ſeveral Men, and 
refuſes to pap Toll fo2 anp of them, the Lozd may ſeize any of 

e the Cattle ſo bought bp him koz all hig Toll. Mich. 13 Jac. B. per 


8 
Fol. 666, 


Hobere; 1 
7. If there is a Leet belonging to the Manor of A. and by Cuſtom 
Time out of Mind the Inhabitants of B. have uſed to ſend a Conſtable 
to the ſaid Leet, and they make Default, upon which they are fin'd by 
the Steward; and whether a Diſtreſs could be taken for this Fine with- 
(d) 2 _ out a ſpecial Cuſtom to diſtrain, Mich. 22 Car. 2. between (d) Pierſon 
2030 — and Ridly, Raym. 204. adjornatur; no ſpecial Cuſtom to diſtrain being 


but laid, the alledged; but Twy/den ſaid, when a Duty is raiſed by Cuſtom, a Diſtreſs 


Court by: for that Duty muſt be maintained by the like Cuſtom. 

clined, tha 2 

where a Cuſtom only enabled to ſet a Fine, it cannot be diſtrained foz without a Cuſtom alſo, 

: Keb. 701, 739, 745. S. C. adjornatur; by which Kepozt it appears there was a Cuſtom laid to 
ne, | | | | LR | 


\ A 
x 


— 


(G) For what Thing againſt common 
Right a Diſtreſs may be taken. 


1. J F there be a Cuſtom in the Town of Tewksbury, that the 
I1 Bailiffs and pꝛincipal Burgeſſes of the Town have uſed 
3 Time, &c, to rate and tax every Inhabitant within the Town 
(a) Where (a) ko: the Reparation of anp B2idge within the Town, if a Tar 
by Cuſtom a be made accozding to the Cuſtom, a Diſtreſs may be taken fo? 
3 may this Kate of the Goods of any Inhabitant ſo taxed, though 
Fj Ae upon the making of the Tax it is not ozdained that a Diſtreſs 
paira Church. Wall be taken fo2 it, inaſmuch as here no Perſon can have an 
1 And. 71. Action of Debt koz this Tar, inaſmuch as the Cozpozation is 
not to have it, and then if a Diſtreſs ſhould not be fo2 this, there 
ſhould be no Hiemedp fo2 it. Paſch. 11 Car. B. R. between Sme- 
5 theſden and Aſhton, reſolved per totam Curiam after a Yerdic fo? 
the Avowant, in which the Diſtreſs was made by Warrant 
under the Seal of the Bailiffs, Burgeſſes, and rennen 

I, ck ic 


4 


which was the Name of the Cozpozation, and pet reſolved good 
1 the Bapliffs could not have made a Warrant by other 
Dea | 
2. Ik a Kent-Charge be granted, and that if it be Ar 
that the G2antee ſhall have a penal Sum, if the Penalty] be for? 
3 the Gzantee may diſtrain fo2 it. 11 H. 4. 85. Quære of 
this. 
3. If a Rent-Charge is granted for Years, with a Nomine Pane, and 
Clauſe of Diſtreſs if not paid at the Day, and the Rent is behind, and 
the Years incur, he cannot diſtrain for the Nomine Pænæ, for that depends 
upon the Rent. | between Tatler and Frier, Winch, 7. 
adjudged. 
4. If by Cuſtom Time out of Mind there hath been paid at a Leet, 
certain Money call d (b) Certum Letæ, the Lord, without a ſpecial Cu- b 
{tom enabling him, cannot diſtrain for it, becauſe being againſt com- of F02 1915, 
mon Right, and for the private Benefit of the Lord, as he muſt pre- 17. b. 
ſcribe in the Principal, ſo he muſt preſcribe in the Diſtreſs. Mich. 
12 Fac. (c) Godfrey's Caſe, 11 Co. 44 b. (c) 1 Rol. 
5. If there be a Cuſtom within a Manor, that every free Tenant of Rep. 33, 35, 
the Manor, upon every Alienation of their Tenancy, ſhall pay fo much 75:76. 22. 
by way of Relief as their yearly Rent amounts to, this is not properly 33 
a Relief, but a Fine for the Alienation due by Cuſtom, and therefore Ny 
cannot be diſtrained for unleſs by Cuſtom. Otherwiſe if due by Te- 
nure. Trin. 2 Car. between (d) Hungerford and Havyland, 1 Fon. 132. (d) Lat. 37. 


agreed per totam Curiam: And it being alledged, That the Tenant held-95. 139. 8 C. 


by 5 . Rent, & per Relevium quando acciderit ſecundum Conſuetudinem Ma- 3 Bulſ. 323. 

nerii, it was held by Three Judges againſt Dod that it ſhould be intended N 5 3 

a Relief due by Tenure; for ank it was firſt averred, that ſuch Re- I C. 13 
lief was due by Cuſtom of the Manor, yet it is aſter expreſly alledged, 

that the Tenant held by Relief quando acciderit. 


— — — hd ”— —— 


(H) What Thing may be diſtrained. 
I. A Diſtreſs foz Kent oz, &c. ought to be of a Thing of which 
there is a valuable Pꝛopertp in fome Perſon; and fo? 
Hogs, Deer, Coneps, and fuch like, which are Ferz Naturæ, thep 
cannot be diſtrained. Co. Lit. 47. 
2. Furnaces oz Cauldzons fixed to the Freehold, oz the Dooꝛs oz (a) 2 Inf. 82. 
Windows af an Youſe, oz fuch like, cannot be diſtrained. Co. S. P. 


Lit. 47. b. | | (b) 1 Jon. 
3. A Man cannot cut the Co2n growing, and take it as a Dt- 197. S. P. 
ſtreſs. 18 E. 3. 4 per Curia m. 


4. Such Things of which no Neplevin lies, becauſe they can- 4 * I 
not again be known from other Things, cannot be diſtrained fo? .; Mes, G 
Services, as Monep out of a Bag, 22 Ed. 4. 50. b. Demarter. 

5. (a) Oz Sheafs out of a Cart. Contra, 22 Ed. 4. 50. b. (e) Fitz 

6. (b) Oz Shocks of Coz2n. 11 H. 7. 14. | 


, Avowry 263, 
(c) 21 H. 7. 39. b. Curia. S. C., Br. Di- 


7. (d) Another Kcaſon is given that Shocks cannot be di- ſtreſs 30. S. C. 


ſirained, fo2 that by the Carriage there would be Damage by +. 
ſhedding. 22 Ed. 4. 5o. b. 2 H. 4. 15. Co. Lit. 47. ——- 
8. Gꝛain oꝛ Barlep cannot be diſtrained. 18 Ed. 3.4. 20 H. 7. 8. b. (4) , Mod. 


9. Noz after it is ground. 18 Ed. 3. 44 ihe 61. ſame 
10. But ſuch Things of which a Replevin lies, and which can — But 
be known again, map be diſtrained. 22 Ed. 4. 50. b. N 
— 2 Inf. 82. 


Þ 6U 11, As 


Diſtreſs. | 677 


1 
| 
| 
: 


Diſtreſs. 
11. (e) As a Cart of Gzain. 22 Ed. 4. 50. bz. 


12. (f) Curia, Co. Lit. 4. a Cart of Cozn. (g) 2 H. 4. IF, 
13. O2 a Hozſe laden wich a Load of Sheafs. 22 Ed. 4. go. b. 


” — 


(e) 2 Inſ. 
82. 3. S. P. 
1 Pm 14. (h) O2 Monep in a ſeal'd (i) Bag. 22 Ed. 4. 50. b. 


uriam. 
3 5 61. S. P. per Curiam. (f) This is printed 3s in the 28 but ſeems to belong to the 


preceding Section. (g) Br. Diſtreſs 11. S. C. Fitz. Diſtreſs 9. S. C. (h) 1 Rol. Rep. 59. S. P. ar- 
guend'. (i) But Money out cf a Bag cannot. 1 Rol. Rep. 59. 

(k) In the 15. A Wan cannot diſtrain (k) Cozn in the Ear oz Hap fo; Ser- 
Originalit vices. 3 E 2. Avowry 189. | 

is per blees | | | 

talles ne per feins: Q. if properly tranſlated. 


16, A Man map diſtrain other Goods beſides Cattle, 18 Ed. 3. 4. 
(!) But ina 17. A Man cannot diſtrain Yap in a (1) Barn foz Services, 
Cart it may. Hecauſe this cannot be known again to have Deliverance in a Lie- 
. 22. pleyin. Mich. 4 Car. B. R. between (m) Cooper and Pollard, ad- 
0 1 Jon. judged upon a Demurrer ; which intratur, Trin. 4 Car. Rot. 457. 
197. S. C. 18. Ak a Man leaſes Tithes, rendzing ent, when the Tithes 
adjudged, are ſevered from the nine Parts, he cannot diſirain the Titheg 
fo2 the nent. 11 H. 4 40. quære: But Brook Diſtreſs 81. it is {aid 
he ſhall not, becauſe it is the Thing leaſed. 
8 r9. No Man can be diſtrained bp the Utenſils of his Trade, 
o. Lit. 47. 5 4 D 
| Py ta the Ax of a Carpenter cannot be diſtrained fo2 Kent, 
O. Lit. 47. 
21. Noz the Books of a Scholar. Co. Lit. 47. * 
22. Ik an Hozſe be laden with a Burden of Sheafs, the Hozſe 
only oz the Sheafs only map be diſtrained fo2 Services, (R. ad- 
mitting the Sheafs onlp map be diſtrained.) 22 Ed. 4. 50. b. 
( Cie. El 23. (n) The Materials foz making of Cloth in a Weaver's 
660. S. P. Shop cannot be diſtrained. Co Lit. 47. 5 
ind like Point 24. Equitatura hoc eſt Equus palfridus, 02 an Hozſe that a Man 
per Curiam Keeps foz Journies (o) cannot be diſtrained. Regiſtrum Origi- 
arguendo. nale (p) 1co. b. but it does not appear foz what the Wiſtrels 
(00 * was. | 
2 333. | . . 
400 Wide there the Recital brought in a Writ by a Prior, viz. Muare cum non liceat alicui pzefat” 
Magnatem ſeu aliam Perſonam Ecclefiaſficam alicubi tranſeuntem, Occaſione alicujus Con- 
tractus ſeu Debiti, per Equitaturam ſuam p2opziam diſtringere dum alia Averia ſeu Catalla 
* habeat, per que rat ionabilis Diſtr ictio ſuper ipſum fieri valeat. Et vid. 2 Rol. Abr. 160. 
I 9. | 2 


(a) Cro. El. 25. (q) An Yozſe upon which another rides (r) cannot be di⸗ 
552. 8. 4; ſtrained. Co. Lit. 47. 5 

arguend', 
tr) For Rent, 1 Vent. 36. 1 Sid. 440. But the Chief Juſtice ſaid, an Horſe upon which a Man was 
riding might be diſtrained Damage-Feſant. And by that Book it ſeems he ſhall be led to the Pound 
with the Rider upon him: But Q 


J 3 Bulſ. 26. () An Yozſe in a Smith's Shop cannot be diſtrained fo? 

270. 42 the Rent iſſuing out of the Shop, becauſe this is foz the Main⸗ 

arguend . tainante of Trade, oz of the Commonwealth. Co. Lit. 47. fo2 he 
ig there by Authozitp of Law. 

( 3 Bulſ. 27. (t) So an Hozſe cannot be diſtrained in an Inn. Co. Lic. 47. 


270 S. F. 28. So Sacks of Cozn oz Meal cannot be diſtrained (u) in a 
arguend. Mill. Co. Lit. 47. | | 
co) So if an 


Horſe carries Corn to a Mill, and is tied at the Mill. Door during the Grinding of the Corn, he ſhall 
not be diſtrained. Cro. El. 552. per Curiam, arguendo, | 


29, So Sacks of Co2n oz Meal cannot be diſtrained in a Mar⸗ 
ket, Co. Lit. 47. | 
30, So 


_— 


zo. So Cloth o2 Garmcnts cannot be diſtrained 1 ers 
Shop. Co. Lit. 47. (W) 10 H. 21. {tre n a Taploz's 


31. Averia (x) Carucz (y) cannot be diſtrained. Co Lit. 47. 8 


f 3 
(x) By the Common Law, the Plough, or any thing belonging to it, wi 3 
any other Diſtreſs might be 3 Inſ. 133. 0 ging eo it, was not diltrainable ſo long as 


| (y) While other Good 
Bzanon chile Inimalia otiofa) may be diftrained. Co. Lit. 47. a, b other Beaſts (which 


ä Ys OR 
— — 


_ 
: 


22. Things diſtrained Damage-Feſant cannot be diſtrained fo! 
Kent, becauſe they (2) are in Cuſtody of Law, Co. Lit. 47. 


(z) — Debt 
3 ; Ex- 
cutor, he pleads, riens in ſes mains, but certain Goods diſtrained and im ; 1 : 
judged no Aſſets to charge him. pounded. Cro. El. 23. ad 


33. A covenable Diſtreſs is not of Armour or Veſſel, or Apparel, 
or Jewels, ſo long as there are other ſufficient or covenable, nor of 
Sheep, Saddle-Horſe, Beaſts of the Plough, Poultry, or Fiſh. 2 Inſe 
132. 

34. By the Statute De Diſtrictione Scaccarii, made 51H. z. no Man 
ſhall be (a) diſtrained by the Beaſts chat gain' his Land, nor by his 


Sheep, (b, but (c) until another Diſtreſs or Chattels ſufficient be found (a) This 


7 f F 
except for Damage. Feaſant. ome pod 


ſtreſſes between Lozd and Tenant, but to all other Diffreſfes, as well at the 8 
as at the Suit of a Hubject. 2 Inf. 133. Dal. 84. (b) In an Action u Ly 


not neceſſary to ſhew that there was a (ſufficient Diſtreſs, pretet, &c. but it muſt come on tl 
Part, ſcil', to plead there was not a ſufficient Diltreſs, preter, &c. Dyer . je other 


; | 312. Pl. 86. 3 Sid. 348. 
(e) It muſt be intended there was Cattle ſufficient at the Time of the Diſtreſs t 1 
material what was befoze oz after. 2 Inſ. 133. » And nis not 


35. By the Statute of 2 V & M. Sefſ. 1. cap. 5. any Perſon having 
Rent due upon any Leaſe or Contract, may ſeize any Sheaves or Cocks 
of Corn, or Corn looſe, or in the Straw, or Hay in any Barn or 
Granery, or upon any Hovel, Stack or Rick, upon the Lands charged 
with ſuch Rent, and lock up or detain the ſame when found, as a Di- 
ſtreſs till replevied, and in Default, &. ſell, &c. 


— 


(D The Goods of whom may be di- Y 
| ſtrained. 


I. FF the Cattle of a Stranger eſcape into the Lands holden, 

and the Dwner (a) knows it, and (b) ſuffers rhem to con- (a) Cro. Eliz. 
tinue there after, toz a Dap oz moze, the Lozd may dijirain them 5 $0. - 
fo2 his Services. 27 Ed. 3. 80. (b) Other- 


| | ways if the 
Owner freſly follows to take them. 2 Inf. 296. Palm. 43. Hob. 265. 2 Brownl. 170. 


2. Jf the Cattle of a Stranger eſcape into the Lands held, 
though the Owner does not know them to be there, pet (c) if 


they are levant and conchant there, the Lozd may diſtrain them ect er 


fo? his Services. Contra, 27 Ed. 3. 80... whether they 


are levant 
and couchant or not. Co. Lit. 47. b. 2 Sand. 190. Et vid. 2 Brownl, 170, Palm. 43. Hob. 265. 


—_ 


3- The Cattle of a Stranger that eſcapes into the Land 
(d) map be diſtrained koz (e) Services. 00 1 ſuppoſe 
this muſt be 
intended before they are levant and couchant. 2 Leon. 8. per Manwood. (e) Which are due upon 
an ancient Tenure between Lord and Tenant, and for the Antiquity favoured. 2 Leon. 7, 8. Et vid. 
Dyer 317, 318. 2 Brownl. 170. But by Palm. 43. there is no Diverſity where between. Leſſor and 
| Leſſee, and where between Lord and Tenant. —Diverſiry where a Diſtreſs is taken for Services, and 
where for an Amercement for not doing Services. Noy 20. Sat | 
4 


pon this Statute, it is. 


TY TY . PF 4 
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(f) 1 Mod. 4. (f) But the Cattle of a Stranger that comes into the Land 
63. §. PF. Hp Eſcape cannot be diſtrained fo2 a Kent-Charge, 18 Ed. 2. 
per Relynge; Avowry 219. 


muſt come on the other Side, to ſhew they were not levant and couchant. 


5. The Cattle of a Stranger map be diſtrained fo2 Kents and 
Services, tho' thep eſcape into the Land of the Tenant, if thep 
do a Treſpaſs to the Tenant, 22 Ed. 4. 49. b. Contra, 27 E. z. 80. 

6. The Cattle of a Stranger cannot be diſtrained bp the Lozd 
if thep eſcape into the Land of the Tenant, if thep do no Treſpaſs 

to the Tenant. 22 Ed. 4. 49. b. 

7. As if the Tenant ought to incloſe againſt the Highwap by 
Pꝛeſcription, and in dziving mp Cattle bp the Wap, by Default 
of the <Jncloſure they eſcape into the Land of the Tenant, the 
Loꝛd cannot diſtrain them. 22 Ed. 4. 49. b. 15 H. 7. 17. b. 

(g) 2 Leon. ). 8. (g) So if he ought to encloſe by Pzeſcription againſt mp 


S. P. per Tand, and mp Cattle eſcape, &c. 22 Ed. 4. 49. b. 
Manwood, N - 
S. P. con, Et vid. poſt, under this Title. 


9. In theſe Caſes, after the Eſcape if my Cattle continue in 
the Land levant and couchant foz four, ſix, o2 moze Daps, oz fo; 
half an Year, pet if J have no Notice thereof, the Lozd cannot 
diſtrain them. 22 Ed. 4. 49. b. 4 

(b) 2 Rol. ro. (h) But otherwiſe it is if J have Notice, and ſuffer them 
Rep. 124. do continue there after, 22 Ed. 4. 49. b. yo. 


S. P. for * 
I ſuppoſe this Book muſt be intended after Notice. Cro. EI. 550. 


11. Mp Goods cannot be diſtrained in a Market oz Fair fo: 
(i) Fitz. Di- the Pzejudice to the Publick. (i) 7 H. 7. 2. 
ſtreſs 8. S. C. 12, So mp Gown in a Taploz's Shop cannot be diſtrained by 
Br. 42.5. C. the Lo2d of the Shop fo2 Services, noz my Yozſe in an Inn. 
k) Br. Di- (K) 10 H. 7. 21. b. () 7 H. 7.2. No mp Yozſe in the Shop of 
reſs 99. a Smith who is to ſhoe him, fo2 the Law gives me a Liberty to 
ry ug put my Goods there, 22 Ed. 4. (m) 39. b. 
F. rel 


paſs 28 l. 8. C. Fitz. Diſtreſs 8. S. C. Br. 42. S. C. (m) This is miſprinted in the Original as here, 


MSIE 13. And in thele Caſes, the Lozd cannot diſtrain theſe Goods, 
(o) In the though thep continue there (n) as long as J pleaſe, fo? thep map 


Original ii retain them till Satisfaction, 22 Ed. 4. (o) 39. b. 
is tantoſt 


come moy pleaſe, and in the Year-Book tantfois, (o) This is miſprinted in the Original as here, 
and ſhould be 49. 


14. Jf J put mp Hozſe to a Smith to be ſhod, although he be 
there th:ee oz four Daps befoze he is ſhod, pet the Lozd cannot 
| diſtrain him. 22 Ed. 4. yo. b. 
lo the . , But if J come with my Yoyſe to be ſhod, (p) and there put 
(p) vigal it the Saddle under the right Side of the Hozlſe, the Lozd map di- 
is, Et la train the Saddle, 22 Ed. 4. 50. Quære this. ; 


mitt le Sa⸗ ; | : ; 
dil deſouth le dzoit dozſe del chivals. In the -Year-Book it is, Wittera le Saddil de ſouth le dzoit 
de chival. N 1 


16. Jf a Wan rides to any Place, aud there he is took ſick, 
upon which he remains there two oz thee Daps, pet his Yozſe 
cannot be dillrained koz Kent, 15 E. 2. Avowry 216. 


* 
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17. Ik a Man puts his Hozſe into a Common (g) Herba (0 80 is the 
Jours, & in beverie ſon chivall, & lui remove, pct his Dozle cam Origius), — | 

not be diſtrained £02 Kent there. 15 E. 2. Avowry 216. adjudged, how to tran- 
18. It the Viſtrels is to be taken koz any Cauſe touching the 


— 


Doil, the Cattle of a Stranger map be diſirained, bell 4. 
the Tand, fo2 Kent, &c. (r) 41 Ed. 3. 26. b "OG un LON 


19. It an Hertot- Service due after the Death of a Te know not. 
eſtoigned, the (s) Lozd map diſtrain the 8 8 (r) Br. Di. 
manuring upon the Land, (t) 27 Aff. 24. adjudged. 17 3. 8. C. 

20 The lame Law if a Diſtreſs be to be taken koz a Cauſe Oe. 8 
touching the Perſon; (u) as to2 an Amercement in Frankplcdge Noy ik 
the Cattle of a Stranger map be diſtrained, being upon the Land. E. N. B. 100 
(w) 41 Ed. 3.26. b Vide contra, 47 Ed. 3. 23. : . 

21. (x) The Cattle of a Stranger cannot be ſold fo} the Debt of ( A. 


the King. 41 Ed. 3. 26. b. a 9 
22. But they may be diſtraincd ik thep are depaſtured in the ots 5. $ C. 


Place where, &c. (y) 11 H. 4. 2. lu) But vid, 

23. Cattle which are in certain Land by way of Agiſtment No . 

** diſtrained foz ent. 18 Ed. 2. Avowry 219. admitted bp 

the Iſſue. | 
24. It a Town be aſſeſſed to 40 s. fo2 the Erpences of the (®) Fitz. Di- 

[Knights of the Shire in Parliament, this map be levied upon dress 3. S. C. 

the Goods of one Man of the Town onlp. (2) 11 H. 4. 2. 2 : | 
25. Ik there are ſeveral Jointenants, and one grants a Kent- id. % is 


as 
— 


vid. a 
Charge out of the Land, the Gzantce map diſirain the Cattle of Abs p oy 
the Gzantoz. (a) 11 H. 6. 23. b. 28, 33. PI. 2, 3, and 


26. But he cannot diſtrain the Cattle ok the (b) other Jointe: the Notes 
nants. (c) 11 H. 6. 23. b. 28, 12 een 2 185 there. # | 
27. Fur he map diſtrain the Cattle of a Stranger that comes * ws | 
upon the Land. (d) 11 H. 6. Brook Diſtreſs 69. quære. | S.C. . 
28. Ik there be two Jointenants, and one leaſes his Part to (2) Fitz. Di. 
the other fo2 Years, rendzing Kent, and they occupy it acco2ving- dels 52. 


ly, now the Leſſo2 map diſtrain his Cattle, fo2 now he thall occu- 1 1 


| S. C. Br. Di- 
ouſt him. (e) 11 H. 6. 34. M. 18 Ja. B. R. between (f) Sir Henry ſtreſß — 12 
S. C 


Teale was made to a Stranger, who leaſed it to the other (a) Br. Di. 
Jointenant. | , h ſtceſs 69. S. C. 


29. Af there be ſeveral Jointenants, and one grants a Lient- A 
Charge, and after leaſes his Part to the other Jointenants at (b) Lic. Rep. 


59- 
ſtrained foz the Kent, becauſe the Teaſe at Will is void, ina(- c P Di 
much as a Jointenant ought to occupp per my & per tout bn the a | l 
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was in befoze the Charge, and therekoze the Tenant of the Frec- 1 


il 
| 
1 
| 
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33. But in the ſaſd Caſe it is clear, if the Owner of the Nent 

hath it by Gzant oz otherwiſe, and not by Pzefcription, pet 

* Fol. 650, the Cattle of the Coppholders * cannot be diſtrained fo? it. 
MN. 12 Ja. B. between Cannon and Turner adjudged. 

ch) Goulſ. 34. (h) Jf a Kent be granted out of Two Parts of certain 

62. S. P. per Land, and after a Leaſe is made of the two Parts to A. and the 

Curiam. other third Part alſo comes to A. by another Leaſe of him that 

(i) But if he hath the third Part, (i) the Cattle of the Leſſee map be taken foz 

afigns this this Rent. Hobert's Reports 110. between Newman and, Moor, 


— 1 where but one third Part came to the Leſſee of the two Parts. 


» Cattle of the Aſſignee cannot, for this third Part was not charged. Goulſ. 62. —So if he only leaſes 
it at Will, for ſo long as the Will continues he hath a Right to the Profits of the third Part, which 
was never charged. Goull. 62. adjudged. a 


35. If for an Amercement for Default of Suit the Lord preſcribes to 

| diſtrain the Goods of his Eree Tenant, he cannor take a Diſtreſs of the 

(k) But the Beaſts of his (k) Under-Tenant, who is not within the Preſcription. 
Pzeſcription Mich. 40 Eliz. between (1) Pill and Towers, Cro. El. 791, 792. ad- 


may be ſo , 
laid as to judged 


extend to the Beaſts of the Tenant oz Under-Tenant, March 161, 162. Et vid. 1 Sid, 17, 18. 
(1) Noy 20. S. C. but S. P. does not appear. 


36. If a Clothier having put his Wool to ſpin, comes with an Horſe 
to carry it back, but becauſe there is no Beam or Weights at the Spin- 
ner's Houſe to weigh it, the Clothier and Spinner, with the Leave of 

a Neighbour who had a Beam and Weights in his Houſe, bring the 
Horſe thither, and enter the Houſe to weigh the Yarn; the Lord of 
the Houſe whilſt they are there cannot diftrain the Horſe for Services. 
(m) 3 Levin. Hill. 39 Eliz, between (m) Read and Burly, Cro. Eliz. 549, 596. ad- 
261. 8. CG. judged. | | 
*. 37. If A. and B. have two Cloſes lying contiguous, and A. by Pre- 
ſcription is bound to repair the Fences between both the ſaid Cloſes, 
and A. leaſes his Cloſe to C. for Years, rendring Rent, and the Fences 
between the two Cloſes being out of Repair, the Cattle of B. eſcape in- 
to the Cloſe of A. he may diſtrain them for Rent-Arrear, and it is not 
material whether they are levant or couchant or not. Hil. 20 & 21 Car. 2. 
between Pool and Longuewille, 2 Saund. 289, 290. adjudged, and that Judg- 
ment affirmed upon a Writ of Error; though objected, that they eſcaped 
there through the Default of 4. who ought to have taken Care that the 
Hedges were repaired. And by Saunders, Nota, this was a hard Caſe to 
maintain, there being a vaſt Ditterence between the Lord's taking a Di- 
ſtreſs within his Seigniory, and the Leſſor's diſtraining for Rent reſerved 
upon his own Leaſe, for the Lord hath nothing to do with the Land or 
Fences, and ſo it concerns not him whether they are in Repair or not. 
Otherways of the Leſſor, for he ought to repair them, or provide 
that his Tenant repair them, elſe he will have Advantage of his own 
Wrong. 

38. if a Man that is driving his Cattle to London to ſell, asks Leave of 
the Leſſor to put his Cattle into the Ground for a Night, and he gives 
him Leave ſo to do with the Conſent of the Leſſee, and the Cattle are 
put in accordingly, the Leſſor is not concluded by this Licence, but 

| that he may diſtrain them for Rent. Trin. 1 Will & Mar. between 
(o) 3 Levin. (n) Fowkes and Foice, 2 Vent. po. adjudged upon Demurrer ; and it not 
260, 261. appearing by the Pleading, that the Ground belonged to a common Inn, 
$.C. adjudg- it came not in queſtion, Whether in that Caſe they might have been 
. diſtrained? 

(o) 3 Levin. 39. Cattle driving to a Market, and by the Way put into a Paſture, 


thi — 0 may be diſtrained. (o) 2 Vent. 50. per * 
eemed to be | 
admitted. 4 x 
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40. If 4. is ſeiſed of one Part of a Cloſe, and B. is ſeiſed of the 
other two Parts thereof in common with A. and A. lets his third Part, 
rendring Rent, and B. or a Stranger by his Licence puts in Cattle, thoſe 
Cattle cannot be diſtrained for the Rent. Hill. 2 & 3 Will. & Mar, be- 
tween Kempe and Cory, 2 Vent. 228, 283. adjudged. 


—_—_— 


* 


(K) In what Place a Diſtreſs may be 
taken de Jure. 


By the King. 


I. T Ring map diſtrain fo2 Nent⸗Services in (a) all the () This 

| Lands of the Tenant, as well thoſe that are held of must be in- 
others, as of the King. (b) 44 E. 3. 45+ Curia. (e) 9 Hl. 6, 9. (20 
44 Aſſ. 22. by all the Juſtices. gg TH 
in his own actual Poſſeſſion, and manured with his own Beaſts, and not in the Poſſeſſion. of his Lis 


far Life, Years, or at Will, for their Beaſts are not ſubje& to ſuch Diſtreſs. 2 Inſ. 132. 4 Inf. 1 19. 
(b) Br. Diſtreſs 6. S. C. Fitz Grant 47. S. C. (c) Fitz. Grant 6. S. C. 


2. So the King map diſtrain fo2 a Fee-Farm in all the Lands 
of the Farmoz. (d) 44 E. 3. 45. 8 H. 6. 1. b. (d) Br. Di- 
3. Ik a Town be aſffeſſed to a certain Sum, a Diſtreſs map be fress 5. S. C. 
1 in any Part ſubject to the Diſtreſs fo2 the whole Duty, ms ns 
11 It. 4. 35. DO. : : Ws : 
4. It a Co2pozation be amerced in B. R. (e) this may be levied 60 Byt if a 
upon the Vill oꝛ Land of the Vill, o2 upon the Goods which they „ene dev. 


have in their natural Capacity, 8 H. 6. 1. a, b. IE of 


ainſt a Cor- 
poration, he ſhall have Execution only of ſuch Goods as belong to the Corporation. bien. | 3 
tion 128. | 


5. Ik a Man holds of the King by Kent, &c. and Arrearages 
incur, and the Tenant leaſes it to another, the King may diſtrain 
in the Lands of the Under-Tenant fo2 theſe Arrearages in any 


Place out of the Land held, M. 1) Ja. R between (H) Catford 48 C. bag 


17. S. C. but 
and Oſmond, per Hobert. S. P. does not 


6. By the Stat. of Marlbridge, made (g) 52 H. 3. c 2. none ſhall diſtrain *PP**r- 
any to come to his Court (h) which is not of his Fee, or upon whom . 
he has no Juriſdiction, by reaſon of an Hundred or Bailiwick, nor take 


f - 
Diſtreſſes out of the Fee or Place where he hath (hh) Juriſdiction. by aw. 


HP Alaſt. 104. 
(h) This is intended of Suit⸗Service in reſpect of a Seigniozy, and not of Suit-Keal in reſpeck 


of Geftance. 2 Inf. 104. (bh) But no Diſtreſs is pꝛohibited by this Za in any Place where he 
hath Power by Cuſtom oz otherways to diſtrain. 2 And. 71, 72. | 


7. By the ſame Statute, cap. 15. it is enacted, That from (i) thence- (i) Pet this 
ig only in 


forth (k) it ſhall be lawful for no Man, (1) for any Manner of Cauſe, 
Iffirmance 


of the common Law; but the King by his Pzerogative diſtraining foz his Kents in any other the 

Lands of his Tenants, ſeveral other Lozds befoze this Act took upon them ſo to do. 2 Inſ. 131. 
(k) This muſt not be taken ſimpliciter, ſo as to take Advantage thereof in Bar of an Avowpy ; 
but ſecundum quid, viz. that the Tenant may have an Action againſt the Lozd upon this Statute, 
in which he hall be fined. 2 Ioſ. 132. and if it might be pleaded in Bar of the Avow2y, the King 
ould loſe his Fine. (1) This mul be intended only of Diſtreſles by reaſon of a Seigniozp, and 
not of Diftrefſes foꝛ Rent-Charges, &c. .02 by reaſon of a Leet. 2 Inf. 131. 1 And. 72. — No of 


ſuch Things foꝛ which no Diſtrels can be taken but in the Righway, as fo2 Toll-thozough due by 
Cuſtom. Cro, EI 710. 


eo 
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m) But an to take (m) Diſtreſſes out of his Fee, or in the King's Highway, or 


eriot- the common Street, byt only to the King and his Officers, 
uſtom = cial Authority ſo,to do. 


may be - | 
ſeized inthe Yighway, foz that is not a Diſkreſs, but a Seiſure ; but a Diſtreſs can 
there foz an he riot⸗Service. 2 Inf. 132. Goull. 97. 5 | $ cannot be taken 


in 
having ſpe- 


(n) Foz the 8. By the Statute (n) Artic Cleri, cap 9. made 9 Edw. 2. Diftreſl 
Exyoktion ſhall not be taken in the Highway, nor in the ancient Fees of he 
zereof, vid. Church 

2 Inf. 627. Men. 

2 N. B. 173. 


9 . 
— —ͤ — | ; 3 
. 0 a HE 


(L) For an Amercement. 


I. | "4 an Amercement in the Sheriff's Turn fo2 ſtopping 
a Map, the Sheriff map take a Diſtreſs thzough the 


(a) Br. Di- whole County. (a) 2 H. 4. 24. b. 8 R. 2. Avowry 194; 
ſtreſs 13. S. C. 


Fitz. 10. S. C- Br. Leet 28. S. C. 41. S. C. Br. Amercement 13. S. C. 


2. So where an Amertement is within an Dundzed, the Lozd 
(b) Where a of the Hundzed may diſtrain thzough the whole Hundzed, (b) ag 


2 — 5 well out of the Land as upon the Land, fo2 the Amercement does 


the Leet of not extend to the Land, no2 iſſue out of it. (c) 2 H. 4. 24. b. 
the Hundred, (d) 11 H. 4- 89. b. fo} the Jurisdiaion of the Pundzed is entire 
a Diſtreſs for th2ough the whole Hundzed. 13 H. 4. 9. b. 8 R. 2. Avowry 194. 


| may be ta- | 
ken at any Place within the Hundred, though not in the ſame Decinary. 11 Co. 45. a. (c) Br. Di- 


ſtreſs 13. 8. C. Fitz. 10. S. C. Br. Leet 28. S. C. 41. S. C. Br. Amercement 13. S. C. (d) Fitz, A- 
— 54 8. C Br. Diſtreſs 18. S. C. 3 (d) Fi 


3. The Lo2d map take a Diſtreſs fo2 an Amertement in a Leet 
in his own Land which is within the Dundzed, if he can find the 
Cattle of him that is amerced, koz the Amercement charges only 
(:) Fitz. Di- the Perſon and not the Land. (e) 47 E. z. 13. 
ſtreſs 15. 8. C. 4. So a Diſtreſs map be taken fo2 this in the High-ſtreet, 
(F) Firz. Di (f) 47 E. 3. 13. | 
EIS 15. 8. V+ 
— for this, vid. the Notes upon the Statute of Marlbzidge, cap. 15. Supa, Letter K. 


5. If a Man be amerced in a Leer, a Diſtreſs cannot be taken 

B.., Di. £92 it of the Goods of the Party amerced in the Lands which is 

(8) | 1 8 c. in the Hands of the King, though it be within the Limits of the 

Fitz. Diſtreſs Yund?ed, foz during this Time it is out of the Jurisdiction of 
16. S. C. the Leet. (g) 47 E. 3. 13. | 


2 
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(M) (a) By a common Perſon. 


In the Houſe. 


1. (b) Diſtrels fo! Kent may be taken in a Houſe, if the 
Dooꝛs be open, elſe not. 46 E. 3. 26. b. 

2. (c) Among the Petitions of Parliament of the 18 E. 1 Fol. 7. 

it is laid, that he ſhall diſtrain fo: Rent per Oſtia & Feneſtras 


prout a Diſtreſs fo2 Kent map be taken in an Youſe, 29 All. 49. 
Moris eſt. 


grants the Land over, I may diſtrsin, for I am got out of Poſſeſſion of the Rent b 


the Office; 
he that pretends Title to the Land is out of Poſſeſſion thereof by the Office.” 1 


Br. Diſtreſs 27. 
(c) The Words in this Placit' ſeem to be miſprinted. Mide Þoft, Pl. 1 


(b) 5 Co. 92. a. S. P. 


3. A Man cannot Viſtrain koz a Rent-Service-but in the Land 
out of which it iſſnes- 8 H. 4. 18. b. 9 H. 6. 9. 


4. As he cannot diſtrain in other Land, though it be within 
his Fee. 8H. 4. 14. b. c 


5. A Diſtreſs out of his Fee fo2 Services is not lawful. 


17 E. 3. 43. 
6. q Wiſtrels in a Wap within his Fee was lawful at the Com- 
mon Law. 17 Ed. 3 43. 

7. A Wan map diſtrain fo2 the ient of an Houſe per Oſtia & Fe- 
neſtras, among the Petitions of Parliament of 18 E. 1. Fol. 5. it 
is laid, that he may diſtrain per Oſtia & Feneſtras, prout Moris eſt; 
it ſeems as ik this was intended that he might go to the Youle, 
and take a Diſtreſs, oz take it out of the Pindows, 

8. Ik a Man lcales an Advowſou fo2 Life, rend:ing ent, he 
cannot diſtrain fo2 this in the Glebe, 11 II. 6. 6. 

9. It a Man leaſes a Mano? to which an Advowſon is appen- 
dant, rendzing fient, he cannot diſtrain fo2 the Rent in the Glebe, 
beaule th? Leſſo2 hath nothing to bo therewith, 11 UI. 5. f. 

10. It a ſient⸗Service iſſues out of Land which is in ſeveral 
Counties, 3 koz the whole map be taken in one County, 
10 B. 1. $2.0. 

11. "It a Hent-Charge iſſues out of Tand [ping in ſeveral 
Counties, 1 fo2 the whole map be taken in one County. 
18 E. 3. 32. b. 

12. So if a Kent-Charge iſſues out of the Land which is in the 
Hands of ſeveral Men, a BDilireſs may be tatlien fo2 the whole 
Kent upon the Poſſeſſion of one, fo? all the Vicut iſſues out of 
everp Part, 39 All. 4. adjudged. | i 

13. If a Man grants a Rent: Charge for Life out of his Lands, 
and after enfeoffs ſeveral Perſons to the Uſe of himſelf and his 
Heirs ſo long as he pays 100 J. yearly, till 7009 J. is paid to the 
King, and after Breach, to the Uſe of the King, his Heirs and 
Succeſſors, until the ſaid Sum of 7000 J or ſo much thereof, as 
ſhould then be unpaid, ſhould be ſatisfied, and after he makes Default, 
which is found by Office, and che King entitled, and the King grants 
the Lands to A. and B. and their Heirs, to hold until the ſaid Sum of 
7000 ]. ſhould be paid, &c. though while the Land was in the Poſſeſſion 
of the King it was privileged and diſcharged from che Diſtreſs, yer 
when it was transferred from his Poſſeſſion, the Diſtreſs was revived, 
and might be taken as well for the Arrears incurred before the Kings 
Seiſure as after. Mich. 32 & 33 El Savil 125. the Court inclined AC- 
cordingly, but no Rule was given in the Caſe, for the Parties agreed to 
pay the Rent, but not the Arrears, by the Mediation of the Court. 
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but if he 
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Diſtreſs. 


. A a * - - - V c- 


1. mmm 


(N) In what Places it may be taker 
for a collateral Cauſe. 


( Other- I. Hen the Lozd is (a) in view of the Cattle, if the (b) Te 
Mack hou W nant, to avoid the Diſtrels, chaſes them ines C Place 
coming to not within his Dilireſs, (c) yet the Lozd map take them frefhlp, 


diſtrain bur foz he ſhall not have Advantage of his own Wong. 44 Ed. 3. 20. b. 
ad nor the > 

View. Co. Lit. 161. a. (b) Or other Perſon. Co. Lit. 161.4. 2 Tof. 131. (e) And in Judgment 
of Law, they are taken within his Fee, within the Statute of 21 H. 8. Co. Lit. 268. a. 


| 2. But if the Tenant after the Lozd has the View, chaſes the 
(a) So if af. Cattle (d) fo2 other lawful Caule out of his Fee, and not on pur- 


2 the View poſe to avoid the Diſtreſs, the Loꝛd cannot take them. 44 E. 3. 21. 
[4 attic o ; 

themſelves go out of the Fee. Co. Lit. 161. 3. 2 Inf. 131. But by the Statute 8 In. If Leſſee for 
Life, for Years, at Will, or otherways, fraudulently or clandeſtinely convey or carry off from the 
demiſed Premiſes his Goods or Chattels, with intent to prevent the Landlord or Leſſot from diſtrain- 
ing for Rent ſo reſerved, the Leſſor, &c. or any Perſon by bim impower'd, within 5 Days after may 
ſeize ſuch Goods, &. wherever found, as a Diſtreſs, &c. Uide the AR. 


3. If the Lord coming to diſtrain, hath the View of the Beaſts with- 
in his Fee, and before he can diſtrain them the Tenant chaſes them in- 
to the Highway, the Lord, notwithſtanding the Statute of Marlbridge, 
cap. 15. may diſttain them there. 2 In. 132. 


— — — 


(O) At what Time it may be taken. 


| 1. I the Cattle of a Stranger eſcape into the Lands holden 
(a) Inte, they map be diſtrained, (a) though thep are not levant and 
Letter (1) couchant. Co. Lit. 47 
F077 2. It the Cattle of a Stranger eſcape into the Lands holden, 
AKs. thep cannot be diſtrained. 48 E. 3. 34. 2 H. 4. 16. b. Con- 
Pl. z. vide, tra, 7 H. 1. b. Curia. | _—_ 
r! e. 3. But the Cattle of the Tenant himſelf map be diſtrained, if 
* thep eſcape there. 48 E. 3. 34. 5 
4. So if there be Arrearages, and after the Tenant alien, and 
alter the Cattle of the Alienee eſcape there, pet thep map be di- 
ſtrained. 48 E. 3. 34 quzre. i 
5. It a Stranger keeps oz cauſes his Cattle to be kept in the 
Place where, &c. thep map be diſtrained, fo2 this is not anp 
Eſcape, 2 H. 4. 16. b. g 
6. So if a Stranger hath Notice that his Cattle are uſually 
02 are accuſtomed to be in the Place where, &c. they map be di⸗ 
ſtrained, fo2 this is not an Eſcape, 2 H. 4 16. b. 
(b) 2 Leon. 7. (b) The G2antee of a Kient:Charge cannot diſtrain the Cattle 
7, 8. S. P. of a Stranger which come there bp Eſcape, and are freſhly pur- 
per Pan- ſuch by the Owner, Demurrer, Trin. 17 Ja. B. betwecn (c) Rey- 
wood and goſds and Cakely. | 


Oper. 
(c) Geignoſds and Mkely ſeems to be S. C. but S. P. does not appear. Hob. 265, 1 Browal. 170. But 
vid. Ante, Letter (I) Pl. 4. a | 


8. Ik a Wan leafes fo2 Years, rendzing Kent, aud Hent is 
behind, and after the Term expires, the Leſſo2 cannot n 
ard 


1 


_ 
* * - * 3 * 
* * 
* 
FW 1 — a * 


th. 


—_ en 64 


wards di rain (d) fo2 t 


that he held over.) (e) 14 H. 4. 31. 


mige -Feſunt. Kelw. 96. a. (e) Kelw. 96. 2 S P. per totam s | . : | 

an des qusre chereupon. 6 Co. 64. b. S. C os ger by the — Foe Hee 
be taken far Rent due on any Leaſe for Life, Years, 
rovided it be taken within 6 Kalen 


ntinuance of the Landlord's Title, and Tenant's Poſſeſſion from whom due. 


or determined, 
and during the 


he fatd Lient; (ir ſeems to be intended (d) But may 
diſtrain his 
Circle Da- . 


f of 8 An. a Diſtreſs tha 
or at Will, ended or determined as if nor ended 


dat Months after the Determination of ſuch Leaſe * 


9. Fo? Kent due the laſt Da 
diſtrain, becanſe the Term is 


y of the Term, the Leſſoz cannot 
ended bekoze the dent N fo? 


the Leſſee hath the whole Dap to pap it. Co. Lit. 47. 
10, At a Wan leaſes Land fo; Years, rend2ing Kent, and after 
the Leſſee holds over the Term, the Leſſoz cannot diſtrain upon 


2 Land fo2 
ea 


the Rent incurred during the Term, becauſe the 


ſe was ended befoze, and the Leſſee not in in Pꝛivitp of the 
Leaſe, 14H. 4. 31. per Hill and Hankford. Mich. iy Jac. B. R. be- 
tween (f) Harriſon and Metcalf, per Curiam, this being moved in (f) cio Jac, 
Arreſt of Judgment, and the Poſtea ſtap'd accozdingly. Contra, 441. S. C. 
23 H. 7. 96. per Curiam, Kelleway. where the 

11. Ak a Man be ſeiſed in Fee oz foz Life of a Kent-Charge, * of 
and after Arrearages incur, he grants over the Kent to ano- Rent. Charge 
ther, he himſelf cannot afterwards diſtrain fo2 the Arrearages was granted 
incurred befoze the Gzant, becauſe now the Arrcarages are divi- was determi- 
ded from the Frechold of the Kent, and (o the Diſtreſs gone. ned. 
(g) Co. 4. Ognell 5o. b. per Curiam. (g) Vaugh. 

12. The ſame Law is of a Kient-Service. Co. 4. Ognell 50. b. 49, 1. S. C. 
per Curiam. — Cited, 

13. Ik Leſſec foz Twentp Years makes a Leaſe fo2 Ten 
Years, reſerving Kent, and Arrearages incur, and after Leſ- 
ſee fo2 20 Pears dies, bp Which the Keverſion and Arrear- : 
ages deſcend to his Executozs; the Erecutozs, and Execu- (gp) Bot in 
tozs of Exetutozs, map diſtrain foz the Arrearages incur- x,.co:5 
red in the Life of the Teſtato2, becauſe theſe Arrearageg may diſtrain 
were never ſevered from the Kieverſion, but the Executozs by the 
have the Aeverſion, and Kent as annexed thereto, and in the le 26-224 
ſame Plight as the Teſtator himſelf had it, inaſmuch ag thep ane bo 
repzeſent the Perſon of the Teſtatoz, and it is not like a Ne Hhich Ad, 
verſion, which deſcends to the Heir, (gg) and the Arrearages go vide ante 
to the Executozs. Trin. 3 Car. between (h) Wade and Marſhe, 492. 
adjudged in a Keplevin. . | (h) Lat. 211. 

14. In Attachment by Cattle in an Action of Treſpaſs ought S. C. zdjudg- 
not to be made in the Night. Hill. 37 Eliz. per Curiam. ed. 

15. (i) A Wiſtreſs foz a Kent-Service oz Kent-Charge cannot (i) 7 Rep. 7. a. 
be in the Night. Co. Lit. 142. | 5 P. 9 Rep. 
186. (k) A Wan map diſtrain Cattle Damage-Feſant in the Et vid.“ 
Night, fo2 otherways perhaps the Cattle will be gone befoze he „ Leon. 218. 
can take them. Co. Lit. 142. 3 Wen 

17. If for 10 l. Rent due at one Day, a Man diſtrains Goods of the C b. 1 
Value of 40 . only, (1) and at the Time of the taking the Diſtreſs there 36. 4 5, "as 
are Goods of a ſufficient Value upon the Premiſſes, he cannot for the (1) Dther- 
ſame Rent (m) diſtrain again, for it was his Folly that ar the firſt he mays he may 
diſtrained no more. (n) Mich. 3 Ed. 6. Moor 7. Pl. 26. adjudged. diſtrain a- 
18. But if there be Rent in Arrear at ſeveral Days, a Diſtreſs may be gain. Cro 
taken for what was due at one of the Days, and after a Diſtrefs may be 5 25 oh 
taken for what was due at the other Days. Moor 7. Pl. 26. per Brown. | - = 4 5 
now vid. 17 Car. 2. c. 7. by which it is enacted, That where the Ulalue of the Cattle diſtrained ſhall 
not be found to be to the full Malue of the Arrears diſtrained foz, the Party to whom the Arrears 
were due, his Erecutozs 02 Adminiſtratoꝛs, may from Time to Time diſtrain again fo2 the Neſidue 
of the laid Arrears. Cn) Cro. El. 13. S. C. adjudged, 


(P) Pound. 


——_— 


. 


— —„—ꝝ 
— 


Nu (P) Pound, (a) how he ſhall demean 
Lu himſelf (b) towards the Diſtreſs. 


takes a Di- 


Ps 1 — „ ng — 


ſtreſs for an ad | 
Amercement 1. M Pound-Overt is a Pinkold made fo2 ſuch Purpoſes , 
in a Leet, he oz the Cloſe of him that diſtrains, oz the Cloſe of a 


may im. Stranger with his Conſent where the Diſtrels is taken. Co. 


pound or 0 
ſell it at his Lit. 47. | 


Pleaſure. | 
8 Co. 41. b. 1 Rol. Rep. 76. Noy 179. —Where a Statute ſays, that a Penalty ſhall be levied by Di. 


fireſs, a Power to ſell is thereby given without further Words. F 25. per Curiam. — Where 
by the Statute of 2 Will & Mar”, SefT. 1. cap. 5. a Diſtreſs taken for Rent due upon any Leaſe or 
Contra@, if not replevied in 5 Days, may be appraiſed and fold. Mid. the Acc.. (b) He cannot 
work it becauſe he hath no Property therein, nor Poſſeſſion in jure, but only a bare Power by Ad of 
Law to take it, &c. Ow. 124. Dyer 280, Pl. 14. —So if a Man hath a Return irrepleviſable, yet he 
cannot work it, for the Judgment is to remit it to the Pound, ib'm remanſur', Ow. 124. —Buc 
Cattle taken in Withernam may be uſed. Ow. 46. —Where it cannot be removed, but muſt be ſe. 
cured upon the Land, per 2 W. & M. Seſſ. 1, c. 5. 


2. A Pound ⸗Covert oz Cloſe is when the Diſtrels is impound⸗ 

ed in an Houſe. Co. Lit. 47. | 
0 3. He that diſtrains any thing that hath Like ought to impound 
: _ —_— Pound within 3 Miles in the ſame Countp. Co. 
It. 47. | | | | 

4. But if a Man diſtrains dead Goods, ag Utcnfils of an 
Houſe, oz ſuch like, which map take Damage by Wet oz Weather, 
and the like, he ought to impound them in an Youſe, oz other 
Pound-Covert with 3 Miles in the ſame County, fo2 if he im⸗ 
8 _ in a Pound-Overt, he ought to anſwer fo2 them. 

o. Lit. 47. b. | 
(e) 2 Inf. 5. (c) Jf a Man diſtrains Cattle, and puts them in a Pound- 
106. S. P. Overt, the Owner ought to keep them at his Peril. Co. Lit. 47. b. 
fo2 it is lawful foz him to come there fo2 this Purpoſe, _ 

6. But if he puts the Cattle in a'Pound-Covert oz Cloſe, there 
he ought to keep them at his Peril, and pet he ſhall not have any 
Satisfaction fo2 it. Co. Lit. 47. b. 4 

7. Jf a Wan takes a Diſtreſs, and puts it into a Pound⸗ 
Overt, and the Hozſe which he diſtrains leaps thzee times over 
the Pound, which is as high as it uſed to be, and therefo2e he 

(J In the takes the Yo2ſe, and ties him With a (d) Nope to a Poſt in the 

Original it is ſame Pound, and after he ſtrangles himſelf, yet this will not ex⸗ 

chiveſter. cuce him, but he map be puniſhed in an Action of Treſpaſs, 
27 Aſt. 64. adjudged. 

8. Ak a Man takes a Cow fo2 a Diſtreſs, he caunot milk her, 
fo2 though the Cow be the better foz this, pet he ought not to do 
Good to the Owner without his Conſent, and perhaps the Owner 
would have come befoze anp Damage by this came to the Cow; 
and if it per iſh bp this, pet he that took the Diſtreſs map diſtrain 
again, and ſo he is at no Wamage. H. 4 Ja. B. R. between 

(e) 1 Rol. (e) Bagſhaw and Galliacd, per Curiam. 


Abr. $79. | | 
Pl. 2. S. C. Noy 119 S. C. & S. P. reſolved, Cro, Jac. 147. S. C. but S. P. does not appear. Yelv. 96. 
S. C. but S. P. does not ?ppear. 
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; Diſtreſs. 649 
9. By the Statute of Marlbridge, (f) made 52 Hen. 3. c. 4. (g) none (4) 4 k 
ſhall cauſe a Diſtreſs to be driven (h) out of the County ey taken, . ape wa 
(i) on Pain of Fine, Ce. 8 of 
eſtminſter, 


made 3 Ed. 1. which vid. 2 Inf. 191. (g) Bet if the Tenancy is in one County, and the 
in another, the Lozd may dzive the Diſtrets taken in the Te » and the Manoz 
— fo the Tenant doing Suit to the Wanoz, 7 Tenancy unto the Manon in the other 


| by common Intendment kno 2 
there. 2 Inf. 106. Kelw. 50. Et vid. Br. Diſtreſs 33. But where foz Gent r 
a Leaſe foz Pears of Land in one County, Parcel of a Mano: in an 


ratur, Quere. (h) By the Common Law, a Man might have dꝛiven a Diſtreſs wh; 
which was very miſchiebous ; Firſt, becauſe the Tenant was bound to give the Beaſts. —— 
if impounded in an open Ponnd, and being dziven into another County, by Jntendment of Law 
he _ og —— 3 7 17 1 144 to have a Replevy. 2 Inf. 206 
i) Be in ra | Jl I & 2 Fh. ar. muſt do it b on. fo 
9 to entitle the King to a Fine. 3 Levin. 48. nn 


10. By the Statute of the 1 & 2 Ph. & Mar. cap 12. no Diſtreſs ſhall 
be driven out of the (k) Hundred, Rape, Wapentake, or Lathe, where ( ) Not it 
taken, except to a Pound-Overe within the ſame Shire not above to the —— 
(1) Three Miles diſtant from the Place where taken, and that no D 


: iſtreſs fy of the 
ſhall be impounded in ſeveral Places, (m) whereby the Owner ſhall be City of 
conſtrained to ſue ſeveral Replevies, upon Pain that (n) every Perſon Litchfield ; 


offending ſhall forfeit to the Party grieved 5 J. and creble Damages. though till 


1 Mar. Part 
dꝛed in which, Kc. Goulf. 100. (1) Godb. 11. Goulſ. 101. (m) As if impounded in leber .. 
berties, &c. elſe it is no Dffence within the Statute. Noy 52. Dyer 177. b margine, (n) But 
where thzee Perſons diſtrain a Flock of Sheep, and ſeverally impound them in thzee ſeveral 
Pounds, whereby, 8c. yet they ſhall fozfeit but one 51. and one treble Damage, Partridge and 
2 Eliz. 0 adjudged. 88. * ye 2 Noy 52, 62. adjudged. Goulſ. 45 
adjudged. Dyer 177. b. margine. — oy 62, enner, if the Plaintiff. bzj wa at A 
againft them ſeverally, every one ſhall pay 51. But quere. PEP mags 75 Action 


Benefit of the Owner; as it one diſtrains Armour, he may cauſe ir to Av": 583. 


be ſcour'd, to avoid Ruſt; or if one diſtrains Raw Cloth, he may cauſe 75 * C 
it to be fulled. 1 


6 | | an di⸗ 
ſtrained a Trunk foz Kent, and being infozmed there were Things of Malus in it, 1 it to 
be cozded to pzevent Damage, he was fo2 this adjudged a Trefpaſſcr ab initio. x Vent. 37. cited 
by Twyſden to have been adjudged befoze Roll Chief Juſtice. | 


12, If Horſes are (q) drawing a Cart loaded with Oats, yet they (q) Where 
may be ſevered from the Cart, and diſtrained for a Rent-Service. Notes tra- 
Trin. 21 Car. 2. between (r) Welch and Bill, x Sid. 422, 440. reſolved © 4 


after ſeveral Debates; but Judgment was given againſt the Defendant, 5; —— I 


, Diſtreſs 
becauſe he had not anſwered as to the Conſumption of the Graſs laid in March 5. 


the Nar*. Quære, if a Man had been upon the Cart, if the whole Team (9) 1 vent. 
had not been privileged. 36. 8. C. ad- 


jornatur. 


2 Keb. 529, 595, 631. S. C. and by the Repozt of this Caſe in Vent. and Keb. it appears there was 
a Servant in the Cart, — If Þozſes are yoked and tied to a Plough, they may be untied, and 
ſeverally diſtrained Damage-Felant, foz every Yozſe treſpaſſed ſeverally, and foz the Treſpaſs 
done by every Yozſe, a ſeveral Action lies. Cro. Eliz. 3, 8. —Mtherwife if foz Kent, foz they are 
an entire Diſtreſs, and he claims no Intereſt in the Land, but only a Kent with which the Land 
is charged. Cro. El. 8. per Manwood. Et vid. Br, Diſtreſs : 5. 


£7 13, If 


* 
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— — —— 


13. If Turfs lie upon a Common Damage-Feſant, though for this 2 
Commoner may diſtrain chem, yet he cannot burn them. Paſch. 
34 Car. 2. between Bromhall and Norton, 2 Fon. 193. rh 


— 


— 


1 5 vg (Q) (a) Reſcous of a Diſtreſs. 


{T. 1. cap. 5. p | : | 
on. — 99 Who (b) may make it. | 


ound- | | : | . inf 0 
Breach or 1. IF a Man diſtrains my Cattle without a Cauſe, (c) pet 
— 1 118 cannot of his own Head reſcue them from him. 
Chattels lo he hath good Cantfe to have them ag ainſt him. 39 E. z. 35. b. 


iſtrained for 
3 e Party grieved, in a ſpecial Action upon the Caſe, ſhall recover his treble Damages and 


Coſts, (b) Where a Diſtreſs taken in the King's Highway for Services may be reſcued. Crs, 
El. 710+ (c) F. N. B. 102. E. 


2. Ik a Man diſtrains my Cattle, together with the Cattle of 
J. S. without Cauſe, J. S. o: J may juſtifp the Keſcue of all, 
39 E. 3. 35- b. per Thorpe. | : | 

3. It a Diſtreſs be taken of Goods without a Cauſe, the 

(d) 1 And, Owner map reſcue them. Co. Lit. 47. b. | | 
31. S. P. ad- 4, (d) But if a Diſtreſs be taken without a Cauſe, and put 
judged. into the Pound, the Owner cannot bꝛeak the Pound, and take 
N. Benl. 30 them out, | becaule. they are in the Cuſtody of the Law, 
Co. Lit. 47. b. 
R 5. Ik a Man takes Cattle Damage⸗Feſant, and puts them 
into a Pound, and the Owner that hath Common there makes 
freſh Suit, and finds the Doo2s unlock'd, he map juſtifp the ta- 
king out the Cattle in a Parco fracto. Co. Lit. 47. b. 
6. But if the Owner bzeaks the Pound, and takes out his 
(e) For this, Goods, he that diſtrained them may have his Action (e) de Parco 
vid. Co. Lit. fracto, and map alſo take again the Goods diſtrained where he 
47. b finds them, and impound them again. Co. Lit. 47. 
ls 7 30% 7. If a Man coming to diſtrain for Damage-Feaſant, ſees the Beaſts 
og ® in his Soil, bur the Owner on purpoſe chaſes them out before they are 
taken, the Owner of the Soil cannot diſtrain them, and if he doth, the 
Owner of the Beaſts may reſcue them, for the Beaſts ought to be Da- 
mage-Feſant at the Time of the Diſtreſs. Co. Lit. 161. a. 

8. If A. being a Commoner, puts his Sheep into the Common, and 
they, together with other Sheep of B. who has no Right of Common 
there, are diſtrained Damage-Feſant, and in one Flock chaſed together 
towards the Pound, A. may ſtop them all, and chaſe them to a conve- 

' nient Place to ſever them from the reſt. Paſcb. 18 Fac. between (f) Fen- 
* : "4h nings and Plaſtom, Cro. Fac. 568. reſolved per Curiam; but Judgment was 
8 © and given againſt the Plaintiff, becauſe the Defendant had juſtified roo much, 
ſaid per Dod. wiz. the driving them all away. | 


might 
babe dove all into the Common again till ſevered; but the Pleading was ill, viz. becauſe he 


could not ſever them, reſcuſſit, cepit, & abduxit, all the faid Sheep, till he had ſevered his own 
from the others. | 


( What 


- 


_—Y 


— 


Diſtr els. 6 51 


(R) (a) What ſhall be ſaid exceſſive 


» (a) By the 

and what not. 6M 

made 52 H 3. 

x. IF 40 Sheep are taken foz 2 d and (b) 16 Oren koꝛ 9 d. © + Piſteer 
(c) this is excclſive, 41 E. 3. 26. 9 — "ay 

great. Et vid. 51 H. * the Statute De Diſtriction” Dcaccarii ; and not too 


. and if the Lord tak b 
able Diſtreſs, an Action lies upon this Statute; but an Indictment or Information vill noe lie 8 
him, becauſe a private Offence. The King and Leginham, 1 Mo + 71, 288. 1 Lev. 299, Raym. 205 

1 Vent. 104: (b) So if two or three Oxen are diſtrained for 12 d. x 


5 2 Inf. 107. (e) But f f 
being taken for 3s. 4d. it was not held exceſſive, becauſe it appeared not of N. Vile —— 
2 Vent. 183 | 


2. It two Oren fo2 4 Pair of Gloves, 10 Sheep fo? one Pair, 
and 10 ko: another, it is an exceſſive Diſtreſs. 29 E. 3. 24. ad- 
zudgcd. 


3. (d) But if a Man takes 5 Pozſes joined in a Cart fo2 3 d. (d) 2 vent. 
Nent, this is not exceſſive fo2 the Jntiretp, 8 UI. 4. 15. 183. S. P. 

4- (e) No Diſtreſs fo2 Homage ſhall be ſaid excemve, fo2 the (e) 4 Rep 8b. 
high Eſteem thereof in Law. 42 E. 3. 26. Co. 4. Bevill 8. b. S. P. 2 Inf. 

5. (f) The lame Law is of Fealty, Co. 4. Bevill 8. b. 29 E. 3. 24. 407. S. P. 

6. (g) A Diſtreſs of moe than the Value ſhall not be laid excet. 8 
ſive fo2 the Expences of Knights of Parliament, becauſe the King 


: [b2idge, - 
is in a manner Party. 13 H. 4. Fitz. Avowry 239. Marlbzidg 


was general, 
and extended 
to all Diſtreſes. (f) 2 Inf. 107. S. P. but ſaid, the 


Statute of Parlbzidge was general. ) 2 Inf. 
107. S. P. but ſaid, the Statute of Marlbzidge was general. TY (s 


7. If the Lord diſtrain an Ox or an Horſe for a Penny, if there were 
no other Diſtreſs upon the Land holden, the Diſtreſs is not exceſſive; 
but if there were Sheep, or Swine, Cc. then 5 of the Ox or 

2 


Horſe is exceſſive, becauſe he might have taken a Beaſt of leſs Value. » 
2 Inſ. 107. * 


(S) How it is to be taken. 


(a) Notice for what a Diſtreſs is taken, (a) What 


| and how No- 
7. 1 F the (b) Tod diſtrains fo2 Kients az Services, he need not dice wel be 

I give Notice to the Tenant fo2 what Thing it is he diſtraing, . ay 
(e) fo2 the Tenant by Jntendment of Law knows what is in 94129, per 
Arrear from his Land. 45 E. 


r 2 Will. & 
2. The ſame Law is if the Lozd diſtrains koz an Amercement Mar. Seſl. 1. 
in a Leet. 45 E. 3. 9. | cap. F. 
| (b) The Bay- 
liff that diſtrains muſt ſhew in whoſe Right he does it. Br. Diſtreſs 78. (e) If a Man takes a Diſtreſs 


for one Thing, yet when he comes unto a Court of Record, he may avow for another. 3 Co, 26. ». 
Mid. Br. Diſtreſs 62. 


Alliſe 


: " 
. 
- = 
— — 4 Sa © 4 d 
* 2 * * 6 


iftreb. Bower. ** 


9 


8 4 


Aſliſe de ſovent Diſtrels. 


1. F the Lord, or another that has a Rent, diſtrains ſeveral Times 
for bis Service or Rent where none is in Arrear, the Tenant may 
by the Common Law have an Aſſſe de ſovent Diſtreſs. F. N. B. 178, 1. 

2. But if the Lord diſtrains for Homage or Fealty ſo often that the 
Tenant cannot manure his Land, yet the Tenant ſhall not have an 4/- 
file de, &. 4 Rep. 8. b. 1 | 

This Action lay at Common Law, in which the Writ is general, 
ak Count ſpecial that the Lord diſtrained, &c. and Judgment not that 
the Demandant recuperet Seiſinam, for he hath that, but quod teneat abſque 


multiplici Diſtrictione. 8 Rep. 50. a. b. 


8 ah a 
_ —  — — . 
— 


6 


In what Cale a Diſtreſs may be taken by the 
ng. 


11 F the King hath a Rent-Seck, he may diſtrain for it. Kehw. 104. a. 


„ a) Dower. 


183 
(a) Tis that 
Portion of - = 


Lands or Te- 


ce Fun (A) (b) What Woman ſhall be endowed. 


for Life after 1. F a (c) Man marries a Woman of an Hundzed Years of 


8 


the Death of a 
. Age, pet ſhe ſhall have Bower, (d) though by Poſſibilit 
S of Nature the cannot have Jfſue. 12 H. 4 2. b 4 


nance of her 2. It the Pusband dies bekoze hig Mike is ot the 
ſelf, and Edu- (e) Age of (f) 9 Years, the ſhall not be endowed. Lit. 8. 12 H. 4. 3. 
cation of her 3. Rot. Parliamenti, 8 H. 5. Numero 15. the Commons pꝛapꝰd 


=. That (g) all Manner of Women aliens that ſhould be married 


For the to Engliſh Men by the lopal Licenee, ſhould be endowed, &c. 
Conſumma- | | 

tion thereof there are three Things neceſſary, Marriage, Seiſin, and the Death of her Husband. 
Co. Lit. 3 1. 3. 32.a. (b) Not the Wife of a Man baniſhed by Parliament. 3 Bulſ. 188. (t) Of 
what Age ſoever. Co. Lit. 40. (d) Women in ancient Time have had Children at that Age, where- 
unto no Woman doth now attain, and therefore the Law cannot judge that impoſſible which by Na- 
ture was poſſible. Co. Lit. 40. a» (e] And tho" a Woman cannot conſent before 12, nor a Man be- 
fore 14, yet this inchoate and imperfeQ Marriage (from which either of the Parties at the Age of 
Conſent might diſagree) ſhall give Dower. Co. Lit. 33. a. Dyer 369. a. 2 Inſ. 234. 3 Leon. 54- 
(f) But a Woman under the Age of 9 Years may be endowed ad Ditium Eccleſiz, or ex Aſlenſu 
Patris, for omnis Conſenſus tollit Errozem. Co. Lit. 37.2. (g) If a Man marries an Alien, 
ſhe ſhall not be endowed. Co. Lit. 31. b. But vid. 1 Part 321. Pl. 1. with the Notes there. —Bur if 
the King marries an Alien, ſhe ſhall be endowed by the Law of the Crown. Co. Lit. 31. b. 


(B) Let 


K 


_— 7 


Dower. 


(a) (B) Anſwer. Let it be done as de- ©) mw 
| fired by the Petition. ebe 


printed as a 


a N | Title, but 
1. OT. Parliamenti 9 H. 5. Numero . a Petition was deli- chat it is ſo 


vered to the King in this Parliament, fo2 Bearcic 3 

was the Wife of Thomas late Earl of Arundell, — — = 
whereas ſhe was bozn in Portugal, and took to Dugband the ſaid 

Earl, who was ſeiſed in Fee and Fee-Tail of divers Caſtles 

Lands, &c. the Heirs and Tertenants now diſturb her of her rea; 

ſonable Dower, becauſe ſhe was bozn and begotten in the ſaid 

Land of Portugal, that it would pleaſe him to declare and oꝛdain 

by Authozitp of Parliament, that ſhe ſhould have her Dowcr. 


(C) (a) Anſwer. (3) This alfo 


ought not to 
have been 


1. YE King, of the Aſſent of the Tozds in this Parliament, printed «s a 


hath declared openlp and ozdained in the ſame Parliament Tick, but 
as ſhe hath dcſired. : 9 Pa! — that it is ſo 


2. In ſome Caſes a Woman ſhall be endowed, though there is of ys —_— 
42 between her and her Husband. 39 E 3. 33. (b) But (b) And 
3. Edmond the Brother of King Edw. 1. married the Queen of Ne- 2 (R) 
varre, and died; it was reſolved by all the Judges, That ſhe ſhould 
be endowed of all the Lands of which her Husband was ſeiſed in Fee. 
Co. Lit. 31. b. Et Rot. Parl. 26 Ed. 1. Rot. 1. is there cited to be ſo ad. 
judged. 
4. A Jew born in England married a Jew born here alſo; the Husband 
is converted to the Chriſtian Faith, and purchaſed Lands, and enfeoff'd 
another, and died, and his Wife brought a Wric of Dower, and 
was barr'd, and the Reaſon yielded in the Record is this, quia vero con- 
tra Fuſtitiam eſt, quod ipſa Dotem petat, vel habeat de Tenemento quod fuit Viri 
ui, ex quo in converſione ſua noluit cum eo adberere, & cum eo converti, Co. Lit. 
31. b. at the Bottom: And there Dorſ. Clauſ. 18 H. 3. M. 17. is cited. 
5. If a Man takes a Wife of the Age of 7 Years. and after aliens his 
Land, and after the Alienation the Wife attains the Age of 9 Years, and 
after the Husband dies, his Wife ſhall be endowed; for though at che 
Time of the 3 ſhe was not abſolutely dowable, yer ſhe was con- 
ditionally ſo, viz. it ſhe attained the Age of 9 Years before the Death 
of her Husband. Co. Lir. 33. a. 


6. The Wife of a Villein of a common Perſon, ſhall be endowed, if - 
entitled before the Entry of the Lord. Co. Lit. 3 1. a 


7. If a Freeman marries a Nief, and dies, (c) ſhe ſhall be endowed. (c) But vid. 
Co. Lit 31s à. Co. Lit. 123.4. 
8. The Wife of an Ideot or Non compos ſhall be endowed. Co. Lit. 3 l. a. 138. b. 


7A (D) Of 


2 
2 2 


— 


v mug » —̃ — — ar es 
= 4 — - a 44 
— * = 5 


w awe (D) Of what (a) Things ſhe ſhall be 


of an Uſe. endowed. 


4 Co. 22. a, 


e GE ſhall not be endowed of the Goods of her Husband. 
Copybold . 7 H. 4. 13. b. Vetus Nat. Brevium 7, b. 


4. 
without ſpe- 2. But by the Civil Law ſhe ſhall be endowed of the Goods, 
cial Cuſtom. 7 H. 4. 14. . . | 

20 bid. ante 3. She wall be endowed of Villeins regardant. 2 H. 6. xx, b. 


175. 4. (b) So ſhe ſhall be endowed of Dillcins in Gzols, ko; this 
(b) es is an Inheritance. 2 H. 6. 11. b. Vet. Nat. Br. 7. b. ; 
164. b. 8 P 


307. a. S. P. for in them a Man may have an Eſtate in Fee, Fee-Tail, for Life or Years, 


(c) Nor of 5. She ſhall not be endowed of a (c) Cominon ſans Number, 
a free Fol- becauſe then the Land would be double charged. Co. 11. Rich. 
Cage, if not Godfry 45. Perkins, S. 241, Vet. Nat. Br. 7. b. P. 9 Car. B. R. 
1 (d) between Prewet and Drake, per Curiam, agreed in a (Crit of 
Godb. 21. Exroz upon a Judgment in Dower, but Judgment affirmed, 


(d) Cro. Car. (e) becauſe it (hall not there be (f) intended to be Common ſans 
300. 8. C. Number, But appendant. 


adjudged, 

fler 12 Iſſue upon ne unque ſeiſee que Dower, &c found for the Demandant, ſo that ic muſt - 
pear upon Evidence to be ſuch a Common of which ſhe was dowable. Jon. 315. S. C. adjudged, the 
Demand by the Report in both theſe Books being of the third Part of a Meſſuage, Lands, Meadow, 
Pſture, & de Communia Paſturæ pzo omnibus averiis. e) Of a Common certain a Woman 
ſhall he endowed, but not of a Common ſans Number in Groſs. Co. Lit. 32. a. (f) Ina Writ 


of Dower de tertia Parte libere Faldæ, or of a Common, the Cortainty thereof ought to have been 
ſhewed, per Godb. 21. 


a 9. (g) She ſhall be endowed of the Office of Marſhalſea de B. R. 
3 21. * 57. b. admitted. 

40 Co. Lie 12 he N ſhall not be endowed of the Crown. Liber Suc- 
32.2, 8. P. Cceſſionis 92. b. | 

28 ſhall 8. A Woman ſhall not be endowed of the Caſiles of her Hul⸗ 
dose ef band, (h) which ars de Guerra. 1 E. 1. Rot. Patentium, Membra- 
Caſtle main - NA 17. Fol. 3. reſolved, as it appears bn a Wzit to the Steward 


rained for ok Ireland, to refozm ſuch Endowments there. Otherways of the 


the 5 Queen. 2 E. x. Rot. Pat. M. 3. Dorſo. 
OT che 


Realm, becauſe it ought not to be divided, Otherways of a Caſtle that is maintained only for the 
private Uſe and Habitation of the Owner. Co. Lit. 3 1. b. 165. a. 8 


9. A Woman ſhall not be endowed de Homagiis of her Dug band 
quæ ſunt de Guerra. 1 E. 1. Rot. Pat. M. 17. reſolved. | 
(i) She ſhalt 0. The Wife wall not be endowed of the (i) capital Meſſuage. 


be endowed The Law of Scotland agrees with this. Skene Regiam Majeſta- 
of it ſi yon tem 41. b. Verl. 62. | f 
fit Capu 


Comitatus five Baronijz, Co. Lit. 31. b. Et vid. Bract. Brit. and Fleta there cited. 


c) Ot uch 11. A Woman ſhall be endowed of the third part of the (Kk) Profit 


Liberties 2 1 : þ , > s 
— _ of Stallage of a Fair, c. Co. Lit. 32. a. 


in whity her Yugband had an Eſtate of Inheritance, &c. F. N. B. 148; 


12. Of the third Part of the Profits of keeping a Park. Co Lit. 32. a. 
13. Of the third Part of the Profit of a Dovehouſe. Co. Lit. 32. a 


14. Of the chird Part of a Piſchary, vis rertinm Piſcem, vel Fattum 
Retis tertium. Co. Lit. 3 2. a. | 


90 | 15. Of 


—— r 


— WW 


n — 3 " — 
Dower. _ 656 
a = — n N 2 tt & ea. 2 8 9 R a . 


7 2 a. 


15. Ot the chird Parr of the Profits of Courts, Fines, Heriots, . 
(i) e., Co. Lit. 32. a. | | (1) Cro. Jac. 
16. Of a Rent-Service, Charge, &c. Co Lit. 12. a. 621, 


17. But not of an Annuity, which only charges the Perſon, and 
iſſues not out of any Lands or Tenements. Co Lit. 32. a. ? 

18. It A. holds Lands of B. by Homage, Fealry, and 10 ., Rent, (m) Pet the 
and B. dies, his Wife ſhall not be endowed of the Homage and Fealty, may diftrain 
but. ſhall have a third Part of the Rent as a Rent (m) Seck. Relw. 126, 4 for it. Kel. 


104. 2. 


= Lit. S:Q, 


E) (a) Dower ad Oftium (b) Eccleſi 


Of what Things (c) he may endow her. (o) That it 


muſt be ad 
2 A = cannot endow his Wife ad Oſtium Eccleſiæ of Hig Oſtium Ec- 


capital Houſe, having other Land ſufficient ko: her Dower, elle five 
2. With this agrees the Law of Scotland. Skene Leges Bur- Wenattern, 


and not ad 
gorum, CAP. 3. Wſtium Ca- 
. [ : ; (tri ſive el - 
ſuagii, Co. Lit. 34. a. —It muſt be after Marriage, for before the Woman is not entitled to Dower. 
Co. Lit. 34. 3. —lIt is good without Deed, for he cannot make one to his Wife. Co. Lit. 34. 3. 
| (c) 4 * in Tail endows his Wife ad Oſtium Eccleſiæ, this ſhall not bind his Illuc. 
o. Lit. 38. a. ; 


3. (d) In ancient Time it was taken, that a Man could not endow (d) Co. Lit. 
his Wife ad Oftinm Eccleſiæ of more than a third Part, tho' of (e) leſs 36. 3. 
he might; but at this Day the Law is taken to be otherways. (e) By the 
Co. Lit. 34. a, b. Statute of 
Magna Char- 
to, cap. 7. fo: Dower ſhall be aſſigned the third Part of all the Lands which were the Bugband's 
during the Coverture, except ſhe was endowed of leſs at the Church-Dooz, 


— n * 0 Shu. LI 2 1 


(F) Of what Eſtate ſhe ſhall be endowed. 


1. IF A. ſeiſed in Fee of Land, covenants to ſtand ſciſed there- 0% 1 pu Pa 
of to the Uſe of himſelf and his Yeirs, (a) till C. his mid- ent i de 
dle Son takes a Mike, and after to the Uſe of C. and hig Heirs, to the Uſe of 
and after A. dies, bp which it deſcends to B. the elder Son of A. J. S. and his 
who has a Wife, and dies, and after C. takes a Wife, it ſeemg kleirs, until 
the Wife of B. the elder Son, ſhall not be endowed of the ſaid 2 ey 


uch a 


Eſtate of her Hugband, becauſe his Eſtate is ended by an erpzeſs Thing, and 
Limitation, and therekoze the Eſtate of the Wife being derived chen to the 
out of it, this cannot continue longer than the oziginal Eſtate. Uſe of J. D. 
P. 10, Ja. B. between Flavill and Ventrice, dubitatur upon a ſpecial 494 his 


DPerdict, fo2 upon Argument the Court was divided, ſcilicet, Heirs z the 


Crawly and Vernon that ſhe ſhall not be endowed, and Hutton and Log 5b 
Heath econtra. (b) Intratur, Tr. 8 Car. Rot. 1343. J. S. dies 3 
| is Wife 


ſhall be endowed. 1 Leon. 168. per Anderſon} But Q. (b) 2 Sid. 66. S. C. cited. 1 Vent. 377. 
S. C. cited. | 


2. A Woman ſhall be endowed of an Eſtate-Tail determined, (c) in (0 Et vid 
like Manner as a Man ſhall be Tenant by Curteſy. Co. Lit. 3 l. b. Co. Lit. 30 
3. If (d) Tenant in Tail of a Rent grants it to another, and his 5 Co, 32, 33. 


Heirs, and the Grantee dies, his Wife ſhall be endowed. 3 Co. 84. b. 1 And, 155 
* I Leon. 167. 


Gouldſ. 81. Et vid. Br. Dower 86. (4d) And vid. x6 Co. 96. a. 24 Ed. 3.28. b. 
4. If 
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Dower. 


(a) Where 
the Husband 
is ſeiſed of 
ſuch an 
Eſtate, that 
the Iſſue of 
the Woman, 


If ſhe had 


any, mighe 
by Poſſbili- 
ty inherit. 
Co, Lit. 40. a. 
Winch 77. 


(c) Co. Lit. 
31. b. S. P. 
(d) So if 
Ceſtuy que 


uſe, after the 


Statute of 1 


ſhould not have been endowed. Co. Lit. 31. b. So if the Conuſee of a Fine grants and renders 
the Land to the Conuſor, the Wife of the Conuſee ſhall not be endowed, for it is not poſſible that 
the Husband could have endowed his Wife of ſuch an Eſtate as the uſual Pleading is. Co. Lir. 31. b. 
3 Leon. 11. Cro. Jac. 615. Cro, Car. 191. And by Vaugh. 41. the Seiſin ef the Conufce of a Fine 
is but a meer Fiction, and invented Form of Conveyance. 


(e) Imcotg 
and Cathe⸗ 
rich, Crco. 


Jac. 613. 


S. P. adjud- 


ged. 
(Ff) Co. Lit. 
42. 2 S. P. 

1 Rep. 137. 2. 


Fee in Poſſeſſion, 49 E. 3. 15. b. 46 E. 3. 16. b. 
| e 


4. If Lands are granted to 4. and his Heirs during the Life of B if 
A. dies, his Wife ſkall not be endowed, and the Heir of A. takes by 
ſpecial Occupancy. 10 Co. 98. a. | 


Ad —_— — 


** 


(G) Of what (a) Eſtates the Wife ſhall 
have Dower. 


I, (b) FF a Man leaſes fo2 Life, rendzing Rent, his Wife ſhall 

not be endowed of this Kent, koz this is but an Eſtate 
fo2 Life in the Rent, though it deſcends to the Heir. 7 H. 6. 3. b. 
17 E. 3. 12. 28 Aſſ. 3. adjudged, 


— Not where the Eſtate of the Husband was by Diſſeiſin, and is avoided by the Diſſeiſec. 
(b) Co. Lit. 32. 4. S8. P. : 


2. Jt Leſſee to him and the Heirs of his Body, oz to him and 
his Heirs koz the Life of J. S. dies, his lite ſhall not be en, 
1 7 8 this is but an Eſtate ko; Lite. 18 E. 3.44 b. 

19. b. | 
, 3. Jt Leſſee fo2 Life leaſes fo2 the Life of another, his Wife 
_ not be endowed, fo2 he gains this Fee in an Inſtant. 
3 H. 4. 6. | Fe 8 

4. (c) It the Baron and another are jointly ſeiſed in Fee, and 
the Baron makes a Feoffment of his Moietp, his Wife ſhall 
not be endowed of this, fo2 the Baron had an Eſtate dowable, 
ſcilicet, a ſole Eſtate, (d) but koꝛ an Inſtant. 14 EL. 4. 13. b. 


Rich. 3. and before the Statute of 27 H. 8. had made a Feoffment in Fee, bis Wife 


5. (e) It Tenant in ſpecial Tail takes a ſecond Wife that is 
not dowable of the Tail, and after makes a Feoffment in Fce, 
and dies, his Wife ſhall not be endowed, becauſe he gains the 
Fee but in an Inſtant. Co. 8. Whit. 43. b. will p2ove this, fo: 
there it is that if the Baron be within Age at the Feoffment, * his 
collateral Heir ſhall not avoid it, becauſe he ts not inheritable of 
the Hight, fo2 ſuch Night ſo gaincd docs not deſcend. 

6. (f) It there be Leſſec koz Life, the NKeverſion to the Wul⸗ 
band in Fee, and the Leſſee leaſes the Land to the Yugband fo? 
the Life of the husband, and aftcr the Husband dies, and the 
Leſſee dies, the Wife ſhall not be endowed thercof, becauſe there 
was a Poſſibility of a Hievgrſion during the Coverture as to the 
Freehold. 1 E. 3. 16. per Tond. ; Ct | | 

7. Ik the Baron be Tenant in ſpecial Tail, the Kemaindcr to 
his own right Yeirs, and takes a {ccond Wife, and then becomes 
Tenant after Poſſibility, and dies, his Wife ſhall be endowed. 
1 24. b. 22 E. 3. 3 


o ik the Nemainder had been limited to him in general 
Tail. 50 E. 3. 5. adjudged. 7 H. 4 26. b. ; | 
9. The Husband ought ro have a Fee o2 Tail, and Frechold in 
Poſſeſſion, otherwaps the Wife is not dowable. 46 E. 3. 16. b. 
10. If the Baron hath an Eſtate fo2 Life, Nemainder to B. in 
Tail, Hemainder to the right Yeirs of the Baron, and dies du⸗ 


ring the Life of B. the Wife ſhall not be endowed, koz it is not a 
11. But 
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11. But if Tenant fo2 Life ſurrenders to the Viemainder-man 
in Tail oz Fee, his Wife ſhall be endowed, lo: the Eſtates are 
united. 44 E. 3. 7 B. | | 

12. The fame Law if the Tenant fo2 Like grants his Eſtate 
upon Condition, if the Condirion be not broke. 44 E. z. 31. b. 

45 E. 3. 4% adjudged. 

13. Ak Leſſce foz Lite leaſes the Land to the Leſſoz, and the 
Heirs of his Bodp, fo2 the Life of the Leſſee, and aftcr the Leſſo? 
dies, living the Leſſee, the Mike of the Neſloz ſhall be endowed, 
fo2 he had the Fee and Frechold in him. 18 E. 3. 45. adjudged. 

14. It the Husband hath a Fee and Frechold defeaſible, pet his 
Wite ſhall be endowed till it is defcatcd. 45 E. z. 13. b. 

15. Ik Baron and Feme Leſſees fo2 Life ſurrender to him in 
Neverſion, this is dekeaüble by the Feme after the Death of the 
Baron, pet in the mean time if he in the Keverſion dies, his 
Wife ſhall be endowed. 45 E. 3. 13. b. 

16. (g) Ak the Gzandkather dies leiſed, (h) and the Son en (e) Co. Lis. 
dows the Gꝛandmother, who dies, pet the Wife of the Father 3. S. p. 
ſhall not be endowed. 45 E. 3. 32. foz by Niclation the Father had (b) Some 
but the Heverſion. 43 E. 3. 13. 18 E. 3. 44. b. M. 11 E. 1. B. N 3 
Rot. 46. adjudged, Dos de Dote peti non debet. 500 viz. 

17. But in fuch Caſe, if the Son enters, and endows his Mother of and the Lands 
a third Part, againſt whom the Grandmother recovers a third Parc, deſcend to 
and dies, the Mother ſhall enter again into the Lands recovered by che the Father, | 
Grandmother, becauſe ſhe had therein an Eſtate for her own Life, ind he dies. 
which in Judgment of Law was greater than the Eſtate for the Life of 
the Grandmother. Co. Lit. 3 1. b. 

18. If the Grandfather enfeoffs the Father, the Wife of the Father, 
after the Death of the Wife of the Grandfather, ſhall be endowed of 
the Part aſſigned to the Grandmother, for the Purchaſe which took Ef- 
fect in the Life of the Grandfather, was defeated only quoad the Grand- 
mother ; ſo that in this Caſe there ſhall be Dos de Dote. Co. Lit. 31. a. _ Fa 

19. If the Husband makes a Gift in Tail, reſerving a Rent to him walk: 
and his Heirs, and after the Donor marries, and dies, the Wife ſhall be 1 
endowed of this Rent, becauſe it is a Rent in Fee, and by Poſſibility 5 
may continue for ever. Co. Lit. 32. a. | | 

20. The Father and Son were Jointenants to them and the Heirs of | 
the Son, and becauſe the Son ſurvived, as appeared by ſome Tokens, ml 
viz, his ſhaking his Legs, Trin. 38 Eliz. between Broughton and Randal, | WIL: 
Cro. El. 503. upon the Iſſue ne unque ſeiſee que Dower, it was found for the i | | 

11 


Demandant. | 

21.-If A. in Conſideration of 100 J. by Bargain and Sale inroll'd, Wil! 
conveys to B. and his Heirs, to the Intent that B. ſhall re-demiſe to 4. || 
for Life, with a Condition, That if A. paid the 100 l. at the End of 
20 Years, the Bargain and Sale ſhould be void, and B. redemiſes ac- 1 
cordingly, and dies, his Wife ſhall be endowed, for though re. demiſed 1.11 
upon the former Agreement, yet A. takes it ſubject to the Title of 
Dower; and it was his Folly that he did not join another with the | | 
Bargainee, as is the ancient Courſe in Mortgages. Paſch. 6 Car. between (i) ;Part.169. With 
(i) Naſh and Preſton, Cro. Car. 190. agreed in Cancellaria by Jones and Croke, PI. 2. Caf. in 4 
and upon a Conference with the other Juſtices certified accordingly ; Parl. 72. 1 
and that ſhe being entitled to it at Law, without Fraud or Covin, N 
a Court of Equity ought not to relieve againſt it. JI 
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(H) Of what Eſtates for a collateral 
Reſpect ſhe ſhall be endowed. 


1. I F the Baron had a Fee and Frechold, though it be defcac- 
| ble, pet his Wife ſhall be cndowed till it is defeated, 


45 E + 13 b. 

2. As if the Baron and Feme, Teſſecs foz Life, ſurrender to 
him in Keverſton, this is defreaſible by the Feme; pet in the mean 
time, if he in MNieverfion dies, his Wife ſhall be endowed, 
45 4 13. b. 18 E. 3. 45. | 

3. Ak a Diſſeiſoz dies ſeiled, and after the Wiſſeiſee abates, 
the Wife of the Wiſſeiſoz ſhall have Dower againſt him ſo long as 
the Diſcent is in Fozce. 17 E. 3. 24. admitted by the Jſſue. 

4 At A. endows his Wife ad Oſtium Eccleſiæ, and after makes 
a Feoffment of the Land to B. who makes a Feoffment thcreof 
to C. the Wife of B. ſhall be endowed 1 C. till the Wife of 
A. recovers her Dower, Temp. E. 1. 66. b. admitted. 

5. But in this Caſe, after the Endowment of the Wife of B. 

if the Mike of A. bzings a Mit of Dower againſt the Wife of B. 

* Fol. 638, and ſhe vouches C. to * Warrantp, this Endowment of the Wife 

ot A. ad Oſtium Ecclefiz ſhall be a good Counterplea of the War- 
ranty, quia Dos de Dote peri non debet. Temp. E. 1. 66. b. ad⸗ 
judged. 

6. Ik A. ſeiſed of the Mano? of D. takes B. ro Wife, and after 
aliens to C. who takes E. to Wife, and after aliens to F. and 
dies, and after E. is endowed, and after B. is aſſigned Dower 
of a Ly Part of the Manoz, and the bꝛings a Precipe thercof 
againſt the Wife of C. ſcilicet E. who vouches to Warrantp F. 

who i it by this Matter, and ſays, That the Mite 
of C. cannot be endowed, eo quod non poteſt habere Dotem de Dote, 
& ſic per Conſiderationem Curiz adjudicatum fuĩt, quod eſſet inconve- 
niens, ideo H fit quietus de Warrantia, & B. recuperet Seiſinam, & De- 
fendens in Miſericordia. M. 11 E. 4. B. Rot. 46. 
(a) If the 7. Ma Woman (a) recovers Dower of a Keverfion expccaant 
Tenant upon a Leaſe fo2 Years, upon which a Kent is refer ved, ſhe ſhall 
ſhews, that Have a third Part of the Keverſion, and the Kent peſentip, ag 
. z Incident to the Keverfion, and the Execution wall not ceaſe till 
any Thing in the Teaſe expires, (b) foz the Sheriff ſhall put her in Exetution 
the Land, ak the Freehold, and the Termoz ſhall continue his Term. Tr. 7 Ja B. 
A. was ſeiſed per Curiam. P. 8 Ja. B. per Curiam. Hill. 10 Ja. B. per Curiam. 


in Fee, and 


leaſed for Years, rendring Rent, and granted the Reverſion to the Husband, who died ſeiſed of the 
Reverſion, and demands Judgment if the Demandant ſhall have Dower, &c. this is no Plea in Bar of 
Dower, but proves ſhe had Title of Dower, but ſhe ſhall have Judgment only of the Reverſion and 
Rent. Winch. 80. adjudged. — In Dower the Tenant made Defeult after Defanle, and a Termor 
carne and pray'd to be received for his Term made xo him before Coverture, and was received, and 
his Term ved: And it being a Queſtion, How the Judgment and Execution ſhould be? for if it 
ſhould' be, quod cefſet Executio during che Term, ſhe would loſe the Rent reſerved on the Leaſe, 
Cro. El, 564. it was agreed by all, That the Judgment ſhould be general, that ſhe ſhould recover a 
Moiety of the Land, (being Gavelkind,) and that the Writ of Execution ſhould be ſpecial, that the 
Sheriff ſhould not ouſt the Termor, bur that he ſhoufd come upon the Land, and demand Seiſin for 
the Feme, and thereby ſhe ſhould have the Moiety of the Reverſion. And Beamond ſaid, it was fo 
done in his Mother's Caſe, upon a Petition of Dower. (b) A Woman ſhall be endowed of the third 
Part of the Reverſion expectant upon a Leaſe for Years by Metes and Bounds, togethet with the third 
Part of the Rent, and Execution ſhall not ceaſe during the Years. Co. Lit. 32. a. 
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8. But ik no Licut be reſerved upon the Leaſe fo? . 
the Erecution ſhall ceaſe till the Dem expineg Tr b. Ja 15 * 
Curiam. | 
9. (c) If Lands or Tenements deſcend to the Husba 
before Entry, ſo that he had only a Seiſin in Law, a 
Seiſin, yet his Wife ſhall be endowed, for it was not in the Power of Co. Lit. 3 8. 
the Wife to reduce = an actual Seifin. Co. Lit. 31. a. S. 5 * 
10 A Woman ſhall not be endowed both of the Lands g; Ae gy 
taken in Exchange, though her Husband was ſeiſed of wa any OT 
may have her Election to be endowed of which ſhe will. Co. Lit. 31. b 
11. If the Freehold of Rents, Common, Gr. are ſuſperided before. 
and continue ſo during the Coverture, the Wife ſhall not be endowed 
of oy 7 * * 10 | nd hs 
12. But if after the Coverture they are extinguiſh'd by Releaſe or 
otherways, yet the Wife ſhall be endowed of Wem, for M hug bent of 
Law, as to her Dower, they have Continuance. Co. Lit. 32. a. 
13. A Rent de novo was granted to a Man and his Heirs, with a Pro- 
viſo, that it the Grantee died, his Heirs being within Age, that then 
the Rent ſhould ceaſe during his Minority, and he died, his Heir being 
within Age, and the Wife of the Grantee brought a Writ bf Dower 
againſt the Tertenant, and held it lay, and that the Demandant ſhould 
have Execution againſt the Heir when he came of full Age. 1 Co. 87. 
for which, Fitz. Dower 143. is there cited. 
14. If Lands are given co the Husband and Wife in Tail, and after 
the Death of the Husband the Wife &iſagrees, ſhe may recover her 
Dower, for by her waiving the Eſtate, her Husband in Judgment of 
Law was ſole ſeiſed ab Initio. 3 Rep. 27. b. 


nd, and he dies (e) Lit. Sed. 
nd not an actual 448. S. P. 
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(J) Of what Eſtate for a collateral Re- 
ſpect ſhe ſhall be endowed. 


For collateral Qualities. 


1. 11 a Man makes a Feoffment to the Pusband, upon Condi⸗ 
tion that he ſhall enfeoff his Wife and his Son, and he 
makes a Feoffment accozdinglp, and dies, rhe Wife ſhall be en- 
dowed of os fo: the Feoffment to her bp her Pugsband was 
(a) void. But it appears the Intent of the firſt Feoffo2 wag, (.) The 
that ſhe ſhou d have an Eſtate in the Land; and inaſmach as the _ bold 
conld not have the Eſtate accozding to his Intention, ſhe ſhalt 10 2 
have the Eſtate which the Taw gives her, 28 Aff. 4. Curia. Brook ,;,1, ang 
ower 62. | ſo appears 
2. So it ſeems if a Feoffment be made fo a Husband, upon to be miſ⸗ 
Condition to enfeoff J. S. and he does it actozdinglp, and dies, printed there. 
his Wife ſhall be endowed, fo2 his Intent does not appear to ex⸗ 
clude the Wife of her Dower ; and if this had appeared, pet it 
feems it would not have ſfood with Law. It ſeems as if this 
was the Kieaſon of the Caſe in 28 Aff. 4. Brook Dower 62. 
3. If Tenant in Tail general makes a Feoffment in Fee, and takes 
back an Eſtate to him and his Wife, and the Heirs of their two Bodies, 
and they have Iſſue, and the Wife dies, and the Husband takes another 
Wife, and dies, the Wife ſhall not be endowed, for during the Cover- 
ture he was ſeiſed of an Eſtate in ſpecial Tail, and yet the Iſſue by the 
ſecond Wife might by Poſſibility inherit. Co. Lit. 31. b. 
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4- So if he had taken back an Eſtate in Fee, and after taken Wiſe, 

and had Iſſue by her, and died, ſhe ſhould not be endowed, for the Fee 

vaniſhed by the Remitter, and her Iſſue had the Lands by Force of the 

Intail. Co. Lit. 31. b. But in this Caſe the Tenant cannot plead, ther 


the Husband was never ſeiſed of ſuch an Eſtate whereof the Demandant 
might be endowed, but muſt plead the ſpecial Matter. 


* 


(K) At what Time ſhe ſhall be endowed. 


(2) Co. Lit. 1. (a) 17 the Hus band enters into Cicligion, though it is a civil 

132. b. Death, inaſmuch as he is dead as to the UWo?ld, fo; 
his Heirs ſhall have his Land, and a Writ of Moꝛtdanceſter. 
pet his Wife ſhall not be endowed during his natural Life, be- 
cauſe he enter'd into ficligion with her Conſent, otherwiſe ſhe might 
deraign him; and ſo bp her own Aſſent, ſhe in a manner vows 
Chaſtity as well ag her Hagband, 32 E. 1. Dower 176. 


— * E 1 
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) By what Act or Thing a Woman 
G) Where may (a) delay her ſelf of her Dower. 


of the Char- 


ters, or of . N 
che Heir, i (b) Detainment of Charters, or of the Heir. 
pleaded, 1 : 

the Deman- What Charters or Heir. 

dant delivers | 


pay ret ſhe I. DLs of Charters concerning the (c) ſame Land ot 
may have which ſhe demands Dower, is a good Plea in Delap of 


dgment; . "4. 3: Os 6. 3. 8. b 
2 her Dower, 14 Hl. 4. 3. b 14 H. 6 4 21 E 3. 8. b 


denies the Detainer, and that is found againſt her, ſhe loſes her Dower. Hob. 199. 9 Co. 18. a. 
(b) She is not worthy to be endowed of the Inheritance of her Husband, who will wrongfully detain 


from his Heir the Charters by which he ſhould defend it. 9 Co. 17. b. (c) And not other Lands 
deſcended to the Heir. 9 Co. 17. b. 


2. Detaining a Fine concerning the Land, &c. is a good Plea 
in Delap of Dower, though the Fine map be had again in the 
Treaſurp. 1 E. 3. 12. b. | 
(d) Till he 3. Detaining the Heir is a good Plea (d) in Delap of Dower 
renders him bzought againſt the Guardian in Chivalry. 17 KE. 3. 58. b. 
3 4. Iſa Woman be endowed ad Oſtium Eccleſiæ, and after the 
ried ſhe loſes Death of the Baron ſhe bzings a Writ of Dower againſt the 
ber Dower. Guardian in Chivalrp of the Heir of her Dugband, it is a good 
9 Co. 19.2. Plea in Delay of this Dower, that the Demandant detains the 
Heir from him. 11 H. 3. Rot. 6. inter Idoneam Burdett & Willielmum 
Burdett, admitted per Iſſue, and agreed by Plea. 11 H. 3. Dower 
187. the lame Caſe, as it ſeems; but in Burdett's Caſe it is not 
cxp2eſſed what Dower this was, but ſhe claims it as Zand of 
which ſhe was nominatim dotata hy her Hugband, 
5. The ſame Law in a Wzit of Dower ex Aſlenſu Patris 02 Ma- 
tris, 11 H. 3. Dower 186. 


SC (M Detinue 


Dower. 


(M) Detinue of Charters. 


Who may plead it. 


Fr 11 the Wife be with Child, the Heir koz the Time being can 
not plead Detinue of Charters, fo2 ſhe may keep them to? the 
Inkant. 41 E. 3. 11 b. | ET 
2. (a) Jn a Wit of Dower againſi the Guardian in Chivalry, () Co. Li. 
he map plead in Delap of Dower, that the Plaintiff detains the 39 8. ? 
Heir from him. 17 E. 3. 58. b. admitted. b-cauſe the 
3- (b) In a Wzit of Dower, if the Tenant vouches the Heir in reg 1% apa 
Ward, the Guardian map plead in Delay of Dower, that ſhe de- 1,6; te bie 
tains the Heir from him, though the Guardian could not have (b) Co. Lir. 
render'd to her Dower befoze this Time, fo2 he may render it now. 39 . 8. P. 
(c) 17 E. 3. 58. b. Curia. (c) 9 Co. 
But Guardian in Chivalry cannot plead Detainment of the Char- 13.0.3. C. 


: . ited, 
ters, (d) becauſe the Charters concerning the Inheritance of the Leir (4) 


; eir (d) And he 
belong not to the Guardian. Co. Lit. 39. a. cannot con- 


5. No (e) Stranger, though he is Tenant of the Land, and has the dude his 
Evidences conveyed to him, can plead Detainment of Charters, for this * ogy 
Plea lies only in Privity for the Heir of the Husband. 9 Co. 18. a. N 


nu 4 mandant 
6. The Heir in ſeveral Caſes ſtands in the Degree of a Stranger, and will deliver 


ſhall not have this Plea. 9 Co. 18. a. to him the 
7. As if the Heir hath the Lands by Purchaſe. 9 Co. 18 a, Charters, 
8. If the Heir hath delivered the Charters to the Woman, he ſhall &c. 9 Co. 

not plead the Detainment of them, for ſhe hath them with his Conſent. 5 The 


9 Co. 18. a. WE ; ; Feoffee can- 
9. So if the Heir is not immediately vouched by the Tenant, but the not have this 


Tenant vouches one, who vouches the Heir. 9 Co. 18. a- * Cro. 
10. So if the Heir coming in as Vouchee, has no Land in the ſame 5 
County. 9 Co. 18. a. 


p : 2 : riam. 
11. So if the Heir comes in as Tenant by Receipt. 9 Co. 18. a. 19. a. 


——_— 


(NJ) (a) How to be pleaded. g 


pleads De- 
tainment of 


1. TF Detinue of Charters is pleaded in Delap of Dower, he Charters, 


that pleads it ought to alledge what Charters they are, _ 
ſo (b) certainly as in a Declaration of Detinue fo2 them. be hath been 


I4 H. 6. &o- 1 | 3. I2. b. always ready 


ro render 
Dower, and yet is, if the Demandant would deliver to him the Charters and Tenant by Receipt, &c. 
Who cannot ſay ſo, cannot have this Plea. 9 Co. 18. a. 19, a, (b) As that a certain Iſſue may 
be thereupon taken. 9 Co, 18. a. 19. 3. 


(a) 1 Part 
769. vide. 


PRANNGL 
Fol. 680. 


CLOWN *IWI9 
(a) A Caſe 
temp. Ed. 2. 
by which, if 
a Woman 
ſays ſhe is 
with Child 
by her Huſ- 
band while 
he lived, and 
is not, ſhe 
loſes her 
Dower. 

2 Inſ. 436. 
cited. 


(O) What Act of the Baron may bar 
the Wife of her Dower. 


vi 17 Land be mo2tgaged to the Baron, and the Condition ig 

broke, and afterwards upon the Agreement the Moztgago: 
hath the Lands again by Papment, pet the Wife of the Most⸗ 
gagee ſhall be endowed after the Þeir of the Baron hath re 


covered, and fo it ſeems bekoze; (a) but this is a Quære. 


41 E. . 1. b. 


— — 


— —e— 


(P) (a) What Act of the Feme will bar 
her of her Dower. 


(b) Elopement. 


I, 1 elopes from her Hus band with another Man, and con- 

tinues in Adulterp with him, without being reconcil'd to 
her husband bekoze the Death of her Husband, ſhe ſhall loſe her 
Dower. 43 E. 3. 19. 19 E. 4. 30. Perkins, S. 354. 47 E. 3.25. Vide 
Statutum Roberti Primi, cap. 13. apud Scotos, attozding. Well. 2. 
cap. 38. acco2ding. 


(b) This was no Bar of Dower by the Common Law. 2 Inf, 43s. 


(c) Co. Lit. 
32. b. S. P. 
2 Inſ. 430. 
S. P 


(d) In the 
Original it is 
demur. 

(e) Co. Lit. 
32 b. K. P. 
Cf) Co. Lit. 
32. b. S. P. 

2 Inſ. 436. 

S. P. 


080 Or is tur- 
ned away by 
him. 2 Inf. 


436. 

ch) 2 Iaſ. 
435. 8. C. 
cited, toge - 
ther with 
the Decd of 
Grant at 
large. 


2, (c) The ſame Law if the elopes with the Adulterer, and ig 
not reconcil'd, though che does not (d) ſtap with the Adulterer. 
Perkins, S. 354. 

3. (e) The ſame Law if ſhe be reconciled to her husband by 
> of Holp Church. Perkins, S. 354. and not of her Good- 

Itt- 

4. (f) So if the Wife clopes with her Good-Will, and (g) ſtays 
with the Adulterer againſt her Will, che ſhall loſe her Dower. 
Perkins, S. 354- 
F. So if the be raviſhed, and ſtaps with the Adulterer during 
the Life of her Hugband willingly, without Kieconcilement, ſhe 
ſhall loſe her Dower. 43 E. 3. 13. b. 

6. But ik the Mike be raviſhed, and ſtays with the Adulterer 
againſt her Mill, che ſhall not loſe her Dower. 43 E. 3. 19. b. 

7. So if after Elopement the Wife be reconcil*d to her Hus band 
of his free Will, without Cocrcion of Holy Church, ſhe ſhall have 
Dower, Perkins, S. 354. D. 2. Ma. 107, 23. 

8. Ik a Man grants his Wife with her Goods to another, by 
Fo:ce of which the Wife lives with the Gzantee afterwards all 
the Life of the husband, this ſhall loſe her Dower, becauſe ſhe 
lived in Adultery with the Gzantee, notwithſtanding the G2ant 
of the Baron. 30 E. 1. Libro Parliamentorum, Fol. 96 (h) Williel- 
mus Paynell and Margery his Wife's Caſe, adjudged in Parlia⸗ 


ment. 


4 9. Jr 


Dower. 


— 
1 — 


9. It the Friends of the husband eloin him from his Wife 
ſo that the Mite does not know what is become of him, and the 
Friends of the Dusband publiſh that the Busband is dead. and 
after thep p2ocure the Wite to releaſe all Marriages and Jnte- 
reſts which ſhe can have in him as her Yusband, and after the 
Wife bp the Perſwaſion of the Friends of the husband marries 
with another, that dies, and ſhe takes another Husband, ts 
whom Notice is given that the firſt is living, but no Notice was 
given thereof to the Wife; rhough the Wife lives in Adultery 
and though the Dugband was not out of the calm, oz beyond 
Sea, ſo that the Wife ought to take Notice that he was living, 

ct inalmuch as ſhe non reliquic Virum ſponte, as the Statute 
aps, but by the Perſwaſion of the Friends of her Pusband 
that he was dead, and it does not appear that ſhe ever knew that 
he was living, this is not any ſuch Elopement as to bar her of 
her Dower, Mich. 12 Jac. between Green and Harvey, per Cu— 
riam. 

10. If the Wife elopes, and after lives with her Husband 
Years and Daps till the Death of the husband, with the Good⸗ 
Will and Aſſent of the Husband, without Coercion of Holy 
Church, this ſhall not bar her of her Dower, though it is not 
averred that ſhe was reconcil'd to her Husband, 19 E. z. Elope- 
ment 94. 

11. Jf a Woman elopes into another County, and lives in 
Adulterp in a Mano? that is of the joint Purchaſe of the Baron 
and Feme, without being reconcil'd, pet this ſhall not bar her of 
her Dower, becauſe the Baron is to ſee that none ſuch live with- 
in his Land. 8 E. 2. Dower 153. adjudged. 


12. (i) The ſame Law, though the TUife lives in an Douſe of () + lat. 
a free Tenant of the Manoz. 3 E 2. Dower 153. adjudged. 436. S. P. 

13. It the Wife be divozced ko: Adultery, (which does not 
diſſolve the Bond of Marriage by the Canon Law, no2 of our. 
Church in this * fiealm, but is only a Menſa & Thoro) (k) pet this * Fol. 681 
thall bar her of her Dower. — — 

14. With this agrees the Law of Scotland. Skene Regiam Ma- (k) But vid. 
jeſtatem 43. b. Verſ. 5. Co. Lit. 33.b. 

15. With this agrees the Civil Law. Reynolds of Divorces 86. con. 

16, So the Canon Law is acco2dingly. Reynolds of Divorces 86, 

17. By the Statute of Weſtminſter 2. made 13 Ed. 1. cap. 34. it is en- 


ated, That if the Wife willingly leaves her Husband, (I) and goes (1) Though 
away, and (m) continues with her Adulterer, ſhe ſhall be barr'd to the Wozds 
(n) demand Dower of the Lands of her Husband, if ſhe be convict 14 
thereupon, except her Husband willingly, and without Coercion of j 


l ; ; yet if the be 
the Church, reconcile her, (o) and ſuffer her to dwell with him. taken away 


; not willing⸗ 
ly, but againſt her Will, and after conſent, and remain with the Jdulterer, without being recon⸗ 


cil'd, &c. the ſhall loſe her Dower, foz the Manner of her going away is not the Tauſe of the Bar, 
but her remaining with the Adulterer. 2 Inf. 435. (m) Whether the Stay be ſmall oz great. 
2 Inf. 436. (n) But Noy 108. per Daniel, an Elopement is no Bar of Dower ad Oſtium Ec» 
eleſix. (o) Cohabitation without Reconciliation is not ſufficient, 2 Inſ. 436. 


(Q) What 


mY * 7 13 — — — 
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(Q) What Act of the Baron ſhall har 
the Feme of her Dower. 


(a) If the (a) Recoveries at the Common Law. 


Baron is Te- 
nant in Tail, 1. 


T the Common Law, if the Baron wag once ſo ſciſed, 
and * that the Wife was entitled to Dower, if he after aliened 
vey ft hin the Land, and a Kecoverp was after had in a real Action up⸗ 
and his Wife, on another Poſſeſſion, pet his Wife ſhould have had Dower. 
with a 47 E, z. 13. b. 14 H. 4. 33. admitted per Iſſue. 


Voucher 

over, this ſhall bar her of her Dower, though the entire Recompence in Value ſhall go to the Iſſue 
in Tail. 2 Co. 18. a. —And per 10 Co. 43. a. the Uſage upon a Recovery againſt Baron and Feme 
hath always been to examine the Feme : But vide 2 Rol. Abr. 395. Letter D. with the Notes and 
Additions there. 


2. If in a real Action againſt the Husband, he renders the Land to 
the Demandant, and dies, and in a Writ of Dower the Tenant plead: 
this Recovery in Bar, ſhe may reply, that it was by Fraud, Colluſion, 
or Agreement of the Husband, for ſuch a Recovery by Reddition, 
where the Demandant had no Right, did not bind her by che Common 
Law. 2 Inf. 349, 359- | 

be, Es if the Recovery had been by Default without Covin. 
2 Inſ. 349. 

4. far by the Statute of Vefiminfter 2. made 13 Ed. 1. cap. 4. a Wo- 
man ſhall be endowed as well where a Recovery was had againſt her 
Husband by Default, as by Covin, &c. unleſs the Right be ſhewed. 


— 


(R) What Act in Law will bar the Wife 
of her Dower. 


(a) This muſt (a) Divorce. 
be intended 


of a Di | 
a Uinculo 1. (b) J the Divozce be Cauſa Precontractus, the Wife ſhall not 
Matrimonii. have Dower, 47 E. 3. Pl. 78. 


Co. Lit. 32. 2. 2. (c) So if it be Cauſa Conſanguinitatis. 47 E. 3. Pl. 78. 


"Wen ot ons 3- (d) So ik it be Cauſa Affinitatis. 47 E. 3. Pl. 78. 


= ly. 4. So ik it be Cauſa Frigidicatis. 47 Ed. 3 Pl. 78. 
| Co Lit. 3 2 5. But ik it be Cauſa Profeflionis, the Wike ſhall be endowed 
here it 47 Ed. 3. Pl. 78. | 


| 88 6. Ik a Woman be endowed ad Oſtium Eccleſia, (e) pet fi Ma- 


Patrimonii trimonium in Vita contrahentium, accuſatum & diſſolutum ſit, quacun- 
and where que Ratione, deſinit eſſe Dos cum deficiat Matrimonium, & deſinit Do- 
2 Menſa a tis Exactio. Bracton, Lib. 2. Fol. 92. S. 4. & Lib. 4. Fol. 304. 

020 on 
= 5 — 699. Pl. 10, 702. Pl. 8, 730. Letter G and the Notes there. Et vid. Noy 100. 2 Inf. 9; 
Ges. Lit. 32. 8. 8. . fe Co. Lic. 32. 8. 5. P. e o. Lie. 32. 8. S. P. (e) But it is 
ſaid, that if, upon the Aſſignment of Dower ad Oſtium Eccleſie, it be ſpecified, viz. that not- 


withſtanding any Divorce ſhall happen, yet that ſhe ſhall hold it for her Life, it is good. Co. Lit. 32. 
and 1Bzacton there cited to be accordingly. | 


4 (S) In 


Dower. 


(S) In what Caſes Aſſignment of Dower 
is neceſſary. 


1. If a Woman recovers Dower of Land, che cannot enter be: 
foe Execut ion is ſucd. 40 Ed. 3. 22. 45 Ed. z. 5. b. (a) As if : 
2. (a) The ſame Law 1s where the Kiecovery is of a gent. Wric of © 
40 Ed. 3 22. Pet there it is certain enough. Dower be 
brought of 


6 J. Rent Charge, and Judgment is given, that ſhe ſhall recover the third Part, though ir is cerrain 
ſhe ſhall have 40 s. yet ſhe cannot diſtrain for it until the Sheriff hath delivered the fame to her 
Co. Lit. 34- b 37. b. —So if the Wife of one Tenant in Common recovers a third Part of a 
yet after Judgment ſhe cannot enter, until the Sheriff hath delivered to her a third Part, 
the Delivery of the Sheriff ſhall reduce it to no more Certainty. Co. Lit. 34 b 37. a, b. 


Moicty, 
although 


3. If a Man endows his Wife a4 Oſtium Eccleſiæ, he then openly de- 


clares the Quantity and Certainty of the Land which ſhe ſhali have for 
Dower ; and (b) ia ſuch Caſe the Wife, after the Death ol che Huf- (2 Kat ts 


band, (c) may enter into the Land of which ſhe was endowed, with- —.— 


Dower ad 
out other Aſſignment, Lit. See. 39. Oſtium Ec- 


cleſix, Ozex 
Aſſenſu Patris, is better foz the Mice than the Dower at the Common Law, Co. Lit 36. b. (c) Oz 
may have a Weit of Dower foz it, as fo2 the third Part at Tommen Law. Co. Lit. 35 b. 


(T) What Perſon may aſſign Dower of 
common Right. 


6; N Jinfant may aſſign Dower in Pais, becauſe he 18 com- 
pellable bp W?2ir, 
2. An (a) Inkant in Ward cannot aſſign Dower of the Land , . 
Gs * the Prejudice that map come to the Lozd therebp. 7. Hy = 
9 H. 6. 6 b. 


Guardian in 

Chivalry ens 
ter'd, the Heir within Age might have aſſigned Dower, for that the Guardian might waive the Ward- 
ſhip. Co. Lit. 35. a. 37. b. 


3. (b) Guardian in Chivalry may endow her. 9 II. 6.6. b. 24. b. Wen 
4. (c) And a Wyzit of Dower lies (d) againſt Guardian in 3% . f. p. 
Chivalrp. 47 Aſl 5. per Finchden. 39. 2. §. P. 


| (c) Co. Lir. 
24: 1. C. . (d) Uid. the Diviſion under this Title Dower, viz. Againſt whom a 74crit of 


Dower lies. 


5. (e) Jf a Husband hath a Ward in the Night of his Wife (e) Co. Lie. 
as Guardian in Chivalrp, a Writ of Dower lies againſt the 38. b. S. P. 
Husband, without naming the Wife. 47 All. 5. per Finchden. 21 

6. A Wꝛit ok Dower does not lie againſt Guardian in Socage. Fol. 652. 
29 Aſſ. 68. | * 

7. (f) A Guardian in Socage cannot aſſign Dower. 29 Aff 68. (f) Co. Lit. 
But quære. 35. 2, 

8. The King committed the Wardſhip during the Nonage of the In- 
fant; and whether the Committe might aflign Dower ſo as to bind 
himſelf, Kelw. 112. dubitatur. 


7D (V Of 


- — —— — — — — . ¶ ↄ —V— 
— 
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(V) Of what Things it may be. 


(a) But if 1. F the TUife recovers Dower of a nent, ſhe ſhall not (a) have 
her Husband the gent incurred befo2e Judgment, no2 after Judgment 
died ſeiſed, bekfoze Execution. 40 E. 3. 22. 

ſuch Woman , 

ſhall recover Damages by the Statute of Perton, made 20 Hen. 3. cap. 1. But for the Expoſition. c. 
this AQ, vid. poſt under this Title, Mhere Damages ſhall be recovered in a Writ of Dower. 


(X) Aſſignment. 


(a) Where (a) How it is to be made. 
ſhe ought to 


7 I. II. a Woman recovers Dower of Land, of which the Tenant 
the Value at 1s (b) ſole ſeiſed, (c) it ought to be aſigned by Metes and 
the Time of Bounds. 45 Ed. 3. f. b. 

the Aſſign- 

ment, and not according to the Value it was of in the Time of her Husband, Co. Lit. 32. a. If 
her Husband ſows the Ground, and dies, and his Heir aſſigns unto her the Land ſow'd for her Dower, 
ſhe ſhall have the Corn, for ſhe ſhall be in de optima PoCeſſione Miri above the Title of the Execu- 
tors. 2 Inf. 81. (b) For in ſome Caſes, though the Husband was ſole ſeiſed, the Wife ſhall not be 
endowed in Severalty by Metes and Bounds; as if a Man ſeiſed in Fee marries, and enfeoffs 8 Per. 
ſons, and dies, and his Wife brings Dower againſt the eight, and two confeſs the Action, and the 
other ſix plead in Bar, and deſcend to Iſſue, the Demandant ſhall have Judgment to recover the third 
Part of two Parts of the Land in eight Parts to be divided, and after the Iſſue being found for the 
Demandant againſt the ſix, the Demandant ſhall have Judgment to recover againſt them the third 
Part of fix Parts of the ſame Land, in eight Parts to be divided. Co. Lit. 32. b. (e) Otherwiſc 
it is Error, Styl. 277. per Roll, 


2. But otherwiſe it is where the Thing rccovered is not ſever⸗ 
able. 45 E. 3. 15. b. | 
3. If A. feiſed of Lands in Pee, takes a Wife, and aftcr de- 
viſes it fo2 21 Years to B. and dies, and after C. his Heir aſſigns 
to the Wife the third Part of the Land koz her Dower, without 
letting it out by Metes and Bounds, and the Wife accepts it in 
Satisfaction of her Dower ; though ſhe was not bound to accept 
it (0 in common, without ſetting it out by Metes and Bounds, 
noz the Heir bound to aſſign it but by Metes and Bounds, 
fo! the Pzezudice that map accrue to them to occupp it in common, 
pet inalmuch as the third Part in common is due by Law, and 
then both conſented to accept it acco2ding to Law, they map by 
their Conſent waive the Afignment by MWetcs and Bounds, 
which is only fo2 their own Adnantage, and accept it as it is 
due by Yaw: And though the Leſſee fo2 Years did not agree there- 
to, pet the Affiznment of the Tenant of the Freehold ſhall bind 
(a) Booth bim. Trin. 1651. between (d)=Coots and Lambert, adjudged upon 
and Lom: a ſpcctal Derdict, Intratur Somerſer, II. 1649. Rot. 201. 
NE = pra the Tenant of the Land ſaid theſe Words to the Widow, Viz. I do endow you of 
a third Part of all the Lands your Husband died ſeiſed of; and upon a Special Verdict it was debated, 
Whether this wes a good Aſſignment of Dower, not being per Metas © Bundas? And ir ſeems to 
have been held good per Curiam, who ſaid, it need not be by Metes and Bcunds, if the Parties 
conſent it ſhould be otherwiſe, 


'4. A Vent may be reſerved koz Equality of Dower, if the 
Thing aſügned be of greater Value than ſhe ought to have. 
17 B, 3. 10. ; 

5. But this cannot enure as a Liefervation, if the Wife in 
another Clauſe of the Dccd makes a Gzant of a Rent, without 

4 | an} 


* * 
| 2 ut. tt... 


Dower. 


_ EA in the Deed that the Thing is of greater Value. 
17 Ed. 3. 10. ; | 

6. Ik the Guardian aſſigns Dower, reſerving a Kent fo: Equa- 
litp during the J2onage of the Heir, this is not good, becauſe 
this ſhall not go to the Heir. 17 Ed. 3. 10. 


7. Ik Dower be aſſigned upon Condition, (e) the Condition i Wis 
void. Com. Colthirſt. Bieu. „eth IS ( Cro. Elie. 


fo? com 52. 
in by her Hugband. 2? the es 45 


8. It Dower be aſſigned of the Lands, crcepting the Trees 
growing on the Land, this is a void Exception fo2 the Cauſe 
akozeſaid. Mz. Coventry at a Moot cited 44 El. B. BR. between 
Bullock and Finch, to be ſo adjudged. 

9. Ik Dower be aſſigned with a Hiemainder over, it is a void 
Hemainder, becauſe ſhe comes in by her Yngband ; and then it 
it ſhould be a good Liemainder, it would be without a particular 


Eſtate. (ce) Com. Colth. Beiu (ee) Pl. Com 
10. The King map aſſign Dower without limiting any Sſtate. 5 b. 
Fitz. Natura 263. Da. 1. 46. RALLY 


11. Jf a Woman be endowed of an Advowſon, (he ſhall be Lol 583. 
aſſigned the third Part of the Advowlon, and not only the third LV 0g 
Part of the Pꝛofit, (f) ſcilicet, the third Pzeſentation, 17 E. 3. 38. (f ) That the 
b. Contra, 47 E 3. 22. b. third Preſen- 

2. Ik a Woman recovers Dower of a Negozp impꝛopziate, tion ſhall 
where there is not any Glebe, the Sheriff ſhall put her in Po(- Ow 
ſcion of the third Part of the Tythes generally, and (g) not of 3 „ Polk. 
the Tythes that iſſue out of anp third Part of the Land of the 668. Vi. 
Pariſh in certain, Mich. 9 Jac. B. per Curiam. (g) The 


ſureſt En- 
dowment of Tythes is of the third Sheaf, for what Land ſhall be ſowed is uncertain. Co. Lit. 32. a. 


11 Co. 25. b. Et vid, 1 Brown]. 126. 2 Brownl. 143. It was agreed the Sheriff might aſſign this 
Dower without a Jury. 2 Brownl. 143. 


13. (h) Jf a Woman be dowable of thee Manozs, the She- ,, | 
riff map allign her one of the Manozs in lieu of all thzee. 12 E. 4. pf. * 
2. where the Moietp of a Manoz. Ancient Entries, Quare impe- pi. 66. S. p. 


dit 529. 10. adjudged 


con. upon a 
Writ of Dower de Tribus aner. &c. —But if the Writ had been of all his Lands and Tene- 


ments, and there had been Meadow and Paſture, the Sheriff might have aſſigned all the Meadow. 
Moor 12. Pl. 47. 19. PI. 66. agreed per Cutiam. 


14. So if an Advowſon be appendant to one oz mo2e of the ſaid 
Mano:s, the Sheriff may aſſign one of the Manozs with the Ad- 
vbowſon appendant in lieu of Dower. 12 E. 4. : 

15. Ik a Woman be dowable of one Manoz, the Sheriff map 
aſſign the third Part of the Mano? in common in licu of Dower, 
without ſetting it out by Metes and Bounds. Ancient Entries, 
Quare F529. 10. and Quare impedit in Dower 1. (0 aſſigned in Chan- 
cery. 

4 A Woman (i) ſhall not be endowed of a Mill by Metes and 
Bounds, nor in common with the Heir, (k) but either ſhe may be en- ſhould be di- 
dowed of the third Toll-diſn, or de integro Molendino per quemlibet 3 Men- vided, nei⸗ 
ſem. Co. Lit. 32. a. ther of the 

Parties 
could make any Uſe of their Part: And in a Urit of Bower, where Judgment was given 
toꝛ a Woman, That ſhe ſhould recover the third Part of a Will and Kill in Separalitate per Metas 


& Bundas, it was fo? this Cauſe reverſed. Gilpia and Cook, 1 Lev. 182. Et vid. 11 Co. 25. b. 
N. Bendl. 120. PI. 151. Styl. 101. (k) 2 Browal. 143. 


(i) Foz it it 


17. So of a Villein, a Woman ſhall be endowed of the third Day's 
Work, or of every third Week's or Month's Work, Co. Lit. 32. à. 


18, If 
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15 5 18. If (1) Land be aſſigned to a Woman for Years in Recompe 
. of her Dower, this is no Bar thereof, becauſe ſhe has no ſuch Eſtate 


figned, it cherein, as ſhe would have had it endowed. Trin. 38 Eliz. 2 And. 31. 


mult not be per Curiam. 
koꝛ leſs | 
Eſtate than foz her Life. Hob. 153. 1 And, 288. 


— —- _ 


19. Upon an Habere facias Seiſmam in Dower the Sheriff returned, 
quod Habere fecit Seiſinam de tertia Parte of the Honour, Hundreds, Tene. 
ments, &. wiz. de uno Tenemento ſive Firma in C. vocat. Weſton- Farm, in 
Tenura F. S. and 12 other Tenants by Copy, and it was held, that this 
being in an Aſſignment of Dower, and only the Return of the Sheriff, 
was certain enough, and that there needed not ſuch preciſe Certainty 

em) Styl. 69. (m) therein as in Declarations and Indictments. Mich. 18 Fac. between 
Sir Charles Howard and Sir William Cavendiſh, Cro. Fac. 621. adjudged. 


pm 


(Y) Aſſignment of Dower againſt com- 
mon Right in lieu of Dower. 


What it 1s. 


(*) Ante I. (FS aſſign Dower of an Advowlon is againſt common 


47 a Right, fo? ſhe ought to have the third Pꝛeſentation of 


Sheriff may common Night. 12 E. 4. 2. 


make ſuch 2. So an Aſſignment of Kent out of Laud is againſt common 
Aſſigament, Night. 12 E. 4. 2. 

vid. Moor 12. 3. An (a) Alignment of all the Mood, oz all the Meadow in 
2 %. lieu of all the Wood, Meadow, Paſture, and Arable, is not 
Ante 667. Againſt common Right, but common Right is the third Part 
Pl. 13. of cach, 12 Ed. 4. 2. b. 

(%) Co. Lit. . 4. (b) It ſhe be dowable of thzee Manozs, and ſhe accepts of 
173, 3, the Heir of one Mano? in Dower in Allowance of all, this is an 


Moor 19. Endowment againſt common Right. 18 UI. 6. 27. 19 E. 3. Qure 
Pl. 66. impedit 154. | 


2 2 


(Z) What Perſon may aſſign it. 


1. A Sheriff cannot aſſign Dower againſt common Night. 
12 Ed. 4. 2. Contra, 18 H. 6. 27. 
2. The Deir may. 12 Ed. 4. 2. b. 26 Aſſ 41. 


(a) It muſt 3. And ſo the (a) right Teyant of the Land map. 12 Ed. 4. 2. b. 
be made by | 


him that is Tenant of the Land. Co. Lit. 34. b. —By the Tenant of the Freehold againſt whom 
the Writ of Dower lies. Co. Lit. 35. a. - By Guardian in Chivalry, becauſe a Writ of Dower lics 
againſt him; but not by Guardian in Socage. Co. Lit. 35. a. But vid. ante, Letter (T), Pl. 4, 5: 


4. The Sheriff may aſſign a Kent in licu of Dower. 20 Aſl 41. 

5. It the Heir be in Ward to the Ring, (b) and the Wife is to 
be endowed in Chancery, the Chancery map aſſign a Kent de novo 
to her out of the Land of which ſhe is dowable, in licu of Dower, 
and this ſhall bind the Heir. 26 AM. 41. 


(d) 9 Co. 


16. a, 17. . 


4 6. So 


2 
"— 
* 

13 

* 

? 

C 

4 

* 
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6. So if a Writ be directed out of Chancery to the Eſcheato» 
deliver to the Wife 10 Marks Rent, and the Land in the . 
of Dower, and the Eſcheato2 affigns to her 5 Marlis Land 
and 5 Marks Kent de novo, out of other Land of which the is 
— — this ſhall bind the Heir. 26 AM. 41. adjudged by all the 

ces. | 


7. (c) A Kent out of the ſame Land may be alt in 1 
Dower. x * ü 26 Alger. - igned in lieu of be Co. Lit. 

8. ( ne Jointenant may aſſign Dower of a third Part of the 1. $4 
in Certainty, and this ſhall bind his Companion, becauſe they were . ">, 4 SE 
pellable by Law ſo to do. Co. Lit. 34. b. 

9. But if one of them aflign a Re out of the Land in lieu of the 
Thirds of the Land, this ſhall not bind his Companion, becauſe they 
were not compellable by Law ſo to do. Co. Lit. 35. a. 

10. (e) If the Husband makes a Feoffment of ſeveral Parcels, and 
dies, and one Feoffee afligns Dower to the Wile of Parcel of the Land, ferms to bi 
in Satisfaction of all the Dower which ſhe ought to have in the Lands S. P. cited 
of the other Feoffees, the other Feoffees can take no Benefit of this to be adjudg 
Aflignment, becauſe they are Strangers thereto, and cannot plead che Böck müde 
ſame. Co. Lit. 35. a. 8 


Ii. (f) But in ſuch Caſe, if the Husband die ſeiſed of other Lands in 7 * 28 


(e) Moor 28. 


Fee, which defcend to his Heir, and the Heir endows the Wile of cer- 0 P. cited to 


tain Lands, in full Satisfaction of all the Dower that ſhe ought to have, be adjudged, 
as well in the Lands of the Feoffees as in his own Lands, this Aſſign- 9 Co. 18. b. 
ment is good, and the ſeveral Feoffees may take Advantage of it, for if 

the Wife brings a Writ of Dower againſt any of them, they may vouch 

the Heir, and he may plead it. Co. Lit. 35. a. 

12. (g) An Aflignment by a Diſſeiſor, Abator, & c. if they came to (g) Co. Lit. 
the Eſtate by Colluſion between the Widow and them, though indiffe- 357: S. F. 
rently made, and after Judgment by the Sheriff of an equal third Part, F92 this, 
ſhal! not bind the Diſſeiſee. Co. Lit. 35. a. 3 2 

13. (h) But an Aſſignment by a Dilfeilor, c. if there be no Covin, the Notes 
and it be not prejudicial to the Diſleiſee, &. is good. Co. Lit. 35. a. 42 

14. But a Difleiſor, Cc. cannot aſſign a Rent out of the Land to her (h) Co. Lit. 
for Dower to bind the Diſſeiſee, &c. Co. Lit. 3 5. a. 337: S. £ 

15. The Guardian in Chivalry may aſſign a Rent out of the Land in $ * cles 
lieu of Dower. Co. Lit. 39. a. ps 

16. If Tenant in Tail aſſigns a Rent out of the Land in lieu of 
Dower, this ſhall bind his Iſſue, unleſs it amount to more than a third 
* Paſch. 34 Elix between Bichly and Bichly, 1 And. 288. by Two 
Judges, 


2 a nn” AITENT 


—— 
— „ ————— 


— 


. 2 
(A) Aſſignment, common Right. «i a. 


(a) No Live- 
(a) How. * Seiſia, 


a ; Writi 
1. II a Man aligns a Kent out of Land of which the is dowa- aceellty co 


ble upon (b) Condition, in lieu of Dower, this is not good; an Aſſign- 
fo2 ſhe ought to have it free of anp Condition, as ſhe ſhould have che meet of . 
Land, Maſter Bridgman, at a Moot in Aula, cited a iepo?t 27 Eliz. B. 3 0 
between (c) Wentworth and Wentworth, to be ſo adjudged. join 


2. A Kent out of the ſame Land map be aſſigned in lieu of Right. Co. 


Dower without Deed, 12 Hl. 4. 17. b. 7 H. 6. 33. b. <q BY * 
ſi tof Dower mult be abſolute, and not conditional, or ſubjeQ to any Limitation. Co. Lit. 34. b. 
> had. 30, 31. S. C. adjudged. Cro.Eliz. 451. 8. C. adjudged, it appearing by the Pleading, that 
the Condition was broke. Noy 55. S. C. adjudged. 


1 3. 
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3. If upon an Habere facias Seiſinam upon a Judgment in Dower, the 
Sheriff returns, That habere fecit Seiſinam de tertia Parte Hundredorum, Te- 
nementorum, & viz, de uno Tenemento ſive Firma in C. vocat. Weſton's Farm, 
tunc vel nuper in Occupatione F. S. this is certain enough, becauſe it is on- 
ly the Return of the Sheriff, and there needs not fo much Certainty as 
in Declarations and Indictments. Mich. 8 Fas. between Sir Charle, 
Howard and Sir William Cavendiſh, Cro. Fac. 621, by all the Juſtices, pre- 
ter Houghton, who inclined otherways: And it was ſaid by Lea Chief 
Juſtice, That Meſſuagium ſive Tenementum in Tenura F. S. is good and 
uſual; and it would be infinite to ſet down here every of them by it ſelf. 
But when he faith in the End, that he hath deliver'd them all by Metes 
and Bounds, it ſufficeth. , 


— 


2 


(B) What Things may be aſſigned in 
lieu of Dower. 


(*) That ſuch 1. A Alliſe lies fo2 Kent aſſigned (*) without Deed out of 
Rent may be Land of which ſhe is dowable; therefo2e it is in lieu of 


ſſigned b 
Parol, pide Dower. 33 H. 6. 2. b. 


Co. Lit. 34. b. 2. An Aſſiſe lies not ko: Rent aſſigned without Deed out of 


169. a, other Land of which ſhe is not dowable; therefoze it is void, and 

1 And. 288. not in lieu. 33 H. 6. 2. b. Perkins, S. 407. 

3 3. The Aſſignment muſt be either of ſome Part of the Land whereof 
almer 204 


2) AS 20 ſhe is dowable, or of a Rent or other (a) Profit iſſuing out of the ſame. 


cres of Co. Lit. 34. b. ; 
Cozn, &c. 4. But an Aſſignment of other Land (b) whereof ſhe is not dowable, 
Moor 59. or of a Rent iſſuing out of the ſame, is no Bar of Dower. Co. Lit. 
Pl. 167. 34. b. 


8 5. Upon an Aſſignment of Part of the Lands in Dower, the Heir by 


veys to the Parol may aſſign a Way through the other Parts. Mich. 22 Fac. be- 
ery fo: tween I/hite and Robinſon, 2 Rol. Rep. 475. adjudged. 

her Life any 

Land of which ſhe is not dowable, in full Satisfaction of her Dower, this is no Bar of her 
Dower. 4 Co. 1. b. . 


(C) In what Caſes a Woman ſhall be 
twice endowed. 


r. TF a Woman be endowed, and after her Dower is evicted by 
(a) This I an elder Title, (a) ſhe ſhall have a new Wzit of Dower, 


muſt be in- and ſhall be endowed of the” other two Parts. 43 Aſſ. 32. ad- 
tended where mitted. 

ſhe is endow- 

ed of the immediate Eſtate deſcended to the Heir of her Husband, aud not by the Alienee of her 
Husband, or of the Heir, +9 Co. 17. b. 


I 


2. Tf 


— — 


Dower f 6 9 "4 


2. Ik a Woman b2ings a Writ of Dower againſt the 
of the Land, who vouches the Heir in the ets Ces: 83 
the Woman recovers againſt the Heir, if he hath, and if noe. ( 
agamilr the Tenant, and the Woman ſues Exccution againſt the . = | 
Heir, and after this is evicted by an elder Title, ſhe ſhall have a ſhew, that 8 
Scire Facias upon the firſt fictoverpy againſt the Tenant to be en- the Heir © 
dowed of the two Parts. 43 Aſſ. 32. hath Lands 


3. The ſame Law if the firſt Endowment was in Chancery. A 7 omg 
43 Aſſ. 32. adjudged. hs 
(for to another County the Original does not extend) and pray, that ſhe be . 
— 55 Beneſit — the 1 to be newly endowed 9 Co. 17. b. 18. a. And vid Moor 25. PI 
86. Dyer 202. Pl. 71. 2 Rol. Abr. 751. and the Notes there. —Oth s if th Sik: 
who vouches the Heir of the Husband, for in that Caſe there is pts nh roo vr renee. 


; no immediate Privi 
Demandant and the Heir, and the Demandant ſhall recover againſt the Heir od got tg dat ons 


in Demeſne vouches him. 9 Co. 17. b. 18. a, —And how and what Judgment ſhall be given where 


the Heir is vouched in ſuch Caſe, vid. Goldingham and Some, Cro. lac. : 
Winch. 80, 88. 30 ro. Jac. 688. Hut. 71, 72. 


(b) In this 


4. Upon an Habere facias Seiſmam in Dower, the Sheriff returned, 
that he had delivered to the Demandant 84 Acres of the Land mention'd 
in the Writ, and the Demandant afterwards brought a Scire Facias again(t 
the Tenant, ſuggeſting that the Sheriff had aſſigned to her 60 Acres, 
Part of the 84 of the Land of a Stranger, not comprized in the Record, 

and prayed a new Diviſion; and the Tenant pleaded, that the 24 Acres 
were Parcel of the Land recovered, and that ſhe had entered upon and 
accepted the 24 Acres. Mich. 44 & 45 El. Moor 679. Pl. 918. adjud- 
ged upon Demurrer, that ſhe was barr'd by her Entry and Acceptance 


of the 24 Acres, though it be leſs in Quantity than the Third of the 
Whole in the Record, 


* 
— 


(D) What Charges made by the Huſ- 
band, or other, and upon what 
Thing, the Wite ſhall avoid. 


5 D 8 Eliz. 251. a Man takes a Wife, having a MWano?, in 
which is a Cuſtom, that the Lozd, Superviſoz, 02 De- 
puty, may demiſe by Copy, and deviſes, that two ſhould make 
cuſtomarp Eſtates fo2 the Papment of his Debts, and dies, the 
two hold Courts in their own Name, and grant Copies in fic- 
verſſon acco2ding to the Cuſtom, the TUife hath one of the Copy- 
holds aſſigned to her fo2 her Dower, & per Curiam the ſhall avoid 
this Gzank, | 8 
2. Co. 4-26 El. 24. (a) the Lozd of a Copphold Mano, within () For this, 
which there were many Coppholders ko: Life, took Wife, the Co- vid. the Vi- 
pyholder died, and the Lo2d granted it to another, and died, and om Hor 
adjudged, that the Wife ſhould not avoid this G2ant in a Writ 50, Fuhere 
of Dower, (b) becauſe the Cuſtom was bekoze the Title of Dower, a Copphold 


and the ſaid Opinion of 8 El. cited contra. 22 4 
Lozd's Incumbꝛances. (b) Where the Husband during the Coverture makes a Leaſe of a Copy- 
hold, which is good by Cuſtom, it ſhall not be avoided by the Feme, who is afcer endowed by the 
Cuſtom. Molder and Fozly, Moor 758. Pl. 1047. adjudged. Cro. Jac. 36. S. C. adjudged, unleſs 
there be a ſpecial Cuſtom to avoid it, for the Leſſae comes under the Cuſtom, and by che Lord's Li- 
cence, as well as the Feme. 


3. It 
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3. Ik the Wife accepts Dower of the Heir againſt common 
Kight, ſhe ſhall hold it ſubject to the Charges of her Hus band. 
18 H. 6. 27. 

(e) The En- 4. But otherwiſe it is if ſhe be endowed (c) againſt common 

dowment by Fight by the Sheriff. 18 H. 6. 27. 


Metres and , ; 
Bounds, according to common Right, is more beneficial to the Wife than to be endowed age inſt 


common Right, for there ſhe ſhall hold the Land charged, in reſpe@ of a Charge made after het Title 
of Dower. Co. Lit. 32. b. 


F. It the Yugband grants a Hient out of four Manozs, and 
\ Fol. 685- , dies, and his Wife is endowed bp rhe Heir of one Manoz in lien 
of all, che ſhall hold it diſcharged, x9 Ed. 3. Quare impedit 154. 
< r Tho | 
ar” A. A. ſeiſed in Tail of a Mano? to which an Advowſon is 
appendant, grants the next Pzeſentation to the Church to B. and 
aſter takes C. to Mike, and dies, and the Wife is endowed of 
this Mano?2, with the Appurtenances, in lieu of all her Dower, 
and after the Church is void, quzce whether ſhe may pzeſent, and 

avoid the G2zant made befoꝛe the Coverture. 
(a) J fup- 7. Tenant in Dower (d) ſhall not be diſtrained in the Lands which 
oſeit muſt ſhe holds in Dower for a Debt due to the King by her Husband in his 

e intended Life-time. Co. Lit. 31. a. 


t the 
usband became indebted to the King after her Title of her Dower accrued, Vid. F. N. B. 150. 


8. If a Man ſeiſed in Fee marries, and then grants a Rent-charge, 
and after makes a Feoffment in Fee, and takes back an Eſtate in Tail, 
and dies, and his Wife recovers Dower againſt the Iſſue in Tail by Red- 
dition, and the Wife makes a Surmiſe that her Husband died ſeiſed, 
and prays a Writ to enquire of the Damages, which is granted her, ſhe 
ſhall hold the Land charged with the Rent, for ſhe accepts her ſelf 
dowable of the ſecond Eſtate ; for of the firſt Eſtate, whereof ſhe was 
dowable, her Husband died not ſeiſed; ſo that if the Rent be more to 
her Detriment than the Damages are beneficial to her, it is good for her 
in ſuch Caſe to make no ſuch Prayer. Co. Lit. 33. a. 

9. If a Man be ſeiſed of Three Manors of equal Value, and takes 
Wife, and charges one of the Manors with a Rent Charge, and dies, 
ſhe may, by the Provifion of Law, rake a third Part of all the Manors, 
and hold them diſcharged ; but if ſhe will accept the entire Manor 

Charged, it is holden that ſhe ſhall hold it charged. Co. Lit. 173. a. 
( 3 Foz this, 10. (e) If the Husband ſows the Land, and dies, and his Heir aflign: 


vid. 1 Rol. 


* the Land ſown to the Widow for her Dower, ſhe ſhall have the Corn, 


Pl. 19. for ſhe ſhall be in de oprims Poſſeſſione Viri ſui, above the Title of the Exe 
curs. 2 Ii. 81. 


_ 


4. 


(E) Atten- 


D - <i>. — — @ * 


— 


Dower. 


—— — —— — 


(E) (a) Attendancy. 


1. (b) * Enant in Dower of a Wefnalty ſhall be Attendant to 


the Heir fo2 the third Part of that which the Lient is 
over. 1 H. 4. 3. 


2. Jt a Woman be endowed of a Meſnalty, the Heir cannot 


diſtrain the Woman koz the third Part which che ought ro pap 
him. I H. 4 3. 


673 


(») For ſhe 
continues 
the Eſtate of 
herHusband ; 
and if the 
Meſn grants 
to the Te- 
nant to ac- 
quit him a- 
gainſt the 
Lord and his 


Heirs; and the Lord dies, and the Seigniory is aſſigned to his Wife in Dower, and ſhe diſtrains, tho' 
che Grant was to acquit againſt the Lord and his Heirs only, yet it extends to the Wife. Co. Lit. 


241. 4, (b) For this, vid, Kelw, 129. a, b. 


z. A Man holds by Homage Fealty, and 10s. Rent, and makes a Gift 
in Frankmarriage, and the Donee in the 4th Degree marries, has Iſſue, 
and dies, and the Iſſue enters, and endows his Mother; and whether 


the Mother ſhould pay the third Part of the Rent to the Heir, Kelw. 124. 
dubitatur. 


— — 


What Act ok the Baron will var the Feme ok 


Alienation. 


1. F F a Man takes a Wife of the Age of 7 Years, and then aliens his 
Land, and after ſhe attains the Age of 9 Years, and he dies, ſhe 
ſhall be endowed; for though ſhe was not abſolutely dowable at the 
Time of the Marriage, yet ſhe was conditionally fo it ſhe attained the 
Age of 9 Years before the Death of her Husband. Co. Lit. 33. 2 
2. So if the Husband aliens his Land, and the Wife is attainred of 
Felony, now ſne is diſabled ; but if pardon'd before the Death of her 
Husband, ſhe ſhall be endowed, Co, Lit. 33. a. 

. But if a Man marries an Alien, and then ſells his Land, and after, 
bats the Death of her Husband, ſhe is made a Denizen, yet ſhe ſhall 
not be endowed, becauſe ſhe had an original abſolute Diſabilley, and hec 
Capacity and Poſſibility to be endowed came by Denization. Co. Lit. 
33. A. t 


4- Otherways if ſhe were naturalized by Act of Parliament. Co. Lit. 


33. A. 


7 FE What 
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_ 


—_— 


— 


What Act of the Baron will bar the Feme of 
der DoWer. 


Attainder. 


(a) This is 1. 15 the Husband had committed Treaſon or (a) Felony, the Wife 
not intended by the Common Law had been barr'd both of her Dower (b) a4 
4 Petit-⸗ Oftium Feeleſie and ex Aſſenſu Patris, as well as of the Dower which the 
Gn, (c) Common Law gave her. Co Lit. 37. a. 41. a. 
6% Though 2. (d) So if the Husband had made a Feoffment in Fee, and (e) after 
the Felony committed (f) Treaſon or Felony, &c. Co. Lit. 41. a. 

as done 
after the Dower aſſigned. Co. Lit. 47. a. (c) So of Dower by Cuſfom, Co. Lie. 41. a. 
Winch. 27. (d) Manvill's Laſe, S. P. appears. Moor 639. PI. 879, 13 Co. 19. Sav 54, 55. 
(e) Dyer. 140 b. adjudged; though objected, that the Lands being ſold befoze the Treaſon com- 
mitted, were not ſubject to any Fozfeiture. (f) So though pardoned, fo2 that extends to the 
Li'e of the fender only, but takes not away the Attainder, by which ſhe is barr'd from de- 
manding Power, 1 Leon. 3. 


3. If before the 1 Ed. 6. a Man ſeiſed of Lands in general Tail had 
taken Wife, and been attainted of Felony, his Ifſue ſhould have inhe- 
rited, and yet his Wife ſhould not have been endowed, for the Statute 
of wh +350 +. 2 relieved the Iſſue in Tail, but not the Wife in that Caſe. 
Co. Lit. 40. b. | 

(g) Co. Lit. 4. (g) By 1 Ed 6. cap. 12. the Wife ſhall be endowed, though her 
31 40. b. Husband was attainted, convicted, or outlawed of Treaſon, Petit— 
* "00 _ Treaſon, Miſpriſion of Treaſon, Murder, or Felony. 

5 ONES F. (öh) Bur by 5 C 6 Ed. 6, cap. 11. the Wife of one attainted of 
(i) But as (i) any Treafons, (k) whatſoever it be, ſhall not be endowed ſo long 


to Treaſons as the Attainder is in Force. 

within the | | | | 

1 FI. cap. 1. 18 El. cap. 1. &c. tig erpzeſly p20vided, the Wife notwithſtanding may be endowed, 
— So where pꝛovided only that the Fetony ſhall make no Cozruption of Blood, the Dower of the 
Wife is implicitly faved. 3 Inf. go. b. (k) Righ⸗Treaſon oz Petit-Treaſon, Co. Lit. 37. a. 
392 b. Dyer. 149. b. | 


— CH... A. A... DA... AM A rd... Mit. Ds „ — 


Gerkebd (a) (b) (c) Dower (d) ex (e) Aſſenſu (f) Patris. 
Oſtium Ec- TNT ; 

cleſix Ke, Ot what Things (g) be may endow her. 

are certain, | 

vet the Wo . F there be Tenant for Life of Land; the Reverſion to the Father 


— hy Wit in Fee, the Son and (h) Heir apparent of the Father cannot en- 


of Dower dow his Wife of this Land by the Aſſent of the Father, becauſe the Fa- 
fo2 it as fo2 

the third Part at Common Law. Co. Lit. 35. b. (b) If the Wife is endowed ex Aſſenſu Patris, 
and the Pusband dies, the Wife may take that, oz have her Dower at the Common Law ; but 
if ſhe bzings a Writ of Power at Common Law, and counts, ſhe ſhall never after claim her 
Dower ex Aſſenſu Parris. Co. Lit. 145. a. (c) Lit. Sec. 40. 6. Co. 57. b. (d) An Intant 
may endow his Wife ex Aſſenſu Patris. Co. Lit. 35. b. Lit. Sect. 47. — Otherwiſe if ad Oſtium 
Eccleſiz, & non ex Aſſenſu Patris. Lit. Sec. 479. (e) This Jfent ought to appear by Deed, 
becauſe his Eſtate is thereby charged with a future Freehold. Co. Lit. 36. a. (f) So ex Aﬀenſu 
Matris, but not Fratris, 02 Conſanguinei, becauſe he that endows noſſibiy may not continue Heir 
apparent. Co, Lir. 122 — And it is ſaid by ſome, — if the Father after his Aſſent be attain 
ted of Treaſon oz Felony, ſo that the YHugband does not continue Meir, the Wife loles her Dower. 
Co. Lit. 35. b. (g) The Son endows, and the Father only afſents, and where the Father en- 
dowed it was held void. Co. Lit. 35. b. (h) It muſt be fach a Son as muſk continue Weir 
apparent, ſo that the youngeſt Son and Meir apparent of Lands in Bozough-Engliſh cannot en- 
pow his Mife ex aſſenſu Patris, becauſe the Father may have another Son, and then the Pugband 
is not Meir apparent: Ind it is in reſpec of the conſtant and perpetual Apparance that the Son 
and Yeir apparent may endow his Wife of his Father's Land, Co Lit. 35. b. 3 Co. 38. a. 


2 ther 


5 
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ther at the Time of the Aſſent had only a Reverſion ex 

Eſtate of Freehold, whereof he could not have jaar es on Wiz. 

and though the Tenant for Life dies, living the Husband, yet aucd 45 

nit io non valet, &c. Co. Lit. 35. a. F 
2. If a Man endows his Wife ex Aſſenſu Patris, and the Huh 

the Wife may enter or have a Writ of Dower, 

living. Co. Lit. 35. a. 


and dies, 
cough the Facher be 


(a) Dower de la pluis Beale. (a) Fo2 this, 


vid. Co. Lit. 

i. JF a Man was ſeiſed of 40 Acres of Land, and held 20 Acres of the !8. b. 39. 4. 

40 of one by Knight. Service, and the other 20 of another in So- (. But a 
cage, and married, had Iſſue, and died, and the Lord entered into the Moman be- 

20 Acres holden by Knight- Service as Guardian in Chivalry, (b) and dun by 
the Mother entered into the other 20 as Guardian in Socage, and the Wrong, can- 
Wife brought a Writ of Dower againſt Guardian in Chivalry, he might not endow 

plead the whole Matter, and pray that the Wife might endow her ſelf her ſelf de 


: ; . . la pluis Beale. 
3 4 45% = 4 of the faireſt of the Tenements held in Socage, ; go NN 


hat ſhall be a Bar of Dower. 


(a) Jointure. (a) 1 Joins 


ture is a 
1. JF a Woman is endowed ad Oſtium Eccleſiæ, or ex Aſſenſu Patris, and competent 


after the Death of her Husband ſhe enters into the Lands allotted anna 
her in Dower, and agrees therto, ſhe is concluded to claim any Dower do the Wife, 


by the Common Law. Lit. Sect. 41. of Lands, 

| &c. to take 
Effect pꝛeſently, in Poſſeſſion oz Pzofit, after the Death of the Pusband, fo2 the Life of ths 
Wife, at leaſt if ſhe her ſelf be not the Cauſe of the Determination 02 Foxfeiture thereof. 
Co. Lit. 36 b. 4 Co.2. b. — If limited to the Wife fo her Jointure, upon Condition that ſhe ſhall 
xecfo;m the cull of her Yusband, &c. this is à good Jointure within the Wozds and Intention 
of the Act, fo2 that her Eſtate cannot determine without her Default. 4 Co. 2. b. 3. a. Et vid. Moor 
31. Pl. 103. 1 Leon, 311. N. Bendl. PI. 247.—S0o if limited to the Aſe of the Feme durante Viduitate 
fo2 her Jointure, foz this is an Eſtate foz Life, which cannot determine without her own Act. 
4 Co. 3. a a. Et vid. Moor 31. Pl. 103. | 


2. (b) But a Jointure or (c) Eſtate made to a Woman in Satisfaction (b) 4 Rep. 
of her Dower was no Bar of her Dower by the Common Law, for a 2, b. S. P. 
Right or Title that one hath to Freehold: cannot be barr'd by Accep- (c) But it 
tance of a collateral Satisfaction. Co. Lit. 36. b. the had 

Dower ad 
Oftium Eccleſiz, 02 ex Aſſenſu Patris, and after the Death of her Yusband entered into it, ſhe 
was concluded from claiming other Dower, 4 Rep. 1. b. 


z. But by 27 Hen 8 cap. 10. par. 6: it is enacted, That where a Per- (4) a en, 
ſon (d) hath (e) conveyed Lands, Cc. (f) upon or to the Uſe of him- feofts ſeve- 

x ral, upon 
Condition that they ſhall enfeock the Son of A. and his Wife in Tail, Remainder to the Yeirs 
of A. and the Feoffees make the Eſtate accoꝛdingly, this is a Jointure within the Statute, tho 
the claims not by the Anceſftoz, but Feoffees. Moor. 28. PI gr. (e) But if a Man deviſes 
Lands to his Alite fo; Life, this impozts a Conſideration, and cannot be averred to be foz her 
Jointure, fo2 the whole Ul) ought to be in Writing. 4 Rep. 4. 2. adjudged. Co. Lit. 35. b. 
Wut if deviſed fo? her Jointure *tis a good Bar of Dower. 4 Co. 4 2. Winch. 100. Co. Lit. 36. b. 
(t) Theſe particular Fozms are put foz Example only, and though all of a joint Eſtate, and 
Remainder to the Mife fo: Life, this being to the lame Eſtec, and as beneficial to the Ul ke, 15 
@ good Jeinture within the Ack. 4. Co. 2. a. felt 

e 


the 741020 Junctura implies as much; yet where an Eſtate 18 limited to the Wusband fo2 Life, 


| _ — 
„ — 8 2 * 1 
— . 
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— 


— 


180 A Jom- ſelf (g) and his Wife, and the Heirs of the Husband, or to the Hul- 


ture within hand and Wife, and the Heirs of their two Bodies, or to the [leirs of 
this Ac by 


eſt Lis One of their Bodies, or to the Husband and Wite for their Lives, or for 
. the Life of the Wife, ſuch Woman ſhall not be endowed of the Reſidue 
muſt take of the Lands of her Husband by whom ſhe had ſuch Jointure. 
fect fo | 
Diſt, in Poſſeſſion, o: Pzofit, pzeſently after the Death of the {ugband. Co. Lie. 36. b. 
4 Co. 2. 2, b. Cro. Jac. 489. Sherwell's Caſe, Hut. 51. Winch. 33. —Jit mult be fo2 Term of her 
own Life, oz greacer Eſtate. Co. Lit. 36. b. Gouldſ. 27. Hob. 151, 153. —J muſt be made to 
her (cif, and not to another in Truſt fo2 her. Co. Lit. 36 b. — Jt muſt be made in Safisfagion 
of her whole Dower, and not of Part only. Co Lit. 36 b. —Jt muſt be erpzeffed oꝛ averred 


to be in Satisfaction of her Dower. Co Lit. 36. b. —And luch Averment is nc- fraverſable, 
Ow. 33 per Curiam. 


4 Provided that if (h) any ſuch Woman be evicted from her Join- 
(h) ok tute, or any Part thereof, by Entry, &c. then ſhe ſhall be endowed of 
— War: (i) as much of the Reſidue of her Husband's Tenements whereof ſhe 
riage ſettled was belore dowable, X 
Lands to 


the TIſe of himſelf and Wife in Tail foz her Jointure, and during the Coverture Part of the 
Lands were evicted, and the Wusband dted, and the Wife entered into the Reſidue. Gervois, 
Moor 917. Pl. 1002. upon a Reference out of the Court of Wards to the Two Chief Juſtices, 
reſolved that ſhe ſhould have a Recompence foz the Part evicted, (i) But though her Jointure 
was limited to her in Tail, &c. yet ſhe ſhall have it but foz Life. 4 Rep. 3. b. 


() It made 5. Provided that if Manors, Lands, &c. be after Marriage aſſured 
befoze Co- to the Wife for Life or otherways in Jointure, unleſs by Act of Parlia- 
verture, and ment, the Wife (Kk) after the Death of her Husband may (1) refuſe the 


„ ſame, and take her Dower according to the Common Law. 
an ie | 


Fd 


alien the ſame by Fine, ſhe ſhall not be endowed of other the Lands of the Yusband. Co. Lit. 36. 
b. —Secus if the Jointure made after Marriage, foz her Eſtate being oziginally waivable, and the 
Time of her Election not come till after the Death of her PÞusband, ſhe may claim her Dower 


in the reſt of the Lands. Co. Lit. 35. b. (I) What ſhall be ſaid an Agreement oz Refuſal. 
3 Co. 26. a. 3 Leon. 272. 1 And. 352. Poph. $8. Gould. 4, 84, 85. 
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Dower. 


(a) Whether (a) Againſt whom a TUrit of Dower lies, 

it lay againſt 

Rn I, A Writ of Dower lies againſt (b) Guardian in Chivalry. Ce. 
of a Ward, Lit. 35. a. 

oz ſhe ought. 


12 2. (c) But not againſt Guardian in Socage. Co. Lit. 35. a. 


by Petition in Chancery. Kelw. 112. b. Et vid. 1 Brownl. 126. This muff be intended 
after he is entered into the Land. Co Lit. 38. b. where ſaid, the Law had truſted the Guardian 
to plead foz the Yeir. 2 Inſ. 262. 6 Co. 57. b. 9 Co. 17. a. — But not againſt the Guardian in 


Chivalry that holds over foz the Walue of the Marriage. 9 Co. 16. b. (c) 2 Inf, 262. S. P. 
6 Co. 57. b. S. P. 


eo 


3. If Guardian in Chivalcy die, a Writ of Dower lies againſt his 
Executors. Co. Lit. 38. b. 


4. And if there be Two Executors, and one of them alone takes the 
Profits, a Writ of Dower lies againſt him only. Co. Lit. 38. b. 


5. If a Man be poſſeſſed of a Wardſhip of cite Land, either 


jointly with his Wife, or in her Right, the Writ of Dower lies againſt 
the Husband only. Co. Lit. 38. b. 


2 


6. A 


Dower. 


6. A Rent was granted to a Man and his Heirs, provided chat if che 
Grantee died, his Heir being within Age, that Ea the 8 2 
ceaſe during the Minority of the Heir, and the Grante died, his Heir 
being within Age, and the Wife of the Grantee during the Minority 
of the Heir brought a Writ of Dower againſt the Tertenant, 1 Co. 85 
and held it lay; and for this was cited Fiz. Dower 143. which vide, © 


Dower. 


(a) Admeaſurement thereof, (0 Though 

the WMo2ds 

i , , of the Urit 

1. (b) 1 the Guardian in Chivalry had aſſigned a Woman too much be in the pee 
for her Dower, the (c) Heir by che Common Law might ſent Tenſr, 

have had a Writ of Admealurement. Co. Lit. a. ples abe in 
otem, &c. 


t it mult be taken that ſhe had moze in Ualue at the Time of the Alignment of Dower, fo2 it 

v her Induſtry, &c. it is made of greater Ualue afterwards, no TUrit of Jdmeaſurement lies 

foz this Jmpzovement. 2 Inf. 368. Foz this Wzit, vid. F. N. B. 148. (b) 2 Inf. 367.S.P. 

(e) Ind if he had died, his Heir might. Co. Lit. 39. s. 2 Inf. 368. — But if the Anceſtoz, being 

Tenant in Fee-Simple, and of full Age, aſſigns moze Dower than he ought, his Weir ſhafl never 
avoid it, becauſe he had Power to aſſign as much as he would, 2 Inf. 368. | 


2. But if the Heir within Age, before the Guardian in Chivalry en- 
ter'd into the Land, had afligned Dower to the Wife more than ſhe 
ought, the (d) Guardian had been without Remedy by the Common (q) But by 
Law, for no Writ of Admeaſurement of Dower being a real Action lay the Statute 


Son. af. 267. of Weſtmin- 
for the Guar lan. 2 nſ. 3 7 ſter 2. made 


13 Ed. 1. cap. 7. it is enacted, That from hencefozth a Writ of Jdmeaſurement of Dower ſhould 
be granted to a Guardian: Foz the Erpoſition of which A, vid. 1 Inſ. 39. a. 


3. If the Heir within Age before the Guardian enter'd into the Land 
had aſſign'd too much in Dower, he himſelf ſhould have had a Writ of 


Admeaſurement (e) at his full Age. Co. Lit. 39. a. (e) oe A a 

| the Heir, be⸗ 
ing within Age, and out of Ward, had aſſigned moze Dower than he ought, he might have ha? 
an Admeaſurement of Dower within Age, foz he could not enter, 2 Inf. 368. 


4. A Writ of Admeaſurement lies upon an Aſſignment in Chancery. 
Co. Lit. 39. a. 


7 G Dower. 


— _ 
_ 
+ 
— — — — —— 
— py * 


6 78 Dower. 


Dower. 


By Cuſtom. 
(a) And ſhe 1. Y the Cuſtom of Gavelkind the Wife (a) fhall have the 
cannot wave (b) Moiety of the (c) Lands of her Husband ſo long as ſhe con- 
__ - tinues unmarried. Co. Lit. 111. a. 


by the Common Law. Hunt and Gibbons, 1 Leon. 133. adjudged. Moor 260. PI. 4c8. adjudges. 
Cro, Eliz. 121. adjudged. Goulſ. 108. adjudged. Cro. Eliz. 825. cited. Davis and Selby. Cro. 
Eliz. 825. adjudged. Moor 260. cited to be adjudged. Et vid. 1 Leon. 62. (b) By Aſſignment 
in Deveralty, and cannot hold in Common. Cro. El. 825. (e) But where by Cuſtom ſhe ſhall 
be endowed of a Moiety of the Lands, ſhe ſhall not be endowed of the Poiety of the Fair kept 
thereupon, 2 Sid. 139. 


2. And in ſome Places the Widow ſhall have the whole or half 4»: 
ſola & caſta vixerit, and the like. Co. Lit. 111. a. 


8 


(a) Quid eſt, a Muarentine. 

Y ( ) (b) 

(b) By the 

ancient Law x, Y the Statute of Magna Charta, cap. 7. a (c) Widow after the 
of England, Death of her Husband ſhall give nothing for her Dower, (d) but 


Gon? have ſhall (e) tarry in the chief Houſe of her Husband (f) by 40 Days after 
continued a the Death of her Husband, (g) within which Days Dower ſhall be 
whole Year aſſigned her, (if not aſſigned before) or that the Houle be a (h) C aſtle, 
in her Yul- and if ſhe depart from the Caſtle, then a (i) competent Houſe ſhall be 


nad, with- aſſigned her, wherein ſhe may honeſtly dwell till her Dower be aſſigned 
in which her, and ſhe ſhall have in the mean time her reaſonable (k) Eſtovers o 
Time, if the Common. 

Dower was 3 : i | 

not aſſigned her, ſhe might have recover'd it. Co. Lit. * b. (c) If the marries within the 
40 Days ſhe loſes her Quarentine. Co. Lit. 32. b. 2 Inf. 19. (d) It withholden from her, ſhe 
may have a Writ de Quarentina habend' to the Sheriff, which reciting this Ack, is in Nature of 
a Commiſſion to him, &c. and thereupon the Sheriff may make Pzoceſs againſt the Defendant. 
returnable in two 02 thzee Days, &c. and if no juſt Cauſe be ſhewed to the contrary, ought ſpeedily 
to put her in Poſſeſſion. 2 Inſ. 17. (e) But if upon her Yusband's Death ſhe departs from 
the Pouſe, ſhe cannot return again within the 40 Days. Hob. 153. Et vid. Dyer. 76. b. (f) Per 
quadrzginta Dies; ſo that the Day on which the Eusband died ſhall be accounted the firſt Day; (0 
that ſhe ſhall have but 39 after. 2 Inſ. 17. (g) But this Act was of little Fozce, becauſe no 
Penalty was pꝛovided if not done. Co. Lit. 32. b. (h) Foz the Defence of the Realm. 2 Inſ 17. 
(i) But this mult be ſuch an one of which ſhe is dowable. 2 Inf. 17. (k) That is, Suſtenancc. 
2 Inf; «9. and ſaid, that there was an Opinion in the Books, that the Ulidow during this Time 
could not kill any of the Dren of her Hus band; but that the Giegiſfer ſaid, quod interim habcant 
rationabilia Eſtoveria de Bonis Maritorum, which ſeems to be an Expoſition of this Bzanch. 


eo 


4 
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Dower. 


Damages. 


CUhere and what to be recovered in a Crit of Dower. 


1. N the Statute of Meyron, made 20 Hen. 3. cap. 1. (a) of Widows (e) Chis by 
which are deforced of their Dower, and cannot have their Bracton is 

Dowers or Quarentine (b) without Plea, it is enacted, That where . 1 

(c) by Plea they recover Dower or Quarentine of (d) Lands whereof citod. es“ 


, 4 , Co, 
their Husbands (e) died ſeiſed, thoſe who are (f) convict of the De- Lie. LS 
forcement ſhall yield Damages, viz. the (g) Value of the (h) whole (b) But in 


Dower, (i) from the Death of the Husband to the (k) Day of the 3 Writ 2 
Recovery of the Dower. . 
Aﬀſu Pri, thep all recover no Damages, becauſe ſhe might emer. Co. Li. b. —Av 
in other Writ of Dower, if no Demand thereof hath been made, and the Tenant comes the firſt 
Tay, and pleads that he was always ready, &c. Co, Lit. 32. b. Et vid. in Title Damages, Where 
Damages ſhall be ſaved by Confeſſal. But a Demand in Pais is lufficient, Co. Lit. 32. b. (e) No 
Damages where aſſigned in Chancery. Co. Lit. 33. a. — So if the Heir 02 Feoffee aſians Dower 
and the Ulife accepts it, the loles her Damages. Co. Lit. 33. a. (d) It extends to Co- 
1 3 * a, 73 8 1 3 . 5 * b. adjudged. Moor 410. 
« 559. udged. Cro. Eliz. 426. adjudged, e iz. t rehold | : 
Co. Lit. 32. b. Dyer * Pl. 33. Yelv. 112. — Viz. of ſuch e 


3 Bulſ. 278. And vid an Eſtate whereof ſhe 1s dowable. 
2 0 . 


inch 80. Lit. Rep. 341» Styl. 101. — If the ur afſcls amaae 
without finding the Yusband died ſeiſed, the Demandant may pa Jury „anne, 


| udgment of the Land and 
releaſe her Damages, oz aver that her Yusband died ſeiſed, and ha e a Wit to ek. of the 
Damages. Et vid. Godb. 212. —That ſuch Suggeſtion may be made after Judgment, and a 
Wzit of Seiſin executed, 1 Levin. 38. —Where the Suggeſtion was, 


. : | | that he died ſeiſed in Fee 
and it was found he died ſeiſed of Part in Tail, and held immaterial. Styl. 69. (ft) Ifter 
Judgment in Dower, and a Writ of Seiſin executed, the Tenant bꝛought 


rroz, and pendin 
that aliened the Land, and dicd, and the Judgment was affirmed, and the Demandant bzought 
a Scire Facias againſt the Meir of the Tenant and the Alienee to have Damages, luggeſting that 
her Yusband died ſeiled. Aleworth and Roberts, 1 Levin. 38. adjudged, that the Damages being 
given againſt the Defozceozs only by the Death of the Yeir, they were loſt, and are not as 
a Lien upon the Land paſſing therewith ; and the Heir againſt whom the Judgment was had was 
the Defozceoz, 1 Sid. 188. (the firſt Judgment being by Default, and a Wit of Enquiry 
awarded) adjudged ; and ſaid, that the Judgment as to the Land was compleat at the Time of 
the Death of the Tenant, though not as to the Damages, which were not aſcertained. 1 Keb. 85, 
171, 646, 711. adjudged. Det vid. Styl. 470. And vid. 3 Mod. 281. (g) But where the pearly 
Ualue of the third Part of the Land was found to be 81. and Damages were aſſeſſed foz eight 
Nears to 80 l. which was beyond the Bearly Revenue, and Judgment was given fo2 thoſe Dama- 
ges, it was held not erroneous, foz that it might be, that by the long Detaining of the Dower, 
the Demandant might have ſuſtained moze Damage than the bare Revenue. 1 Leon. 56. Styl. 69. 
(h) In Co. Lit. 32. mp Lozd Coke ſays, That he hath read in an ancient and learned Reading 
upon this Act, that it extends only to a Pzit of Dower unde nihil habet, and not to a Ulrit of 
Right of Dower, foz in no Writ of Right Damages are to be recovered. (i) In Co. Lic. 33. 
it is ſaid, That the mean Ualues and Damages are to be recovered againfk the Tenant, as ap- 
pears by a notable Recozd betwen Belfield and Rous, where in Dower as to Parcel the Tenant 
pleaded Nontenure, and foz the Refioue Detainment of Charters, and thereupon Jfſue being 
joined, and both found againſt the Tenant, it was further found, that the Wusband died leiled 
ſuch a Day and Pear, leaving Jfſue a Son, and that the Demandant and the Son foz fir Pears 
after the Death of the Eugband togethrr took the Profits of the Land, and that the Son ſuch 
a Day and Year died without Illue, and the Land defcended to the Tenant as Uncle and E eit 
to him, by Fozce whereof he entered, and took the Pzofits till, &c. and found the prarly Uaine 
of the Land, and alleſſed Damages foz detaining the Dower, and Coſts, and upon this Uerdic, 
alter often debating, the Demandant had Judgment to recover her Damages fo2 all the Time | 
from the Death of her Þugband, without Defalcation ; and thereupon my Loꝛd Coke makes this 
Kemark, Let the Tenant take Heed how he pleads Falſe Pleas. N. Benl. 153. PI. 215. adjudged. 
And vid. there the KNecoꝛd at large. 4 Leon. 198. adjudged. Moor 80. Pl. 213. adjudged. And 
vid. 2 Brownl. 41. - But where the Tenant may ſhew, that the Wife after the Death of her 


Mus band abated, and took the Profits, and the ſame (Hall be recouped in Damages, vid. Dal. 100. 
(k) 1 Leon. 56. | 


2. If 


680 Dower. 


2. If a Man ſeiſed in Fee marries, and then grants a Rent. Charge, 
and after makes a Feoffment in Fee, and takes back an Eſtate Tail, and 
dies, and his Wife recovers Dower againſt the Iſſue in Tail by Reddi- 
tion, and the Wife makes a Surmiſe that her Husband died ſeiſed, and 
prays a Writ to enquire of the Damages, which is granted her, ſhe ſhall 
hold the Land charged with the Rent, for ſhe accepts her ſelf dowable 
of the ſecond Eſtate ; for of the firſt Eſtate, whereof ſhe was dowable, 
her Husband died not ſeiſed; ſo that if the Rent be more to her Detri- 
ment than the Damages are beneficial to her, it is good for her in ſuch 
Caſe to make no ſuch Prayer. Co. Lit. 33. a. 


—— 


The Trit, 


1. D the Common Law, if a Woman had accepted Part of her 
Dower from any Perſon, ſhe could not recover the Reſidue un- 
leſs by Writ of Right of Dower. 2 Inf. 262. 

2. But by the Statute of Weſtminſter 2. made 13 Edw. 1. cap. 49. 
a Writ of Dower, unde nibil habet, ſhall not be abated, unleſs the Te. 
nant can ſhew that the Demandant hath received Part of her Dower of 

a) It the ; (a) himſelf, and in the ſame (b) Town, before the Writ purchaſed. 
A enfeofts B. of one Acre, and the Wife of B. of another in D. and dies, and B. aſſigns Dower 
of his Acre, yet a Writ of Dower unde nihil habet lies againſt B. and his Wife, foz they are 
not the ſame Tenants. 2 Inf. 262. And foz the further Erpoſition of this Act, vide there. 


(b) Dower unde nihil habet lies in an Namlet; but if ſhe hath received Dower out of the Hamlet, 
and in the ſame Town, it ſhall abate. 2 Inf. 262. 


The Fozm thereof. 


I. Wric of Dower was, Præcipe A. quod reddat B. F. rationabilem Do- 

tem ſuam de Terris, &c. dudum C. F. quondam Viri ſui, and the 

Court inclined, that the Writ was naught, becauſe in the Beginning 

(a) 2 Brown), thereof ſhe was not named his Wife, wiz. Præcipe A. quod reddat B. F. 

| 300. S. C. 9ue fuit Uxor C. F. Cc. Hill, 6 Fac. between (a) Fulliam and Harrs. 
adjudged, Cro. Fac. 217. adjornatur. 


— * —_— 


Certainty therein. 


Dd 


Wrie of Dower de Rectoria & (a) omnimodis Decimis, without 
ſhewing the Particulars, is good, (b) for the Demand in a Wric 


(a) De Deci- : 


mis Garba- 


rum, withs of Dower need not be ſo particular as in other Writs; for the Deman- 
out ſaying N 
9 Styl. 236, 238. (b) I Writ of Dower will lie de uno Crofto, though a Fozmedon 
will not. Styl. 194. | 


dant 


; Dower. 


dant has not the Charters ſo as to be enabled to make a preciſe Demand; 
and as Dower is favoured in Law, fo are the Proceeding therein. Hl, 
23 Car. i. between Thyn and Thyn, Styl. 68, 92, 99. 
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Allignment of Dower. 


pow to be pleaded. 


1 
| 
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1. IN Dower the Tenant pleaded, That before the Purchaſe of the 

Writ he (a) aſſigned a Rent of 10 /. per Ann. to the Demandant, (.) Though 
in Recompence of her Dower. Hil. 20 Elix. between Beamont and Dean, the Bent in 
2 Leon. 10. adjudged upon Demurrer that the Plea was not good, be- lieu of 
cauſe the Tenant had not ſhewed what Eſtate he had in the Land at the Dower is 


Time of the granting the Rent, ſo that upon the Pleading it might a granted by 
pear that the Tenant had a lawful Power to grant ſuch Rent. * 8 
| * | ceſſi. yet it 


muſt be pleaded as an A llignment, and not as a Gzant, elſe it is no Bar ot Dower, Cro. Eliz. 452 


—U— — vl —˖ 0 0⏑—0⏑—%Üßi—ßißcj. 


(a) The Judgment. (6) Againſt lh 


an Infant 0 

. : 5 by Default, fl 
. 1 judgment in a Writ of Dower to recover the third Part of vid. 1 Rol. 91 
the Land is a compleat Judgment at che Common Law, though Abr. 796. IE! 
no Judgment is given for the Damages, for thoſe were added by the - 4 416 
Statute of Merton. Trin. 13 Car. 2. between (b) Aleworth and Roberts, there. il | 
1 Levin. 38. per Curiam. (b) 1 Sid. 1 

188. S. C. & j 


8. P. per Curiam ; and ſaid, That the Judgment to recover the Land, and to recover the Dama⸗ 
ges, are diſtinct Judgments: But fo2 this, vid. 1 Rol. Abr. 750. P19. with the Notes there, 


7H Droit I 


—. 


O Droit de Recto: 


This is 
= higheſt 


cher ral Or, Writ of Right. 


ſoever, and 


hath the 
routes Re- 


(A) Who ſhall have it. 
of Right, wy | 
24 Bo | ſon ſhall not have it, becauſe He has not an ab⸗ 
w_—_ arſon e it, - 


lute Fee, 33 E 7 Aid det Roy 10;. 
2. A Pꝛebend ſhall not have a Wzit of Right, 


mak be expceſſed by what Services the Lands are held, R. N. B. r. b. Et vid. Cro. El. 232. Leon. 
oh = 2 N Proceedings therein, vid. Lit. * 514. Nr Inſ * 3 4 

er 9 2. 103. b. 112. Pl. 47, 247. » 75, 392, b. enl. 200. Pl. 238. Gulf. go, 
Moos 67. M. 18. 7562, Pl. 1057. bs Tenant ſha ſbew his Evidence fitſt, becauſe the Miſc is 
joined and prayed by him. Dyer 247. Pl. 75. Moor 762. —Cro. Cat. 3, 311. faid arguendo, That 
in a Writ of Right there ought te be s double Defence, viz. againſt tha Phintiff s Right, and in 
Meintzinznce of his own. The Tenant pleaded, That he had majug Jug tenendi Tenementa 
pꝛed' than the Plaintiff; but ſaid nor, ſibi # Heredibus, according to the uſual. Courſe; and the 
Court would not intend that he had a leſs Eſtate than a Fee; and if he was only Tenant for Life, 


and pleaded fo, ir was at his Peril, for.it was a Forfeiture, Cro, Car. 179. (b). Co. Lit. 344. b. S. P. 


(e) Co. Lit. 3. (c) A Dean of a free Chapel ſhall have a Wzit of Kight, 
341. b S. P. though he hath no College oz Common Scal, fo? he has an abſo- 
and ſaid, that ſyte Fee, 33 Ed. 3. Aid del Roy 103. 


it muſt be in · 
tended where the Dean, Maſter of an Hoſpital, &c. are ſolely ſciſed of diſtin Poſſeſſions. 


4- An Abbot ſhall have this Wyit, fo2 he hath the meer Night. 
10 Ed. 4. 16. 8 H. 6. 24. b. | 

5. Tenant in Fee determinable, who has but a baſe Fee, as 
where he has an Eſtate to him and his Heirs ſo long as ] S. ſhall 
have Iſſue of hig Bodp, map maintain a Wzit of Night Patent, 
fo: he cannot have other Wzit in the Right as Tenant in Tail, 
oz a Parſon map. 


(BB) Againſt 


Droit de Recto; or, Writ of Right. 


(B) Againſt whom it lies. 


1. A Leſſee fo2 Life cannot join the Mife upo 71 
A 20 H. 6. 46. F n pon the meer Night. 


2. A Parlon cannot join the Miſe upon the meer Ki 
Weaknels of his Eſtate, 20 A 46. ou y r Right, koꝛ the 


_— „ 
— 


* 
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(C) Of what (a) Things and Eſtates it n; 


ſome have 


lies, and at what Time. ſid, hat 


lies of g 
Rent · Seck, 


(b) Of (c) what Seiſin it lies. or of » Rent. 


Charge, thy" 

they be 
x, If Tenant foz Life ſurrenders to the Kemainder-man in Fee, aint com- 
as it ſeems to be intended not in Tail) this is a fumcient Co Ls 


Sciſin to have a Writ of Right. 42 Ed. 3. 9. b. 160. a. But 


vid. N. Benl. 
194. Pl. 231. 1 And. 16. (b) The Demandant in his Count muſt alledge a Sciſin in himſclt, or 
his Anceſtors, for the Se iſin of him from whom the Demandant purchaſed availeth not. Co. Lit. 293. a. 
— What Seiſin te be alledged in ſuch Writ brought by a Corporation, 1 Leon. 153. (e) A more 
actual Scifin required to make a Polleſſio Fratris than co maintain a Writ of Right. Co. Lit. 281, 2, 
hut a Sciſin in Law is not ſufficient. 4 Co. 9. a. b. 


2. (d) Ik an Eſtate be to two, and the Yeirs ok one, and he (4) Co. Li 
that yas the Fee (it ſcems that it ſhould be he that has not the 1, „ F. 7 
Fee) furvives, and dies, and a Stranger abates, (e) the Heir Dyer 9. 
may have Right. 42 Ed. 3. 9. b. Pl. 23 


(e) He ſhall 
have a Writ of Right of the whole, for every Jointenent is ſciſcd per mp æ per tout. Co. Lit. 29 1. 2. 


3. Ik Tenant fo2 Life grants his Eſtate to the Nemainder⸗ 
man in Fee, he may have a Writ of Night. 44 Ed. 3. 31. b. 

4. If the Remainder-man in Fee enters upon the Tenant for Life, 
and diſſeiſes him, and the Tenant for Life re-enters, and dies, though 
his Seiſin as to the Tenant for Life was defeated by his Entry, yet this 
Seiſin is ſufficient to enable him to maintain a Writ of Right againſt a 
Stranger, for the Law is propenſe to give Remedy to him that has 
Right. Lit Sect 482. | 

5. If Lands are let to A. for Life, Remainder to B. for Life, the Re- 
mainder to the Heirs of A. A. dies, and B. enters, and dies, and a 
Stranger intrudes, the Heir of A. ſhall have a Writ of Right of the 
Seiſin which A. had. Co. Lit. 231. a. ; ; 

6. If Lands are given to 4. in Tail, the Remainder to B. in Fee, 
and the Donee dies without Iſſue, his Wife privement enſeint, and B. en- 
ters, and the Iſſue is born, and enters upon him, and dies without flue, 
B. ſhall have a Wric of Right of this Seiſin which he hal. Co. Lis. 
281. a. 
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7. If Lands are given to 4 in Tail, the Remainder to his right 
Heirs, and A, dies without Iſſue, the collateral Heir of A. ſhall have 
a Writ of Right of the Seiſin of 4. Co. Lit, 281. a. 


— 
— — 


S „ CES —_— 
a 1 — 


(a) Where | (a) (b) Judgment, 

all 4 

28 The Foun thereof. 
in a Weit of | 

; 2 with t. (c) Q«4q2 Tenens teneat Terram illam ſibi & Heredibus ſuis in Pace 
in an Pear | verſus Perentem & Heeredes ſuos in perpetuum. Co. Lit. 295. b. 
and Day | . REY 28 ey, 
Co. Lit. 254. b. 262. a. (b) Though by the Statute of Rutland, made 12 Edw. t. it is pꝛovi⸗ 
ded, That Trials in Walcs in a Writ of Right thall be by common Jurozs, ſo that the Banner 
and Dignity of the Trial is altered, pet the Judgment remains as befoze. 5 Co. 85. b. 
(c) 5 Co. 85 b. Cro. Car. 310, | 


— ___ 


— 


Where final Judgment (hail be given. 


I, Here the Miſc is joined upon the meer Right, though the Ver. 
dict of the Grand Aſſiſe be given upon another Point, yer 
Judgment final ſhall be given. Co Lit. 295. b 
60 5 Co. 86. 2. So if after the Miſe joined the Tenant makes (a) Default, or con- 
& S. P. reſol- feſſes the Action, or (b) if the Demandant be nonſuit, Co. Lit. 295. b. 
ed con. and | 7 
that a Petic Cape ſhall iſſue: But koz this, vid. ante 477. Pl. 6. ty. and the Caſes and Notes 
there. —And how Pꝛoclamation ſhall be made befoze ſuch Judgment given, vid. Pl. Com. 357. b. 
358. a, (b) Penryn's Cafe, 5 Co. 85. Moor 403. Pl. 537. Et vid. Gouldſ. 99. N. Benl. 204, 
Pl. 238. Dyer 302. b. 


4 Durets 


4 _ 
6e ee. et. Aid 


Durels of (©) Impriſon- "Fa. ans. 


AY 
(a) Menace, 


ment. 1 


(A) What (b) Thing may (c) be a- (b) Whete 
voided by Dureſs. loot be ai. 
1. 
becauſe it was made bp Bure(s of Jump: $i, Wo 
A (4) 20 E. 3. . e 23 * 


ed by resſon 
of Durcſs, 
Will ſhall 
be avoided 
by Dureſs or Menace of Impriſonment, Dyer 143. b. 
void, but voidable only. 2 Inf. 483. (d) 1 Part 638. PI. 13. S C. which vid. wich the Ne tes 
there. | 


Statute- Merchant map be avoided bp Audita Quere!a 1 Part 698, 
(c) A Feoffment made by Dureſe is 


2. In Debt for the Arrears of an Account the Defendant may ſhew, 
that the Plaintiff of his own Wrong impriſoned the Defendant, and 
aſſigned Auditors to him, being in Priſon, and that ſo the Account was 
by Dureſs. Hill. 25 Eliz. the Earl of Northumberland's Caſe, 1 Leon. 13. 
adjudged a good Plea by all the Juſtices of both Benches. 

3. A Man by Deed inroll'd in Chancery bargained and fold an Houle, 
and certain Goods; and whether this by reaſon of the Inrolment on Re- 
cord could be avoided by Dureſs of Impriſoament, Hill. 30 Elis between 
Hammond and Barker, Cro. Elia. 88. it was ſaid per Curiam, that it was 

doubtful, and that they would adviſe; and afterwards they conceived ic 


would be hard to avoid the Deed by Durels ; (e) but vo Judgment was (e) But vid. 
given, becauſe the Parties agreed. 1 Rol. Ab 


| 862, PI 3. 
that no Averment ſhall be taken that a Deed inroll'd mas made per Ducels. 


71 B) What 


686 Dureſs of Impriſonment. 


(B) What ſhall be Dureſs to avoid a 
| Thing. 


(a) Where . Tf a Man be lawfullp in Pꝛiſon, (a) pet if he makes an Ob. 
after Judg- ligation againſt his Agreement and Will, he may avoid it 


h 
8 by Oureſs. 43 * 18 * 


having no good Cauſe of Action, cauſed the Plaintiff to be arreſted, and detained in Priſon, threaten. 
ing him, that if he would not ſcal a Releaſe to him, he ſhould lic there and ror, and thereupon he 
ſcaled one, and was diſcharged, 1 Levin. 69. it was ruled at Guildhall before Bꝛidgman Chief Juſtice, 
that this Releaſe could not be avoided by Dureſs, becauſe he was in Cuſtody in the Courſe of Law 
by the King's Writ when he ſcaled, but offered it ſhould be found ſpecially if Baldwin would pray 
it, which he did not. a 

31 if he does it of his good Will, 43 E. z. 10. b. 
11 H. 4. 6. b. 

3. Jf a Man makes a Deed by Dureſs done to him by taking 
of his Cattle, though there be no Dureſs done to his Perſon, pet 
this ſhall avoid the Deed, 20 Aſſ. 14. adjudged. 

(b) That the 4. A (b) Servant ſhall not avoid a Deed made by Durcſs to 
Maſter ſhall his Maſter, M. 7 Ja. B. per Coke. 


not avoid a 


Deed ſealed by Dureſs of his Servant, 2 Brownl, 276. 


(e), Thar the 5. But a (c) Son ſhall avoid his Deed bp Dureſs to his Father. 


Father ſhall 
Father ſhall NM. 7 Ja. B. per Coke. 


ſcaled by Dureſs of the Son, 2 Brownl. 276. 


6. The Baron ſhall avoid a Deed made by Durels to his Wife, 


(d) 2 Brownl. (d) M. 7 Ja. B. per Coke. 
276. S. P. 


and ſeems to be ſame Caſe, for the Husband and Wife are the ſame Perſon. 1 Sid. 123. cited to be ad- 
judged. For Dureſs of Impriſonment of the Plaintiff's Commoign, Kelw. 1 54. 


(e) This (e) 6. A Man ſhall not avoid a Deed by Durels to a Stranger. 
ſhould have (f) M. 7 Ja. B. per Curiam. M. 13 Ja. B. where the Obligation is 


been 7, but 
is printed joint and ſeveral, 


here as in the Original. (f) 1 Brownl. 66 S. P. and ſeems to be S. C. 


 (g) Cro. Jac. 7, (g) Jf A. and B. make an Obligation bp reaſon of Dureſs 
267.5. done ta A. B ſhall not avoid this Obligation, though A. map, be⸗ 
—_ _— the cauſe he ſhall not avoid it by Dureſs to a Stranger. M. 7 Ja. B. 

Bond may per Curiam, between (h) Montall and Woollington. 

ſtand good 

— 3 Tho avoided as to the other, (b) 1 Brownl. 66, S. C. adjudged. 


Oo 


Dureſs of Impriſonment. 


8. It a Purſuivant of the High Commiſſion, upon a Suit, 
and by their Command, impzilons a Wan until he enters into 
Bond to appear in the Court of Audience, this Sbligation 
map be avoided by Durels, becauſe the Suit there was upon a 
Contrag, of which they had not o21ginal Conuſance, and therc- 
foe the Ampꝛiſonment w2ongful, II. 8 J. B. between Clifford and 
Huntly, per Curiam reſol ved. 


9. (i) Dureſs of Impriſonment is intended only where the Party is (ö) 2 Int. 
wrongfully impriſoned till he makes a Bond, and not where a Man is 482. S b. 
lawfully impriſoned for another Cauſe, and for his Delivery makes a and that 
Bond. Mich. 32 Eliz. between Knight and Norton, 3 Leon. 239. per Cu- Id is not 


riam. And in the laſt Caſe, it Dureſs be pleaded, che Plaintiff. may rs be 


ſay of his own Accord, fine Duritia Impriſonamenti, abſq; boc that it was Impꝛiſon- 
per Duritiam Impriſonamenti. . — . WA. ment, but 


either where 
the Dureſs offered in Pziſon oz at large is toztious and unlawful, 


10. If a Man is taken by Vertue of a Proceſs iſſuing out of a Cour: 
that hath no Power to grant ſuch Proceſs, and for his Enlargemenc 
gives Bond to appear in the ſaid Court, this may be avoided, becaule 
taken by Dureſs. Trin. 40 Eliz. between (k) Stepny and Lloyd, Cro. El. va 8 $70 
646. adjudged in an Action upon ſuch Bond given by one who was (f . 
taken upon an Attachment under the Privy Seal of the Court of Re- $5 © (ited. 
queſt, for that Court had no Power to grant ſuch Proceſs, and there- 


fore it was no Warrant for the Sheriff to take his Body. 


11. If A. falſely charges B. with Felony for ſtealing his Horſe, and 
procures a Warrant from a Juſtice of Peace to a Conſtable, whereby he 
is taken, and being in Cuſtody, upon .4.'s Promiſe to diſcharge him, 
ſeals a Bond for 10 l. to A. and is thereupon immediately diſcharged, 
this Bond may be avoided by Dureſs. Mich. 24 Car. Al. 92. upon Trial 
of an Iſſue upon the Dureſs, ruled by Rolle accordingly, it appearing. 
that the Horſe was B.: own Horſe, and that thoſe Proceedings were 
only to cover the Deceipt. 


(C) By whom being made. Fol. 688. | 
A Stranger. | | 


9 by (a) a Stranger by Procurement of the Party () gut Du- i] 
that ſhall have the Benefit, is a good Cauſe to avoid, n by 
SE ITE 3-6; Stranger, 


without 
making the Obligee Party thereto, is no Cauſe to avoid, &c. Kelw. 154 2 
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2. Dureſs us 


688 Dureſs of Impriſonment. 


2. Bureſs of Ampzifonment by the Maſter to his Servant, to 


make an Obligation to the Obligee, is good Cauſe to avoid the 
Deed. 6 H. 4.5. adjudged. 


— 


— 


Pleading. 
How, 


Gy)» M. 1. (a) FF a Man executes a Deed by Dureſs, he cannot plead (b) Ne: 
80 9. F. 


Fo | elt faftum, for it is his Deed; though he may avoid it by ſpe- 
kA the cial Pleading, Judgment /i Attic. 5 Co. 119. reſolved per Curiam. 


Pleadi 


(ﬆ) (b) Ejectment. (9 wie 


at Will of 
Leſſee fo 
Dears was 
cected, and 
it was held 
— the Leſſee 
fo2 Dears 
could not 
mamtam 
an Eject⸗ 


Fo2 what Things it lies. cauſe'this 


Action could 
. f not be main- 
N Ejectment lies of a Cole-Mine, becauſe it is a Profit fained upon 
well known, of which the Law takes Conuſance. Hill. wed og 
4 Fac. between (e) Commyn and Kindo, Cro. Fac. 150. ad. Wont in | 
judged. | Rep. 3. 
| | | (b) Where 
a Servant that continues to dwell in an — with the pzetended Owner, after an Entry made, 
is a ſufficient Ejecoz, againſt whom an Action map be bzought, Wilſon and Weddal, Yelv. 144, 
145. 1 Brownl. 143. Et vid. Lat. 82, (c) Comyn and Wheatly, Noy 121. ſeems to be S. C. ad- 
Judged, 1 Rol. Rep. 483. S. C. cited. Hard. 57. S. C. cited to be adjudged, 


2. (d) An Ejectment lies of a Boilary of Salt. Hill. 4 Fac. Cro. Fac. (d) Smith Ml | 
150. ſaid to have been adjudged. and Barret, 38 
8. P. admit⸗ — 7 

3. An Ejectment lies not de quodam Rivulo & (e) Aque Curſu call'd 83 l 


161. : it 
Locar, in L. for Rivulus five Aquæ Curſus lies not in Demand, for non mo- 1 THOR | 


ratur, but is always flowing; nor can an Execution by Habere facias (t) Godb. 
Seiſinam be made thereof. Mich. 6 Fac. between (f) Challenor and Tho- 187. S. P. | 
mas, Telv. 143. adjudged ; and that the Action ought to have been of — i 
ſo many Acres of Land aqua coopert' ; but if the Land under the River (f) 1 Brownl. 
does not belong to the Plaintiff, but the River only, chen upon a Di- 142, 143. 
ſturbance the Remedy is by Action upon the Caſe only. — 3 = 
only a Tranſlation from Yelver. Poph. 167. S. C. cited. - An Ejectment does not lie de Piſcaria in 1 
ſuch a River moze than of a Common appzender oz Rent. Cro. Car. 492. adjudged upon a Urit | 
of Erroꝛ upon a Judgment out of Ireland, and the Judgment foz this Keaſon reverſed, But Jones [| 
ſaid, perhaps an Aſſize would lie foz it, becauſe it is Proficuum in certo Loco capiend* Et vid. Cro, oe 
Jac. 146. ut by Dal. 95. by Wray and Southcor, an Ejeument lies pro Paſtura pro centum Ovibus, 1 
to2 à Precipe lies thereof: But Q foz in Herd 58. a Cale is cited to have been adjudged, That an | | 
| 
| 


Ejeatment lay not de Paſturz. 


* » th. Mi „ * ld. _ To . 
S - 


752 ER Ejectment. 


4. An Ejectment lies for Tithes belonging to a Chapel. MH:!l 8 Cay. 
(g) Baldwin between (g) Prieſt and Hood, Cro. Car, zol. adjudged ; though objæcted, 


1 or that an Ejectment lay not of Tithes only, but muſt be of a Rectory or 


me in be Chapel, and the Tithes thereto belong ing, viz, of ſuch a Thing from 
8. C. by the which he might be ejected, and of which an Habere facias Pof. ſionem 
State of will lie. 

which Caſe, 

as repozted in Jones, the Ejectment was bzought foz Tithes belonging to a Rectozy, and after 
a Uerdict foz the Plaintiff, Judgment was arrefked, becauſe it did not appear the Tithes did be- 
long to the Rectozy, But foz this, vid. 32 H. 8. cop. 7: Ante, under Title Diſmes. 


5. An Ejectment lies not de Pamnagio, which is but a Privilege to 


(b) 1 Sid. take Pannage. Hill. 16 & 17 Car. 2. between (h) Pemble and Stern, 


416. S. C. 1 Levin. 212. adjudged. 
adjudged. 


(a) That it (a) By what (b) Name oz Deſcription, 


is not ſafe 
to bzing an 


I, I. N Ejectment lies for a Garden by the Name of Three Roods of 


only, with- Land, for it may be ſometimes uſed as a Garden, and at other 
out ſetting times ploughed. Hill. 23 Eliz. Anonymus. Godb. 6. adjudged ; though it 
out the was ſaid, it might more properly have been demanded by the Name of 


Muanti den. 
— ity a Garden 


ok the ſeveral Lands, vid. Heel. 146. Lit. Rep. 301. Palm. 413. Lat. 61. It is not fozmal to 
baing an Ejecment de Capella, but it ought to be by the Name of a Peſſuage. 11 Co. 25. b. 


(c) Noy 10 2. (c) An Ejectment lies de uno Cubiculo. Trin. 30 Elix. Anonymus. 
S. F. cited 3 Leon. 2 10. adjudged, the Declaration being of a Leaſe unius Cubiculi 
Led in the ſecond Story of ſuch an Houſe; and it was ſaid by Wray Chief 


judged. Juſtice, That Cubiculum was a more apt Word than Camera; and it was 
Hard. 57. ſaid, That an Ejectment de una Romea had been adjudged good. 

S. P. ar- 3. An Ejectment lies not de Coquina, (Anglice, a Kitchin) becauſe of 
guendo, the Uncertainty, for any Room by Ulage may be made a Kitchin. 
d) 1 Rol. (d) Ford and Lerk, Noy 109. ad- 


ep- 55. judged; though a Caſe in 2 Fac. was cited, where it was adjudged, that 
- 8 it lay pro Coquina. 


3 * * . «4 
a. 
— — 


Ejectment. ö 8285 73 


4. (e) An Ejectment lies not de uno (f) Meſſurgio ſive (g) Timmento, (+) Poph. 
becaute of the Uncertainty. Trin 12 Elia, between (h) Wood and Pain; 197 S b. 
Cro Elis. 186. adjudged ; but the Ejectment being brought for 4 Acres Movto in 
of Land allo, and a Verdict for the Plaintiff, he (i) relcaſed his Da- arret? of 


mages, and took Judgment for the 4 Acres only. i 7 3h 


| | ___ arpuendo. 
Noy. 89. S. P. adjudged, Cro Jac, 125. S. P. cited to have been adjudged. Styl. 364. 8. P. Joy Cu- 
riam. 1 Sid. 295. S. P. adjudged ; but it ſeemed to the Gepozter, that it would have been good if 
it had been found fo2 the Plaintiff, as to the Mefſuage, and Not quilty as to the Tencinent. 
but it was laid, That Hale Chief Baron refuſed to allow of ſuch F ming; and Twi ſden laid. 
That if it had been de uno Meſſusgio five Tenemento vocat' the Black Swan, it had been good. 
3 Mod 238. S. P. adjudged, becauſe of the Uncertainty of the Wozd Tenementum; but per Cu- 
rim. Meiſuagium five Tenementum vocat' the Black Swan is well enough, becauſe the Addition 
makes it certain that the Tenement intended is an Youle, And vid. Cro. Car. 125, (t) De Burg" 
ſive Tenemento, Poph. 203. adjudged naught; but Hard. 173 de Meſſusgio five Burgagio was ad- 
judged well enough, fo2 that Mefſuagium & Burgagium fignify the fame Thing in a BBozough, 
(g) Cro. El. 116. March 96. And vid. 2 Rol. Abr. 80. Pl. 5. and the Notes there. (h) 3 Leon. 
228, S C. adjudged. (i) Foz this, vid. 1 Rol. Abr. 784. PI. 4. and the Notes there, 


5- (Kk) An Ejectment lies of a Cloſe (1) call'd D. (m) without ſhew- . Cie BY 
ing the Quantity or Quality of the Land Paſch. 33 Fliz. betweet ro. El. 


; n „. 
Tones and Hoell. Cro. Elix. 235. adjudged ; and Popham Attorney General . 
aid, he had (n) known it three times adjudged. 458. S. p. 


laid by Poph. 
to have been adjudged. Godb. 53. S. P. adjudged con. 71. S. P. adjudged, Cro. Jic. 654. SP. 
ſaid to have been adjudged. Savil's Caſe S. P. 1 Co. 55. adjudged con. 1 Rol. Rep 55. adjudged 
con. Bridg. 56, cited to be adjudged con. Cro. Jac. 435. S. P. adjudged by Thee Judges 
againſt One, the Plaintiff declaring foz a Cloſe called C. containing thzce Acres of Land, and 
ſaid, though the Cloſe contained moze, the Plaintiff ſhould recover the whole Cloſe. (1) Ot 
a Piece of Land called D. without ſhewing the Contents. Palmer's Caſe, Ow. 18. the Court 
was divided, but after adjudged that it was well enough, becauſe it was but an Action of Tecſs 
paſs, and Damages were the P2incipal ; though it would be otherways in a Precipe: But upon 
a Wzit of Erroz in the Exchequer-Chamber this Judgment was reverſed. IIetl. 176. Moor 422. 
Pl. 587. 702. Pl. 976. Cro. El. 339. cited to have deen adjudged. (m) Iff an Ejectment is 
bꝛought of a Cloſe, the Plaintiff muſt either give it a Name, 02 declare of what Nature the Land 


is. Styl. 194. And vid. Palm. 338. Hard 57. (a) Vid. Palm. 102. 1 Rol. Rep. 167. Cro. Car, 555, 
Hard. 57. 3 Levin. 97. 


6. (o) An Ejectment lies de Pomario, becauſe it is but a perſonal (o) Hard. 55 
Action, wherein Damages are the Principal. Mich. 43 Eliz. between 8 % by 
(p) Wright and Wheatly, Cro. Eliz. 854. adjudged, though objected it Baldwin, at- 
lay no more thereof than a Precipe quod Reddat. * : 

1 Levin. 58. 
S. P. per Twyſden. (p) Noy 37. S C. adjudged, and that it need not be demanded by the Name 
of a Garden, as it ought to be in a Precipe, 1 Rol. Rep. 55. S. C. cited to have been adjudgeo. 
Royſton and Eccleſton. S. P.Cro Jac. 654. adjudged, though objected, it ought to have been demanded 
by the Name of a Garden. Palm. 337, 338. adjudged; And in this Caſe it was faid by Noy, 
2rguend”, That at the Time when the Regiſter was made, the Term was not recoverable in an 
Ejectment, and that of late Time Art had added many Things which ſhould be recovered in an 
Ejectment, which are not named in the Regiſter, as an Yop-yard, &c. 


„ An 


- 


.. PO Ejectment. 


7. An Ejectment lies not de omnibus & omuimodu Decimis in W. without 
ſaying, Garbarum, Feni, Lanæ, Agnellorum, or ſome other Certainty of 
the Nature or Quality of che Tithes, ſo that a certain Judgment may 
be given, or Execution by Habere facias Poſſeſionem be had thereof: 
And though the certain Number thereof ſhall not be expreſſed, (for the 
Fruitfulneſs or Barrenneſs may be more or leſs) yet the certain Kinds 
ought to be ſhewed ; and all the Tithing may conſiſt in Modo decimandi, 
by Payment of an annual Sum in Satisfaction thereof, (q) of which no 
Ejectment lies, for the Statute of 32 H. 8. c. 7. which gives the Action 

(q) Pet vid. for Tithes, gives it as they ſhould or might do for Land; and in an 
N Action for Lands, the Plaintiff ought to ſhew the Quality or Nature 
Act ont thereof, as Arable Land, Meadow, Paſture, &c. Trin. 12 Fac. (r) Har- 
ante under pin's Caſe, 11 Co. 25 b. adjudged. 


Title Diſmes. | | 
(r) Moor 837. PI. 1130. S. C. adjudged. 1 Rol. Rep. 68. S. C. adjudged, another Exception being 


taken alſo, viz. That the Ejectment was ſuppoſed in May, when there was no Tithe, Palm. 101. 
S. C. cited. | 


(s) 1 Sid. 8. (s) An Ejectment lies not of a Cloſe containing 3 Acres, without 
229. S.P. ſhewing of what Nature the Acres are, as Land, Meadow, Paſture, 
_ * Wood, &c. becauſe the Poſſeſſion is to be recovered by Habere facias 
ged. And Poſſeſſionem, and mult follow the Form of other Writs of like Nature, 
vid. Styl.194. as a Writ of Right, of Ward, Ejectment de Gard, &c. Mich. 12 Fac. 
x Levin. 213. (t) Savil's Caſe, 11 Co. 55. adjudged, and Judgment arreſted accord- 
(t) 1 Rol. ingly, (u) though the Name of the Cloſe was inſerted in the De- 
Rep. 55. claration. 


S. C. adjud⸗ : ; 
ged. Bridg. 56. cited to be adjudged. Hard. 133. cited. (u) Vid. ſupra, Pl. 5. and the Notes 


there. 


— — 


(w) Unt an 9. An Ejectment will not lie de 50 Acris (w) Montani, becauſe (x) that 
Ejectment may contain Arable, Wood, Paſture, or other Species. Paſch. 17 Fac. 
lies in Ire= between (y) Stafford and Macdonnough, Palm. 100. upon a Writ of Error 
_ 7 5 Judgment out of Ireland, it was for this Reaſon reverſed. 
cre | 
8555 foz it is a Moꝛd there well known. Mulcarry and Eyres, Cro, Car. 512. Palm. 100. 
(x) An Ejecment lies not de Caſtro, Villa, & Terris in R. without expzeſſing the Number oz Cer- 
tainty of Acres, foz upon ſuch general Demand no Habere facias Poſſeſſionem can be awarded, 
Yelv. 118, 119. adjudged upon a Wit of Erroz out of Ireland. —An Ejectment does not lie 
de Virgata Terre. Cro. El. 339. cited to be adjudged. (Y) 1 Rol. Rep. 166, 189. adjudged upon 
5 A of Erroz upon a Judgment in Iceland, and that Judgment reverſed here accozdingly, 
ard. 58. S. C. cited. 


4 - 10. An 


Ejectment. 770 


th a. * a 


* AM. — _—_— ** "0 "I 


10. An Ejectment lies de Domo, becauſe but an Action of Treſpaſs in 
its Nature, and here is a convenient Certainty, ſo that the Sheriff ma 
eliver Poſſeſſion. Hill. 20 Fac. between :) Royſton und Ecelifton 
Cro. Fac. 654. adjudged, though objected it ought to have been as cer- re 


a f - Rep. 335, 
tain as a Præcipe, and according thereto, ag 1 Sc 


; asdjudgrd. 
And vid. 3 Levin. 97. Hard. 76. 


11. An Ejectment lies of Underwood, though a Præcipe does not. 
Mich. 22 Fac. between Warren and Wakely, 2 Rol. Rep. 482, 483. 


12. Whether an Ejectment lay de Repoſitorio, Trin. 15 Car. between 
(a) Sprig and Rawlinſon, Cro. Car. 555. upon a Writ of Error, the Court (a) 1 Jon, 
divided; though ic was argued, That Repoſitorium ſignifying a Ware- 454+ S. C. 
houſe as well as Cupboard, it ſhould rather be intended of a real Thing, àud fatd, the 
of which a Demiſe might be made, than otherways, and the Defendant better Dp: 


2 2 f . nio 
in Error for Expedition brought a new Action. — bad 


er jeants- Ian 


being, That it was naught, Berkly retracting his firſt Opinion, the Judgment was reverſed. 


13. (b) An Ejectment does not lie for a Meſſuage and 40 Acres of (b) Co. Cir 
Land, Meadow, and Paſture thereto belonging, without diſtinguiſhing 471. S. b. 
(c) how much of one Sort, and how much of the other. Hill. x5 Car. Admitted, 


berween (d) Martin and Nichols, Cro. Car. 573. adjudged. 283 
of 20 Acres Jamnorum & Bruer' is well enough, becauſe intended of Lands of the ſaine Nature, 


ons Neath on which Gozſe and Furze grow, Cro. Car. 179. 1 Mod. go, (d) Hard. 59. S. C. 
cited. 


14. e) An Ejectment lies of a Cottage, becauſe the Deſcription of (e) Cro. El. 
the Thing by that Name is ſufficient and certain enough to ſhew the 1 
Sheriff of what to deliver Poſſeſſion; yet it was ſaid, That a Recovery ch Gt. 
lay not of a Cottage, Paſch. 1649. between Hammond and Ireland, 555. S. P. 
Styl. 215. adjudged. b Tas 

udges 


arguend', Hard. 55. S. P. arguend'. Et vid. 1 Levin. 58. 


15. An Ejectment lies not of 3000 Acres of Waſte, becauſe the Word 
Waſte is uncertain, and may contain Land of any Quality, and the 
Sheriff will be at a Loſs what Land to deliver. Paſch. between Hancock 
and Price, Hard. 57, 58. adjudged. 


16. An Ejectment lies de Stabulo. Hill. 13 & 14 Car. Lady Dacres, 


1 Levin. 58. adjudged upon View of ſeveral Precedents of Recoveries 
de Stabulo. | 


17. An Ejectment lies not de uno Crofto, (f) becauſe of the uncertain (f) But an 
Signification of the Word. Trin. 23 Car. Styl. zo. the Ejectment being Ejeamenc 
brought for other Things alſo; (and Rolle doubting whether it would will lie de 


, Crof 
lie for the Croft, for that a Formedon would not lie thereof, though Ob 1 


(g) an Aſſiſe might, becauſe put in View to the Recognitors) the Lev 58. b. 

Plaintiff Ch) releaſed his Damages, and took Judgment for the Re- per Twyſden. 

ts * 5 
3 1 ++ 

a Ulrit of Dower oz Aſſize would lie de Crofto, and ſo that an Efectment would lie, though a 

Fozmedon would not. Et vid. Styl. 203. 1 Rol. Rep. 166. 1 Rol. Abr 575. Pl. 1. (h) Foz this, 

vid. 1 Rol. Abr 784. Pl. 4 and the Notes there. | 
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18. An Ejectment lies de quodam Loco wocar the Veſtry in D. for this 
is a ſufficient Deſcription, ſo that Execution may be had thereof. Hill. 
34 Car. 2. between Hutchinſon and Puller, 3 Levin. 96, 97. adjudged. 


(% Where (a) Declaration. 
the Decla- 
ration was 


not, quod a 1. N an Ejectment the Plaintiff declared upon a Leaſe of a Meſ. 


Firma = ſuage, 10 Acres of Land, 20 Acres of Meadow, and 20 Acres of 
er Foal Paſture, per Nomen unius Meſſuagii, & decem Acrar' Prati, be it more or 


inde, and leſs. (b) Mich. 7 Fac. Telv. 166. after a Verdict for the Plaintiff the 
held well Judgment was arreſted, for upon the Matter diſcloſed by the Plaintiff 
enough, himſelf he could not have Execution of the 88 found by the Ver- 
8515 Sa 1 dict, for by the Leaſe but 20 Acres were demiſed, and the Words, more 
14. S. C. or leſs, cannot by common Intendment be taken to extend to 30 or 40 
and ſeems to Acres, and there is Land demanded by the Declaration which is of ano- 


= — K. ther Nature than what is mentioned in the Per Nomen. 
ranflation 
of Yelv. Day and Fyn, Ow. 133. ſeems to be $. C. and ſaid by Yelv. That the Wo2ds, ſive plus ſive 
minus, mult be intended of a reaſonable Quantity. 

| by 


- Decla⸗ 


Ejectment. 


Declaration, 
as to the Entry. 


1. IN Ejectment the Plaintiff declared upon a Leaſe for Years, babend' 
(a) a Die datus, Virtute cujus Dimiſſion he entered, and was poſſeſ- 
ſed until ejected by the Defendant. Trin. 42 Elis. between Douglas wile where 
and Shank, Cro. Eliz. 766. after a Verdict for the Plaintiff, it was the Haben- 
moved in Arreſt of Judgment, that the Day of the Entry was not dum was 
alledged; and if he entered on the Day of the Date, he was a Dif. 2 dH. Cro. 


) Other⸗ 


ſeiſor, and (b) the Virtute cujus helps not, upon which the Court was Jec 145. 
at firſt divided, but Judgment was after arreſted. | N 


| R 1 3 fo2 that the 
Date is the Time of the Delivery, and it differs from the Day of the Date; ſo att Eng 


alledged that the Defendant poſtea the lame Day ejected the Plaintiff, it was held to be well 
enough: but toz the Commencement of ſuch Leaſe, vid. the Diviſions under Title Eſtate 
When a Leaſe ſhall be ſaid to commence. Et vid. Cro. Jac. 258. 3 Mod. 199. (b) Lat. 199. 


2. In Eje&ment the Plaintiff deelared upon a Leaſe made 12 Fu. 

babend a difto duodecimo Die Fun, Virtute cujus he entered, and that poſtea, 

ſcilicet, ead' 120 Die Fun' the Defendant ejected him, and becaule the 

Plaintiff by his own Shewing entered (c) as a Diſſeiſor, and the De- (e) + Sia. 8. 

fendant ejected him (d) before he had Title. Paſch. 4 Fac. between Evans Dyer 59. a. 

and Croker, 3 Mod. 198. aſter a Verdi& and Judgment for the Plaintiff () It he 

in Ireland, upon a Writ of Error here it was reverſed. entereu be- 
foze his 


Leaſe commenced, though he continued in Poſſeſſion after, he was a Diſleiſoz. 1 Lev. 48. 
1 Sid. 8. Cart. 160. 


— * W— RR - — 


—ͤ—ä— ——— — - — 


Declaration. 
As to the (a) Ejexment, (a) Jn a 


eclaration 
| 7 in Eject- 
1. YN a Declaration of Ejectment, if it appears that the Defendant ment it need 
was ejected aiter the Leaſe made, it is ſufficient, though no cer- Hof appear, 
tain Day is alledged in which he was ejected, for the Day is not mate- t the De 


. £ . : ndant ex- 
rial, being before the Action brought. Mich. 10 Fac. between b) Mer- 3 


rel and Smith, Cro. Fac. 311. adjudged upon a Writ of Error, and that plaintif. 
Judgment affirmed accordingly, the Plaintiff declaring upon a Leaſe Godb. 69. 
made 25 Mar. 6 Fac. by Vertue whereof he entered, and was poſſeſſed and by Kemp 


till the Defendant (c) poſtea, ſcilicet, Anno Pondary, 
od : . . a ſo are all the 
ſexto ſupradic, entered and ejected him, and it appeared the Action was ancient Pze- 


not brought till 7 Fac. cevents; tho' 
a 
hath been uſed to ſay, quod extratenet. —And though the Term is expired, an Action lies foz 


Damages only, Co. Lit. 285. (b) 2 Bulſ. 29. S. C. (e) Where being alledged poſtea, though i | 


the ſcilicer is repugnant, and in Time pzecedent, yet it will be well enough, vid. Cro. Jac. 96; 
1 Sid. 8. Cro, Jac. 154, 429. 


2. Ik 
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2. If in Ejectment the Plaintiff declares on a Leaſe the 22 May, 
20 Fac. habend' a primo Die Mais for three Years, Virtute cujus he entered, 
and was poſſeſſed quon * poftea, ſcilicet, eiſd Die & Anno the Defendant 
ejected him, this is well 2 for his Entry being laid to be Virtute 
Dimiſſon, the poſtea eiſd Die & c. refers to the Day of the Leaſe made. 
Hill. 20 Fac. between Rutter and Mills, Cro. Fac. 662. adjudged, and 
that Judgment affirmed upon a Writ of Error accordingly; though ic 


was obje&ted, that the eiſd Die, &c. referred to the laſt Antecedent, 
and ſo the Ejectment was laid before the Leaſe commenced. 


Election. 


Election. N 


(A) In what (a) Caſes an Election is A. 
Sven by Law. of a great 


Waſte, grants 
D Y | the Motcty 
F A. ſciſcd in Fee of x00 Acres, enfeoffs B. of 18 of the 100 bf Yard- 
Acres, (without amgning of which of the 100 Acres he u en pins 
enkeoff d him) to hold to B. and his Heirs, at Election without l. 


' I ho al- 
of B. and his Heirs when thep pleaſe; this is a void without af 


certaining 


Feoffment, ſo that this cannot be made good by any Elecion, be, whit Parr, oc 
cauſe a Livery cannot operate in Futuro, but ought to paſs the dhe ſpecia! 


Freehold p2eſentlp o2 never, and therefo!e the Fcoffment void. Name of the 
(c) Dy. 11, 281, 19. adjudged, Lid oe dew 


R hi b 
reduced to a Certainty by the Election of the Grantee; but otherways in caſe of the Cs 


King's Grant, 
for in ſuch Caſe there is no Election given againſt the King. 1 Leon. zo. b. Noy 29 1 
(c) Bullock and Burdet S. C. ſeems to be adjudged, becauſe the Heir could not elect. Moor 181. 


Pl. 215. adjudged. N. Beal. 148. Pl. 206, adjudged. 1 And. 11. adjudged. Hob. 174. cited. Et vid. 
2 Rol. Abr. 11. Pl. 6. S. C. judg 74. cite 1 


2. If A. being ſeiſed in Fee of a Manor, Part in Demeſn, and Part 
in Leaſe for Years, rendring Rent, and Part in Copy hold, in Conſide- 
ration of a Sum of Money, by Indenture grants, bargains, and ſells it 
to B. to hold for 17 Years from the Death of A. and after A. covenants 
to ſtand ſeiſed thereof to the Uſe of himſelf and the Heirs of his Body, 
and dies, and B. enters, (d) he may ele& whether he will take by the (d) Þ Bar 
Common Law, or by Bargain and Sale, for A. had Power to paſs it Sun and 


either Way ; and if he ſhould be obliged to take by Demiſe at Common Dae Gan 


Law, then B. would loſe the Rents reſerved upon the Leaſes for Years Paſch', and 
for Want of an Attornment. Paſch. 37 Eliz, (e) Sir Rowland Heyword's At the tame 
Caſe, 2 Co. 35. adjudged ; and that this Election remained, notwith- Time the 


{tanding the Alteration of the Eſtate by the ſecond Indenture and the pode * 
Death of the Leſſor. 


Fine to the 
3 Bargainee, 
he may elec to take by one oz the other. 4 Co. 72. a. And foz this, vid. 3 Leon: 16. 2 And. 161 
But where a Man ſhall take by the Common Law oz by way of Uſe at his Election, vid. 2 Rol. 
Abr. 587. and the Notes thereupon. (e) 2 And. 202. S. C. adjudged: Ind though by the Death 
of A. the Power to take by Jttoznment was determined, yet now he ſhould take it as he might. 
Poph. 95. S. C. reſolved by the Chief Juſtices upon a Reference to them out of the Court of cuards; 
and ſaid, That all the Judges in England were of the ſame Opinion, upon their Werting at 
Serjeants-Inn upon another ow Cauſe. Hob. 159. S. C. cited; and ſaid, where a Pan's Act may 
wozk two Uays, both ariſing ous of his Jntereſf, the Elenion is given to the Patient to uſe it 
either Pay, 2 Rol. Abr 787. S. C. which vid. with the Rotes there. 


7 M (B) Who 


Election 


(B) Who ſhall have it. 


1. JF a Man leaſes Land koz Years, reſerving weekipy 9 Quar- 
ters of Wheat, oz the Value thereof as it ſhall then be fola 
in the Market of W. ik the Leſſee paps neither of thele at the 
Time appointed, the Leſſo2 map have his Action at his Election 
foꝛ the Wheat only, oz fo2 the Value onlp; ſo2 tho? the Leſſee might 
have paid any of them at his Elcgion at the Day, pet after the 
Day the Law gives the Election to the Leſſoz. Tr. 3 Ja. B. R. be- 
tween Loꝛd Denny and Parnell adjudged, | 
(a) Hob. 174. 2. %% If a Man bargains and ſells 300 Cozds of Wood out of 
like Point. his Woods to auother and his Adigns, to be perceived by the 
Appointment of the Bargaino?, if the Bargatino? does not aſſign 
it within a convenient Time after Fiequeſt made by the Bargainee 
o: his Ozantee, they map take it without Appointment. 
(b) This is Co. (b) 5. (c) Palmer 24. b. reſolved: P. 43 El. B. R. 


miſprinted 


in che Original, for there 'tis 4. (e) Baſtet and Paynard 8. C. Cro. Eliz. 819, 820. adjudged, for 
that the Bargainee before Appointment had an Intereſt which was aſſignable. Noy 32. obſcurely. re- 
ported. Moor 691. Pl. 955. S. C. but S. P. does not appear. 1 Jon. 276. S. C. cited. 


(d) Co 37.4. z. (d) Where the Things granted are annual, and to have Conti- 

28 * nuance, the Election (where the Law gives it him) remains to the 

mw 7 * Grantor, as well after the Day as before: Otherways when to be per- 
formed unica Vice. Co. Lit. 145. a. 

4. As if I grant to another for Life an Annuicy or Robe at Eaſter, 
and both are behind, the Grantee ought co bring his Writ of Annuity 
in the Disjunctive; for if he ſhould bring it for the one only, and reco- 
ver, this Judgment would determine the Election for ever, tor he ſhould 
never have a Writ of Annuity afterwards, but a Scire Facias upon the 

(e) Fol. Judgment; which Reaſon Fitz. (e) in his Natura Brev' not obſerving, 
152. b. held an Opinion to the contrary. Co. Lit. 145. a. 

5. Bur if I contract with you to pay you a Robe or 205. at Zaſter, 
you may after the Feaſt bring Debt for the one or the other. Co. 
Lit. 145. 4 | | 

(f)2Co.37.b. 6. as If one enfeoffs another of two Acres, to hold the one for 
S. P. Life, and the other in Tail, and he before Election makes a Feoffment 
of both, in this Caſe the Feoffor ſhall enter into which of them he 
will, for the Feoffee by this wrongful AR hath loſt his Election. Co. 


Lit. 145. a. 
7. it A. covenants with B. that B. ſhall elect 20 of his beft Trees 
out of his Wood, to be taken within 1x Years, though by that Cove- 
nant B. hath 11 Years to ele, yet 4. cannot cut any Trees till B. 
hath ele&ed, for by cutting any Trees in the mean Time, the Latitude 
(8) 2 Levin. of his Election would be abridged. Trin. 27 Car. 2. between (g) Mot 
142.S.C. teram and Folly, 1 Vent. 271. adjudged; and Hale ſaid, it was not like 
* _ Sir Tho. Palmer's Caſe, in (h) 5 Co. where one ſold 2000 Cords of Wood, 
which A. to be taken at the Election of the Vendee; and it was held, if the Ven- 
granted 2 dor cut any Wood before the Vendee elected, the Vendee could not 


of his beſt meddle with it, but muſt ſupply his Bargain out of the Reſidue, 
Trees, &c. 


and adjudged, the Bzantoz could not take any in the mean Time, at leaſt, without Kequeſt to 
the Gzantee to make his Election; and ſo it was not like Palmer's Caſe, fo2 that being only of 


fo manp Loads of Mood, it was ſufficient if ſo many were left foz the Gzantee. Foz this, 
vid. 1 Part 807. Pl. 9. S. C. (b) Supra, Pl. 2. S. C. 


(C) Who 


lt. tt. at. —_——— „ 


Election. 
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(C) Who may elect. 


1. J a Man levics a Fine Come ceo que il ad de fon done of an 
Houſe and 100 Acres of Land in 1). where he hath there an 
Houſe and 138 Acres, (a) the Conuſce may elect which 109 Acres 
he will have, (b) foz the Election is given to him by the Finc, (. Moor #4, 


M. 37 El. B. R. between Morris and Leveſay, agreed. N 1 


: | me l . 
(bi That che Ceſtuy que uſe ſhall have it. Moor 102. Pl. 247. 602. Pl. 832. fi EL 
the Deviſee of two Acres not aſcertained ſhall have the Election, N. Dyer 280. b. margine. —Upon 
a Covenant, in Conſideration of 13 to ſtand ſeiſed of ſo much Land as ſha 1 


: I be of the y 
Value of 4o Marks, it hath been a Queftion, Whether they ro whom the Aſſurance 1 a 2 


enter into any Part of the Land of the Value of 40 Marks st their Election, and hold the flak tn 
Severalty, or if they ſhall be only Tenants in Common with the other? And whether they may chuſe 
one Acre in one Place, and one Acre in another, and fo through the whole Land where they pleaſe, 


1 Leon. fs Et vid. Kelw. 84. b. N. Dyer 28& margine, 281. margine, 1 Rol. Rep. 187. Lit. 
ep. 218. 


2. But in the ſaid Caſe, if the Conuſee renders it back to the 
Conuſoz fo2 certain Years, the Conuſoz hath the Election given 
him which 100 Acres he will have, and he map elec. M. 37 El. 
B. R. between Morris and Leveſay, per Curiam. | 

3. Ik a Man gives two Acres to one, to hold one fo2 Life, the 
other in Fee, the Donce hath Election. Com. Reneger & Fol. 6. b. 

4. It a Man levies a Fine Come ceo, &c. of an Vouſe and 
100 Acres of Land in D. (where he hath there 118 Acres) and 
the Conuſee renders to the Conuſo? fo? 100 Years, and afcer the 
Conuſo? dies, his Executoz map elec which of the 190 Acres he 
will have, becauſe this was a Thing in Intereſt in the Teſtatoꝛ. 
M. 37 El. B. between Morris and Leveſay, agreed per Curiam. 

5. It a Man gives one of his Hozſes to A. and B. and after A. 
dies, pet B map cle, becauſe this was a Thing in Intereſt in 
them, and no crp2eſs Election limited. Mich. 37 El. B. between 
Morris and Leveſay, per Cutiam. 1 

6. But ik a Man gives one of his Hozſes to be elcced by A. Fol. 525. 
and B. if A. dies bekoze Election, B. cannot clean, M. 37 El. . 
between Morris and Leveſay, per Curiam. 

6. (c) When nothing paſſes to the Feoffee or Grantee (d) before 
Election to have the one Thing or the other, there the Election ought (c) 5 2 36. 

to be made in the Life of the Parties, and (e) the Heir or Executor fanie U 


ule. 
cannot make the Election. Co. Lit. 145. a. d) Uhen 


Election 
creates the Inter eſt, nothing palles till Election. Hob. 174. But where the Intereſt veſts betoze 


Election, vide 2 Rol. Abr. 147. L. and the Rotes there. (e) Foz if he ſhould, he ſhould take 
as a Purchaſer, where named only by Way of Limitation, 1 Leon. 154. 


7. (f) But where an Eſtate or Intereſt paſſes immediately to the (f) 2 Co. 36. 
Feoffee, Donee, or Grantee, there Election may be made by them or u ute 
their Heirs or Executors. Co. Lit. 145. a. | — 

8. When one and the ſame Thing paſſeth to the Donee or Grantee, 
and the Donee or Grantee hath Election in what Manner or Degree 
he will take this, there the Intereſt paſſeth immediately, and the Party, 
his Heirs or Executors, may make Election when they will. Co. Lit. 

145. a. 

w (g) In caſe an Election is given of two ſeveral Things, always (3) Co 37.2. 
he chat is the firſt Agent, and which ought to do the firſt Act, ſhall (ame Rule, 
have the Election. Co. Lit. 145. a. | 

10. As if a Man granteth a Rent of 205 or a Robe to one, and his 
Heirs, the Grantor ſhall have the Election, for he is the firſt Agent, by 
Payment of one, or Delivery of the other. Co. Lis. 145. 2. 8 

11. So. 


— 
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(h) Diver⸗ 
lity between 
Things in 
ended and 
ender. 
2 Co. 33, $5. 
(i) Moor 82. 
Dyer 91. 
t. 


(k) Who 
ſhall have 
the Election 
upon a Con⸗ 
dition 02 Co- 
venant, vid, 
ante 76, 77, 
8 


78. 
(1) Dal. 73. 
S. C. adjud⸗ 
ged. 


(m) But 
vid. this 
Caſe in 
Poph. 91, 92, 


(a) Whether 
Annuity or 
Rent-Charge, 
vid. 1 Part 
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(b) How to 


be made by 
a Corpora- 
tion. 1 Leon. 


30. 


11. So if a Man makes a Leaſe, (h) rendring a Rent or Robe, the 
Leſſee ſhall have the Election. Co. Lit. 145. a. 

12. (i) But if I give to you one of my Horſes in my Stable, there 
you ſhall have the Election, for you ſhall be the firſt Agent, by Taking 
or Seizure of one of them. Co. Lit. 145. a. 

13. If one grants to another 20 Load of Maple, to be taken in his 
Wood of D. there the Grantee ſhall have the Election, for he ought to 
do the firſt Act, wiz. ſell and take the ſame. Co. Lit. 145. a. , 

14. If (k) I have three Daughters, and I covenant that J. S. ſhall 
diſpoſe of one of them in Marriage, it is at my Ele&ion of which, and 
after Requeſt I am bound to deliver her to him, &c. Trin. 6 Elis. 
(I) Moor 72. Pl. 197. adjudged. 

15. If one ſeiſed in Fee of a Manor aliens the Manor, except one 
Cloſe call'd N. Part of the Manor, and there are two Cloſes call'd N. 
which are Part of the Manor, and one contains 9 Acres, and the other 
but 3 Acres, the Alienee ſhall not chuſe which of the ſaid Cloſes he 


will have, but the Alienor ſhall have the Election which of the ſaid 
Cloſes ſhall paſs. 20 Eliz. Sir Thomas Lee's Cale, 1 Leon. 268. 
adjudged. 


16. There was a Compoſition between the Prebend of A. and the 
Abbot and Convent of B. that the Prebend of A. and his Succeſſors 
for all Time to come ſhould have their Election yearly, either to receive 
Tithes in Kind of Corn or Grain ariſing within certain Lands of the 
Abbey, or elſe to receive 5 Marks, to be paid by the ſaid Abbot and 
Convent, in lieu thereof, ſo as ſuch Election was notified to the Abbot, 
or any of the Monks or Porter of the Abbey, &c. and the Lands came 
to the King by the 31ſt of H. 8. and from him to the Defendant, and 
the Prebendary came to the King by the iſt of Edw. 6. of Chanteries, 
c. and from him to the Plaintiff, Mich. 16 Car. 2. Hard. 381. between 
Sir William Ingolby & Vivel & al, admitting the Compoſition good, it 
was adjudged that the Power of Election was gone, becauſe it cannot 
now be made according to the Compoſition : But in this Caſe it was 
ſaid by Hale Chief Baron, that in one (m) Southwel!'s Caſe, in 44 El. 
where an Abbot had a Quanticy of Wood to be taken yearly in ſuch a 
Wood, or a Sum of Money at his Election, it was held the Election was 
transferr'd to the King by the Statute of Diſſolution of Monaſteries. 


(D) (a) What ſhall (b) be faid an 
Election. 


I. IF, a Man gives two Acres to another, to hold the one fo 

Life, and the other in Fee, and the Donee after makes a 
Feoffment of one Acre, this is an Election to have the Fee in 
that. Com. 6. b. 4 ; ] 

2. Ak a Man leaſes two Acres fo2 Life, the Kemainder of 
one Acre in Fee, and after Licenſes the Leſſee to cut Trees in 
one Acre, this is an Election that he thall have the Fee in the 
other Acre, Com. 6. b. 


(E) Where 


SA. ALS. as —— 
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— ld. — 


a . * 4. Hah. 


(E) Where the Election ſhall be per- 
petual. 


t. (a) Tt a Wan delivers an Obligation to A. to the Uſe of B. (a) 3Co.26.b 
and B. when he hears of it refuſes it, he cannot after by S. F. 

Agreement make this a good Deed, fo2 the Liefuſal is peremp⸗ 

tozp. H. 5 Ja. B. per Curiam. 


nn. — 


where in ſeveral Perſons, 


r- (a) W Hen the Election is given to ſeveral perſons, there the (2) 2 Co 375.2. 


(b) firſt Election made by any of the Perſons ſhall ſtand. ſame Bule. 
Co Lit. 145. a. (b) Where 
2. As if a Man leaſes two Acres to 4. for Life, the Remainder of an Election 


one Acre to B. and of the other Acre to C. B. or C. may ele& which of — f02 


the Acres he will have, and the firſt Election by one binds the other. Life ſhall 
2 Co. 36. b. bind him in 


Remainder, 
Moor 102. 


Emblements. 


(A) Who mall have them. 


I. F Leſſee at Will ſows the Land, and after deter- 
mines his Will, the Leſſoz ſhall have the Cozn. Co. ß. 
(a) Oland 116. agreed, Co. Lit. 55. b. becauſe he loſes his /:) Cro. El. 
Rent. | 460. S. C. 
2. Tf a Coppholder durante Viduitate fows the Land, and after & 8. F. by 
befoze Severance takes Yugband, the Lozd ſhall have the Coen, Popham. 
becauſe her Eſtate determines by her own Aa. P. 38 El. B. R. 
between (b) Oland and Burdwick, adjudged. Co. 5. 116. ſame cb) Ceo. El. 


Caſe. Po Lit. 57 b. 460. S. ©. 

adjudged by 
Popham and Clinch, Con. Fenner, Gaudy abſente, Moor 394. Pl. 512. S. C. adjudged. Goulſ. 
189, 190. S. C. adjudged. 2 Inf. 81. S. C. cited. 


3, Ik there be Leſſee koz Years, upon Condition that if he does 
Waſte 02 ſuch like, &c. that his Eſtate ſhall ceaſe, if he ſows the 
Land, and after does Waſte, the Leſſoz ſhall have the Cozn. 


(c) P. 38 El. B. R. held by Clinch. Co. 5. 116. b. Co, Lit. 55. b. 09 2 
1. . - 
per Clinch. 


7 N 4. It 
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Emblements. 

4. If there be Leffce fo2 Life, upon Condition, that if he doth 
ſuch an Ac, that he ſhall have it bur fo2 two Years, and he ſows 
6 65 the Land, and aftcr fozfeits the Condition, by which his Eſtate 
W506 5 * fo2 two Years is ended bekoze the Severance of the Con, (d) he 
4 — 2 ſhall not have the Con, but the Teſſoz. P. 38 El. B. R. by two 
at the End of againſt one. 
the 7 Years, 


to be performed by che Leſſee, to have it for Life, the Leſſee the laſt Years ſow the Land, but pe- 
forms not the Condition, he ſhall net have the Corn. Cro. Eliz. 461. by two Judges againſt one. 


5. So if Leſſee fo2 Years oz Lite ſows the Land, and after ſur⸗ 
renders befoze Severance, the Feoffo2 ſhall have the Cozn, P. 38 El. 
B. R. bp Popham. | 
6. So if Leſſee fo2 Tife o: Years ſows the Land, and after 
aliens in Fee befoze Severance, the Teſſoz entring foz a Foztct- 
(e) Cro. El. ture, ſhall have the Co2n. (e) P. 38 El. B. R. per Popham. 
461. S. Go 


& S. P. by three Judges, for the Leſſor enters by Title Paramount. Goulſ. 189. S. P. agreed pet Cuz 
riam. Moor 5. Co. Lit. 55 b. 
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7. If a Leaſe be made to a Baron and Feme during the Co⸗ 
verture, and the Baron ſows, and after thep are divozced Cauſa 
Preconttactus, the Baron ſhall have rhe Co2n, becauſe the Judg⸗ 

(F) Cro.Eliz, ment is the Au of Law. Co. 5. (f) Oland 116. b. 


61.S.C. 
& S. P. agreed by three Judges. Moor 395. S. C. & S. P. per Curiam. 


8. And in this Cafe, if the Divozre be at the Suit of the Ba- 
ron, pet he ſhall have the Coꝛn, becaufe the Judgment is the Ac 
of Law. (g) Co. J 116. b. But ſee the Caſe in the Nepozt, and 

(8) Cro. there Popham doubted thereof, 


Eliz. 461. 
S. C. & S. P. by two Judges. 


(h) Or at 9. It Tenant fo2 Life, o; (h) fo2 the Life of another, ſows 
Will. * and after his Eſtate determines by the Death of Ceſtuy que vie 
Lit. 55. d. befo2e Severance, the Lefſce 02 his Erecuto2s ſhall have the Coꝛn. 
Co. Lit. 55. b. fo; the Coꝛn is Fructus induſtcialis, and this is given 
(i) Hob. Fol rg encourage Fnduſtry and Charge fo2 the publick Good, Ho- 
2 bert's Reports (i) 178. 
Fol. 727, 10. It a Coppholder durante Viduicate eaſes fo; one Year, and 
the Leſſee ſows the Lond, and after the Copnholder takes 
Husband, pet the Leſſee ſhall have the Co2n, fo2 her Act ſhall not 
(*) 5 co. Piejudice a third Perſon, P. 38 El. B. K. between (K) Oland and 


116. a. S. C Burdwick agreed. 
& S. p. ton. 


for as to the firſt Leſſor, he ſhall not be in better Caſe than his Leſſor was. Co. EI 461. 


8. 
by Clinch, becauſe his Eſtate was determined by the At of another. Goulſ. 189, 190. S. 
by two Judges. | | 


8 P. 
S. P. 


C. & 
C. & 
17. Ik Tenant at Mill ſows the Land, and after ſurrenders 

the Land ro the Leſſoz bekoze Severance, and the Teſſo2 accepts 

it, the Teſſo2 ſhall have the Cozn, and not the Tcnant at Will, 

though this is not p:operip a Surrender foz the Weakneſs of the 

(1) The Di. Eſtate, pet this is a Kelinguiſhment of his Eſtate, and (1) ſo it 


verſity is is drtermined by his own Ac. M. 31, 32 El. B. R. between Weeper 


where the and Handall, admitted, 
Eſtate is de- 


termined by his own Act, and where by the AR of Law, or of a Stranger. Co. Lit. 55. 5 Co. 116. 


Cro. Eliz. 461. Goulſ 189. Hob. 132. Dyer 316, Ow. 102. —Gid, Hob. 132. margine, where 
Leſſee for Years held over, and ſowed, &c. 


4 42. If 
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12. Ik Tenant foz Years, ſi tam diu vixeric, ſow 2 
foze Severance, pet the Exetutoz of the Leſſee mall b : He. 


fo2 the Uncertainty of the Determination of his Eſtate 


Rand it 
would be inconvenient that the Land ſhould not be man; 
13. It Leſſee fo; Life leaſes fo2 Years, and the Lefſee to; Bears 


ſows, and after the Leſſee fo2 Life dies bekoze Severance 
Ercecuto? of the Leſſee fo2 Years ſhall have the Co2n, os che ns 
tainty of the Determination of his Eſtate. Co. 5. Oland 106. 

14. It A. ſeiſed iu Fee, has Iſſue a Daughter, his Wife pri- 
viment enſeint with a Son, and dies, and the Daughter enters 
and ſows the Lands, and befoze Scverance a Son is bozn, yet the 
Daughter ſhall have the Cozn, becauſe her Eſtate was lawful 
and defeated by the Act of God, and it is fo2 the Good of the 
Commonwealth that the Land be ſowed. Co. Lit. 55. b. g 

15. Ik the Baron be ſeiſed in Fee oz fo2 Life in the Night of 
his Feme, and ſows the Land, and dies, oz his Wife dies be⸗ 
4 8 pet he 02 his Executo; ſhall have the Coꝛn. 

Lit. 55. b. 

16. Jt there be Baron and Feme Jointenants fo2 Life, and 
the Baron ſows the Land, and dies befoze Scverance, his Exc 
cuto2 ſhall have the Emblements, and not the eme, fo it ſeems 
there is no Diverſitp between this and where the Baron is ſciſcd 


in the _ of the Feme. Dubitatur, M. 5 Jo. B. between (m) 
Skele and 


N 
rnold. Dy. 15 El. 316. 2. Contra, Co. Lit. 55. b. ops 85K. 


23 dubitatur; 
and the Court divided thereupon. N. Dyer 316. a. S. C. cited in margine to be adjudged accordingly 


Cro. Eliz. 61. S. P. cited to be adjudged as in Co. Lit. Et vid. Ow. 102. 


17. Jf a Feme ſeiſed in Fee oz fo? Life of Land ſows it, and 
akter takes Husband, who dies befoze Severance, it ſeems the 
Wife ſhall have them, and not the Executoz 02 Adminiſtratoz of 
the Baron, bccauſe the Baron did not ſow them. 

18. Ik the Baron ſeiſed of a Copphold in Fce ſows it, and 
after ſurrenders to the Uſe of his Feme, who is admitted acco2d- 
ingly, and afrer the Baron dies bekoze Scverance, it ſeems that 
the Mike hall have the Emblements, and not the Executo? oz 
Adminiſtratoz of the Baron, becauſe the Baron paſſed the Em⸗ 
blements with the Land to the Feme, as annered to the Land, 
and therefo:ce the P2ivilege which the Law gave to him which 
ſowed is taken awap by the Surrender, and ſo all one as if tie 
Feme had ſowed it, oz purchaſed the Land ſowed of a Stranger. 

19 (n) Jf the Baron ſows the Land, and dies befoze Seve- (a) 2 If. 81. 
rance, and his Wike is endowed of this Land (o ſowed ko: her Tt vid. 
third Part, ſhe ſhall have the Emblements, and not the Heir no: oo i bo 
Execcuto:, ko ſhe is to have the Land, fueric culta five inculta cum 4. poached 
Fructibus & Redditibus. Bracton, Lib. 2. Fol. 96. S. 2: 

20. If Tenant by Statute-Merchant ſows the Land, and be- 
foze Severance a caſual P2ofir happens, by which he 18 latiſ⸗ 
fied, pet he ſhall have the Con. Co. Lit. 55. b. | 

21. (o) Jt A. ſciſed in Fee of Land ſows it with G2ain, and (% Ce . 
after (p) grants it to B. fo: Life, the tiemainder to C and after arcuend?. 
B. dies befoze Scverance, C. ſhall have the Cozn, and not the Godb. 299. 
Erecuto2s of B. fo: the fieaſon of Jinduſtry and Charge in B. ig S. P. adjud- 
wanting. (q) Hobert's Reports 178. per Curiam. 7 SY 


deviſes. Cro. El. 62. 464. Gouldſ. 44. Winch 51, 52. But in Cro. Eliz. 61. it is ſaid, That if 
B. tad N them to anorher it had been otherways, for by the Grant they had been quali Chatte la 
ſevered from the Land. (q) Hob. Rep. Fol. 132. S. C. & S. P. per Cutiam. 


23. If 


Emblements. 
r 22. Ik Leſſee at Will ſows the Land with Gzain, Roots, Flax, 
e, Hemp, oz other annual Profit, and the Leſſoz enters bekoze Seve⸗ 
rance, pet he ſhall have it. Co. Lit. 55. b. 
23. But if the Leſſee plants young Fruit-Trees, oz young 
Oaks, Aches, oz Elms, &c. oz ſows the Land with Acozns, 
and aftcr bcfoze Severance the Teſſee at Will is put out of the 
Land by the Leſſoz, pet the Leſſee ſhall not Have theſe, becauſe 
they render not anp annual oꝛ pꝛeſent Pzofit. Co. Lit. * b. 
24. Jf Leſſee at Will, by good Husbandzp o2 Induſtrp, either 
by overflowing oz making of Trenches, oz compalling of Mea⸗ 
dows, 02 by digging up of Buthes oz ſuch like, makes the Gzaſs 
to grow in greater Abundance, pet if the Teſſo2 enters and ejecs 
him, the Teſſce ſhall not have the Ozals, becauſe the Gzaſs 
is the natural Pzofit of the Land. Co. Lit. 56. 
25. Do if Leſſee at Will ſows the Land with Yay-Sced, and 
by this encreaſes the G2zaſs, and the Leſſo2 enters and ejeas him, 
pet the Leſſee ſhall not have it. Co. Lit. 56. 
(r) 11 Co. 26. (r) If a Diſſeiſor ſows the Ground, and ſevers the Corn, and the 
he * — P. Diſſeiſee re- enters, he ſhall have the Corn, becauſe he enters by a for- 
the — mer Title, and the Severance or Removing the Corn alters not the 
ing them of Caſe, for the Regreſs is a Re- continuance of the Freehold in him, in 


the RG Judgment of Law, from the Beginning. Co. Lit. 55; b. 

cannot alter 

the Pzoperty of the Difſciſce 2 But foz this, vid. Dyer 31. b. Moor 24. PI. 84. Dal. 30. Cro. El. 
464. 1 Rol. Rep. 101. 


— — 
a. a A005 ao. A 5 — i. 1 


27. Before the Statute of Merton, made the zꝛ th of Hen. 3. it was a 
Doubt, whether Tenant in Dower might deviſe the Corn ſhe had 
ſowed? Or if ſhe did not, Whether her Executors ſhould have it, or he 
in Reverſion ? For by ſome, her Eſtate being created by Law, as when 
her Dower was aſſigned, ſhe ſhould have the Land ſowed or unſowed, 
ſo at the Time of her Death he in the Reverſion ſhould have ir ſowed 
: or unſowed; but the better Opinion was otherways: And to clear this 
(5) . Doubt, that Statute was made, Quod Viduæ poſſint legare (s) Blada ſua tam 
Keie Fre de Dotibus quam de aliis Terris ſuis, Oc. 2 Inſ. 80, 81. 
1 28. If A. is bound in a Statute to B. and A. ſows his Land, and after 
(0 Judg- (t) B. extends it, and it is delivered to him in Execution, B. ſhall have 
ment was the Corn ſowed. Trin. 29 Eliz. between Burden and Withington, 2 Leon. 
given _ 54. adjudged. 
and he 
ſewed the Land, and b:ought a Writ of Trro2 to reverſe the Judgment, but it was affirmed, &c. 
2 Bulſ. 213. adjudged the Recovero2 ſhould have the Tozn. 


29. So in caſe of a Recognizance. Trin. 29 Elix. 2 Leon. 54. per 
Curiam. 


30. If there be Tenant for Life, the Remainder in Fee, and Tenant 


for Life leaſes for Years, and the Leſſee for Years is ouſted, and he in 
Remainder for Life diſſeiſed, and che Diſſeiſor leaſes for Years, and his 
Leſſee ſows the Land, and Tenant for Life dies, the Leſſee of the Te- 
nant for Life of the Land having the Right to the Land, by Conſe. 
quence had a Right co the EmbRments, as Things annexed thereto ; 
and though the Death of the Tenant for Life determined his Intereſt 
in the Land, yet his Right to the Emblements remains. Paſch. 38 Eliz. 
(o) Cro. Eliz. (u) Sir Hen. Knivet's Caſe, 5 Co. 85. a. adjudged. 


6 U 6 : 2 . . . *s* 
8 E. adpudged, foz if he had enter'd in the Liſe of Tenant foz Life, tis clear he ſhould have had 
the Cozn; and when by the Death of the Tenant foz Life he cannot enter, the Law ſupplics 
his Entry, Gouldſ. 143, 144. S. C. adjudged. 


4 352 There 
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Enfants. 


zi. There were Hops growing out of ancient ; 
which a Woman was Tenant for Life, and ſhe $5 2000 bn e be 
fore Severance, and becauſe they grew by Manurance and 1 
Mich. 11 Car, between Latham and Atwood, Cro. Cay. 515. it was h 14 
that they were like Emblements, which ſhould go to the Baron ** 
Executor of the Tenant for Life, and not to him in Remainder, and * 
not to be compared to Apples or Nuts, that grow of themſelves. 

32. By the 28 H. 8. cap. 11. par. 6. it is enacted, That an Incumbent 
having ſowed his Glebe, may by Will diſpoſe thereof. 


Enfants. 


r — 


(A) What Infants, in reſpect of their 
Office, Cc. or for other collateral Re- 
ſpect, cannot avoid their own Acts. 


F the King conſent to an Ac of Parliament during his 
Minozitp, pet he cannot after avoid (a) this Ad, becauſe () $0 if the 
the King as King cannot be a Mino, fo2 as King he ig King mzkes 


a Bodp (b) Politick, Co. Lit. 43. 28 or 
ſhall never avoid them in reſpect of Infancy. 5 Co 27. 2. 7 Co. 12. Pl. Com. 213. 2. (b) The 
Acts of a Mayor and Commonalty ſhall not be avoided by reaſon of the Nonage of the Mayor, 


Cro. Car. 557. 5 Co. 27. a, b. 


I. 


(B) What Acts of an Infant are void, 
and what voidable. 


1. IF an Inkant in Ward to Guardian in Soccage enkeoffs the 
Guardian, this is void, (a) fo2 the Deceit that the Law % where 

intends in him that hath the Command of him, and the B2each his Conti- 

of Truſt which the Law repoſcs in him. (b) 35 Aff. 8. adjudged, mnwnce in 


: Poſſeſſion af- 
ter the full Age of the Ward is a Diſſeiſin, 1 Rol. Abr. 659. Pl. 13. (b) Fitz. Aſſize 322. S. C. 


2. Jf an Inkant ſurrenders a Leaſe fo2 Years to him in Lic- 
verſion, this is void, and cannot be made good by any Agree- 
ment at full Age. Mich. 13 Car. B. R. between (c) Fludd and c) Lloyd 
Gregory, per Curiam, reſolved upon a Trial at Bar, and Gzegoꝛv, 


| | Cro. Car. 502, 
S. C. & S p. ſeems to be admitted, though in that Caſe the Queſtion aroſe upon the Surrender of a 
future Intereſt. 1 Jon. 405. S. C. but it 1 the Queſtion in the Caſe was upon the Surrender of 


a futute Intereſt, 3 Mod. 310. S. P. per 
for it. 


70 3: But 


uriam agreed, and ſaid, there are expreſs Authorities 
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Enfants. 


(d) Where 
the new 
Leaſe was 
accepted, 
purſuant to 
a Covenanc 
in the old 
one, 2 Rol. 
Rep. 403, 
404, 407, 
408, &c. 
(e Lloyd 
and G2egopy, 


Cro, Car. 402. 


3. But if an Inkant being a Leſſee fo2 Years, to begin at a 
Day to come, (d) accepts a new future Intereſt foz the ſame 
Term, and at full Age when the Term begins entcrs into the 
Land, and accepts the new Leaſe, and claims in by it, this 
Agreement to the new Term ſhall be a Surrender in Law of the 
firſt Eſtate. M. 13 Car B. R. between (e) Fludd and Gregory, per 
Curiam, upon a Trial at Bar; but a ſpecial Verdic was found - 
of this among other Things, and after, Tr, 14 Car. B. R. upon 
Argument at the Bar, adjudged per Curiam upon this Point, 
becauſe it could not be foz the Benefit of the Inkant, and there⸗ 


foe the Law adjudged it void ab Inicio. Intratur, Tr. 13 Car. Ro- 


tulo 115 4. . 


S. C. adjudged, becauſe the new Leaſe was made without Increaſe of his Term, or Decreaſe of his 
Rent; and where there is no «pparent Benefit, or Semblance of a Benefit, the Acts of an Infant are 


void. 1 Jon. 


405, 406, S. C. adjudged, becauſe, as it is there ſaid, the new L-aſe being made by a 


Dean and Chapter for 99 Years, was abſolutely void. 


(a) Where 
an Infant is 
_— to do 
any thing b 
Law, + N 
ſame ſhall 


URSNG\ 
Fol. 729. 


bind him, 
though done 
without Suit 
of Law. Co. 
Lit. 172. 2. 


(b) Fitz. Ar. 
bitrament 4. 
8. C. 
(e) In the 

- Original "cis 
Veſturc. 
(d) Fitz Ar- 
bitrament 4. 
8. C. 


(e) Cro. Jac. 
494- S. Co 
adjudged, 
and the firſt 
Judgment 
reverſed ac · 


(C) What Acts done by an Infant 
(a) ſhall bind him. 


1. T7 an Jnfant in Keverſion accepts a Leaſe fo: Life of Tenant 

in Dower, but never takes the P2ofits, and at full Age 
diſagrees to the Teaſe, * this ſhall not bar him of his Acton of 
(Caſte fo: Waſte done in the mean Time. 30 E. 3. 16. 

2. Ik a Man lends an Inkant 10 l. to pay at a certain Day, 
os Contrada ſhall not bind him. 39 E. 3. 20. b. admitted by the 

4' ue. 

3. Ik an Inkant makes a Contract pro Victu & Veſtitu, this 
ſhall bind him. | 

4- Ak an Jnfant makes a Contract fo2 his Table, he map 
be charged in an Action upon this Contra, 18 Ed. 4. 2. 
(b) 10 H. 6. 14. : 

5. So if hc buys a (c) Coat o2 Cloth fo: Apparel, this ſhall 
bind him, fo2 he cannot live without Meat, Dink, aud Clothes. 
18 E. 4. 2. (d) 10 H. 6. 14. i 3 

6. Ik an Inkant be a Mercer, and hath a Shop in a Town, 
and there bups and ſells, and he contracts to pap a certain Sum 
to J. S. fo2 certain Wares ſold to him bp J. S. to re⸗ſell, pet he is 
not chargeable upon this Contract, fo2 this Trading is not im- 
mediatelp neceſſarp ad Victum & Veſtitum. Trin. 10 Ja. B R. be- 
tween (e) Hill and Whittingham, in a Writ of Erro? per Curiam, 
and the Judgment given befoze econtra reverſed; fo2 it he ſhall be 
bound therebp, Inkants mighſ be infinitelp pꝛejudiced, and buy 
and ſell, and live by the Loſs. | | 


cordingly. 2 Rol. Rep. 45. S. C. adjudged, and the firſt Judgment reverſcd accordingly. 


(f) 1 Levin. 
86 S. P. ad- 
judged. 


7. Ik an Infant makes a Contraa pro Victu oz Veſticu, and cn- 
ters into a ſtngle Bill fo2 Payment thereof, this ſhall bind him, 
though he be ouſted of his Law thereby. 


4 8. But 


5 Enfants. 76 


8. (80 But if the Inkant enters into an Obligation with a (8) Co. L. 
Penalty fo; (h) Payment thereof, chis Obligation ſhall not bind 75 „ P. 
him. Paſch. 32 Eliz. B. R. by thie? Juſtices. Mich. 11 Ja. B. (t) A Man 
Cupworth's Caſe, per Curiam. laid out Mo. 


ney 2 the 
3 neceſſary 
gation in double the Sum for P 
and: Archdale, Cro. Eliz. 920. adjudged void per totam Curiam. „ oy 
— But if he had taken an Obligation of the very Sum laid out for his neceſſary n 0 1 
been otherways. Cro, E. 910. per Curiam. „it ha 


Mest and Drink of an Infent, and took an Obli 


9. But an Inkant may bind himſ\clf in an Aſſumpiic fo? Pap- 
ment thereof, and an Action upon the Cale lies againſt him up- 
on the Pꝛomiſe, foz this is but in nature of an Acion of Debt 
and therefoze where Debt lies, an Action upon the Caſe lics 
againſt him, (but perhaps it would be otherways upon a colla: 
teral Pꝛomiſe) fo2 (Jager of Law is not to be regarded, fo? a 
Man of full Age ſhall by ſuch Action be ouſted thereof, Trin. 
15 Ja. B. C. between (i) Tiller and Buckſtone, Rot. 1374. adjud- (i) Noy 85. 
ged, that an Action upon the Caſe lap againſt an Jnfant upon 8. C. cies. 
P2omiſe of Payment ko: Beer and Villets. Mich. 2 Car. Regis, L' 157 
between (K) Delaval and Clare, agreed per Curiam. Contra, Mich. An. 
II fa. B. per Curiam. * 


10. If an Inkant p:omiſes another, that if he will end him Et vid. 
Meat, Dink, and Waſhing, and pay ko: his Schooling, that he 3 Bull. 18s. 
will pay him 71. yearly, an Aq ion upon the Caſe lies upon this 8 oP. 
P2zomiſe, (1) fo: Learning is as neceſſary as other Things; and (1) Co Lit 
though 1t is not mentioned what Learning this was, pet it ſhall 172. a 
be intended what was fit fo2 him, till it be ſhewn to the con- 
trary on the other Part; and though he to whom the Pꝛomiſe 
was made does not inſtruc him, but pays another fo2 it, the 
P2zomile of Nepapment thereof is good; and it appears that the 
Learning, Meat, D2ink, and Waſhing, could not be affo2ded fo2 
a leſs Sum than 7 1. Mich. 4 Car. B. C. between (m) Pickering (m) Palm. 
and Gunning adjudged, this being moved in Arreſt of Judgment; 528. s C. 
which intratur, Trin. 3 Car. Rot. 918. adjudged. 

11. An Infant may bind himſelf to pay for his neceſſary Meat, 1 Jon 182. 
Drink, (n) Apparel, neceſſary Phyſick, and ſuch other Neceſſaries, 2 adjud- 
and likewiſe for his good Teaching and Inſtruction, whereby he may (n That it 
profit himſelf afterwards. Co. Lit. 172. A. muſt appear 

it was neceſ⸗ 
ſary, and ſuitable to his Degree, and how, Ive and Cheſter, Cro. Jac, 560. 2 Rol. Rep. 144. 
Poph. 151. Palm. 361. Et vid. Cro. Eliz 583. Gouldſ. 168. Godb. 219 1 Leon. 114, Carr. 215. 
1 Part 46. Pl. 1. — here Part appears to be neceſſary, and Part not, whether the Plaintiff 
ſhall have Judgment fo2 ſo much as was neceſſary, Mackarel and Bachelor, Cro. Eliz. 583. dubita- 
tur. Gould. 168. 'dubitatur, the Plaintift acknowledging the Beceipt of 41. in Part, without 
ſhewing of which Part, Cart. 216. 


12. An Infant under the Age of 21 ſhall not be charged in any 
(o) Account. Co. Lit. 172. (o) Not in 


an Indebira- 
tus upon an Inſimul computaſſer, fo2 in this Action no Evidence ſhall be given of the Ualue oz 
Neceſſity of the Things, but of the Account only, in which the Jnfant may be miſtaken. Wood 
and Witherich, Lat. 169, adjudged, Noy $7. adjudged. Et vid. Palm. 528. 2 Rol. Rep. 271. 


13. If an Infant (p) be a Gaoler, and ſuffers an Eſcape, an Action (p) But an 


l 1 Action lies 
lies againſt him. 8 Co. 44- b. | _—_— 
an Infant Jnnkeeper foz Goods loſt. 1 Part 14. Pl. 3. — Suit in Admiralty againſt an Infant 
Maſter of a Ship, Ante 266. Pl. 3. 


14. If 


9 
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14. If an Infant affirming himſelf to be of Age, borrows 100 1, 
and gives his Bond for it, and being ſued upon the Bond, avoids it 
reaſon of his Nonage, yet no Action lies againſt him for the Deceit; 

(a) That an for though Infants ſhall be bound by actual Torts, (q) as Treſpals, Ge. 
a tion ko: which are Vi & Armis, yet they ſhall not for thoſe which ſound in De- 
UWo2ds lies ceit, (r) for if they ſhould, all the Infants in England might be ruined. 
9 45 2 Trin. 17 Car. 2. between (s) Fobhnſon and Pie, 1 Sid. 258. Judgment 
t 


e Age of arreſted after a Verdict for the Plaintiff in an Action upon che Cafe 
17, foz Ma» for the Deceit. 
litia ſupplet 


Etatem, Noy 129 (r) If one delivers Goods to an Infant upon a Contract, & c. knowing 
him to be an Jnfant, the Infant ſhall not be charged in a Trover and Converſion foz them, fo? 
thus all the Jnfants in England might be ruined. 1 Sid. 129. per Curiam. — Other ways if de⸗ 
livered to him, not knowing him to be an Intant. » Sid. 129. per Curiam. (s) 1 Levin. 469. 
S. C. adjornatur. x Keb. 905, 9 3. and Judgment arreſted accozdingly. 


15. But if an Infant judicially perjure himſelf in Point of Age ot 


otherways, he ſhall be puniſhed for the Perjury. Trin. 17 Car. 2. 
1 Sid. 258. agreed per Curiam. | 


— 


(D) Acts done by an Infant. 


What Acts are void. 


(a) Whether . 1 an Inkant (a) leaſes fo2 Pears, and the Leſſee enters, the 


a Leaſe made Infant map have Trelpals againſt him. 18 E. 4. x. b. 4. b. 
by an Infant 


upon the Land to try his Title is not 


good, though no Rent reſerved, vid. Moor 105. Pl. 248. 
2 Leon, 216, &c. Noy 130. 


PRALGSRA 2- It (b) he (c) leaſes fo2 Bears, rendzing Kent, it is at 
Fol. 730. (d) his Election (e) to “ arfirm the Leaſe, oz to have Treſpaſs 
1 againſt the Leſſee fo2 the Occupation. (f) 18 E. 4. 2. 
eld | 


and Aſhfield ſame Point, where the Leaſe was made by an Infant Copy holder, 1 Jon. 157. adjudged. 
Godb. 364. adjudged. Noy 92. adjudged. Et vid. 4 Leon. 4. Co. Lit. 308. a. 1 Mod. 263. —Butſuch 
Leaſe made by Infant without reſerving a Rent is void. Moor 105. Pl. x48. — So if Trifle only reſer- 
8 a Pepper- Corn, Roſe, &c. 1 Mod. 263. Ante 629. Pl. 6. ſc) So if a Leaſe be made to an 


Infant, rendring Rent, 1 Brown] 120. (d) But not at the Election of the Leſſee. 1 Sid. 42. 
(e) He may bring an Aſſiſe for the Diſſeiſin, or Debt for the Rent. Cro. Car. 303, 306. (f) Br. 
Treſpaſs 338. S. C. 


3. Ik an Inkant exchanges with another, if the other centers, 
the Jinfant map have an Ale. 18 E. 4.2. | 

4. It he ſells Goods, it is at his Election to make it void, 

(6) Be. Tref: foz he map have Treſpals, oz Debt fo2 the Money, (g) 18 E. 4. 2. 


. 5. If a Treſpaſs be done to an Jufant, and he ſubmits to an 
pA ag Award, (h) the Award made bp them ſhall not bind but at his 
(h) For this, Election. Contra, ( 10 Il. 6. 14. 

vid. 1 Part 


549. Pl. 1. and the Notes there. (i) Fitz. Arbitrament 4. S. C. Br. 43. S. C. 


6. Ik a Man makes a Deed of Feoffment to an Infant, and 
(%) Burif the Inkant makes a Letter of Attoznep to another (k) to take 
an lafonr Livery fo2 him, this is good, becauſe it is fo2 his Benefit. Du- 
A" bicatur, () 21 H. 6. 31. But Brook in abzidging it, Title Faits-31. 
oy it ie Ceems that it is good, Mich. 11 Car. B. R. between Palfryman and 
void. 2 Rol. Groby, per Curiam, upon Evidence at the Bar, reſolved, npon a 
at: 3. - 4. Trial which concerned Sir Sidny Montague and Dame Gorges, 
Whic +. 


with the Notes there. —And the Attorney that executes it is a Diſſciſor, 1 Rol. Rep, 242. (1) Noy 
130. S. C. cited, Palm. 237. S. C. cited, 


4 | | ſhe 
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fhe being but of the Age of 11 Years at themakin q WO 

of Artoznep. ye making of the Letter | 
7. If an Infant grants a Rent-Charge out of his Lands. t f 

but ipſo Facto void, for if the Grantee diſtrain for the Rove, — 


may have an Action of Treſpaſs againſt him. Tin. 
3 Mod. 310. per Curiam. 5 rin. 2 Will. & Mar. 


A. _— uw 


(E) What voidable. 


I, NInkant (a) delivers Goods to his own Uſe, this is onip 

voidavle, koz he ſhall not have (b) Treſpaſs agat (a) It an la- 

Bailee. 18 H. 6 2. pals againſt the fant delivers 
his own 


Hands, it is only voidable to be recovered back in an Action of Account. — : 

Diverſity where the Acts of an Infant take Effect by the Delivery of bis 3 LA or 2 
Perkins, Sect. 12. 2 Rol. Rep. 408. Lat. to, -The Deeds of Infints have the Form, tho mot the 
Operation of Deeds, ſo that Mon ell factum cannot be pleaded thereto without ſhewing ſome ſpecial 
Matter co make them of no Efficacy. 3 Mod. 310 per Curiam. (b) Diverſity where an Infant ſells 
Goods, and delivers them with his own Hand, and where the Vendee takes them without ſuch Del 
very. 1 Mod. 137. ; 


Money with 


(F) What ſhall bind him. 


I. T5 an Infant Adminiſtratoz, being above 17 Nears of Age, | 
by the Aſſent of his Friends, ſells a Leaſe foz Years that 1 
he hath of Lands as Adminiſtratoz, to the intent with the Mo⸗ it 
nep (a) to pay the Debts of the Teſtatoz, and diſcharge the (?) 4a la. 1 
Debts of the Inkant himſelf which were koz his Apparel and * * EY 
Diet, this ſhall bind the Jnfant. Mich. 14 Ja. in Camera Stellata, pern — ” 
reſolved by Hobert and Tanfield, and decreed bp the Court between his Order, 
Two $Snows Plaintiffs, and Barraden and Watkins Defendants : may ſell 
But it would have been otherwaps, as they agreed, if the In- Code co 
fant had been under 17 Years of Age, fo2 betfoze this Age he 8 N 
cannot adminiſter by the Civil Law. liz. 254. 


— Thougl 
ſold for leſs than Worth, yet the Sale is good. 3 Leon. 143. Et vid. Tae: 4 1 


2 Jf A. be bound to B in 109 1. fo: Payment of 521. at the 
End of one half Pear akter, and after B. dies, making Three | 9 
Executoꝛs, and after the Obligation is kozketted, one of the Exe 
cuto2s comes to the Age of 18, and then accepts the 52 1. in full f 
Satr:gsfacion of the ſaid Obligation, and makes a eicleaſe of the | 
ſaid Obligation, pet this does not dilcharge the Obligation, be- | 
cauſe the ficicaſe is made by an Jinfaut, and by the Foꝛzteiture 
the 100 l. was a Debt of the Teſtato?, and the 521. cannot be a 
Satisfaction of the 1001. and in Equity there map be a good 
Cauſe to tale the Fozfeiturc, and in an Acion of Debt againſt 
his Erecuto2 he may plead a Judgment upon an Obligation fo2- i 
keited in Bar, ultra quz he Hath not Peer which ſhews por the i 

; um 
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(>) An la- Sum forfeited is the Debt, and (b) an Infant Executo? cannot 
f-nt Execu- rcfeaſe the Debt of the Teſtato! without a Satisfaction. Mich. 


ror upon 


Parment of 2 Car. B. R. between c) Knyveton and Statham, adzudged upon a 
R Bebe due Demurrer. Intratur Trin 13 Car. Rot. 962. but this was againſt 
to the Teſta- the Opinion of Croke. 

tor, may 5 

make an Acquitrance for it; but in that Caſe a Releaſe without Payment is void. Co. Lit. 172 a. 
Bur for this, vid. Auflel's Caſe, 3 Co. 27. 1 And. 177, where it is held by ſome, that if an Iafant 
hath a ſingle Obligation made to him, and he receives the Money, he may make an Acquittance for 
it. Moor 146. Pl. 289. Et vid. 4 Leon. 103, 104 Godb. 29, 30. Poph. 130. Cro. El. 43, 671. 
— Where the Court will not order a Guardian or Infant Executor to acknowledge Satisfaction of 
more, than they aQtually receive, Moor 852. Pl. 1163. —An Infant Executor cannot aſſent to a Le- 


gacy, unleſs he hath Aſſets to pay Debts. 1 Chan. Caf. 257. (e) Cro, Car. 490. S. C. adjudged. 
Jon. 400. S. C. ad judged niſi. 


3. Jf-an Inkant covenants by Indenture to [cvp a Fine, and 
that it ſhall be to certain Nies, and aftcr he levies the Fine, and 
dies within Age, the Limitation of the Uſes ſhall bind the Heir 

(d) 2Co.58.a. of the Infant, as well as the Infant himſclf, (d) fo long as 
ro Co 42. b. the Fine continues not reverſed. Trin, 13 Car. B. R. between 


_ vid. (e) Spring and Sir Julius Cæſar Maſter of the Golls and others in 
. a Weit of Erroz upon a Judgment in Banco in a Quare impedit, 
Dal. 47. adjudged per Curiam, without Queſtion ag to this. Intratur 
2 Leon. 159. Mich. 11 Car. 

Hob. 224. 


the Uſes declared by Deed being Part of the Operation of the Fine. Mod. 252. for the Fine, and 
Deed to declare the Uſes, make but one Aſſutence. And Goulſ. 13. S. P. arguend. con. 4 Leon. 


S. P. arguend. con, (e 1 Jon. 390. S. C. & S. P. adjudged. Winch. 103, 104. S. C. debated in 
Common Y!eas. | 


— 


h 5 $i La 
rr + (G) What judicial Acts done by an 
Infant ſhall bind him. 


RY oy ]* (a) an Inkant by his Guardians ſuffers a common Ke- 
Abr. 395. 10 covery, he being Tenant to the Pzecipe, this ſhall bind 
Pl. 4. is him, lo that he ſhall not avoid it in a Writ of Erroz, fo2 by Jn- 


2 Co. tendment he ſhall have Kecompence in Value; and if this be not 


Et vid. to2 the Good of the Inkant, he map have his Kecompence over 
Noy 140. Againſt his Guardians. Paſch. 9 Car. B. R. between (b) the Earl 
(b) Hob. 196. of Newport and G. Duke of Buckingham, adjudged in a Mrit of 
Hetl. 171. Qrro?2 to reverſe ſuch a common Kecovery ſuffered in Banco, and 


r then ſeveral Pꝛecedents were cited of ſuch common Kecoveries 


covery ſuffer. luffered by Inkants, and then ſaid, that much Land depended 
ed after the Upon ſuch fiecoveries, and all the ſaid P2ecedents are in nature 
King had ſig- of Judgments. 

nified his 
Pleaſure by his Privy Signet and Sign Manual, and theReaſons for the Recovery had been enquired 
into. Cro. Car. 307. S. C. adjudged without open Argument, notwithſtanding the Opinion, 10 Co. 43. 
1 Jon. 318. S. C. adjudged by all the Judges. 1 Rol. Abr. 571. Pl. 18. S. C. Hob. 197. Het]. 171. 
and Ley 82, 83. ſeveral Precedents of ſuch Recoveries. 1 Leon. 211. 1 Mod. 48, 49. 2 San. 94, 95. 


1 Sid. 447. May be ſuffered by Guardian, but not by Attorney. Cro- El. 323. Godb 161. 1 Sid. 
321, 1 Levin. 142. 


2 2. TE 
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2. Ik an Jnfant ſuffers a common Fan: 
comes in as Vouchee in proper Perſon, and not by Guardian 02 
At toꝛnep, this is erroncous, and map be reverſed fo? this Canſe 
in a Writ of Erro?, fo? this is (c) moze ſtrongly an Erro? than (c) In th 
if it had been by Atrozney, inaſmuch as he canu il je 


; | | of have any Ne⸗ Original ir i 
medy againſt any if he be deceived. Hill. 16 l riginil ir is 


- 1650. (d) between Aylet plus fozte- 
and Walker, per Curiam reſolved, pet this Gall not bind the In⸗ went. 


kant, and that he map reverſe it fo? this Cauſe in a Weit of Nn 
Erroz; but it was adjudged that he could not avoid it himſelf 4 8 
by Entry without, a Wrir of Erroz, Intratur Trin. 1649. Rot. 200. ; 
upon a ſpecial Verdi in Eſſex. 


ficcovery, in which he 


(H) What (a) judicial Privileges an (2) Wd. the 
Infant ſhall have. ad and © 


Plat, Cro. 
2 4 Jac. 464, 
1, TN an Afſiſe againſt two, of which one is an Inkant, if they Rol. Rep. 


make Default, by which the Aſſiſe is awarded, and aftcr 1, 


the Adife remains fo2 Default of Juro2s, pet the Jnfant ſhall Hob. 266. 
be received to plead afterwards. (b) 29 Aſl. 36. do —*—4 


waive his 


Demurrer, 2 Bulf. 69. (b) Br. Aſſiſe 298. S. C. Br. Reſceit 126. S. C. 


2. Jn an Aſſiſe by an Inkant, if the Tenant pleads an ill Bar, 

and the Inkant replies, by Which he makes the Bar good, if the 

Plaintiff had been of full Age, pet this ſhall not make the Bar 

good againſt the Jinfant, but if the Judgment be fo2 the Tenant 

thercupon, this is Erro?, koz the Court oug!jt to plead fo2 the 

Inkant fo2 the Tenderne!s of his Age. (c) „ Aſſ. 5. adjudged. (c) Br. Ecroe 
3. If in a Formedon in Remainder Tenant pleads Infancy, and 128. S. C. 

that the Remainder deſcended to him. and prays his Age, and the De- 

mandant pleads, that the Remainder did not deſcend to him, and there- 

upon Iſſue is joined, and found for the Demandant, a final Judgment 

ſhall be given, notwithſtanding the .Infancy of the Tenant. Paſch. 17 

Car. 2. between (d) Amcot and Amcor, 1 Levin. 163. adjudged, and (4) 1 Sid, 

that Judgment affirmed upon a Writ of Error niſi. " * N : 


but (aid, there was no Difference where Tenant was an Infant, and where of full Age. 1 Sid. 252, 
S. C. & S. P. appears. 


(I) Ot 
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00 cet (I) Of what (a) Things an Infant is 


be an Attor- 
Ie Cannot be capable - 


March 92. 1. A N Jſnkfant is not capable of the Stewardſhip of the 
Cro. Eliz. (b) Courts of a Biſhop, becauſe by Intendment of Law 
22 "Rp he hath not ſufficient Knowledge, Experience, and Judgment, 
Pogo ot touſe the (c) Office, and alſo becauſe he cannot make a Deputy. 
Reverſion. Mich. 40, 41 Eliz. B. R. between (d) Scambler and Watess, adjud- 
Co. Lit. 3. b. ged per Curiam. 

March 43 

ſaid, this Point was adjudged contrary in Scambler's Caſe, viz, That an Infant was capable of the 
Grant of a Stewardſhip in Reverſion. (e) As to an Infant's Capacity to take an Office, vid. 2 Rol. 
Abr. 153. To what Perſons an Office may by granted. (d) 2 Rol. Abr. 153. S. C. which vid. 
and the Notes there. Cro. Eliz. 636. S. C. upon a Grant of a Stewardſhip of a Court Leet, adjozna- 


tur. Cro. Car. 556. S. C. cited, and denied to be Law, if intended where granted erercend' per ſe, 
vel ſufficient' Deputatum. March 41, 43. S. C. cited. | 


”—_——— 


(K) What Things ſhall bind an Infant 
by Agreement at his full Age. 


I. FF, a Leaſe fo2 Years be made to an Jnfant, rendzing Kent, 

the Rent is Arrear, and after the Jnfant comes of full Age, 
and afterwards continues the Occupation of the Land, this will 
make him chargeable with the Arrears incurred during his Jn- 


(a) Cro. Jac, fancy, Paſch. 11 Ja. B. R. between (a) Kettle and Elliot, ad- 
* ra judged, 
adjudged. 


GQodb. 120, S. C. adjudged. 2 Bulſ. 69. S. C. adjudged, Et vid. Dal. 63. 


2. If an Infant poſſeſſed of a Term for Vears ſells it for Money, 
and after he comes of full Age receives Part of the Money for it, he 
ſnall avoid the Grant notwithſtanding, for the Contract being void 
in the Commencement, it cannot be made good by any ſubſequent 
Act. 6 El. Dal. 64. per totam Curiam. 


At what Time it muſt be avoided, 


I. T Here 1s a Diverſity between Matters of Record done or ſuffered 
by an Infant, and Matters in Fair, for he may avoid Matters 
in Fait either within Age or at full Age, fa) but Matters of Record, 
(4) 2. as Statutes Merchant, and of the Staple, Recognizances acknowledged 
45 S P. by him, or a Fine levied by him, (b) Recovery againſt him by De— 
But fo2 fault in a real Action, (ſaving in Dower) muſt be avoided, viz. the 
this, vid. Statute, &'c. by Audita Querela, and the Fine and Recovery during his 
: Face 630. Minority, for being judicial Acts taken by a Court or Judge, the 
* Nonage of the Party to avoid the ſame ſhall be (c) tried by Inſpection, 
Notes and not by the Country. Co, Lit. 308. 
Gab Lg Winch 114. Yelv. 155. 12 Co. 121, 1t2. 3 Mod, 229, (b] 2 Inf. 483, 484. S. P. 
(e) Foz this, vid. 2 Rel. Abr. 572. Pl. 7. and the Notes there, 
I 


2. But 
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2. But if an Infant bargain and ſell Lands by Deed in Y 
ro!l'd, he may avoid it at any Time: 2 1. "cf nne. 


ho ſhall take Advantage of Jnfancy. 


* Rivies in Blood, as the Heir general or ſj cial, may avoi 
1 1 Conveyance made by their Anceſtor ng his ons . 1 


2. As if an Infant ſeiſed in Fee makes a Feoffment, and di CRY . 
ſhall enter. 8 Co. 42. b. ies, his Heir 


3. So if ſeiſed in Tail Male, and he makes a Feoffment, and (b) di > 
the Son being Heir general and ſpecial, may enter. 8 Co, rl ) ies, (b) $0 the 


lawful in reſpect of his Eſtate only, but of his Blood alſo, which is - —— is Entry is not 


| oh And if he hath no Sons, but only Daughters, his Brother being 
his ſpecial Heir per Formam Doni made to his Father, may avoid the 
eo ment, becauſe he is privy in Blood, and has the Land by Deſcent, 
0, 43. | "Ip ng My 
F. But Privies in Eſtate cannot avoid a (e) Conveyance made by an (c) But 
Infant. 8 Co. 43. à. | where Pu⸗ 


| | vies in 
Eſtate may have a Writ of Erroz to reverſe a common Recovery ſuffered by an wnear⸗ 
ing by Attozney, vid. 1 Rol. Abr. 755. Pl. 6. and the Notes there. n n en 


6. As if Tenant in Tail, being within Age, makes a Feoffment, and 
dies without Iſſue, the Donor ſhall not enter, becauſe he was privy only 
in Eſtate, and no Right accrued to him by the Death of the Donee. 
(d) 8 Co. 43. a. (d) Palm. 


. | | $54 . 
cited, and denied by Houghton Juſtice, who ſaid, the Feoffment by an Intant could not ut him 
- — Fozmedon by a Diſcontinuance, and then if he could not enter, he ſhould be without 

Kemedy. 


7. (e) So if there be two Jointenants within Age, and one of them (e) Co. Lie. 
makes a Feoffment in Fee of his Moiety, and dies, the Survivor cannot 337. b. S. F. 
enter, for by the Feoffment the Jointure was ſevered ſo long as the 
Feoffment continued in Force, and therefore the Heir of the Feoffor 
may have a Dum fuit infra Atatem, or enter into the Moiety. 8 Co. 43. a. 

8. Burt if both had joined in the Feoffment, and one had died, the 
Right had ſurvived to the other, and he ſhould have had che Land from 
the firſt Feoffor. 8 Co. 43. a. 

9. If a Man within Age, ſeiſed in the Right of his Wife, makes a 
' Feoffment, and dies, his Heir cannot enter, becauſe no Right deſcends 
to him, (f) but inaſmuch as the Baron, if he had lived, might have en- (f) Lit. Sed. 
ter d in the Right of his Wife only, and not in reſpect of any Right 633. 8. F. 
which he himſelf had, the Wife (even before the 32 H. 8.) might in 
ſuch Caſe have enter'd in her own Right. 8 Co. 43. b. 

10. But if the Feme, being only Tenant in Tail, and the Baron with- 
in Age, had made a Gift in Tail to another, by which the Baron gain'd 
a new Reverſion in Fee, and died, the Wife might enter, or the Heir 
of the Baron, who had a new Reverſion deſcended to him; but if che 
Heir had enter'd, and defeated the Tail given by the Infant, his Eſtate 
vaniſhed, and by Operation of Law the Feme was immediately ſeiſed of 
her old Eſtate. 8 Co. 43. b. Co. Lit. 337. a. 0 


70 | 11. Privies 


Enfants. 


11. Privies in Law, as the Lord by Eſcheat, ſhalt not avoid a Con- 
veyance made by an Infant. 8 Co. 44. a. . 

12. As if an Infant makes a Feoffment, and dies without Heir, 
(g) the Lord ſhall not avoid it. 8 Co. 42, 45. (h) Hbittingbam's Cale, 


(0), F090 per Curiam agreed; but becauſe it appear'd the Feoffment was executed 


* 


nant by (i) by Letter of Attorney made by the Infant, it was reſolved to be 
— : void, and that the Land ſhould eſcheat to the Quees* fox: ans 
yer 10. b. 
(hy a Mod. 306. S. C. cited. (i) Foz this, vid. 2 Rol. Abr. 2. Pl. | CT. 0 
(+): Foz this (sa) Dum fuit infra Ætatem. 
UUrit, vid. 5 ns Net 1857 irs 
F. N. B. 0 | 
der ae, An what. Caſes and by whom it lies. 
(b) Soin 1. F an infant makes a (b) Feoffment he may enter (c) eicher within 
caſe of a Age or ar full Age; and if he dies, his Heir may enter, or have 


Surrender à Dam tuit i Ftatem, Cc. Co. Tit." 247. b. 248. a. 
of Copyhold " Jp pd er cy 237 LOG gi 4 10 1 1 
Lands. Knight and Footman, 1 Leon. gs. adjudged. Cro. El go, adjudged. (c) But he cannot 


bzing a Dum fuit infra, & c, till he is at full Age, foz the Wzit ſuppoſes it. F. N. B. 192. 


d) E. N B. 2. (d) If Husband and Wife are both within Age, and they by In- 
192. L. S. P. denture join in a Feoffment, and the Husband dies, the Wife may enter, 
(e) Quere or have a Dum fuit infra Atatem. Cb. Lit. 337. a. 

if ſhe was 3. But (e) if ſhe was of full Age, ſhe ſhall not have a Dum fuit infra 


within Age, , £:2tem for the Nonage of her Husband, though they be but one Per- 


= 5 ſon in Law. Co. Lit. 237.4, Tos | | 


Age. F.N.B, 4. (f) If Two Jointenants, being within Age, make a Feoffment, 
192. L· though they may join in a Writ of Right, yet they cannot in a Dum 
(EN. B. fuit infra e Atatem, tor the Nonage of one is not the Nonage of the other. 


„ Cs. Lit, 337. a. 


Enkant. 
The ſeveral Ages of a Man fo2 ſeveral Purpoſes, 


1. X Man by the Law for ſeveral Purpoſes hath ſeveral Ages aſſigned 

— to him, viz. at 12 to take the Oath of Allegiance in 'Tourn or 
() Lit. Se&. Leet; (a) 14 to (b) conſent to a Marriage, (c) ro be out of Ward of 
104. S. P. Guardian in Socage, to chuſe a Guardian, and (d) this alſo is ac- 
Hob. 225. counted his Age of Diſcretion; 15 to have Aid pur fair Fitz, Chivalier; 
4 * (e) 21 to be out of Ward of Guardian in Chivalry, and to alien his 
8 p. Lands, Goods and Chattels. Co. Lit. 78. b. 


b) But 12. 
1 1 fo2 a Moman to give her Allent. Lit. Se&. 104. Hob. 225. at the Top, S. P. 1 Part 700. 


e. (c) Lit. Sect. 123. S. P. Hob. 225. at the Top, S. P. (d) Lit. Sect. 104. S. P. 
(e) This is the full Age of Pale oz Female, accozding to common Speech. Lit. Sc&. 104, Scct 259. 
At what Age an Jnfant may make a Ulill, vid. ante 513, Pl. 2. 


of 
Enter- 


Garniſhment. 
(A) Of the Plaintiff and Garniſhee. 


t. V a Statute be acknowledged to a Dean and Chapte 
| and delivered to B. till certain Conditions * — 
though this B. is one of the Chapter, yet if the Conuſoz 
bzings Detinue againſt him, he map ſap that it was de⸗ 
livered upon Condition, and Garniſhment ſhall be granted againſt 
the Dean and Chapter. 13 H. 4.8. 


(B) How it is to be prayed. 


I. I? Detinue, ik the Defendant ſays it was delivered by the 

; Plaintiff and another upon certain Conditions, &c. this 

is good, without chewing what the Conditions were. (a) 3 H. 4 () 8016. 
18. b. adjudged. | S. C. cited. 


and the Res- 
ſon ſaid to be, becauſe the Defendant and one of the Parties ſhall not try the Conditions in he Ab. 


ſence of the other. Fitz. 43. Pl. 19. S. C. 


— 


(C) What ſhall be a good Counterplea 
of Garniſhment. 


1. TN Detinue upon a Delivery to re deliver, if the Defendant 

I ſays it was delivered by the Plaintiff and another, &c. ic 
is a good Counterplea to the Garniſhment, that the Delivery was 
by himſelf alone, abſque hoc that it was delivered by him and 


the other, &c. (a) 3 H. 6. 50. (2) Br. Gar- 


niſhment 6. 
3 


— 
n 


_ 


(D) Garniſhment. 


1. T* Garniſhee ſhall not plead other Plea but Conditions (% Br. Gar- 


perfo2zmed. (a) 20 H. 6. 29. b. niſhes 9. 8. C. 


2. The Sarnichee ſhall not lap that he hath perfozmed the Con- x. Ger- 


dition contained in the Obligation fo2 which the Wꝛit 1s b:ought. gie. 8 C 
Ar . 


(E) What 


Enterpleder. e 
N 
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— ” r 


(E) What Pleas the Garniſhee may 


14 Detiaue the Defendant ſaps, it was delivered bp the 

Plaintiff and B. upon Condition, and pzaps Garniſhmenr, 
B. comes and ſays that he ſolelp. delivered it, and it is not a 
Plea, fo2 he is warned to anfwer whether the Conditions are 

(a) This is Pperfo2med oꝛ not, and therefoze the Plea varies. (a) 12 E. 4. 13. 

miſprinted in b. Curia. Dubitatur, (b) 3 H. 6. 50. (c) 14 H. 6. 11. 

the Original 8 TER 


as here, and 1 ſuppoſe ſhould be 30 Ed. 4. 13. b. (b) Fitz. Garniſhment 4. S. C. Br. 6. S. C. 
(e) Fitz. Garniſhment 7 S. C. Br Enterpleder 15. S. C. 


* 


2. The Garniſhee ſhall not fay thep were delivered upon other 

Conditions than the Defendant hath ſaid, fo2 the Garniſhment 

is only to know whether the Conditions are perfozmed, and if 

the Defendant -hath miſtaken the Conditions, he ſhall be charged 

(4) Br. Ger bY both, and ſo the Garntſhee at no Miſchief. (d) 40 E. 3. 11. b. 


niſhment 12- 3 FI. 6. 50. (e) 21 Hf. 6. 35. (f) 13H. 6. 11. b. Contra, 43 E. 3. 28. b. 
S. C. Fitz 28. 


S. C. (e) Fitz. Garniſhment 16 S. C. Br. 30. S. C. (f ) Fitz. Garnifhment 7. S. C. Br. En- 
rerpleder 15. 8. . Ihe { Ro 
EF tt” O 

Fol. 733 3- The Carniſhee-cannot plead that thep Were delivered to the 
— >- Defendant and a Stranger not named. 3 H. 4. 7. b. 
(g) There is (g) 5. But vid. (h) 7 H. 6. 34 b. 40. b. that the Defendant (aps, 


2 that it was delivered upon Condition, without chewing any Con- 


) Firz Gar. dition, and when the Garniſher comes he ſhall ſhew the Condi⸗ 


niſhment 6. tions, and the Plaintiff map ſap it was delivered upon other 
8 5 Br. 27. „ in certain, and traverſe the other Conditions al⸗ 
C. edged. | | rims | * 
| 6. Jn Detinne upon a Bailment in one Countp, the Defen- 
dant ſaps it was bailed bp him in another, &c. the Garniſhee 
cannot traverſe the Bailment in this County, fo2 it ig admitted 
(i) Fiz. Gar- by the Defendant. (i) 21 H. 6. 35. adjudged. | 


niſhment 16. 
S. C. Br. 30. S. C. Br. Traverſe ſans ceo 92. S. C. 


7. The Garniſhee ſhall not plead a Gzant of the Plaintiff by 
Deed after the Delivery, that he ſhould have the Deed upon 
certain Conditions perfozmed, which he had perfozmed. Contra, 
(k) Br. Gar- (k) 20 H. 6. 29. | | 
niſhee 9 S. C. 8. The Garniſhee cannot plead an Accozd between himſelf and 
the Plaintiff after the Deliverp to do other Things, &c. with- 
(1) Br. Gar- out Mziting. (1) 40 E. 3. 12. | 
28 12- 9. The Garniſhee map plead the Keleaſe of the Plaintiff after 
1 88 23- the Delivery of all Debts and Claims, and bar him. (m) 49 E. 
(m) Br. Gan 3. 13. b. Dubitatur, 39 E. 3. 23. adjudged of all Actions Keleaſe. 
niſhment 16. Contra, (n) 20 H. 6. 28. b. 


S. C. Fitz. 32. 10. The Garniſhee map plead a Keleaſe of the Plaintiff made 


3 , 
(n) Br. Gar- to him. 3. H. 6. 18. 


nithee 9. S. C. 11. So he map plead his Keleaſe of all Actions perſonal after 
Fitz. 9. S. C. the Conditions bzoke. Dubitatur, 14 H. 6. 11. 
12. But not ſuch Keleaſe made of Actions perſonal befoze the 
Conditions broke. 14 H. 6. 11. 


- 13. The 


— — — 


6 Enterpleder. 


13. The Garniſhee cannot plead that the Writin not hi 
Deed generally oz ſpecially, fo2 though it be an Eſcrow "oor if he 
COS be pertozmed, the Plaintiff ſhall have jr. 9 H. 6. 59. b. 
Il - O, 6. 

14. As he cannot plead that he was under Age at rhe mak i 
the Obligation, fo: this is in Bar of the Thing. 4 11 A 


(F) Judgment. 


1. IF the Garniſhee comes at the Dap, and the Plaintiff an 
00 4 rg makes Default, the Garniſhec Ro —_— 
a) 40 E. 3. 39. 

2. Ik there be an Enterpleder in Kaviſhment of Ward, he 
that is not Party to the Wit map plead the Relcaſe of the 
Plaintiff. (b) 20 H. 6. 29. 

3. It the Garnichee be returned warned, and does not appear, 
no Damages ſhall be recovered. 20 E. 4. 13. b. 


— 


(G) In what Actions. 


1. (a) J one b2ings Detinue upon a Bailment, and the 
other upon a Trover, there ſhall be an Enterpleder. 
(b) 39 H. 6. 36. b. 


(H) For what Cauſes. 


Ls DE Cauſe of Enterpleder is fo; that the Defendant ſhall (a) Fitz En- 


not be charged to two ſeverallp where no Default is in 
him. (a) 39 H. 6. 36. b. | 


— 


(I) Upon what Delivery. 


Nterpleder ſhall be upon a joint Deli verp, oz ſeveral. 
(a) 39 H. 6. 36. b. 


I, E 
(KT) At what Time it ſhall be made. 
(a) I F the Goods are not returned at one Time. but one de⸗ 

I clarcs the laſt Term, and the Defendant imparls, and 


now the other bzings an Action, pet they ſhall enterplead. 
(b) 39 H. 6. 36. b. 


„ 


7 R 


(L) In 


Par ——— 


(b) Fita En- Wi 
terpledet 17. 
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A 
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{ 
M1 
(a) Br. Gar- 5 | 
niſhmenrt 13. | 
.. Fitz 29. i | 
=—_ #4 
(b) Firz. 4 
Garniſh. 4 
ment 9. S. C. | 
i 
| 
(a) 1 Rol. \ | 
Rep. 130. ' Fi 
S. P. con. 1 


(b) Fitz. En- 1 
terpleder 9. . 
S. C. Br. 17. 1 
12 in 


terpleder 17. 
S. C. 


(a) 1 Rol. 
Rep. 130. 
S. C. cited. 


Fol. 734. |: 
LYONS 


(a) This Pl. 7 
is not num- 14 
ber d in the ql 
Original, 


* 17 


Enterpleder. 


(20 This PI, 
is not num- 
ber'd in the 
Original. 
(b) Fitz En- 
rerpleder 14. 


S. C. 


(L) In what Caſes there ſhall be an 
Enterpleder. 


(a) * Two being ſeveral Detinues againſt J. S. fo2 the ſame 

A Thing, if the Defendant will acknowledge the Action of 
one without a P2aper of Enterpleder, they ſhall not interplead 
upon the cqucſt of the other, fo2 the Enterpleder is given koz 
the Security of the Dekendent, that he be not twice charged, and 
he hath waived that Benefit, (b) 18 E. 3. 22. b. 


n 


(M) In what Caſes for a collateral 
Caule. 


. Tf Two bing ſeveral Detinues, then not enterplead 
if their W2irs be not returnable ac ve and the ſame Day, 

9 H. 6. 18. Curia. 
2. Jf Two bzing ſeveral Settnues, and rho Brfendant p2aps 
that they may enterplead, then eng enterpiege the are p2eſent 


in pꝛoper Perſon, 17 E 3. 59. b. 


(a) I find no 
ſuch Opi- 


nion in 


3. But not if then oz anp of them are not pelent in Mover 
Perfon. 17 E. 3. 20. b. 

4. But a Wzit ſhall iſſue to warn them to come in pꝛoper Per⸗ 
ſon at a Dap. 17 E. 3. 70 b. 

5. Jt ſeveral Perſons bꝛing ſeveral W21ts of Right of Ward, 
returnable at the fame Day, and the Defendant pleads, &c. and 
p2aps, that they map entcrplead, pet they ſhall not enterplead 
without ſuing a Scire Facias ggainſt them to whom the Plea is 
not pleaded, to be in Court at a certain Vap. (a) 30 E. 5. 4. b. 
adjudged, 


this Leaf, therefore I ſuppoſe the Original miſprinted. 


— 1 


In what Caſes. 
(N) Privity upon Actions. 


I. f. F Two bꝛing ſeveral Detinues of Chaxters, and the one counts 

of a Bailment to re-deliver, and the other demands them 
by Title to the Land, thep ſhall not interplea® becauſe there is 
not any P21vity of Bailment between them, aid the Defendant 
is not chargeable tg him who makes Title to the Land, but fo? 
the Land, but to the other fo the Bailment, {andy if ye re-delivers 
to his Bailo!2, he is not chargeable to the other, and lo ge is at 


* 


(a) Fitz. En- no Miſchief. (a) 19 H. 6. 3. Contra, (b) 9 H. 6. 7. 


rec rpleder To 


S. C. Br. 11. S. C. (b) Fitz Enterpleder 5. S. C. Br. 5. S. C. 


2. In a Detinue one Plaintiff demands a Bag ok Charters, 
and another Plaintiff demands certain Charters in the Bag, ag 
belong ing to him, againſt an Erecuto?, becaute thep were th few 
Dands, but not upon any Bailment, quere whether they Tall £11 - 
terplead, 3 H. 6. 36. b 

* 


ay. 


Pw WO BO — 


pn EE 


| Enterpleder. 


Femme. „%7 4 — 


3. It one bzings Detinue againſt B and counts nyo! el; 
verp ro re-deliver to him, and anothcr bꝛings Deine 1 
him alſo, and counts fo alſo, and if here be not ann P:ivity of 
Bailment between them, pet they ſhall enderplead to avoid the 
double Charge of the Dekendant, and alſo becauſe the Court 
cannot know to whom to deliver the ; A 
(c) 3 H. 6. 44. Curia, ko: perhaps the Defendant found it 51. 
bicatur, 11 H. 6. 19. b. | 

4 Upon ſuch feveral Detinues, if the Defendant fa 
found it, and fraverfes the Bailment, thcp Gall 
fo2 theu he is chargeable as well to the 01 
(d) 7 H. 6 22. (e) 19H 6 3. Curia. : 


Ss. C. Br: . C. 


Ps that he 
enterplead, 
one as to the other. 


(e) Br. Enterpleader 11. S. C. 


5. So ik he lays that they deliver'd it joint] 


| | n, ablque hoc that 
thep delivered it as they have counted. l. 6. n 


(f) 19 ll. 6. 3 


S. C. Fitz. 27. S. C. 1 Rol. Rep. 130, 


6, But it is otherways if he does not traverſe the Bailment, 
fo; if there was a Bailment, he is chargeable only to the Bailo?, 
and may plead in Bar againſt the others. „II. 6. 22 (g) 19 H. 6. 

7. It two Detinues are ſeverally bzought againſt one Execu— 


toz, becauſe of his Poſſeſſion, they ſhall enterplead, becauſe he Ke 


1s not mo2e chargeable to one than the other. (h) 9 11. 5. 18. 

- 8. So fo? the ſame ficalon, if they arc bzought againſt a 
Man who kound the Thing demanded, they hall enterplead. 
(i) 9 H. 6 18. 

9. In Dctinue,. if they count of ſeveral Bailments, the De- 
kendant map lap it came to his Hands as Grecuto?, ablque hoc 
that he had it of their Deliverp, and then the PlaintiFs ſhall 
interplead. (K) 19H. 6. 3. 

10. Ak Two bzing ſeveral Writs of Ward againſt me at the 


lame Day, thep ſhall enterplead. (I) 3 H. 6. 44. (m) 9 H. 6. 17. 8. 0 


bh. Curia. (n) 19 Hl. 6. 3. b. 


FP 1 otherwaps if they bring Naviſhments of Tard. 
9 0. IO, 0. | ; 

12. In Detinue, if the Plaintiff counts of a Deliverp to re- 
deliver, the Defendant ſhall not have a Scire Facias againſt any 
other but he that was pꝛivy to the Delivery. (o) 3 II. 6. 44. 

13. It Twa b2ing (cveral Wzits of Detinue, and each counts 
upon a DBeltverp at lcveral Places in the ſame County cs re-de- 
liver, if the Defendant ſaps the Delivery was by the Plaintiffs 
upon Condition, and does not acknowledge whether the Condi- 
tion is perfozmed, they ſhall enterplead, becauſe the Octendant 
cannot traverſe the Place of the Delivery, this being in the 
ſame County. (p) 8 UH. 6. 30. b. adjudged. | 
14. But it had been otherways ik the Deliveries had been in 
ſeveral Counties, fo2 there the Defendant might have traverſed 
the Place, (q) 8 H. 6.31. (r) 14 U. 6. 2. adjudged. | 

15. Ik one bzings Detinue, and counts of a Delivery by him⸗ 
ſelf and one J. S. in equal Hands, upon Condition, &c. ik J. 5. 


bzings Detinue alfo againſi the fame Defendant, and counts of 


a Delivery by himſclf alone, they ſhall not enterplead upon this 
Matter. 14 H. 6 11. b. quzre. | 


= (0) At 


Deed if both recover, < 
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(d) Fitz Fn. 
terpleder 
Fitz. 7. 5. 


44 
CY 


(f) Br En- 
rerpleder 11. 
S. C. cited. 


(g) Br. Enter- 
pleder 11. 

, C. Fitz. 7. 
S. C. 
(h) Br. Ea- 
terpleder 5. 
3 


(i) Br. Enter- 
pleder 5. 
3g +4 


(X) Fitz En. 
terpleder 7, 


(1) Br. En- 
terpleder 4. 
8. . 

(m) Br. En- 
terpledet 5. 
. 

(n) Fitz En- 
tet pleder 7. 
8 

(o) Br. En- 
terpleder 4. 
S. C. Br Gar- 
niſhment 5. 
SC: 

(p Be En- 
rerpleder 10, 
S. C. Fitz. 4. 
"os bo 

(q) Br. En- 


terpleder 10. 


S. G. Fitz 4. 
8. 

(r) Br. En- 
tetpledet 14. 


8. 0. 


—_— 


| 
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þ 
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(O) At what Time it ſhall be. 


I. 12 ſeveral Mrits of Ward bp divers againſt one Man, if 

they pꝛap that thcy map enterplead, though all the W2its 
of rhe Plaintiffs are returnable at one Dap, and ſo thep have 
Day all to this Day, pet P2oceſs ſhall iſſue to warn them, and 
they ſhall not entcrplcad bekoze Garniſhment. 30 E. 3. 5. b. 


——— ———— _ 


(P) Upon what Writ it ſhall be. 


I. F YE Enterpleder ſhall be upon the Oziginal, 22 E. 4. 49. 
2. Ik Two b2ing ſeveral Detinues, the Enterpleder ſhall 
be upon the Oziginal of the eldeſt Date, if the other hath not 
countcd upon his Oziginal. 
(% Fitz En. , 3:29 it thall be though he that is Plaintiff in the Oziginal of 
rerpleder 1. lateſt Date had firſt counted. (a) 3 H. 6. 20. (b)19H 6. 4. b. Cu- 


2 C. Br. 2. ria. (c) 39 H. 6. 37 b. (d) 12 H. 4. 18. 
4. * 
(b) Fitz. Detinue 14. S. C. (e) Br. Enterpleder 17. S. C. Fita. 9. S. C. (d) Br. Enterpleder 8. S. C. 


() Fitz. De- 4. Jf the Writs are of one and the ſame Date, he that firſt 
tioue 14-S C comes and demands an Anſwer, oz counts, ſhall be Plaintiff, 
"== — ' and the Entcrpleder chall be upon his Oziginal. (e) 19 H. 6. 4. b. 
LAS, Oz otherwaps he ſhall be Plaintiff which the Court wall 
(F) Fitz. De. allign, in (ſuch Caſe where the Wzits are of one and the ſame 
tinue 14-S.C, Mate. (f) 19 H. 6 4. b. 


* 


(O Upon an Enterpleder, who ſhall 
keep the Thing demanded. 


1. I N ancient Time, the Thing demanded ought to remain in 
Court. 12 H. 4: 6. | 
2. But now the Ule is, that the Defendant ſhall keep it till it 


(a) The Fi- be tried, and not the Court. x2 H. 4. (a) 39 H. 6. 38. 
gure 6. ſcems | 


to be wanting here, as in the Original. Vide Fita. Garniſhment 22. 


3. Jn ſeveral Nights of Ward, if the Parties are awarded 
to enterplead, they map pꝛap that the Defendant find Sureties 
to keep the Jnfant, and to have him in Court at a Map, and it 
ſhall be granted. 30 E. 3 5. b. 
4. But the Plaintiffs ſhall not find Sureties not to take the 
Ward in the mean time. 30 E. 3. f. b. 
5. Pending the Wzit foz the Thing, the Defendant cannot de⸗ 
(b) Fitz. Gar- liver it to anp Party without Award of the Court. (b) 12 H. 4, 
niſnment 22. 6. b. Curia. 8 
S. C. 6. If the Defendant pꝛaps Garniſhment, and the Garniſhee 
comes and pleads againſt the Plaintiff, the Defendant cannot 
after deliver the Wziting to the Plaintiff. 39 E. 3. 23. 


(R) Pleader 


7 Enterpleder. 
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(R) Pleader by the Defendant after an 
Enterpleder. 


1. W Den the Defendant hath pꝛaped Garnichment 
of Court to plead any Plea. (a) 12 : 29A 6. b. 1 

2. But he hath a Dap in Court to deliver the Wziting to whom 
the Court ſhall award it. (b) 12 UH. 4.6. b. 

3- The Defendant is not demandable befoze Judgment given, 
1 then 15 is, becauſe he is to deliver the Thing demanded, 
11 H. 4. 7. b. | | 

4. After the Garniſhee comes in, and pleads againſt the Plain⸗ 
tiff che Defendant cannot ſap the Conditions are b2oke on the 
Part of the Garniſhee, and ſo the Plaintiff ought to have Judg⸗ 
ment. 39 E. 3. 23. Curia. | 


(S) Judgment. 


1. 15 an Enterpleder be pꝛaped by the Defendant between the 
Plaintiff and J. S. upon the Count of the Plaintiff, which 
ſuppoſes it to be delivered to him 02 J. S. upon Condition, and the 
omen and J. S. appear at the Return, and the Defendant makes 
efault, pet thep ſhall enterplead, and the Plaintiff hall not 
have Judgment. 39 E. 3. 22. b. becauſe the Plaintiff himſclf 
hath ſuppoſed it to be upon Condition. 

2. Ik Two bing ſeveral Detinues fo2 one Thing, and the De- 
fendant pꝛaps that thep enterplead, and delivers the Thing to 
the Court, and befoze the Award of the Enterpleder one diſcon- 
tinues his Suit, the other ſhall not have Judgment to recover, 
becauſe thep were not awarded to enterplead. 11 H. 6. 19. b. 

3. But otherwaps it had been if he had diſcontinued his Suit 
aftcr the Enterpleder awarded, 11 H. 6. 19. b. 

4- Aka Kecoverp be had upon an Enterpleder, Judgment 
ſhall be given to recover the Thing demanded againſt the Defen- 
dant, and not againſt the Garniſhee, (a) 3 H. 6. 18. (b) 7 H. 6. 45. b. 
30 E. 3. 6. b. adjudged: 


223 


(a) Br. Gar- 
niſhmenc 20. 
e 
(b) Br. Gar- 
niſhment a0. 
. 


— — . 
* . 


(a) Br. De- 
tinue 8. 8 C. 


Fitz. Judgment 1. S. C. (b) Br. Garniſhmear 28. S. C. 


5. So the Qarniſhee ſhall recover it againſt the Defendant, 


H. 6. 40. b. 

6. Jt the Defendant p2aps Garniſhment to know whether the 
Conditions are perkozmed, and the Garniſhee comes and ſaps 
nothing, yet the Plaintiff ſhall not recover any Damage againſt 
the Defendant, becauſe he was not bound to deliver it till very 
Notice of the Perfo2zmance of the Condition. 9 H. 6. 39. b. 

7. Jf the Garniſhee comes the firſt Dap, and cannot deny the 
Conditions to be b2oke, 02 makes Default, the Plaintiff ſhall 
not recover any Damage againſt him, becauſe he hath not 
delaped him, which is the Cauſe that Damages are given 
againſt a Garniſhee. (c) 8 H. 6. 11. 

8. Ik two b2zing Detinue againſt another, and they enterplead, 
he that recovers ſhall recover Damage againſt the other. 
(d) 8 H. 6. 5. (e) 9 H. 6. 18. 


S. C. Fitz. 21. S. C. (e) Br. Enterpleder 3. 8. C. 


75 9. Tf 
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(c) Br. Da- 
mages 68, 
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(d) Br. Da. 
magas 68. 
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Enterpleder. 


9. Jf the Garniſhee pleads with the Plaintiff, and it is found 

againſt him by Verdia, the Plaintiff ſhall recover Damages 

(F) Br. Gar- againſt him. 49 E. 3. 13. b. (f) 7 H. 6. 45. b. (g) 8H. 6. F. 
— 28. 10 H. 6. 8. (h) b. (i) 20 H. 6. 29. b. | 


(s) Br. Damages 68. S. C. Fitz. 2r. S. C. (h) This is miſprinted in the Original as here, and 
ſhould be A. (i) Fitz. Garniſhment 9. S. C. 


10. The ſame Law if he pleads with the Plaintiff, and it be 
cx) I ſuppoſe adjudged againſt him by the Court. 49 E. 3. (k) 3. b (1) 3 H 6.18. 


this miſprin- 


ted in the Original as here, and that it ſhould be 13. (1) Br. De tinue 8. S. C. Fitz. Judgment 1. S. C. 


(m) Br. Da- 11. So ik it be adjudged againſt him upon Default, (m) 8 H. 6. 5. 
mages 68, (n) But the Garniſhee, ik it paſs with him, ſhall not recover 
Gi) This 10 Damages againſt the Detendant. Contra, 3 H. 6. 40. b. 


is not number'd in the Original, and therefore is omitted to be number d here. 


12. Ik the Inqueſt paſs fo2 the Garniſhee, he ſhall recover Da⸗ 
to) Br. Da. mages againſt the Plaintiff. (o) 8 H. 6. 5. 13 H. 4. Damage 


68. : : 6. 29. r. 
8. E. Fitz. F. 131. 9 H. 6. 39. (p) 20 H. 6. 29. b 


21 S. C. (p) Fitz. Garniſhment 9. S. C. 


13. So ik Two bzing Detinue againſt another, and upon his 
Paper they enterplead, it the Inqueſt paſs fo: him who enter⸗ 
pleads upon the Oziginal of the other, he ſhall recover Damages 
() Br. Da. Againſt the other. (q) 8 H. 6. f. 


mages 68. 14. The Kecoverp againſt the Garniſhee is fo2 the Delap after 


2 the Wzit purchaſed, (r) 8 H. 6. 11. 


(r) Br. Damages 68. S. C. Fitz. 21. S. C. 


(T) How much Damage. 


1. T F the Plaintiff counts but to the Damage of 201. pet moze 
Damage map be given to him againſt the Garniſhee, fo2 he 
(a) Br. Da- does not declare this againſt the Garniſhee. (a) 8 H. 6. x. 


mag:+68. 2. In ſeveral Wzits of Ward bzought by Two, if the Delen⸗ 
S. C. An. Dant pꝛaps that thep enterplcad, and afcer the Plaintiffs agree, 
461. Pl. 3. and pꝛap that it be delivered to them in common, pet the Court 


S. b. ſhall not ſuffcr it. (b) 24 E. 3. 24 b. 
(b) Fitz. En- 
terpleder 1 7. 


I 


(V) When 


St. 


Enterpleder. Entry. 780 
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(V) When the Recovery is had, what 
Remedy there ſhall be againſt him 
that has the Thing. 


i. A Scire Facias ſhall be awarded againft the Defendant | 

- os bog er gr the wang 22 39 H. 6. 8 3 
* a ue againſt him ro dcliver r ing. S b. Br. 13. 
(2) 40 E. 3. 39. — 138 


Entry. 


Congeable. 
(A) (a) In what Caſes. (% Where 2 


Judgment 
1 may be exe- 
x. W F the Conuſee of the Statute ſues an Extent, by which the — by En- 
Lands ok the Conuſoz are ſciſed into the Hands of the y. Kol. 
King, (b) and after a (c) Liberate is ſued, the Conuſec be 17 
map after enter into the Land betoze the Liberate erecu- 8 ok 
ted, fo2 this Liberate is a ſufficient Warrant fo: his Entry. Dubi- þ,..,, upon 


tatur, P. 38 Eliz. B R. between (d) Butler and Wallis. Intratur, 37 El. Ap 


Rot. 206. M. 40, 41 El. B. R. “ between Sir Thomas Gerrard and * Fol. 738. 
LN Ind 


Candiſh, per Curiam, there the Entry was not good, becauſe the Ce 
Liberate was void, being made to rhe Sheriff to deliver the Merchant, 
Land to himſelf. | Staple, or 


Recognis 


zance returned, the Conuſee may enter without any Delivery by the Sheriff, by Force of the Libe- 
rate. 2 Inf. 678. — Bur by i Vent. 41. per Curiam, in an Exzcution upon a Statute Merchant, 
there is no need of a Liberate, as there is upon a Sratute-Staple, for in caſe of a Starute-Sraple, the 


Conuſce can bring no Ejectment before the Liberate. (c) Before the Liberace awarded, niht ope- 
ratur. Cro. El. 47. Hob. 82. Et vid. Cro. Car. 149. 2 Rol. Abr. 158. Pl. 2. (d) Cro. Eliz 463- 
S. C. by Three Judges againſt One. Gouldſ. 108. ſcems to be the S. C. debated. 


2. Ik the King leizes certain Lands, upon which an Ouſter 
le Mayn is ſued to the Elcheato: to deliver this Land to the 
Party again, he may after enter into the Land bekoze any Erc- 
cution of the W2it. (e) P. 38 El. B. R. agreed, becauſe there is a (0 Cc. Eli: 
Judgment given bekoze that the Hands of the king ſhall be 463. 4 C. 
removed, 3 


3. Upon 


= " 
— CR — _ w 
— 
> w'_ - — _ 
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f 
1 
10 
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1 Leon, 265. into his actual Poſſeſſion. Co. Lit. 15. b. 
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3. Upon an Elegit, if the Sheriff takes an Jnquiſition, though 
the Sheriff docs not deliver the Land to the Partp Plaintif, 
pet the Plaintiff map enter pzelentlp after the Jnguiſition taken, 

(f) But for (f) befoze the ieturn thereof ro the Court, without anp Liberate 
what Execu- to him directed. Hill. 8 Car. B. R. between Liſter and Bromly, per 
— is good Curiam. Intratur M. 8 Car. Rot. 68. where an Action upon the 
> bive Caſe was brought againſt the Sheriff, fo2 returning that he had 
the Diviſions delivered the Land to the Plaintiff upon the Inquiſtion taken, 
under Title where he refuſed to deliver it, and ſo the Keturn kalle; though it 
Execution. wag objected he might have entered: But the Court ſaid, this 
was only in Mitigation of Bamages, and his Keturn falſe, 
and therefoze an Acton upon the Caſe lap againſt him. 


— 


(B) Where an Entry into Part ſhall be 
an Entry for the Whole. 


(a) Co. Lit. 1. (a) 15 a Diſſeiſoz leaſes ſeveral Parcels of Land to ſeveral 
252. b. S. P. Men (b) fo2 Years, and after the Diſſeiſee enters upon 


ou 7.— the (c) one in the Name of all, this is a good Entry fo2 the Whole, 
mighe have becauſe there is but one Tenant to the Precipe, who is the Dil 


one Aﬀiſe leiſoz, who is onlp Tenant of the Freehold, P. 6 Ja. B. between 


againſt the Damport and Honour. 
Diſſeiſor, 


becauſe he remained Tenant of the Freehold of all the Parcels, 4 Leon. 8. S. P. per Curiam: 


Yer vid. 1 Leon. 51. (b) Otherways if he leaſes them for Life, for in ſuch Caſe the Entry upon 
one Leſſce in the Name of the whole is good for no more than that Leſſee had in his Poſſeſſion. 
Co. Lit. 252. b. 1 And. 28. 4 Leon. 8. Uid. Godb. 72. Lady Frgol and Cheyny. Palm. 40 2. Lat. 71. 
and 1 Leon. 36. (e) But if his Entry was taken away in this Parcel, and not as to the others, then 
he gains no Poſſeſſion in the others, but in this Parcel only, Kelw. 20. b. | 


(4) Co. Lit. 2 (d) It a Man be diſſeiſed of two \cveral Acres by two ſeve⸗ 
252. b. S. P. ral Perfons, and after enters into one Acre in the Name of both, 


tho' both this is not any Entry into the other Acre. M. 8 Ja. B. between 


Acres had Champernoon and Hall, per Curiam. 
lain in the 


ſame County, for the Enfry of a Man to continue his Freehold or Inheritance muſt enſue his 
Action for Recovery of the ſame, and each Diſſeiſor is a ſeveral Tenant of the Freehold ; and as he 


muſt have ſeveral Actions againſt them for the Recovery of the Land, ſo his Entry muſt be ſeveral. 
Co, Lit. 252. b. Kelw. 20. b. 1 And. 28. Dal. 88. 


3- Where the Poſleflion is in-no Man, but the Freehold in Law is in 
(e) But vid. the Heir that enters, his general Entry into one Part (e) reduces all 
4. But if in this Caſe his Entry be ſpecial, viz. that he enters only 
into that Part and no more, this reduceth that Part only into actual 
Poſſeſſion. Co. Lit. 15. b. Fe 
5. Where the Entry is to diveſt an Eſtate, a general Entry into Par- 
cel is good only for that Parcel. Co. Lit. 15. b. 
6. As if the Lord enters into Parcel generally for a Mortmain, or 
(f) Co. Lit. the Feoffor for a Condition broken, (f) or the Diſlciſee into Parcel, 
252. b. generally ſuch Entry in theſe and the like Caſes ſhall not veſt nor diveſt 
but for that Parcel. Co. Lit. 15. b. | 
7. If a Man diſſeiſe me of one Acre at one Time, and after at ano- 
ther Time diſſeiſe me of another Acre in the ſame County, in this Caſe 
my Entry into one of them in the Name of both is good, for that one 
Aſſiſe lay againſt him for both Diſſeiſins. Co. Lit. 252. b. 


4 | 8. Otherways 


— 
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8. Otherways if the ſeveral Acres lay in ſeveral Counties, for then 


there muſt be ſeveral Actions, (f) and conſequently ſeveral Entri 
Co. Lit. 252. b. r as; HEL _ 


Courſe a Wan had leaſed ſeveral Parcels of Land in a Town foz the Tri yo 
Ejectment, he ought to have entered into every Part, ſeverally, and on len a 22 other 
to have kept Poſſeſſion till he had entered into every Part, and then to have delivered the Le te 
of all, Win. 50. And with this agrees, Godb. 72. Vid. 1 Sid, 223. 1 


9. If I enfeoff a Man of one Acre upon Condition, and at another 
Time I enfeoff him of another Acre in the ſame County, upon Condi- 
tion alſo, and both Conditions are broken, an Entry into one Acre in 
the Name of both is not ſufficient, but ſeveral Entries muſt be made in 
reſpect of the ſeveral Conditions. Co. Lit. 252. b. 
10. But an Entry into Part of the Land in the Name of all the Land, 
ſubje& to one Condition, is good, though the Parcels be leveral, and 
in. ſeveral Towns. Co. Lit. 252. b. 
rx. If 4. diſſeiſes B. of Lands in three Towns, and levies a Fine 
with Proclamations of the Lands in one Town to C. in Fee, and the 
Diſſeiſee within 5 Years enters into the Lands in the other two Towns 
only, (being in the Poſſeſſion of the Diſſeiſor) in the Name of all the 
Lands in the three Towns, by this the Eſtate of the Conuſee in the 
third Town was not diveſted. Mich. 14 & 15 Eliz. between (g) Brock (g) 1 And. 
and Meaſon. Relw. 213. b. 28. $. C. ads 


| ; ; judged that 
it was no Entry into the Lands of which the Fine was levied. Dyer 237: b. S. c. adjudged, if 
appearing that the Fine was levied to the Uſe of the Conulee. N. Beal. 207, Pl. 243+ S. C. 


adjudged. 


— 
— — 


Entry to the Uſe of another. 


(C) In what Caſes the Entry of one 
to the Uſe of another ſhall ſettle 
the Poſſeſſion in him without Agree- 
ment, and in what not. 


r. TF the (a) Baron enters to the Uſe of his Feme, where the („) Where 
1 Entrp of the eme is lawful, (b) this ſettles the Poſſeſſion the Feme en- 


in the Feme pꝛeſentip, without anp Agreement. (c) 14 Hf. 6. 25. b. E 
Baron, and it was held good, he agreeing to it afterwards, Cro. Eliz, 72, (b) Mid. 8 Co. 44. a. 


Co. Lit. 336, 337. (c) Br. Entry Congeable 4r. S. C. Continual Claim 6. S. C. 


2. (d) So if a Man enters to the Uſe of an Jnfant into Lands (4) Co. Lie. 
where his Entry is lawful, this ſettles the Poſſeſon in him be- 248 k. 


foe Agreement by the Inkant. (e) 14 H. 6. 25. b. 2 p. 


Moor 60. b. (e) Br. Continual Claim 6. S. C. Br. Entry Congeable 41. S. C. 


. (f) So if the Entry be to the Uſe of one of full Age, where (f) Co Lit. 
bis PUE HRT this veſts the Poſſeſſion in him befoze Agree- 245. 2. §. F. 


ment. 34 E. 3. Entry Congeable 50. 214 5 


pl. 613. S. P. ſeems to be admitted per Curiam. Et vid. Styl. 379. Cro. Car, 7. 
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4. Ik a Man enters to the Uſe of one of the Plaintiffs, where 
his Entry ts not lawful, this veſts nothing in him befoze Agrec⸗ 
ment, becauſe he ſhall be a Diſſciſo2 by the Agreement. 34 E. 3 
Entry Congeable 50. 
5. So if a Man enters to the Uſe of an Inkant, where his 
G_ is _ lawful, this veſts no Poſſeſſion in the Inkant. 
14 H. 6. 25. b. , | 
6. It a Man diſſeiſes me, and J make continual Claim, and 
after he dies, and this deſcends to two Coparceners, upon which 
{4 enter, by which the Coparcenarp is dekeated, if after one en⸗ 
ters, clatming to the Uſe of her ſclf and her Coparcener, pet no- 
thing velts in the other bekoze Agreement, fo2 their Entry is not 
PRA) lawful. 14 H. 6. 26. 
Fol. 739. 7. So if a Man enters upon two Jointenants, where his En- 
CSR trp is lawful, by which the Jointenancp is defeatcd, if after 


one enters to the Ale of both, pet nothing veſts in the other be- 
(gs) Br. Con- foze Agreement: (g) 14 H. 6. 25. b 


| 28 8. (h) It two Coparceners have a fiight of Acion to certain 


Entry Con- Tand, but their Entry is not lawful, and the one enters claim- 
eeble 41. ing to the Uſe of both, pet nothing veſts in the other till Agree- 

5 E. ment. (i) 27 Aſſ. 68. adjudged. | 

(b) Dal. 62. 9. It two Jointenants are diſſeiſed, and the Diſſeiſoz aliens, 


833 and one Jointenant enters upon the Alience to the Uſe of both, 


(i) Fitz. Af. this ſettles the Freehold in both, 27 Aſl.. 68. 


fiſe 261. S. C. 10. If a Man commands J. S. to enter into certain Lands in 
his Name, if he hath Night, otherwaps nor, if he enters atcoz⸗ 
dingly, pet if the Commander had no Night, no Eſtate veſts in 
him by this Entry, becauſe his Command wag conditional. 

34 Aſſ. Pl. 12. 

which vid. ante 631. PI. 1. 


11. A Stranger cannot enter upon the Baſtard in the Name of the 
Mulier without his Command, for that the Baſtard may gain the Eſtate, 
and bar the Mulier. Co. Lit. 245. a. 


(1) Co. Lit. 12. (I) A Stranger of his own Head cannot enter in the Name of him 
258. 4. S. P. that hath Right co avoid a Fine. Co. Lit. 245. a. 


and ſaid, 


this Keſolution was grounded upon the Statute of the 4 H. 7. cap. 24. Lord Audly and Pollard, 
S. P. Cro. El. 561. adjudged, foz that by the 1 Wozds of the 4 Hen. 7. a Fine ſhall bind, 
unleſs avoided by Entry, Claim, oz Action of him who hath Right therefo within the 5 Pears, 
Moor 450. PI. 613. adjudged, foz though he hath a Right of Entry, which naturally by the Com- 
mon Law might have been reduced inio Poſſeſſion by the Entry of a Stranger in his Name, vet 
it is not ſo in cafe of a Claim to avoid a Fine, becauſe by the Body of the Statute of Fines the 
Aight is bound, unleſs the Party lays Claim within 5 Pears, ſo that an Election is given to the 

arty who hath Right, whether he will be bound oz not, which Election a Stranger without his 
Et n cannot make foz him. Moor 457. Pl. 630. it was ſaid by Popham and Gawdy to have 
been the Wpmion of all the Juſtices, That the Agreement of the Dilleiſee to the Entry would 
not perfect it, ſo as to avoid the Fine: But Q. if the Agreement had been within the 2 Pears, foz 
it did not there appear at what Time the Dilleiſee agreed. Poph 108. adjudged. 9 Co. 106. a. cited; 
and ſaid, That the Reſolution of all the Judges at Serjeants-Inn was accozdingly. 


| | 13. But in theſe Cafes, if the Mulier agree thereto before the Diſcent, 
(m) Cro. El. and (m) he that hath Right do enter before the 5 Years are paſt, the 


561. S. P. Eſtate both of the Baſtard and of the Conuſee ſhall be avoided by ſuch 


per Gawdy, . C . Lit. . . , : 
e 


S. P. ſeems to be adnutted. 


ay 5 r RT "Ts 14. But 


5 Entry. 789 
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14. (n) But in the Caſe of Baſtard-Eigne, Guardian in Chivalry or (n) 9 Co. 
Socage may enter, for they are no Strangers. Co. Lis. 245. a. 106. a. like 

15. If an Infant makes a Feoffment in Fee, a Stranger of his own Point- And 
Head cannot enter to the Ule of the Infant, for the Eſtate is voidable. ro OY 
Co. Lit. 245. 2. | th 

16. So if Tenant for Life makes a Feoffment in Fee, a 
enter for a Forfeiture in the Name of him in Reverſion, 
the Eſtate ſhall be veſted in him. Co. Lit. 245. a. 

17. If a Copyholder in Borough-Engliſh ſurrenders to the Uſe of his 
Will, and having three Sons, deviſes to the middle Son in Fee, upon 
Condition that he ſhall pay to his Daughters 20 J. if the Money is not 

aid, a Stranger without the Command of the Eldeſt cannot enter for 
bim, becauſe he hath only a Title of Entry. Hill. 2 Fac. between 
Curtis and Wolverſton. Cro. Sie 56, 57. adjudged, where the youngeſt 
Son, without the Command of the Daughters and Heirs of the eldeſt, 
(who was dead) entered, and the Daughters after diſaſſented. 


Stranger may 
and thereby 


— 


_ 


Entry to the Uſe of another. 


(D) What ſhall be a good Agreement 
to ſettle the Eſtate. 


r. IF a Man diffeiſes another to the Ufe of Baron and Feme, 
and thep agree to this, the Eſtate is in both. (a) 15 E. 4. (4) Br. pic 
15. b. admitted. ſeiſin 12.8. C. 
2. Jf a Man diſſeiſes another to the Ufe ok a Feme Covert, 
the Agreement of the Feme without the Hus band will not ſettle 
the Eſtate in the Feme, becauſe her Agreement is void, fo2 her 
Will is transferred to the Baron. 
3. But in this Cale, the Agreement of the Baron will ſettle 
the Eſtate in the Feme, though ſhe is no Diſſeiſoꝛels thereby, 
to2 the (b) whole Will of the Feme is put in the Baron during (i) 1, the 
the Coverture, and he map agree to the Feoffment made to the Qciginal'ris 
Wife, ergo. (c) 12 E. 4. 9. b. Curia. tout le agree. 
(c) Br. Diſ- 
ſeiſin 66. S. C. Fitz. 3. S. C. 1 Rol. Abr. 660. E. 4+ S. C. 


4. Ik the Baron diſſeiſes another to the Uſe of the Feme, this 
ſhall ſettle the Eſtate in the Feme, fo2 the Baron upon a Di(- 
ſeſin bp another bp his Agreement might have ſettled the Eſtate 
in the Feme, and this Diſſeiſin to the Uſe of the Feme is an 
Agreement in Law; ergo. (d) 44 E. 3. 9. admitted. 44 Al. 26. ad- (d) Fitz. En- 
mitted, Contra, (e) I4 H. 6. 25. b. 7 E. 4. 7. b. ry W 1 
| (e) Br. Entry Congeable 41. S. C. Br. Continual Claim 6. S. C. 


5. Jf Baron and Feme enter into Land in the Right of the 
Feme, where the Feme hath not any fiight, the Feme is Tenant | 


| . f) Fitz. Aſ- 
of the Land therebp, (t) 35 Aff. 5. adjudged, AN 5 C. 


Br. Coyerture 41. S. C. x Rol. Abr. 660, F. 5. 


6. It 
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| 790 5 Entry. 


6. Ik the Baron leiſed in the Right of the Feme aliens in Fee, 
and after diſſeiſes the Diſcontinuee, claiming his firſt Eſtate, 
without ſaping anp thing of the Feme, this ſhall veſt nothing of 
the Tenancy in the Feme, becauſe he doeg not claim bp expꝛeſs 

(s) Fitz. En» Moꝛds in the Name of the Feme. (g) 44 E. 3. 9. adjudged per 
| ery Congo. Curiam. 44 Aſſ. 26. the ſame Caſe, 
| bla 33. S. C. 7. Jt a Man enfeoffs Baron and Feme of a Manoz, and after 
| the Baron and Feme, bp Colour of this Feoffment, cnter into 
certain Lands which are not Parcel of the Manoz, but they 
thought thep were Parcel, pet the Feme ſhall gain nothing in 
the Kand bp this, but the whole Eſtate is in the Baron, Quære, 


22 Aff. 1. 

8, Jf the Guardian enters and diſſeiſes a Man, claiming the 
Freehold to the Uſe of the Yeir, this ſhall ſettle the Frechold in 
the Deir. 27 Aſſ. 68. ſatd to be ſo adjudged. 

9. Jf a Man leaſes Lands fo? Years to J. S. and delivers the 
Deed to J. D. to the Uſe of J. S. and after J. D. enters into the 
Land to the Uſe of J. S. without Commandment of J. S. and ig 
ejected, and after J. S. aſſents thereto, he ſhall have an Ejectione 
—_— upon the ſaid Ezetment. P. 44 El. B. R. Biſhop's Caſe, per 

uriam. 


2 
— 


— 


. 
e (E) What ſhall be ſaid an Entry into 
Land to reduce his Eſtate. 


2 1. FF. the Wiſſeiſee enters into the Land, and continues in the 

Land with the Diſſeiſoz, and manures the ſame Land with 

| the Diſſeiſo2, claiming nothing of his firſt Eſtate, pet this is an 
| Entrp that will reduce his firſt Eſtate. 40 Aff. 38. Curia. 

2. Ik the Diſſeilee enters, and takes the Profits as Leſſee 

at Mill of the Diſſeiſoz, oz in anp Manner, this will be an 

(a) This is Entrp, and reduce his Eſtate. (a) 28 Aff 42. adjudged; but 

miſpainted in QUETC. | 


the Original 
as here, and I ſuppoſe ſhould be 26. which vid. Br. Entry Congeable 61. S. C. Br. Damages 159. 


Br. Seiſin 23. 


cb) Cs. Lit. 3. (b) It the Diſſeiſee commands a Srranger to put in the 
245. b. S. P. Cattle of the Stranger in the Land to feed there, this is an En⸗ 
trp in Law into the Land, 1 E. 4 3. ; 

4. It A. leaſes to B. fo: Bears, the Kemainder to C. in Fee, 
and A. and B. come upon the Land of Purpoſe, ſcilicet, A. to 
make Liverp, and B. to take it, this ſhall not be ſaid any Entry 
of B. to veſt the actual Poſſeſſion in him till Liverp made, fo? 
then the Kemainder would be void, which would be againſt the 
Intention of the Parties. Co. Lit. 49. b. 

5. Ak it be agreed between the Wiſſeiſoz and Diſſeiſee, That 
the Wiſſeilee ſhall releaſe all his Right to the Diſſciſo2 upon the 
Land, and accozdinglp the Diſſeiſee enters upon the Land, and 
delivers the Keleaſe to the Diſſeiſo2 upon the Land, this is a 
good Keleaſe, foz the Entrp of the Diſſeiſee being koz this Pur- 
poſe, ſhall not avoid the Difteiſin, fo2 his Intent in this Cale 
guides his Entrp to a ſpecial Purpoſe. Co. Lit. 49. cited, P. 19 El. 
B. per Curiam, reſolved. | 
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6. (c) But if the Diſſeito2 makes a Fcoffment to the Di eil ) Co. Lir | 
and others; there though the Diſſeiſee comes to take the 45 925 b. S. P. | 
pet when the Livery is made, the Diſſciſee is remitted. Co. Bur for this, | 
Lit. 1 th 9 ſeit n £10 

7. the Wiſſeiſee comes upon the Land, and puts his Foot gene 147 
in, but takes no Y2ofits, bur the Diſſcilo2 ouſts biin his ins * 
ſhall not ſettle anp Eſtate in „im, (at the Elegion of the Diſſeiſee, 


as it ſeems) koz the Diſſeilce map have an Amte of the 
Diſſeiun. (d) 26 Aff. 42. adjudged, * 


(d) Br. En- 
ble 6r, S. C. Br. Damages 159. S. C. Br. Sellin 23. B. C. 
N | 

8. Ik J have an Youſe and Land adjoining to the Plot of 
Land in queſtion between me and another, and J ſtand upon 
one Piece of the Stone-Wall, which is wine own otl, and put 
my Hand th2ough a Wall made of Lime and Laths which 
ſtands upon the Land in Queſtion and there deliver a Leaſe 
ſealed to try the Title, this is a good Entry, though J do not 
come within the Plot in Queſtion. M. 11 Ja. B. between Ballard 
and Richardſon, per Curiam. 

2. If 8 after the Death of his Father enters, and invites 
Mulier- Puiſne to ſee the Houſe, Pictures, & (e) or to dine with him, (e) Co. Lit 
or to hawk, hunt, or ſport with him, or the like, upon the Land de- 368. a. S. P. 
ſcended, and the Mulier comes upon the Land accordingly, this is no 
Interruption of the Poſſeſſion of the Baſtard, (f) becaule he came b 


his Conſent, ſo that the coming upon the Land could be no Treſpaſs. . 
Co. Lit. 245 b. : 


queſts the 
2 2 Diſſeiſee to 

go to the Cellar, and ſee the Antiquity of, &c. this is no Entry to abate an Aſſize bꝛought by 
the Difſeiſee. Pl. Com. 93. — So if the Dilleiſee ſeeing ſeveral cutting Wood upon the Land, 
goes upon the Land, and admoniſhes them at their Peril to defift, this is no Eutry to abate his 
_ Pl. Com. 93. a, b. 1 Bulf. 9. 2 Browo), 231, 239. Such curry os will abate a Wzit cught 
to be unto the Thing demanded, and with an Intent to have the Thing demanded. 2 Bull. 9. 


2 Brown 231, 235. —Where the Beaſts of him that had a Kight ſtrayed ol their own Jccozd into 
the Land, and it was held no Entrp, vid. 1 Leon, 110. 


10. But if the Mulier of his own Head comes upon the Ground, and 
cuts down a Tree, or digs the Soil, or takes the Profits, theſe ſhall be 
Interruptions, for rather than the Baſtard ſhall puniſh him in an Action 
of Treſpaſs, theſe Acts ſhall in Law amount to an Entry. Co. Lit. 245. b. | « 

41. So if the Mulier puts his Beaſts into the Grounds, (g) or com- (g) vide | \ 
mands a Stranger to put on his Beaſts, theſe Acts without Words amount 3 Leon. 144. 0 
to an Entry, for Acts without Words may make an Entry, but Words | 
without an Act, viz. Entry on the Land, &c. cannot. Co. Lit. 245 b. I 

12. If the Office of Keeper of a Park is granted to one, who is | 
thereof diſſeiſed, and he brings an Aſſiſe, and pending this Aſſiſe, en- "i 
ters into the Park, kills a Stag, and takes a Shoulder of it for his Fl e, b | 
this is no ſuch Entry as to abate his Writ, for that his Entry was not as | 
an Officer ad cuſtodiend', but as a Wrong-doer, to kill, &c, Hill. 7 Fac, 

between (h) the Earl of Shrewsbury and the Earl of Rutland, 1 Bulſ. 4, 8, 9. (h) a Brownl. 

. 44's 
ER e | 

; in ie Juſtice at every Entry which abates a Wit ought to he in 4 
2 * TA "a fa Man ee BY Alliſe of Kent 0: Common, and hanging the I A | 
he enters into che Land, this is not any Entry that will abate the Weit; and he laid, the Park 4 
and keeping the Park are two diſtinct Things, and the Entry into the Park will not abate the 1 
Wzit foz keeping of it; and the faking a Shoulder foꝛ a Fee makes no Difference, foz that it was bi 
not ſhewed he had a Warrant to kill the Buck; oz if he had, the taking the Fee 1s no Entry into | 4: 
the Dffice, but the Exerciſing of it. 


5 U . | 


=Y „ 
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792 Entry. 


13. If a Man have Common in the Lands of F. S. between the An- 
nunciation of our Lady and Michaelmas, and he brings an Aſſiſe for it, 
and at Chrifmas puts in his Beaſts, this ſhall be flo Entry to abate his 
Writ, for ic cannot be intended for the ſame Common. Paſch. 8 F.:c. 
2 Brownl. 238. in the ſaid Caſe of the Earl of Shrewsbury, by Fleming 
Chief Juſtice cited to have been adjudged. * 
14. If Tenant for Life levies a Fine with Proclamations, and he in the 
Remainder within 5 Years after the Death of Tenant for Life directs 
one to deliver a Declaration in Ejectment to the Tenant in Poſſcflion, 
which is done accordingly, yet this is no Entry co avoid the Fine. 
(i) Clarke Mich. 21 Car. a. between (i) Clark and Pywell, 1 Saund. 319. adjudged. 
and Phillips though it was the Declaration which contained the Leaſe upon which 
S. C. 1 Vent. the Ejectment was brought. | | 
42- adjudged, | 
1 Mod. 10. ruled upon a Trial at Bar, and the Plaintiff accozdingly Monſuit. —But whether 
the Confeſfion of a Leaſe, Entry, and Duſter; would ſupply an Entry foz a Condition bzoke, 
1 Vent. 332. dubitatur. * 


6 
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(F) In what Caſes the Entry of one 
ihall be for another. 


I. I F a Kent deſcends to an Aunt and Neece as Coparceners. 
and the Aunt hath the Necce in Ward, (ſcilicec, as Guar⸗ 
dian in Soccage, as it ſeems) and takes the Kent to her own Uſe, 
and never claims to the Uſe of the Peece, pet this Seiſin of the 
Aunt ſhall be an actual Seiſin fo2 the Peece, foz in Law the ge- 
neral Seiſin of one is of both, and here is not anp expzeſs Act 

(a) Br. Brief that her Entrp was to her own Uſe. (a) 36 Aſſ. x. | 
07. S. C. 2. (b) Jf Lands deſcend to (c) two Coparceners, and a Stran- 
9 _ ger abates, and after one enters generally into the Land, this 
Imeſton, Hall be an Entry fo2 both, and ſettle the Poſſeſſion in both. 

(c) When 26 Al. (d) r. admitted. 


one Parcener L | | 
enters generally, and takes the Profits, this ſhall be accounted in Law the Entry of both, and no di- 


veſting of the Moiery of her Siſter. Co. Lit. 243. b. Co. Lit. 273. b. —So where the Husband of one 
of the Parceners enters. Dal. 62. Moor 59. Pl. 268. (d) This is miſprinted here as in the Original, 
and I ſuppoſe ſhould be Pl. 2. which vid, Br. Aſſiſe 258. Br. Entry Congeable 59. 


3. If Lands come to Two in Common, and one enters into it 
generallp, this ſhall be an Entry koz boch. M. 40, 41 El. B. R. 
te) Cro, El. between (e) Hempſley and Brice, per Curiam. Hobert's Reports 166. 


639. S. C. between (t) Smales and Dales, adjudged. 
adjudged. | | 


Moor 546. Pl. 729. S. C. adjudged. (f) Hob. 120. S. C. adjudged; and ſaid, a general Entry 
ſhall always be taken according to Right, as being under Conſtruction of Law, and therefore ever 


conſtrued lawful, Moor 868. Pl. 1201. S. C. adjudged. 
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4. It a Man deviſes Lands held in Capite by Knicre ; PRAGA 
vice to * his pounger Son, .bp which the Beblle my okb 5 Fol. 741. 
third Part, and the Deviſce enters generally into the whole 
this ſhall be an Entry in Law fo2 the eldeſt Son all 
2 B. R. between (g) Hempſtey and Brice, per Curiam. Hobert's 

eports 166. between (h) Smales and Dales, adjudged. 2 pd. 


Moor $46. Pl. 729. S. C. (b) Hob. 120. S. C. adjudged. Moor 868, pl. 120t. 8. Cl a fadgee 


„M. 45 


(i) 4. So if the Deviſee after his Entry makes a Leaſe fo2 N 
of the whole, pet this ſhall not be anp ſuch Explanation * (i) This ie 
Entry, but that his Entry Hall be ſaid an Entry fo: both, "printed 


M. 40, 41 El. B. R. between (k) Hempſley and Brice. 5 2 Ori: 

Where 
Placita 4 as here. (k) Cro. El. 639. S. C. adjudged by all except 6 there are two 
S. C. adjudged. Et bid. ante 624. PI. 2. and the Notes there, + Fenner. Moor 546. PI 729, 


7 4 . So it the Deviſee (1) levies a Fine of the wholc. M. 40, (1) Other. 


41 El. B. R. between (m) Hempſley and Brice. wiie if a Par- 


cener after 


ſach general Entry makes a Feoffment of the whole with Warranty, for this ſub, a 
the Entry precedent into the whole, and by Conſtruction of — ſhe only — ſeiſed Ka: _ 
Co. Lit, 374. a» Et vid. Cro. El. 615. Corr. 176. (m) Cro. El. 619. S. C. & S. P. arguendo, 


6. Ak a Man ſeiſed of Lands held by Knight's Service in Fee, 
deviſes the whole to B. in Fee, and B. after his Death enters in- 
to the whole, claiming the whole to himſelf, (n) pet this is an (9) Uid. 
Entrp koz the Heir, who is Tenant in common with him fo2 a Hob. Fol. 
third Part, the Deviſe being void fo2 a third Part, foz one Te- e 
nant in Common cannot diſſeiſe his Companion without an aaual N 
Ouſter. Hobert's Reports 167. intended the 


Heir was in 


Poſſeſſion before, or that B. made his Entry firſt, and afterwards being in Poſſeſſion, claimed the 


whole ; for by Co. Lit. 243. b. 373. b. where one Parcener enters ſpecially, claiming the whol 
and takes the whole Profits, ſhe gains the Moiety of her Siſter by 59 But bid. Gore: __ 
Hob. taken as here abridged. | 


7. Ak a Man deviſes certain Annuities to his four Sons out 
of certain Lands, and deviſes further, That if his Heir docs 
not pay the ſaid Annuities, then his ſaid Sons ſhall have the 
Land tothem, and the Survivo? of them, and after the ſaid An⸗ 
nuities are not paid, (o) upon which one of the Sons enters (o) YainC 
generallp, this ſhall be an Entry fo2 all the four Sons, inaſ- w92th and 
much as thep are Jointenants. H. 42 El. B. R. between Pur- Paetty, 
ſlowe and Parker, adjudged, RT - 51% 
8. Jf a Man deviſes to J. S. Lands held by Knight's Service, Noy 51. 
and dies, his Heir within Age, and a Stranger enters upon 
the Deviſee, and diſſeiſes him, and aſter the To2d in Chivalry 
enters upon the Diſſeiſo2, and upon a He-entry by the Diſſeiſoꝛ, 
b:ings Treſpaſs againſt him, this is maintainable, koz the Ca- 
trp of the Lo2d into his third Part (the Deviſe being void koz 
that) is an Entrp fo2 the Devilee fo2 the other two Parts, and 
ſo the Tozd and Diſſeifoz are no Tenants in Common. P. 3 Car. 
between Rogers and Blynman, per Curiam, reſolved upon Evidence 


at the Bar. 


(G) Special 


— — 
.: 2 ͤ 44 


() Special Entry. 
© 1 "STEM: 
(a) Where I. I Lands (a) deſcend to two Coparceners, and a Stranger 


one Parcener abates, and aftcr one Coparcener enters into the Whole to 


ofhet the her own Uſe, this ſhall not ſettle any Poſſeſſion in the other, but 
their ance. (b) all the Eſtate ſhall be in her ſelf by the ſpeclal Entrp. 


ftor enters 26 Aff. (c) 1. adjudged. 
ſpecially, | 2 „ | | e | 
claiming the whole Land, and taking the whole Profits, ſhe gains the Moiety. of her Siſter by Abate. 

ment. Co. Lit. 243. b. Co. Lit. 373. b. Dal. 62. (b) Bur where one Parcener is in Poſſeſſion, and 
the other enters, and claims all expreſly, this will not diſpoſſeſs her Fellow, for her Poſſeſſion is 
over all lawful as well before ſach Claim as after, ſy that there is no Poſſeſſion altered by ſuch Claim, 
and one Parcener, Jointenant or Tenant in Common, cannot diſſeiſe his Fellow but by an aQual 
Ouſter. But for this, vid. ante 624. Pl. 2. and the Notes there, and Cro. El. 640. (c) This is 


. miſprinted here as in the Original, and I ſuppoſe ſhould be Pl. 2. which vid, Br. Aſſiſe 258, Br, En- 


try Congeable 59. 
2 - — 


what Things Advautage may be taken 
without an Entry. 


I. IF a Man is diſſeiſed of Lands whereunto a Common is appendant, 
E 1 the Diſſeiſee cannot uſe the Common till he enters into che Land 
to which it is appendant, becauſe it might be a Prejudice to the Tenant 
of the Soll, for if the Diſſeiſee might do it, ſo might the Diſſeiſor, 
which would be a double Charge to the Tenant. Co. Lit. 122. b. 
2. But if a Man is diſſeiſed of a Manor to which there is an Advow- 
ſon appendant, he may preſent to the Advowſon before he enters into 
the Manor. Co. Lit. 122. b. E 


Ok 
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(.) Bat by q (a) Tail Entail. | 


what Words 
an Eſtate 


Tail may be (H At what Time, how, and by what 


created by 


e Words, it may be made by Deviſe 
5 . By what Words. 


1. J a Deviſe be to one and his Peirs of his Body fo2 roo 
1 Bears, this is no Tail but fo2 Years, koz it is to expꝛeſſed. 
(b) Of Jie. (b) Co. 10. Loveis 87. * 1 | 
6 


J P. debated, the Judges differing in their Opinion, it appearing by the Proviſo in the Will, and 
other Circumſtances in the Caſe, That the Deviſor intended the Deviſee ſhould have a Tail. 
Moor 773. Pl. 1067. S. C. agreed by all the Judges, that it was an Eſtate Tail, and the Limitation 
for Years void, becauſe of the apparent Intention of the Deviſor ; and if ic ſhould be a Term, the 
Deviſce being Heir to the Deviſor, it would by the Diſcent of the Iaheritance merge in the Inſtane 


"- 


W 


it was created, which could never be the Intention of the Deviſor. 1 Rol. Abr. 831. Pl. 2. S. C. 847. 


Pl. 3. S. C. Et vid. 2 Brownl, 104. a 
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Balder aud Blackburn 27, pl. 7 | Bedell and Mor 444, pl. 2 
Baker and Bulſtrode 39, pl- 33 | Beckford and Parnacoll $33, pl. 8 
Baſpoole and Longe 46, pl. 2. 439, pl. 5 Bedford and Dr. Skinner 585;pl. 7 
Bald win and Cook hy 73, pl. 4 ; Beddingfield and Freake 594, Pl. I. 
1 2 Baſſet 78, pl. 4:5 | Bell and Tarde 599, pl. 3 
aker aud Spain 101, pl. 1o | Beſte (Or.) and Williams 599, pl. 4 
Baker av Smith at 115, pl. 4 Bell and Tarde 611, pl. 11 
Baniſter's (Sir Robert) Caſe 136, pl. 2 | Bernard and Ewens 621, pl. 7 
Baker and Willis 141, pl-4: 146, pl. 4 | Belfield and Rous 679, pl. 1 
Barnes and Edgard 222, pl. 13 | Beamont and Dean 631, pl. 1 
| Baily and Offord 236, pl. 2. 237, pl. 10. . 
„ I Fot, Þh 1 Bi. 
Baily and Hughks 237, Pl. 100 : . 
Batchelor and Gage 240, pl. 1 Bingham and Squire 41, pl. 11 
Batchelqr and Gage 243, pl. 2 | Bird and Kirke 199, pl. 8. 205, pl: 5 
Barwick and Gibſon 244, pl. 3 Biſhop and Harecourt 255, pl. 12 
Barnard and Bridgman 266, pl. 2 | Bingley's (Sir Richard) Caſe 266, pl. 4 
Banning's Caſe. 270, pl.13 | Bilford and Fox | 466, pl. 10 
Babb and Trelawny 280, pl. 7 | Bidgulph «nd Daſhwood 499, pl. 10 
Ball avs Trelawny. ' 280, pl. 7 | Bichly and Bichly 669, pl. 16 
Banks (Sir Ralph) and Sir Tho, Bennet | Biſhop's Caſe 790, pl. 9 
| 285, pl. 18 oi \ | 
Bathurſt (Sir Edward) and Cox 282, pl. 8 | | Bi. | 
Babington and Babington 315, pl. 3 ; 33 
Berker nd Cocker 426, pl. 19. 602, pl. 8 | Bluet's C 51, pl. 19 
Banks and Pembleton 431, pl. 11 | Blyth ana Hill 115, pl. 1 
Ballard and Cooke | 431, pl. 1z | Blewer's Cnſe | 178, pl. 13 
Barny and - - - - Plaintiffs and Sir Urian | Blagrave and Wood 181, pl. 3 
Leigh © 437, pl. 6] Blunt and Clerk 189, pl. 5 
Baker and Berisford 440, pl. 9 | Blemmerhaſſet and Humberſton 205, pl. 5 
| Bland d Moſely 436, pl. 2 


Ball and Berry 456, pl. 24 
" | 3 | 
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Blake and Gold 24 pl 3 
Blunden and Baugh 629, pl. 2. 31, pl. 7 | 
8 Bu. 
5 | 
: Burbridge and Rayn 
4 ymond 
Bohenham and Herlackende Buller's (Sir Richard x 16, pt. 12 4 
Boulny and Curti n 7, pl. 2 | Burton and Ho , Caſe 42,pl. 1 
Rok . 36, pl. 18. 39, pl. 29 | Buckly and Williams 7 Pl. 17 3. 3 
obwright and Harvey 55, pl. 7 | Butler ana 8 illiams 50, pl. 14 
Bond and Richardſon 67, pl. 2 | Butch winnerton 52, pl 22 
Bourn and Carrington 169, pl. 7 — _ Vale 89, pl. 11 
ry 2 Herle 241, pl. 3 Bully 1 99 pl. I 
oyle axy ; „pl. ins | 
Boſcawen & ' and Cook N Burgoyne and Spurling 121, al. L 185 
Bore and Stoner 68 290, pl.6 | But's Caſe | _ . 
Bowman and Milbank 52), pl. 16 Burtevant and Pi 162, pl. 1 
Bolls and Atkinſon 612, pl * Pickſtaff 11 
and 3» Pl. 3 Bull axd Palm 93, pl. 6 
Booth Lambert 666, pl. 3 Burges and Sparke 225,pl.9 
| Burtord & U verf D 433, Pl. 20 
3 . 5 Br. | . and n — — 7 
Broke and Smith 5, Pl. 4 Ps * 542, pl. It 
Briſcoe and Baker 16. pl. 11 wid x Dabley 571, pl 
Bragg nd Nighti , TOY Buck and Wit CAFES 
raggy 4 ig tingal 17, pl. 15 | Bull and Wyat 592, pl. 14 
Brown and Kinman | 49, pl. 9 Buckler's Coſe 629, pl. 7 
vw, Jer beg 5o, pl. 14 | Burdett and Burdet 630, pl. 9 
ri ng 2 8 35, pl. 7 | Bullock and Finch SS 
Briſcoe and 12 $3, pl. 7 Bullock and Burdetr pig 4 
- night $3, pl. 7] Burden and Withi | 2 
roughton and Pretty 55, pl. 10 | Butler and Wall ington 766, pl. 28 
Brooke and Brooke „ eee allis 785, pl. v 
Brenly and Tod * 104, pl. 3. 106, pl. 14 N 
gy” —— Boothe Plainriffs and Wood ward i Ca. 
nan 109, pl. | 
Brocklesby aud Brocklesby 15 pl. 36 = ns . ts, pl. 8 
— ry Hugh) Caſe I52, pl. 4 | Carey ad Yeo CO 10 pl T7, 2 
rook's Caſe 204, pl. 2 PI. I. 19, pfl. 2 
Brett (dir J.) and Cumberland 229, al. t. | 8 2 ie 27 
5 eld ; . 240, pl. 1 Calf & a! and Davies PST, 
romefield and Sir John Williamſon 239, | Carrel and Read * 7 pl. 7 
1. 2 8 
Braſier and Beale 241, pl. I . e dwg 155, pl r 
Bradſhaw and Salmon 244, pl 4 Caſtle and Li s wr 160, pl. 1 
Bet Eons Coſe 269, pl. 10 enen 163, pf, 19.170, pL. 8. 
raine's Caſe 277, pl. 2. 278, pl. pd 174, pl. 2 
Bradburn's Caſt 9 577 a7 4 2 Fs er 
— tw and Taylor 279, pl. 5 | Cawdry's Caſe 212, pl.1 68 - 
Brian and Langhorne 299, pl, 2 | Caponhurſt and Caponhur K 1. 616, pl. 4 
| Brograve and Warts 306, pl. r | Caſon's Caſe tete 
Brewer and Southwood 439, pl. 6 Candiſhe's Caſe 5 * 
Broom and Hore 485, pl. 8 Calvert and Arnold 25 | Fl. 
Bradford's Caſe x 487, pl.14 | Cage and Shurland 7 SE 22 
Brown and Pendlebury 489, pl. 11 | Cartwright and Pinkney. * 1 F 
— __ Pell 518, pl. 9 | Carew and Broughton 500 15 
— 8 —5 535, pl. 1] Carpenter and Collins 50%, pl. 3. 526 pl. 70 
I an l igden 538, pl. 2 | Carliol's (Prior and Biſhop) Caſe 616 pl. 5 
e Brown 539, pl. 1 Cannon n Turner 641, pl. 32. 642, pl. 33 
den! Caſe 574, pl-19 | Catford and Oſmond 6 .c® - 
Brown'r (Sir Geo.) Caſe 579, pl. 1 43, P. 5 
Bruen (Sir ohn) and Dr. Bradiſh 583, pl. 3 ". Co 
money pay" wh 589, pl. 2 : 
rown and Nixon „pl. 1 
Bride and White 599, pl I 8 e 194, pl. 6 
Brodderidge's Caſe 4, pl. 2 Ch | 
Bromhall and Norton 650, pl. 13 
Broughton and Randal 657, pl. 20 | Cholmley and Humble 23, pl. 15 
Brook and Mcaſon 787, pl. 1x | Chinfley and Bonner Plainiiffs and Langly 
g Defendant 43, pl. 7 
Chantflower and Pinſely 5o, pl. 14 
| Cheny and Sell 87, pl-8 
Chapman and Daviſon 101, pl. 10 


Chapman 
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Chapman and Chapman 
Chedington's (Refor ) Caſe 146, pl. 11 


Chudleigh's Caſe 177, pl. 2+ 186, pl. 1 

| Chapman's Caſe 5 181, pl. 2 
Chamberlain and Thorpe, 421; pl. 5. 488, 

1 . pl. 4. 498, pl. 5 
Child and Baily 522, ph 5. 523, pl. 7 
Chamberlain and Turner 5286, pl. 12 
Chaſe and Ware | 595, pl. 1 
Challenor nd Thomas 751,pl-3 
Champernoon and Hall 786, pl. 2 

CI. 


Clifford's (Lord) Caſe 64, pl. 1. 122, pl. 4 


Clifton and Gibbon 109, pl. 35 
Cleer and Abie 157, pl. 10 
Clark ahi Pennyfather 178.pl. 9 
Clifton and Molineux 179, pl- 3- 198, 

pl. 3. 258, pl. 3 
Clifton's Caſe 196, pl. 17 
Champ's Caſe 204, pl. 3 


Clanrickard (Earl of) and Denton 611, pl. 11 


Clarke and Ward G12, pl. 1 
Clifford and Huntly 687, pl. 8 
Clark and Pywell 792, pl. 14 
Co. 
Cooper and Edgar 161 pl. 12. 27, pl. 1. 114, 
pl. 1 
Conduit and Damper 17, pl. 14 
Colgar and Batchelor 19, pl. 5 
Corbet's Caſe 23, pl. 15 
Cob and Pryor 31, pl. 4 
Coles and Kinder 36, pl. 13 


Core's Caſe 43, pl. 4. 49, pl. 11 


Coventry and Woodhall 45, pl. 2 
Cooper and Pollard 55, pl. 9 
Coventree and Boſwell 74, pl. 1 
* and Windate 132, pl. 7 

ob and Sir John Heydon 154, pl. 15 


Cort and the Biſhop of St. David's 155, pl. 5 


Conſtable's Caſe 182, pl. 3 
Cornwallis and Hamond 199, pl. 7 
Cole and Walls 208, pl. 3 


College of Phyſicians ond Butler 213, pl. 4 


Collingwood and Pays 514, pl. 5. 553, pl. 4. 


| 554, pl. 10 
Counden and Clerk 515, pl. 7 
4 


161, pl. 11 


Cockeram and Davis 220, pl. 3 
Cockſon end Cock 239, pl. 8 
Conham and King 239, pl. 1 
Conicrs and Smit 245, pl. 9 
Cock and Thoroughgood 255, pl. 6 
Courtny »nd Philips 256, pl. 15 
Cos and Clerk 257, pl. 1. 258, pl. 1 
Conſtable' (Sir Henry) Caſe 262, pl. 4 
Coulſton and Baptiſt Metaxa 268, pl. 2 
Compton (Sir John) and the Hundred 
orking 279, pl. 4 
Cook and Stubbs 289, pl. 7 
Corbin and Merſon 306, pl. 4 
Conton and Litleby 428, pl. 3 
Cowpland and Barnett 432, pl. 13 
Cogan and Green 488, pl. 2 
Cowper aud Langworth 509, pl. 2, 3 
Coates and Wade 509, pl. 2 
Coupledike and Coupledike 510, pl. 8 
Couchman and Horden 5 10, pl. > 


Cotton nd Heath 


522 pl. 3 
Coward ad Marſhal 523, pl. 6 
Coke and Bullock $32, pl.s 
Collet and Marſhal 543, pl. 1 
Couden's Caſe 656, pl. x 
Copland and Pyot $79, pl. 1 
Commyn and Kindo * 751, pl. 
Comyn and Wheatly 751, pl. 1 
Cowper and Andrews 608, pl 5 
Cock and Thorpe 612, pl. 1 
Cornwallis aud Spurling 619, pl. 3 
Cooper and Pollard 638, pl. 17 
Coots and Labert 66s, pl. 3 
Cr. 
Crickmere's Caſe * 7, pl. 2 
Cranmer and Gomerſal 55, pl. 8 
Crop and Bedingfield 84, pl. 11 
Croſs and Northey 92, pl. 14. 230, pl. 7 
Crane and Crampton 1804, pl. 2 
Cromwell (Lord) and Andrews 154, pl. 12 
Cripps and Webb 169, pl. 20 
Criſp and Fryer 192, pl. 3 
Criſp and Frye's Caſe 193, pl. 7 
Criſp's Caſe 194, pl. 3 
Crufee and Berry 220, pl. 1 
Crofts and Tailor 240, pl. 1 
Criſp and Pratt 252, pl. 5 
Croſs and Diggs 261, pl. 11 
Creamer and Toakly 265, pl. 7 
Criſp aud Belwood 429, pl. 8 
Creſſit and Burgis 460, pl. 9 
Crawley and Wells . $97, bl * 
Crowcher and Fryer G10, pl. 5, 7 
Cu. 
Curtis and Woolverſton 10, pl. 8. 709, 
«17 
Curtis and Marſh 2 5 
Cumin and Richardſon 48, pl. 4 
Cuſtor and Windate 132, pl. x 
Cutler and Brewſter 244, pl. 1 
Curtis and Cooke 287, pl. 3 
Cupworth's Caſe 769, pl. 8 
Da, 
Anes and Bret 14, pl. 4 
Davie and Sacheverel 48, pl. 7 


, Names of the C M8 E S to the 


Davenant and the Biſhop ef Salisbury 


56, pl. 1. 219, pl. 2 


Davis and Ridgeway 
Darcy and Mathewe 
Davies's Caſe 

Dalton and Hammond 
Baly and Bellamy 
Davy and Mathew 


Damport and Pincent 


Dakin's Caſe 
Daviſon and Burneby 
Dalton and Selby 


Day and Spooner 


Davis and Lord Folliot 
Damoſe and Newbot 
Davis and Kemp 
Damport and Onge 
Dawes and Huddleſtone 


| Daws and Molins 


109, pl. 31 
122, pl. 6 
1347 pl. 3 

206, pl. 3, 4 
225, pl. 9 
241, pl. 1 
256, pl. 1 

258, pl. 8 

x 268, pl. 2 
. 316, pl. 1, 2 
436, pl. 1 
452, pl. 4 
463, pl. 1 
538, pl. 4 
581, pl. 4 
583, pl. 4 
592, pl. 10 
Dacres 
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Dacres (Lady) 


755, ph. 16 

Day and Fyn | 246 oL I 

Davies and Tolbin „ 8615, pl. 3 

Davis and Selby 678, pl 1 

Damport and Honour, 786, pl. 1 

De. 

Dennis and Raſhly lon, pl. 6 

Dewell and Wilmot 111, pl. 39 

Dell and Higdon 192, pl. 2 


Denny and Leman 192, pl. 3. 194, Pl. 1 


Devon and Collier 240, pl. 1 
Denton and Harriſon 311, pl. x 
Dethich and Sanders 422, pl. 9 
Devered and Ratcliffe 432, pl. 13 


Dennis and Pain 472: pl. 2 
Denny (Lord) and Parnell 48 2, pl. 1. 500, 
pl. 10. 760, pl. 1 


Devereux and Barlow 484, pl. 5 
Denton's Caſe 548, pl. 2 
Deal and Rigden 5725, pl. 11 


Deſmond': (Lord) Caſe 583, pl. 6. 614, pl. 2 
Dent and Salvin 599, pl. 17, 18 


Delman and Barton 603, pl. 4 
Delavall and Clare 769, pl. 9 
Di. 

Dike and Ricks 16, pl. 11 
Dimmock's (Sir Edw.) Caſe 134, pl. 7 
Dixy and Brown 159, pl. 5 
Diſter and Diſter 528, pl. 10 
Dimmock's Caſe 557, pl. 10 
Digby (Sir Kenelm) and Jorden 576, pl. 6. 

| | 629, pl. 7 
Dickenſon and Greenhall 618, pl. 2 
Do. 

Dodſon and Lynne 2, pl. 8 
Dobſon and Crew 19; pl. 4 
Douſe and Earl: 42, pl. 15 
Dowtie and Fawne 49, pl. 8 
Downcliffe and Minors 176, pl. 1, 2,3 
Dod and Cave 194, pl. 6 
Down and Hopkins 203, pl. 3 
Dove and Knapp 225, pl. 9 
Douty and Fane 245, Pl. 7 
Doily and Jolliffe 284, pl. 9 
Doble and Portman 285, pl. 15 
Doe and Parmiter 297, pl. 5 
Dod and Ingleton - 596, pl. 8 
Douglas and Shank 757, Pl. 1 
Dr. 

Drake's (Sir Francis) Caſe 260, pl. 4 
Drake and Beare - 301, Pl. 11 
Du. 

Dumpere and Simms 47, Pl. 2. 117, Pl. 1 
217, pl. 1 
Dunning and Laſcomb 58, pl. 7 
Dumper's Csſe 117, pl. 2 
Dutton and Ingham 142, pl. 3 
Duck and Vincent 250, pl. 17 
Duncon and Reeve 441, pl. 6 
Duncombe and Lillington 490, pl. 7 
Duncombe and Reeve 649, pl. 11 


Ea 
Aton and Butler 25, pl. 6. 85, pl. 14 


Eaton and Laughter 84, 1. 
4,0. 11 
Eaſt and Harding 194, fl. 7. 196, pl. 18, 19. 


Esſtcot & a? and Ed '9 * 
Eagles and Vales FANG 445, Pf 3 


Eaſton and Stud * 
Ed. 
Edmunds and Buskin 100, pl. 2 
Edwards and Morgan 240, pl, 3 
Edwards's Caſe 284, pl. 8 
Edwards and the Biſhop of Ely 484, pl. 4 
Ee. 
| Eeles and Vachin 60 3, pl. : 
Eeles and Sanders 603, pl. : 
Ek. 
Ekins and sir John Lambe 152, pl. 3 
El, 
Ellis and Yarrow 156, pl. x 


Ely's (Biſbop ef) Caſe 171,pl. 14. 174. pl. 1 
Ellis aud Osborn „e 


597, l. 1. 599, pl. 1. 614, pl. r 


En. 
Ent and Withers 503, pl. 5 
; Er. 
Eriche's Caſe 3, pl. 4 
Ev. 
Evans and Labram 32,pL.n 
Eve and Dautry os, pl. 12 
Evans aud Aſcuith 133, Pl. 1 
Ever and Aſton 185, pl. 4 
Evans and Croker 757, Pl. I 
Ew. 

Ewre and Strickland 229, pl. 1. 243, pl. 1 
Ewer and Heydon 525,f1. 8 
Fa. 

FE Caſe 159, pl. 9 

Farrer and Woodhouſe 193, pl. 8 


Facy and Lauge 220, pl. 1. 456, pl. 24. 


Goo, pl. 10, 13. 614, fl. 2 


Facie and Heddon 300, pl. 6 
Farmer (Sir G.) and Brooke 424, pl. 2 
Fale's (Miles) Caſe 505, pl. 4 
Fawkner and Andrews G11, pl. 11 

7 * Fe, 


Ellis Parſon of Devon and Drake 594, pl. 1. 
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Fe. 
Ferrers and Newton 5, Pl. 5 
Ferrers and Burroughs 120, pl. 6 
Fenner and Samuel! 318, pl. 2 
Ferris's (Sir J.) Caſe 424, pl. 1 


Fi. 


Finer and Jeffry 112,pl. 1 
Finch's (Sir Moyl) Caſe 122, pl. 6 
Finch (Sir Moyl) aud Throgmorton 129, 


pl. 3, 4 
Field and Boothby 176, pl. f 
Fitche's Caſe f 190, pl. 1 
Fiſh and Rogers 191, pl. 1. 194, . 1 
Fitz and Huckly 204, pl. 1 
Fiſh and Brocket 254, Pl. 3, 4,5 
Fitch and King 444, Pl. 1 
Finche*s Caſe 513, Pl. 10 

Fi. 
Fleming and Vates 262, pl. 5 
Floyd and Bethel 632, pl. 1, 2,3 
Flavil and Ventrice - 655, Pl. 1 
Fludd a Gregory 767, Pl. 2. 768, pl. 3 

Fo. 
Foſter's Caſe 49, Pl. 13. 288, pl. 7 
+ Forth and Holborough 94, pl. 4 
Forwood and Dicton 94, PI. 1 
Fort and Ward 202, pl. 6 
Fox and Lee 250, pl. 14 
Foden and Maddock 433, pl. 18 
Fowell and Foreſt 481, pl. 1 


Foſter and Ramſey 514, ph. 5. 554, Pl. 10 


185, pl. 4. 189, pl 2,4 
245, Pl. 6 
252, 51 5 

447, pl. 6 
486, pl. 2 
503, Pl. 7 

527, Pl. 2. 833,51. 4 


French aud Pierce 
Frier and Littleton 
Fremling and Clutberbrook 
Freeman end Freeman 
Frevin & U and Painton 
Frechevill's Caſe 


ö 


— ——j——— 


Forteſcue and Abbot 519, pl. 14 
Forſe and Hembling 530, pl. 3 
Foy and Hind $73, Pl. 19 

' Foſter and Pitfall 379, pl. 1 
Ford and Lerk 752, pl. 3 
Foſſet and Franklin 620, pl. 5 
Fowkes and Joice 642, pl. 38 

Fr. 
Free born and Pincras 33, pl. 1. 110, pl. 37 
| 111, pl. 41 

Frank and Foſter 37, Pl. 22 
Frqud and Batte : 43, Pl. 3 
Freeman and Sheene 54, Pl. 2. 248, pl. 5 
PFretzvile and Molineux 101, pl. 7. 102 
pl. 14 
Friend and Baker 151, pl. 10 
Frenche's Caſe 176, pl. 4, 5,6. 527; pl. 4 

Broſwell and Welch 182, pl. 2. 184, pl. 3. 


5 3 Fu. 

Fullwood and Gaſcoign 149, pl. 
Fullwood and Ward 156, pl. 1, 2 
Fuller and Terry 197, pl. 1, 2 
Furnes and Smith 266, pl. 3 


Fuller and Fuller 534, pl 9. 538, pl. 1, a 


Fnlliam and Harris 680, pl. 1 
Ga, 

Arden's Caſe 11, pl. 2 
Gayton's Caſe 12, pl. 6 

Gawen and Ludlow 152, pl. 2. 467, 
2 pl. 1, 2 
Gaye and Reve 177, pl. 3 
Gamon and Vernon 485, pl. 10 
Gawin and Rants 541, pl. 7 


Gaſtrell's Caſe of the Inner Temple 588, pl. 2 
Gabell and Richardſon 606, pl. 14 


Ge. 


Germin and Aſtcot 23, pl. 13 
Gerrard and Payne 112, pl. x 
Geary and Read 230, pl. 4 
Gerard and Wright 619, pl. 3 
Gerrard (Sir Thomas) and Candiſh 785 
pl. 1 
Gi. 
Gibons and Mortingal 8, pl. 5 
Gie aud Rider 136, pl. 1 
Cictens and Cooper 197, pl. 22 
Gilbert and Wilkins 300, pl. 7 
Gibbons and Summers 523, pl. 7 
Gilpin's Caſe 558, pl. 14 
Gibbs and Wiburn 585, pl. 6 
Gilbert and Everſly Gor, pl. 18 
Gilpen and Cook 667, pl. 16 
Gl. 

Glover and Cope 241, pl. 1 
Glaſcock and Peche 426, pl. 16 
Glaſcock and Morgan 500, pl, 2 

Go. 
Goodale and Wiat 3, pl. 1, f. 28, pl. 1. 
43, pl. 9 
Gorge (Sir Arthur) and Sir Robert Lan 
„ 
Goates and Sir Baptiſt Hixt 105, pl. 8. 
| 114, pl. 8 
Gooche's Caſe 180, pl. 2 
Gomerſal and Medgate 296, pl. 5 
Goodſon and Duffield 298, pl. 2, 3 
Godfry and Saunders 301, pl. 10 
Goodyear and Elvin 432, pl. 15 
Goſſe and Pragnell 459, pl. 5 
Goodman and Packer 494, pl. 16 
Goſtwich and Maſon 5o8s, pl. 6 


Goffe and Haywood 518, pl. 8. 537, pl. 2 


Godfry and Bullock 549, pl. 3 
Godfry and Dixon 554, pl. 9 
Gold and Arthur 584, pl. 7 
Goſlin aud Harding $93» pl. 4 
Goddard and Tyler 602, pl. 1 

| Goodwin 
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Goodwin and Smith 609, pl. 3 
Goflin and Horden 614, pl. 2. 615, pl. 2 
Godfry's Caſe | 637, pl. 4 
Goldingham and Some 671, pl. 2 


Gr. 


Gray and Gray 40, pl. 1. 42, pl. 2 
Grinſtall and Sir Anthony Archer 42, pl. 1 
Griffith and Goodland 44, pl. 12 
Gregory and Major 50, pl. 14 
Greg and Msjor 50, pl. 14 
Gruit and Pinnel 72, pl. 1 


Greenington and Ewen 78, pl. 1 
Grobham (Sir Richard) and Thornaborough 


100, pl. 3. 103, pl. 17 
Grimes and Blofield 117, pl. 1 


Griffin and Bedle 256, pl. 14. 258, pl. 8 


Gregory's Caſe 280, pl. 9 
Green and Cole 311, pl. 1 
Greenville (Sir Richard) and Sandwich 

462, pl. 12 
Graunt's Caſe 512, pl. 8,9. 513, pl. 10 
Gravenor and Ted 561, pl. 1 
Green and Pipe 584, pl. 2 


Green and Auſtin 590, pl. 12. 604, pl. 3 


Green and Hun 598, pl. 11 
Grant and Hedding 614, pl. 3 
Green and Balſor. 618, pl. 2 
Green and Boſtkin 619, pl. 2 
Green and Harvy 663, pl. 9 
Gu. 
Gurnel S A and Clarke 15, pl. 5 
 Guppage aud Aſcue 34, pl. 6, 7 
Guy and Sedgewicke and the Biſhop of York 
288, pl. 5 
Gurny & U and Sir Edward Clere 447 
pl. 5 
Ha. 
Aynſworth and Pretty 9, pl. 3 
Hayes and Hayes 15, pl. 10 
Hallings and Connard 37, pl. 22 
Hamington and Rider '51,pl. 20 
Halſted and Vauleyden 71, pl. 5 
Hawly and Simpſon 71, pl. 6, 7 
Hankinſon and Rile 11 74, pl. 2 
Hanſon and Norcliff 101, pl. 6 
Hare and Sir John Savile 101, pl. 7 


Hawle and Hemyng 106, pl. 15. 113, pl. 5 


Haverly and Layhton 111, pl. 40 
Harris and Gibbon 115, pl. 3 
Hawes and Birch 115, pl. 1 
Hottington and Andrews 116, pl. 3 
Harvy and Thomas 128, pl. 1 
Harvy and Oſwold 130, pl. 3 

- Harrinton «nd Lanſdon 153, pl. 7 51 54» 
Pl. 13 


Harris and Jays 178, pl. 11, 12 
Hatton's- (Sir Chriſtopher ) Caſo 193, 


pl. 7, 8 
Hall and Shorbrook 205, pl. 3 
Haſlop and Chaplain 226, pl. 3 
Hancock ad Field 244, pl. 2 
Hare and Savil 247, pl. 1 
Halſey and Carpenter 250, pi. 16 


Flarwich's (Mayor ef) Caſe 270, pl. 17, 18 


——_— 


Hay wood and Anne Davys 2 

Harwood and Farborne . ily 7 
Hammond's Caſe 285. pl. 17 
Hancock and Mervin 288, pl. 8 
Hanflap and Cater 3or, pl. 10 
Halls (Sir Nicholas) and Walker 314, 


L. a 
Hatfe and Wan, © 36 Pl. 4, 318, Pl. 2 


; 18, pl. 
Harbin and Green 438, pl. of 4. . 
J. 
Haſpart and Wills 42s. * 
Hembleton and Veere 460, pl. 12 
Harriſon and Cheſton 486, pl. x 
Hargrave and Boddy 504, pl. 10 


Hamſworth and Pretty 558, pl. 13. 793, 


I. 7 
Hall and Fettiplace 590, pl. 12. hos. 


pl. 2 
Hamton and Wild 591, pl. 3 
Hawes and Cornwall 592, pl. 12 
Hall and Sy monds 596, pl 1 
Harpin's Caſe 754, pl 7 
Hammond and Ireland 755» pl. 14 
Hancock and Price 755, pl. 15 
Harris and Cotton 613, pl. 3 
Harriſon and Metcalf 647, pl. 10 
Hammond and Barker 685, pl. 3 

He. 

Hey ward and Sa „pl. 
Herle and 3 38 44 
Herby and Pope 105, pl. 12 


Heydon's (Sir John) Caſe 153, pl. 7. 445 


I, 
Herlakenden's Caſe 157, * — 
Hey don and Smith 196, pl. 18 
Hereford (Earl) and Eſſex 259, pl. x 
Herſon's Caſe 277, pl. 1. 289, pl. 5 


Hellyer and the Inhabitants of the Hundred of 
Bemerl):, alias Benhurſt, in Com Berks 


282, pl. 1 

Healy and Ward 301, pl. 10 
Herne and Stubbs 318, pl. 1 
Helyar and Casbord 484, pl. 7 
Henrick ( Adrian) and Inigo de Taſſes 
comes Quate 487, pl. 6 
Herbert and Torball 516, pl. 5 
Hearn axd Ailen 526, pl. 11 
Hellam and Ley 536, pl. 4, 7 
Hedger and Row 558, pl. 15 


Hereford's ( Biſbop of) Caſe 610, pl. 3 
Hertford (Earl of ) and Leech 612, pl. 2 
Hempfley and Brice 624, pl. 2, 792, pl. 3 


793, pl. 4, 5 
Heward's (Sir Rowland) Caſe 759, pl. 2 


| Hi. 

Higgenbottom's Caſe 35, pl. 10 
Hill and Pillington 53, pl. 4 
Hixt (Sir Baptiſt) and Goates 114, pl. 7 
Figgin's Caſe 116, pl. 4 
Hill and Upcheir 191, pl. 1 
Hill and Morſe 191, pl. 1 
Hicks and the Town of Launceſton in Corn- 

wal 215, pl. 5, 6,7 
Hickman and Skinner 268, pl. 2 


Hildebrand's Caſe 27 % Ph ng 


1 
\ 
al 
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8 


Hill and Pierce de Chair 280, pl. 8 4 
Higgs and Gardiner 425, pl. 4 Ja. 
Hill and Hawkes 427, pl. 1 | 
Hilderſham's Caſe 479, pl. 5 Ackſon end Thornell 107, pl. 20 
Hitchcock & Us" and Skinner Fot, pl. 1 James and Tintny 226, pl. 3 
Hitchcock's Caſe 501, pl. 1 James and Osborn 459, pl 7 
Higham and Horwood 526, pl. 11 | James and Richardſon _ 515, pl. 7 
Hitchins and Baſſet 528, pl. 7 | Jackſon and Darcy $77, pl. 7 
Hide n Ellis 596, pl. 1 | Jeke's Caſe - 590, pl. 19 
Hill 2 Hankford 647, pl. 10 | James and Trollop 617, pl. 6 
Hill and Whittingham 768, pl. 6 J | 
| e. L 
Ho. 5 
Jennings and Gower 18, pl. 19 
Holmes and Hoye 4, pl. 3 | Jennings nd Pollard 58, pl. 4 
Howſego axd Wild 35, pl. 9. 181,pl.3 | Jeakill and Lynne 93, pl. 22 
Hodges «nd Lane 43, pl. 6 | Jewel and Pampe 107, pl. 23 
- Hookes aud Swayne 58, pl. 6 ermin and Jones 127, pl. 1 
Hobbes and Doncaſter 84, pl. 7 effry and Coit | 145, pl. 1 
Horne and May 85, pl. 14 Jennings and Saunders 153, pl. 5 
Howell and Sandback 100, pl. 3 Jeſſon and Laxe 155, pl. 2 
Horne and Barber 102, pl. 13 Jevons and Harridge - 247, pl. 2, 3 
Holmes and Twiſte 106, pl. 15. 113, pl. 5 Jenkins and Della Grange 288, pl. 9 
Holder and Taylor 108, pl. 28 | Jervis and Lucas 452, pl. 4 
Hoe and Taylor 175, pl. 3 | Jennings and Plaſtow ago, pl.8 
Howard aud Bartlet 184, pl. 1. 201, pl.1 | 
Holder and Taylor 129, pl. 2, 3. 2 34, In. 
14 5 
Holt's Caſe 286, pl. * 3 | Ingoldesby and Steward 4, pl. 2 
Howell and Johns 298, pl. 1 Ingolby (Sir Wm.) and Wivel & al 762, 
Horſam and Target 315, pl. 7 . pl. 16 
Holdip and Otway 449, pl..5 
Holland's Caſs *' 466, pl. 1, 2 Jo, 
Holland and Hunt 494, pl. 16 
Holmes and Faldoe 498, pl. 8 | John and Lawrence 18, pl. 1 
Holman and Chute 502, pl. 5 | Johnſon and Procter 52, pl. 1.233, pl. 5 
Howell and Anger 518, pl. 9 | Johns and Smith 151, pl. 7 
Hodgkinſon and Wood 532, pl. 6 | Johnſon and Turner 153, pl. 11 
Hobby's Caſe 553, pl. 5 | St. John and Comyn 154, pl. 14 
Holbeech and Whadcock Gor, pl. 19 | Johnſon and Smart 195, pl. 14 
Hooper and Andrews 6Ge8, pl. 5 | Jory and Pawly 197, pl. 22 
Howard (Sir Ch.) and Sir Wm. Cavendiſh | Johnſon and Sir Richard Lewkner 518, 
| 668, pl. 19. 670, pl. 3 f pl. 7 
Holder and Forly 671, pl. 2 Jones and Philpot 579, pl. 1 
| Jones and Gaſtrill 583, pl. 2 
Ha. Johnſon and « - - - 590, pl. 19 
| Johnſon and Dauridge 590, pl. 19. 591, 
Huntington and Lord Monjoy 6, pl. 44 pl. x 
Hunlock and Blacklow i5, pl. 8 | Jones and Gower 593, pl. 8 
Hulme and Gee 130, pl. 1. 13 1, pl. 4 | Jones and Hoell | 7535 pl. 5 
Hunſly and Osban 153, pl. 10] Joyſe and Prrker 598, pl. 11, 12, 15, 16. 
Hubbard and Hammond 206, pl 3, 4 599, pl. 4, 5. 604, pl. 5 
Hughs and Keine 424, pl. 1 | Johnſon and Keblethwayte 603, pl. 1 
Hungerford and Havyland 43, pl. 8.637, | Johnſon and Auberry 603,pl. 1 
. 4% i pl. 5 | Jobnſon , Poppinger 603, pl. 2 
Humble and Oliver 484, pl. 6 | Johnſon and Dandridge 608, pl. 1, 2 
Huſly's Caſe $27, pl. 2. 533, pl. 4 | Johnſon and Pye 770, pl. 14 
Hunlock axd Peter 570, pl. 4 
Hutchinſon and Paller 756, pl. 184 Ip. 
Humfrey*s Caſe 613, pl-1,2, 3 | 
Hurry and Boyer 619, pl. 3 | Ipſwich Bayliffs and Commonalty 504, pl. 16” 
Hunt and Gibbons 678, pl. 1 | 
XJ | 8 . 
Ireland and Sutton 67, pl. 1 
Ireland and Blockwell 300, pl. 4 
Ironmonger and Nuſam 484, pl. 7 
4 | 


Ju, 


ae 
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Jurdan and Stone 184, pl. 1 
Jurado and Gregory 272, pl. 25 
Juſtice and Sir Hen. Brown & al” 292, 


pl. 26 
Ive and Stone 299, pl. 3 
Ivy and Tracy 539, pl. 3 
Ive and Cheſter 769, pl. 11 
Ke. 

- 
Eble and Brown 38 pl. 24 
1 Ketle and Maſon 146, pl. 1 


Keping and Bunning 189, pl. 1 190, pl. 1 


— 


Kerche val and Smith 225, pl. 11 
Kendall and Kendall 253, pl. 1 
Kery and Boyer 515, pl. 1. 317, pl. 1 
Keighly and Bulkly 4385, pl. 9 
Kerry and Derrick 526, pl 10 
Kemp and Cory 643, pl. 40 
Kettle and Elliott 774, pl. 1 
. | Ki. 
King and Howard 45, pl. 5 
King and Brockam 46, pl. 6 
EKingwell and Chapman 85, pl. 17, 18 
Kid and Brand 103, pl. 2 
Kidwellie and Brand 103, pl. 16 


King and Atkins | 112, pl. 1 


King and Griffith 115, pl. 4 
King and Staverton 175, pl. 5 
King and Loder 187, pl. 3 


Kite and Quinton | 188, pl. 2, 3 
Kirchin and Buckly 238, pl. 1. 239, pl. i 
King and Sir Baſil Brook and Mr. George 


Mytne 272, pl. 1 
King and Holland 276, pl. 3 
King aud Harwood 313, pl. 4 
Kinersby and Cooper 432, pl-12 


King and Lamterne 449, pl. 2 
King and Sir James Wingfield 473, pl. 15 
King aud Boraſton and Adam, 553, pl. 5 


Acc 


King and Edwards 572, pl. 2. 576, pl. 3, 4 


Kinaſton and Lloyd' . $79, pl. 1 
Kirkman and Thompſon $79, pl. 1 
Kidden and Edwards 611, pl. 13 
Kn. 

Knotsford and Eedes 141, pl 2 
Knowles ang Lucy 178, pl-6 
Knight and Buckly 485, pl 9 
Kneebon and Woodrett 599, pl. 4,5. 

| | 600, pl. 7 
Knight and Norton 667, pl. 9 
Knivet's (Sir Hen.) Caſe 766, pl. 30 
Knyveton and Statham 771,pl.2 


Las 
Aﬀels and Chatterton 36, pl. 13. 38, 


pl. 24 
Lamb and Tomſon 48, pl. 5 


Lamme and Sir Lewis Treſham 49, pl. 10 
68, pl. 8 
84, pl. 10 


Lawſon and Widdrington 
Lawrence and Twentiman 


Lamb's Caſe 
Lancaſter and Lucas 
Laxe and Jc(lon 
Lane and Pannel 


89, pl. 11 
138, pl. 6. 144, pl. 3 
150, pl. 4. 151. pl 7 


8 
Law and Horwood 2 by . 
Landydal and Cheyney 2 32 pl. > 


Langham and the Wife o Be wel ; 
Lawford and Cooker F LENT 


Lambell and Hancock 
$8. pl, 
Lampcr's Caſe ; is a 11 | 


Lampkin Parſon of Thimblethorp and Wi1g 
Lampkin and Wild 4 ah 


6o0 
Langford's Caſe 603, pl. 1. 605, ” * 
Latham and Atwood 767,pl 31 
Le. 

Lee & U and Colſhill 

Lewis and Hillard Fc whe 
Leere and Cholwicke 70, pl. 9 
Lewkner and Smallwood 74, pl. 3 
Lee and Boothby 113, pl. 6. 176, pl. i 
Leeds and Crompton 118, pl. 7 
Leigh and Hellier 136, pl. x 
Leman and Mapowder 153, pl. 7 


Lee and Brown 191, pl. 1. 561, pl. 1 571, 
pII, 2. 575, pl. 2 


Lee and Lutttel 248 pl 4 
Legiere aad Greene way Plajutiffs and Baker 

Def.ndant 267, pl. 2 
Leigh's Caſe | 268, pl. 2, 4, 5 
Lewis and Wallis 315, pl. 8 
Lewknor and Huntly 315, pl. 6 


Lechford' (Sir Richard) Caſe 438, pl. 2, 

| Ley and Lord Folliot _ pl. a 
Lewknor's Caſe F18, pl. 6 

Leventhorpe and Aſhby 521, pl. 1. 537, 


J. 
Lemayne and Stanly eo. 15 
Leonard's Caſe „ 66, phy 
Leyfteld's Caſe 593, pl. 1 
Lee and Collins 603, pl. 2,3 
Lee's (Sir Tho.) Caſe 762, pl. 15. 768, 
pl. 3 


Li. 


Linghen and Payn 45, pl. 3. 109, pl. 27 
Lincoln (Earl of) and Licher 292, pl. 7. 


496, pl. 22 

Littlebuty and Wright 300, pl. 4 
Lillbuen and Heron 477, pl. 17 
Linghen's Caſe 519, pl. 11 
Linch and Spencer 579, pl. 1 
Lincoln College Caſe 579, pl. 1 
Liford's Caſe 589, pl. 4,9, 10 
Lifield*s Caſe 593, pl. 2 
Lincoln (Biſhop of ) and Cooper 616, pl. 3 
Liſter and Bromly 786, pl. 3 

Ll. 

Lloyd and Wilkinſon 146, pl. 13 
Lloyd and Walcot 504, pl. 11 
Lloyd and Gregory 767, pl. 2 
7 7 Lovel 
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Names of the CASES to the 


Lo. 
Lovel and Luttrel 41, pl. 10 
Loves and Goddard - 47, pl- 5 
Lowe and Terry 92, pl. 13 
Lovelace and Arthur 115, pl. 1 
Lovelace and Manwood 217, pl. 1 
London and Craven 231, pl. 11 
Lougher and Williams 235, pl. 5 
Loader and Samuel! 295, pl. 2 
Lopas and Holman 317, pl. 1 
London (Caſe of the City of) 320, pl. 12 


London (City of ) and Manly. 421, pl. 6 
London (City f) and Coares 412. pl. 10 
London (Mayer ef) and Hunt 429, pl. 7 
London (Warden and Corporation of Weavers) 


and Brown 440, pl. 7 
Loveden's Caſe 466, pl. 10 
Love and Windham 523, pl. 6 
Lovis Caſe 541, pl 8 542, pl. 10 
Long «nd Dircell _ 583, pl. 6 
Longley and Mercdine Gog, pl. 8. 6 ＋ 
Loan and Dixſon 611, ol. 11 

© * 
Lu. 
Lucy nd Levingſton $86, pl. 4. 235, 

| pl. 1 
Luttrel and Weſtover 195, pl. 8 
Luſh's Caſe 312, pl. 2 

Lucas and Ward 5o8, pl. 1 
Lutwich au Mitton 527, pl. 3 
Ma, 
NI. and Croſſe 4, pl. 1 
 Malevrer and Hawksby 7, pl. 8. 
255 pl. 5 
Maſon and Watkin 20, pl. 7 
Manningham's Caſe 28, pl. 5 
Malcor and Deane - 36, pl. 14, 15 
Marriot and Kinſman 44, pl. 11 
Marſh and Edmunds 71, pl. 8 
Manwood and Clerk 72, pl. 5. 75, pl. 11 
May and Hooper 74, pl. 1 
Maine (Sir Anth.) and Scot 99, pl. 10 
Manly and Jennings 101, pl. 7 
. Manhood and Crick 116, pl. 4 
Manners and Veſy 127, pl. 1 
Magdalen College 128, pl. 4 
Mantell and Watchington 130, pl. 1 
Marſh and Curtis 130, pl. 3 


Maund and French 


Mayowe's Caſe 146, pl. 1 
Martin and Rewe 186, pl. 2 
Martin's Caſe 186, pl. 4 


Mathews and Wheaton 195, pl. 10. 199, 


pl. 5. 207, pl. 1 


Marſham and Hunter 202, pl. 6 
Manby Lon 217, pl. 1 
Maſon and Jackſon 225, pl. 9 
" Maſca]l's Caſe 237, pl. 8 
Matures and Weſtwood 237, pl. 9 
Marhewris and Weſteray 241, pl. 1 
Major avd Talbot 243, pl. 3 
Manſer's Caſe 248, pl. 5 
Maldonado and Slany 270, pl. 16 


I 


13 7, pl, 2. 139, pl. 1 


4 


| 


Maihu and Flower 460, pl. 11 
Marrow and Turpin 484, pl. 5, 7 
March and Brace 484, pl. 5. 485, pl 9 
Maſon 2 Nichols 499, pl. 8 
Mawle aud Cacyffer 5045 pl. 10 
Maſon and Malgrove 510, pl 6 


Mallet and Sir Henry Sackford 75 8, 


PI. 5 
Manning's ( Matthew) Caſe 518, pl. 5. 


522, pl 3415 
Matrſcall a Price 592, pl. 8. 599» 
; pl. 4 
Martin and Nichols 755, pl. 13 
Manning and Clapham 603, pl. 2 
Market and Knight 604, pl. 7 
Manvill - Caſe 674, pl 2 
* 

Me. 
Meriton's Caſe 41, pl. 13 


Melwich and Luter 179, pl. 1, 2. 200, 
pl. 4. 208, pl. 3. 258, pl. 3 


Metcalf and Worſlcy 257, pl.y,2 
Meletine and Hall Jos, pl. 1 
Mertel nd Smith 75, pl. 1 
Mead and Thurland 599, pl. 13. 605, 
pl. 10, 12 
Mi. 

Michel n Dunton 8, pl. 4 
Mildmay's Caſe | 22, pl. 4 
Mildmay's (Sir Anth.) Caſe 23, pl. 15 
Middleton and Ratcliffe 52, pl. 2 
Mingey and Hammond 59, pl- 7 
Mills a Wood 78, pl. 1 
Middleton (Sir Thomas) and Twinie 1 3s 
Pl. 5 
Milfax and Baker 207, pl. 2 
Midlemore and Goodale 236, pl. 6 

Mills and Aſtell 245, pl 
Mints and Bethel 250, pl. 13 
Mildmay u Smith 495, pl. 17 

Mo, . 

Moodye and Garnon 6, pl. 2,3 
Mortidal and Martin 8, pl. 5 
Moor and Roſwell 37, pl. 21. 109, 
. pl. 35 
Mordant (Lord) and Vaux 73, pl. 5 
More and Morecomb 34, pl. 11. i 89, 
| pl. 11 
Moyle and Auſten - 91, pl. 12 
Morris and Lutterel 92, pl. 19 
Morſe and Gardiner 113, pl. 6 
More's (Sir Wm ) Caſe 126, pl. 2 
Molineux and Molineux 15, pl. 10 
541, pl.8 
Moor and Pit 186, pl. 3 
Montague Caſe 199, pl. 6. 527, pl. 4 
Mounſon and Bourn 253, pl. 2 
Moyle and Catehmed 431, pl. 11 
Morthwaite and Elſy 446, pl. 11 


Montague and Jcffrys 528, pl. 3. 529, 
pl. 43. 530, pl. 2. $31, pl. I, 2, 4- 533. 


pl. 5 
Moor Caſe 557, pl 9 


Mogridge 
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 Mogridge and White 576, pl. 5 : 
Morris's Caſe $77, pl. 1 Of 
—_ and Bullock 604, pl. 6 : 
oyle and Ewer 613, pl. 2 | Of ; 
Molineux's Caſe 629, Dl 6 n zer, pl. 
Montall and Woollington 686, pl. 7 0 
Morteram and Jolly 760, pl. 7 8 
Morris and Leveſay 761, pl. 1, 2, 4, 5,6 | Oglethorpe a Hide 248, pl. 2.3 
Mu. Ol. 
Muſgrave and Robinſon 76, pl. 1 | Oles and Thornhill | 
Murrel and Smith | 200, pl. I | Oland and Burdwick 763, 1 5% 
Na. | os. pl. 10 
Aſh and Aſton 46, pl. 7 | Omulcoury and Ai 
N Naſh and Edmund 539, pl. 1 * n 
aſh and Mollins 610, pl. 2. 619, pl. 3 Oc. 
Naſh and Preſton * 657, pl. 21, | 
_ Orchard and Jenkens 433, pl. 21 
Ov. 
Neele and Reeve 77, pl. 14 
Neal and Sheffiel 96, pl, 22 | Overton d Sydal 8 ; 
Nevil's (Sir Henry) Caſe 175, pl. 5 ie 484, pl. 
Needler and Gueſt 246, pl. 10 O. 
Newton and Shaftoe 550, pl. 3 
l New berry and Reynolls Parſon of Collom- | Oxford (Chancellor of ) 252, pl. 4 
pton in Devon 595, pl. 2, 3 | Oxford's Caſe 311, pl. 1 
Newman «nd Moor 642, pl 34 
Newport (Carl of ) and G. Duke of Buck- Pa. 
ingham io 
Armenter and Creſſy 63, pl. 10, tog, 
Ni. pl. 33 
; Parker and Harward 89, pl. 8 
Nicklas and Thomas 79, pl. 1 Paſton and Uther 196, pl. 21 
Nichols and Hooper 490, pl. 12. 592, Paget's (Lora) Caſe 253, pl. 6 
; pl 7. 604, pl. 3 | Parker's Caſe 260, pl. 4, 8. 261,pl.g 
Nixon «nd Brown 597, pl-8, 9. 598, Palmer and Pope 262, pl. 2, 3.264, pl. 1, 3. 
3 6 pl. 10 269, pl- 11 
. Nichol's Cuſe 598, pl. 11 | Pai7'; Caſe 313, pl. 4 


No. 


Norton and Syms 19, pl. 3. 248, pl. 2 
Norton (Sir Daniel) and Syms 19, pl. 6 


Norman and Foſter 50, pl. 14 
Nokes and James 50, pl. 14. 53, pl. 6. 

3233, Pl. 4 
Normanvile and Pope os, pl. 13 
Noys and Hopgood - 116, pl. 4 


221, pl. 5. 454. 


pl. 1. 455, pl 4 
240, pl. 1 


North and Muſgrave 
Norton and Ackland 


+ Northumberland's (Earl of ) Caſe 526, pl. 6. 


| 68 55 pl. 2 
Northumberland ( Earl f) and Salthill 
| 547, pl. 1 

Norton and Farmer 597, pl. 

Nu. 
Nunns «ni Gee 228, pl. 4 
| Ob. | 

077 an Knivan 333, Pl. 5 


| 


Page and Lawketon and Davis 314, pl. 3 


Paramour and Veral 434, pl. 22 
Payde and Selby 444, pl. 1 
Parſons and Batchelor 462, pl. 12 
Parkinſon and Culliford 495, pl. 17 
Pay's Caſe 519. pl. 13 
Pawhket's Caſe 528, pl. 9 
Pannel and Fenn 533, pl. 5. 535, pl. 1. 

$36, pl. 2 
Pachman and Cole 538, pl. 3 
Pawſey and Lowdall 556, pl. 4 
Partridge and Naylor 649 pl. 10 
Paynell and his Wife's Caſe 662, pl. 8 
Palmer's (Sir Tho.) Caſe 760, pl. 7 
Palfryman and Groby 770, pl. 6 

Pe. 


Pen and Glover 2, pl. 2. 57, pl. 2 
Pembrooke ( Earl of } and Sir Henry moon y 

; „pl. 4 
Peaſe and Mead - 29, pl. 2 
Pembroke (Earl of ) and Sims 32,pl. i 
Perſon and - » - - 58, pl. 3 
Peeter and Carter 63, pl. 9 


Pexpoint and Thimblebye 68, pl. 6, 7. 


69, pl. 2 
112, pl. 1 


Peck 


Peck end Ambler 
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Peck and Ingram 115, pl. 5 
Pennant's Caſe 130, pl. 3 
Peplow and Kowly 155, pl. 5 
Pettis and Debbans 202, pl. 1, 2 
Peacock and Steer ' 225, pl. 9 
Ferfon and Jones 233, pl. 3 
Pell and Towers 195, pl. 2 
Peacock and Bell 301, pl. 10 
Pell and bel 315 pl. 4 
Perriman's Cafe 430, pl. 11 
Peplow and Rowly 434, Pl. 23 
Periman and Price 513, pl. 3 
Pell and Brown 523, pl. 7 
Pexhall's (Sir Rich.) Caſe $32, pl. 1 
Peck and Channel 574, pl. 19 
Perry and Chauncey 596, pl. 4. N. 
pl. 10 
Pemble and Stern 752, pl. 5 
Peck and Harris 598, pl. 11, 12, 13 
Pery and Wright 614, pl. 2 
Penryn's Caſe 684, pl. 2 
Ph. 

Philpot and Young 469, pl. 5,6 
Pheſps and Winſcombe 482. pl. 1 
Pi. 

Pickering nd Barkly 8, pl. 5 
Pinnel's Caſe 117, pl. 7, 8 
Pipe and Agar 153. pl. 5 
Pigot's Caſe : 278, pl. 1, 3 
Pigot and Pigot 278, pl. 2 
Pierce and Caleott 316, pl. 5. 317, 

pl. 2,2, pl. 1 

Pincocke and Sanders 428, pl. 2 
Pierſon and Pointer 482, pl. 3 
Pim's Caſe e 552, pl. 1 
Piggot and Earl of Salisbury 574, pl. 19 
Picr and Harris 598, pl. 11 
Piggot and Hearn 617, pl. 5 
Pierſon and Ridley 636, pl. 7 
Pill and Towers 642, pi 35 
Pickering. and Gunning 769, pl. 10 

Pl. 

Playfie ld and Collard 108, gl. 25 
Plowden (Sir Edmund and Oldfeld 13 8, 
pl. 5 
Player and Warn 446, pl. 11 
Planket and Holmes 519, pl. 15 
Plot's Caſe 624, pl. 5 


Po, 


Potter ad. Oldreeme 12, pl. 5. 22, pl. 10 


Polſon aud Worner 101, pl. 11 
Pomfrett and Shadd 103, pl. 1 
Pollington and Lingham 104, pl. 6. ö * 
| | m_— 

Pollen and Kingeſmeale 110, pl. 38 
Porter and Gray 216, pl. 3 
Pordage and Cole 229, pl. 1 
Pomfrer and Rycroft 273, pl. 6 
Powell and Peacock 426, pl. 17 
Pool and Neal 493, pl. 11 
Portman and Willis 516, pl. 7. 5 36, 

| PL 1 


* 


Poppinger and Johnſon 596, pl. 1, 2. 


Prideaux and Warne 428, pl. 6 
Proby and Lumly con Mitchel 495, pl. 20 


Preſton and Holmes 556, pl. 2 
Prieſt and Wood 752, pl. 4 
Priddle and Napper 619, pl. 3 
Prenſon and Stone 625, pl. 12 
Prewet and Drake 654, pl. 5 


Pu. 
* 


Pudſey and Newfam 34, pl. 2. 38, pl. 28 


Purfrey and Grime 242, pl. 1 

Purefoy and Rogers 520, pl. 17 

Purſlowe and Parker 293, pl. 7 
Py. 

Pybus and Milford 556, pl. 2 
Ra. 


Ateliff (Sir John) and Davis 28, 
pl. 6. 65, pl. 10, 11 


Randal and Brown 29, pl. 4,5, 6 


Raſhly and Williams 53, pl. 14 
Rawlinſon and Greeves 189,pl. 1 
Raſtell and Turnor 196, pl. 16. 198, 
. I. 2 

Radly and Egglesfield 265, pl. 12. mw 
. 8 

" Rayſon's Caſe 279, 6 
Ramſy and Atkinſon 301, pl. 9 
Rawles and Maſon 420, pl. 18. 
| 429, pl. 1 
Raſtal and Draper 482, pl. 3, 50s, pl. 3 
Rateliſſe and Chapmen 548, pl. 1 
Randal and Writtle $49, pl. 5 
Randal au Roberts $49, pl. 5 
Randal and Jenkins 549, pl. 5 


Ram (Parſon) and Patterſon 589, pl. 2, 3. 


597, pl. 2 
Re. 

Rennington's Caſe 184, pl. 1 
Read and Hawkins 14, pl. 6 
Reynel (Sir George) Loch For, 
pl. 1 

Reeve and Malſter 549, pl. 1 
Reynells and Green 594, pl. 1 
Reynell and Champernoon 633, pl. 6 
Read and Burley 642, pl. 36 
Reynolds and Cakaly 646, pl. 7 
Reignolds and Okely 646, pl. 7 

A * 
Rh. 


601, pl. 4 
Pool and Reynolds 608, pl. 6, 7 
Porter and Tike 611, pl. 10 
Powſely and Blackman 629, pl. 3 
Pool and Longucville 642, pl. 37 
Pr. 
Prat and Phanner 5, pl. 3 
Proctor and Newton 50, pl. 14 
Price and Coa 70, pl. 3 
Preſton and Tooley 153, pl. 7 
Procter and Burdet 245, pl. 6 
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: Sand , ; 
Rh Sade ard sir Joſeph Child 
Rherorick 8 r and Morſe 2 265, pl. it 
orick and Chappel 518, pl. 7. 522 3 n 9. pl. 4. 282, pl. 1 
* p | 3 2 . 
pl. 5 GT 4 at _ Caſe bg * 
Ri. 2 and 33 ert 496, o 24 
= anders and i 496, pl. 
Risbonne and Gary Saunders ed oa 1 Þ * 
Richardſon's C 36, pl. 17 | Sampf. ich „pl. 2 
e pſon #»d Quinſ: 524 Pl. 4 
ichards and Catviniell 104, pl + and Cleck 1 550, pl. 3 
Rily and Hilman 105 pl hg alvin and Clerk 573. pl. 9, 10 
Ringhel aua Wolſy 12 4 | Sampſon and Worthi 573, pl. 10 
Richardſon and Bernard 149, 91 4 | Savil'; Caſe ington 539, pl. 3 
Rigault end Carrick 99, pl. 1 | Sanders and Par; 73, pl. 6. 754, pl. 8 
Rich and Frank 2 « 4444 mour 598, pl. 11. 6os, 
Rimer and Belcher 725 3 Same's Caſe pl. 11, 12 
ichardſon and Cable 590 ; I ; ands (Lord) and the Coll 507, BL.20 
1 ſti in Oxon ege of Corpus Chri- 
Ro. 625, pl. 11 
Roberts and Williamot Sc. 
» . 50, pl. 17 8 | 
Rochelter's (Biſhop F) Caſe 62, pl. 8. 63, Scot 2 — . 2, pl 
Robinſon and Ants 79 51 2 0 dant ope Plaintiffs and Griſſin Defes 
Roſſe and Pye „pl. 1 | Scot (Sir Antho I. pl. 5 
Rowland and Courtman 2 pl 3 Scurra and od + and Main 80, pl. 9 
Rouſe and Arters * P 1 Scambler and Waters 314. Ph 3 
Robinſon and Greves 184, pl * P i 0 774, pl.1 
Rous and Artois Pl. 4 od 
Robbins and Standard 186, pl. 1 | Selby and Shut 
Rooke and Huggins ' 319, pl. 7 | Severn and Clerk 50, pl. 15 
Robins and Cox 15375 pl. 17 | Seagood and Hone 52, pl. 3 
Roke and Wilmore 494, pl. 16 | Sclden (Sarah) & al 179, pl 4 
Rone and Sir Henry C 495, pl. 17 | Seaborn and $ 5 270, pl. 15 
Rovſton and C nry Cary 504, pl. 10 Seymo oe SQVAKer 432 p! I 
Rowſ 2 „ el 528, pl. 
e and Stanning 733, wl eymor's Caſe pl. 7 
Roſe and Bartlet 52 3 1 « 1 | Sewel and Bichner $75, pl. 22 
Royſton ana Eccleſton 753, 01-6. my G11, pl. 12 
Rouſe's Caſe pl. 10 2 
Robinſon and Waller 2 pl. 15 | Shan and Beilby 
Rogers a Blyaman 34, Pl. 1 | Shepherd and Erie 37, pl 19 
| 793, pl. 8 e and Latch 5 5 pl 14 
hrewsbury” 06, pl. 14 
* 1 —— e ) Caſe 65 I 1s, pl 6 
uddiard and Miller hapland and Rid! 1 
re 2 2 ry $ r 3 177, pl. 4 135 pr 7 
Kudda iller . 0 Shaw and Th „Pl. 
Ruſſel and Pratt 122, pl. 8. 573, pl. 10 ee 25 pl. 4. 499, 
Rudg and Pincombe 152, pl. 1 Sheeres and Britton pl. 9. 679, pl. 1 
Ruſlel's Caſe 535, pl 231, pl. 9 | Shandoisevd Simpſon 2 pl. 9 
Rutter and Milk » P OL 700 pl. 2 Shreene's Caſe 7 . 15 
Ruſſel and Moore 2 „pl. 2 Shelly“ Caſe 53 . 6 
07, pl. 1 | Sherrington and Fleet wood 2 * us 
, of , 
Sa. | Sheppard * Pere: 16, 17. 2 pl. 19 
Ayer and Hard | Sharp and Coule Ces pl.19 
Sawyer and Faſt 5, pl. 1. 9, pl. 2 | Shipden's Caſe Fo 
Salisbury (Dean of Norwich) ana 4 2 3 | | 6-8 ' pl : 
Sayer and Gl 59, pl. 11 | Shrewsbury (Earl 675, pl 3 
89 4 ean 71, pl. 15 W y of ) and the Earl of Rut- 
a Ss 4 93, pl. 21 | Simpſon and 1 rn 
Salisbury's ( Earl of ) Caſe 175, pl. 1 Simpſon and Titterell 7 4 
. Kd rig Sims end Smith 69, Fl 1,3 
T. —orrhamings- 
odes . x 110, pl. 
226, pl. 3 Simons and Mowleſton 2 


8A Simonds 


* 


The Names of the CASES 7 the 


Simonds and Lawnd 124, pl. 15 | 
Simpſon and Southern 204, pl. 3. 51 7. 
2 


Simons and Smith 245, pl. 8 
Simpſon and Birhwood 429, pl. 9 
Sims and Gregory 458, pl. 4 
Siddowne and Holms 672, pl. 1. 619, 
. pl. 3 
Sk. 
Skirneand Dame Bond 10, pl. 6 


Skern's Caſe 57, pl. 7. 235, pl. 2 
Skelton (Walter) and John Starky and Ni- 


cholas Axford 303, pl. 8 
Skipwith's Caſe 430, pl. 10 
Skele and Arnold 765, pl. 16 

SI. 
Slaning's Caſe 7, pl. 7. 32, pl. 5. 103, 
pl. 18 
Slater and Slone 17, pl. 15 


Slade and Thompſon 30, pl. 3. 86, pl. 2 
Slany and Vawtry 468, pl. 12 
Sly and Finch 495, pl. 17 
Slade and Drake 619, pl. 3 


Sm. 


Smith and Watſon 20, pl. 7. 433, pl. 19 


Smith and Baſtard 100, pl. 2 

Smith nd Barnes 118, pl. 8 

Smallman and Ayborough 128, pl. b, 
483, pl. 

Smith and Bowles 136, pl. 2. 137, pl. 3. 

139, pl. 1, 2 


Smith's Caſe 220, pl. 2. 590, pl. 14. 592, 
; Ss 


Smith and Batterton 222, pl. 13 
Smith and Wheeler 252, pl. 4 
Smith and Smith 446, pl. 11 
Smith and Nichols 504, pl. 10 
Smith and Barret 751, pl. 2 
Smetheſden and Aſhton 636, plt 1 
Smales and Dales 793, pl. 4 
In. 


Snow and Cutler 517, pl. 2. 520, pl. 16 | 
Snelgrave (Sir Henry) and Dalſton 641, 
pl. 28 


Snowes Plaintiff and Barraden and Wat- | 


kins Defendants 771, pl. 1 
80· 4 
Somes and Smith 69, pl. | 
Fouthcot «and Adams 193, pl. 6 
Southward and Millard 135, pl. 3 
Southcot and Stowell 556, pl. 2 
Southwell's Caſe 762, pl. 16 
. | 
Spring and Ceſar | x6, pl. 12; 27, pl. b. 
| * | 114, pl. 1 
Spitle and Davis 31, pl. 3 


Spencer (Sir J.) and Sir J. Poines 101, 


pl. 8,9 


27 


Taverner d Crumwell 


101, pl. 11 


Specot and Sheeres 
238, pl. 3 


Spencer's Caſe 


Spaniſh Ambsſſador and Sir Richard Bingly 


262, pl. 2 


Spaniſh Ambaſſador ( Don Alphonſo) and 


Cornero 264, pl. 6. 269, pl. 8 
Spain and Pounter 268, pl. 3 
Spark and Stafford 271, pl 23 


Spinke and Tenant 314, pl. 4 317, pl-2 


Speak and Richards 495, pl. 17 
Sparrow and Sow gate 498, pl. 8 
Sparke and Sparke 503, pl. 7 
Spencer and Johnſon 590, pl. 12 
Sprigg and Rawlinſon 755, pl. 12 
Spurdam's Caſe 607, pl. 3. 608, pl. 4 
Spring and Sir Julius Czſar 772, pl. 3 
St. 

Streete and Beale 8, pl. 3 
Streete and Daniel 25, pl. 2 
Strafford'? (Lord) Caſe 93, pl. 20. 1 172 
pl. 1 

Stile and Smith 97, pl. t 
Still and Dowding 102, pl. 12 
Stookes's Caſe 108, pl. 29 
Seweeton and Cuſh 126, pl. 3 
Stretron and Brown 149, pl. 1 
Stuckly and Thynne 155, pl. 1 
Stallon and Brady 194, pl. 3 
Strode and Deniſon 199, pl. 9 
Staunton and Barns 203, pl.1,2 
Stronge and Watts 229, pl. 1 
Stile and Herring 234, pl. 1, 2, 3 
Steverton and Scrogs 289, pl. x 
Stowel and Ireland 300. pl. 4 
Stamere #nd Amony 314, pl. 2 
Stanton's Caſe *. 421, pl. 7 
Stile and Butt 439, pl. 3 
Stanley“ Caſe 452, pl. 4 
Steel and Spight 2460, pl. 8 
Story and Smith 470, pl. 8 
Strode and Berager $34, pl. 10 
Stead and Parrier 534, pl 10 


Stephens and Bittridge 573, pl. 10. $76, 
pl. r2 
Stanfield (Parſon of ) in Suffolk 589, pl. 11 


| Stileman and Creamer 596, pl. 7 
Stafford and Mackdonnough 754, pl. 9 
Stepny and Lloyd 687, pl. 10 

* Su. 
Suffolk (Ear! F) and Floyd 497, pl, 11 
| Sw: 
Swayne's Caſe 201, pl. + 
Swain and Serles & al' Exccators of Drilan 
3 232, pl. 2 
Swan and Fenham 440, pl. 8 
Ta. 
Aunton's Caſe 47, pl. 2 
Tanner and Lawrence 106, 
pl. 14, 15 


193, pl. 8. 194, 
pl. 3, 4+ 197, pl. 3, 4 
201, pl. 5 


"aylor and Sh 
2 * Tasker 
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Tasker and Gale 270, pl. 19. 271, pl. 20 


Taylor & Us' and Sayer 514, pl. 2 
Taylor and Biddulph 520, pl. 18 
Th. 

Thomas and Ward 2, pl. 1,2 
Thomas's Caſe 9, pl. 1 


Thornborough and Monpenſon 34, pl. 3 
Thynn end Cholmly too, pl. 4. 238, 


. 8 
Thoroughgood and Eaxſte 107, ol. 21 
Thornhill and King 118, pl. 10 
Thornton and Wade 153, pl. 8 
Thorp and Davenant 156, pl. 1 
Thursby and Plant 241, pl. 1 


Thoroughgood and Dunnam 480, pl. 8 
Thomas and Perrie 585, pl. 5. 593, pl.7 


Troſs and Michel 317, pl. 2 


Tredinwicke and Peryman 433, pl. 17 
Trot and Spurling 481, pl. 3 
Truſſel and Monſlow 487, pl. 12 
Trevillian and Sands 487, pl. 14 
Tratle and King 503, pl. 7 
Travers and Trevillian $33, pl. 2 
Tu. 
Turner, & c. and Neal 271, pl. 24 
Turner and Tyler 300, pl. 5 
Tutler and Fryer 6377 pl- 3 
; Va. 
. T Aviſor's Caſe 218, pl. 2 
Vanheg's Caſe 269, pl. 7 
Vaghane's Caſe 288, pl. 6 
Vaughton and Atwgod 431, pl. 14 


Thyn 4nd Thyn 690, pl. 1 
Ti. 
Tiſdale and Sir Wm. Eſſex Jo, pl. 14 
Timberly and Booth 83, pl. 6 
Titus and Perkins 206, pl. 1 
Tine and Teſe 287, pl. 1 
Tintal n Harrington 490, pl. 3 
Tillet d Buckſtone 769, pl. 9 
To. 
Tomkins and Tomkins 0's 
Tomleſs and Chandler 53, pl. 7 
Tomſon and Miles 84, pl. 9 
Tomlinſon «nd Croke 135, pl. 4 
Tomkins and Goodwin 268, pl. 5 
Topſal and Ferrers 421, pl. 2 
Tooly and Priſton 452, pl. 2 
Tongue and Pitcher 485, pl. 9 
Took and Glaſcock 541, pl- 7 
Toft and Tompkins 574, pl. 20 
*. 

. Top and Beddingfield 84, pl. 11 
Trehern and Claybrook 89, pl. 12 
Tracy (Sir Paul) and Dutton 100, pl. 4 
Trencher's (Sir George) Caſe 152, pl.1 
Trelawny «nd Babbe 221, pl. 7 


— 


Ud. 
Ode (Si Rich.) and Tindal Picar ef Alton 
594. pl. 4 
Ve. 
Vernon and Alſo 
Ven and Howel x PW > 
Veatrice and Goodcheap $40, pl. x 
Vi. 
Vivien and Shipping 15, pl. 10 


Vine and Hetherington 62, pl. 13 
Vincent and Tutt 583, pl. 3. 597, pl. 6 


Un. 
Underhill and Kelſcy 


Wa, 


Arſon and Baker 18, pl. 1 
Wackin and Aſtwicke 3e, pl. 3, 5 
Waſhington and Morden 33, pl. 26, 27 
Woeterer and Mountague 41, pl. 12 
Wattnough and Holgate 67, pl. 1. 246, 


433, pl. 3 


pl. 13 

Watter Plaintiff and Perry and Spring De- 
fendants 83, pl. 3 
Warren and White 84, pl. 11 
Walround and Hill 99, pl. r 
Ward and Green 113, pl. 1 
Walker and Bellamy 117, pl. « 
Warren and Smith 128, pl. 4 
Waldoe and Bertlet 201, pl. 1 
Wade and Bach 205, pl. 4 
Wakeford's Caſe 205, pl. 2 
Waſe and Pretty 205. pl. 4 
Waller and the Dean and Chapter of Not- 
wich 228, pl. 5 
Walker and Walker 230, pl. 8 
Watton and Weddington 247, pl. 4 
Waller and Croot 250, pl. 15 
Walton and Waterhouſe 251, pl. 18 
Wats and Baker 281, pl. 4 
Wallis“ Cafe 439, pl. 12 
Walker's Caſe 484, pl. 5, 6 
Ward and Coggin 488, pl. 2 
Walden & = and Urſy + 495, pl. 20 
Walcot and Powel 504, pl. 12 
Ward and Kedgerow 505,pl. 3 
Waller d Dorringron 545, pl. 6 
Walter and Jackſon 573, pl. 5,6 
Ward and Walthew 579, pl. 1 


Watley and Hanbery 593, pl. 5, 6. 597, 
pl. 4 599, pl. 4 


Watren and Wakely 755. pl. 11 
Warner's Caſe 606, pl. 13 
Wade and Marſh 647, pl. 13 
We. 

Wellock and Hammond 12, pl. 7 
Webb and Bettel 39, pl. 32 
Wentworth and Wentworth 68, pl. 8. 

669, pl. 1 


Webſter 
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Webſlerend Allen 203, pl. 4 
Were's Caſe | 234, 4,5 
Webb ana Paternoſter, 252, pl. 1 
Webb and Worfhicld 252, pl. 3 
U e ſton' Caſe | 267, pl. 5 


Webb's Caſe 237, Pl. 1. 514.pl. 1. 694, 
[ 


| * Pe. 3 
Wee don and Balddid 41, öl. 9. 542, pl. 10 


Welſh and Bill *© 647, pl. 12 
Weepen and Handall 764, pl. 11 

| Wh. | 
Whitchcock and Fox 2, pl. 2. 31, pl. 2. 


118, pl. 10. 130, pl. 3 


Wheeler and Danby 131, pl. 1 
White and Hunt 198;pl4 
Whitchead and Brown 301, pl. 10 
White and Sayer 431, pl. 13 
Whorwood and Shaw 496, pl. 23 
Wheatly and Lane 503, pl. 5 
Wheeler and Waldroon 527, pl. 15 
Whately and Hanbury 583, pl. 2 
Wharton and Liſle 594, pl. 5 
Whitton and Weſton 619, pl 3 620, 
pl. 
White axd Robinſon 670, pl. . 
Whittingham's Caſe 776, pl. 12 
Wi. 
Wilſden and Haynes 4, pl. 1 
Wiſeman and Baldwin 9, pl. 5 
Williams and Fry 10, pl. 9. 30, pl. 2. 
| 111, pl. 42 
Wilkinſon and Merdam 16, pl. 11 


Wilden and Wilkinſon 32, pl. 2. 54,p1. 1 
Wilſon and Welſh 36, pl. 16 
Williamſon 2d Henly 61. pl. 7 
Wivell and Scroope ver, Eubank and Top- 


ſon 140, pl. 2 
Wilſon and Dod 157, pl. 10 
Wilkins and Shalcrofc 163,pl.19 
Wilſon and Weddal 180, pl, 4. 189, 

pl. 3 
Willow's Caſe 193, pl. 9 
Wilcock's Caſe 195, pl 9 


Windſor (Dean of) and Hide 238, pl. 1,2 


Wimbleton and Holdrip 248, pl. 1 
Wiet's Caſe 265, pl. 12 
Widiſton and Clerk 280, pl. g 
Widow and Clerk 280, pl. 9 
Wilton and Hardingham 292, pl. 5 
Wilkinſon and Bolton 312, pl. 3 
Wilſon and Wiſe 427, pl. 6 
Wiſeman and Cotton 441, pl. 2 
Wilſhage and Davidge 482, 3) 3 
Winton and Pinkny 501. pl. 13 
Wilſon's Caſe 509, pl. 3 
Wingfield's Ca/e 529, pl. 4 


Wilcox's Caſe of Kent 531, fl. 3 
Windſor' ( Lord) Caſe 536, pl. 2, 3 
Willis and Flerchec 543, Pl. 1 
Williams and Wilcox 583, pl. 3. 599, 
pr. 17 

Winbroke and Evans 583, pl. 5 
Wiſflake and Arthur 584, pl. 7 
Wilſon and Weddal 751, pl. 1 
Wincheſter ( Biſhop ef) og, pl. 1, 610, 
pl. a, 3, 4. 616, pl. 1. 617, pl. 4. * 
* 

Wilſon and the Biſbop of Carliſle FA, 5 


Wo. | 
Wood end Avery 26, pl. 1.27, pl. 4.45, 
pl. 4 
Wotton and Cook 35, pl. 11. G7,pl. 5 


Wootton and Hele 50, pl. 14 
Woodruff and Greenwood 51, pl. 21 
Wood and - » « + 85, pl. 16 
Wood and Bates 85, pl. 16 
Wood and Foſter 239, pl 7 
W oolfe's (Morgan) Caſe 462, pl. 10 
Woodhouſe and Bradford 487, pl. 13 
Wood and Ballet 510, pl. 4 
Wood aud Ingerſale 519, pl. 14 
 Wodden and Osborn 525, fl. 9 
Worden and Bennet 583, pl. 3 
Wood and Pain 753, Nl. 4 
Wood (Or) and Taylor 610, yl. 5 
Wood and Witherich 769, pl. 12 
Wr. 
Wright and Bull 79, pl. 6 
Wright and Wheatly 753, pl. 6 
Wright and Wright 610, pl. 3, 4 
Ya. 
3 (Borough of ) Caſe 214, pl. 
Ye. 

Yeoland and Fettis 120, pl. 2 
Yeo's Caſe OE 156, pl, 2 
Vi. 

Yielding a Fay 425, pl, 2 
Zi. 

2 and Tolmage 183, fl. 3 

| Zu, 
| Zuche's Caſe 312, pl. 2 
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INDEX. 


Adfournment. Vide Commilliong. 
Admeaſurement of Dower, Vide Dower, 
Admiralty, Vide Court. 


Dmiral Law, 266. Ship forfei- 
ted by Maſter, Sc. Becoming 
Pirate, 266 pl. 1. © 270 pl. 1. 
Average, in what Caſes, 266 
pl. 1. Ship pawned by Maſter 

for Neceflaries, 256 pl. 2. Infant Ma- 
ſter chargeable there for not delivering 

Goods, Se. 266 pl. 3. Ship re- taken, 
when to be reſtored to Owner, 267 
pl. 5. Ship preſent at taking, has Part 
of Prize, 267 pl. 6. . One Owner will 

f 1 join in fitting out Ship, Sc. 272 

pl. 6. 


Admittance. 


Free Bench without, 184 pl. 1. Youn- 
geſt Son of Ceſtuy que uſe to Borough 
Engliſh Lands, 184 pl. 2. Eſtate in 
Surrenderor till Admittance, 184 pl. 3. 
But if Lord admits in Ceſtuy que ule 
before Surrender preſented, 185 pl. 4. 
In Heir before Admittance, 185. Poſ- 
ſeſſio Fratris before, 185 pl. 3- Wile lo 
has before that Husband may be 'Te- 
nant by Curteſy, 185 pl. 4 By Diſ⸗ 
ſeiſors, Oc. good, 186 pl. 1, 2. Clai- 
mer of Manor by Title Paramount 
compelled to make Admittances accor- 
ding to Surrender, 186 pl. 7. Lord but 
an Inſtrument, 187 pl. 1. Admittance 
cannot alter Eſtate, 187 pl. 2. Ot 
Heir of Ceſtuy que uſe, 188 pl. 3. No- 
thing paſſes thereby but what compre- 
hended in Surrender, 188. Cuſtomary 
Intereſt gained by Admittance on void 
Surrender, on which Releaſe of ſuch 


Right will work, 188 pl. 2. By Attor- | 


ney may be refuſed, 189 pl. 1. By 
Lord or Steward out of Court, 189 pl. 
3. 4\ Made good by ſubſequent Aſſent, 


189 pl. 5. Whether Acceptance of 


ſecond Surrender is an Admittance up- 
on the firſt. 189 pl. I By Lords AC- 
ceptance of Rent, 189 pl. 2. Of Ceſtuy 
que uſe upon ſecond Surrender not an 


1 


Admittance upon the firſt, 18 

Entry of Surrender and bellbery * 
Copy is not, 190 pl. 4. Where being 
demanded in Court, and refuſed the 
Law ſupplies it, 190 pl.5. Of Tenant 
tor Life is to Remainder, 190 pl. 1. 


Every Admittance plead 
Err pleaded as a Grant, 


Alteragium, quid. 582 pl. c: 
Amercement. 


Town amerced for Eſcape of Murdereri 
Day- time, 210 pl. 5. How ſet and 41 
feered, 292 N 5. Fine by Leet for 

Contempt of Court, 292 pl. 7, 8. 


Appearance. 


Where none though in Court, Ge. 467 
pl. 1. Officer of Court always there, 
and muſt anſwer, 465 pl. 3, 4,5. To 
what Writs he muſt anſwer when he 
comes in by Cepi, 465 pl. 7, 8. Where 
upon Capias, Non eſt inyentus is return- 
ed, and he comes in gratis, 465 pl. 9. 
Baron alone cannot appear by Superſe- 
deas, 466 pl. 10. Cannot declare a- 
gainſt Baron in proper Perſon, and 
Feme in Cuſt Mar, 465 pl, 11. Decla- 
ration againſt one in Cuſtod Mar*, 466 
pl. 1, 2. Upon a Pluries Replevin, 
whos Claim of Property returned 467 
pl. 1, 2. 55 

At what Time, 468. Though Writ not 
returned. 468 pl. 1, 2., Sc. To ſave 
Loſs of Inheritance, or corporal Pain, 
468 pl. 1, Sc. pl. 5. To — Forfei- 
ture of Bond, 469 pl. 14. Where en- 
forced to appear, though Writ not re- 


turned, 469 pl. 1. Where Baron com- 


pelled to put in Bail for Feme, 466 pl. 


reſted, diſcharged on common Bail, 
470 pl. 8. ; 2 
One in Bank on Cepi anſwers to Writ of 
another, 478 pl. 1, 2. Brought up by 
Warden to anſwer, 478 pl. 2. Brought 
in B. from K. B. by Heb Carp” 478. 
Not bound to anſwer Writ if brought 
up by Hab' Corpus, and debated whe- 

8 B FE: | ther 


10. 469 pl. 1, 2, Ce. Wife only ar- 
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thet be ſhall be remanded or diſcharg- 
ed, 479 pl. 4, . 


Allent. 


Where it muſt be to a Legacy, 534 pl. 
1, 2. By Infant Executor at 17; but 
not by Feme Covert, 535 pl. 1. By 
one Executor, 535 pl. 2, 3. After 
Death of Legatee, 535 pl. 3. Legatee 
Executor enters generally, Diverſity 
where Term deviſed over or not, 535 
pl. 1, 526 pl. 2. Termer on Condition 
not to alien by Will, bequeaths it to 
his Executor, who enters generally, Ge. 
536 pl. 3. Subſequent Act ſhews whe- 
ther Entry was as Legatee or Execu- 
tor, 536 pl. 5, 6, 7. To firſt Deviſee is 
ro Remainder, 537 pl. 1, 4 To De- 
viſe of Term is to a Rent deviſed out 
of it, 537 pl. 2, 3. Admittance to a 
Copyhold made good by ſubſequent 
Aﬀent, 189 pl. 3. Toa Legacy cannot 
be on Condition fubſequent, 11 pl. 1. 

Allignee. 

Who ſo, to whom Condition extends, 
29 pl. 5, Ge. 126. Husband of Woman 
Executrix, 126. Adminiſtrator, 126. 
Not under Leſſee, 126 pl. 3. Where 


they ſhall have Benefir of, or be bound 
by a Covenant, vide Covenant. 


Alte of Sobent Dilreſs. Vide 
Diſtreſs. 


| Alſutnplic. Vide Conditions, Cove- 
nants, | 


If a Man aſſumes to enter into an Obli- | 
gation, his Heir muſt be bound ac- 
cording to uſual Form, 35 pl. 12. But 
upon a Promiſe to be bound with 4. 
and B. the Bond muſt be joint only, 


36 pl. 14, . | 
Allurance. Vide Conditions. 


Conditions to make further Aſſurance, 
Se. 33, 34. | 


% 


Award. 


Condition to ſtand to Award ſo made by 
Writing indented under Hand and 
Seal, Se. if made by Writing under 
Hand and Seal not indented, not 


good, 4 pl. 3. Award that 4. ſhall] 


Pay 10 J. to B. and that B. in Conſide- 


ratione ,inde, ſhall give Bond to 4. to 


releaſe, B. is bound to perform his 
Part, though 4. does not pay, Sc. 15 


pl. 10. Ita gued fiat by Writing, and | 


publiſhed, Se. makes a Condition, 
preceding an Award, 16 pl. 


B 


Baren and Feme, Vide Appearance. 
Claim continual. 


Y one ſerves another, 562. By Te- 
nant for Life ſerves Remainder, or 
Not, 562 pl. 1, 2. Veſt Seifin for 
Advantage of Maker, not for Diſad- 
vantage, 562 pl. 1. By one jointenant 
ſerves the other or not, 562 pl. 3, 4. 
By Diffeiſee ſerves not Lord by El- 
cheat, 562 pl. 6. By Father ſerves 
Heir or not, 562 pl, 7. By Prior 
ſerves for Succeſſor, 563 pl. 8. By 
Leſſor of Tenant for Life, 564 pl. 10. 
Or Years, 568 pl. 1. Though in Poſ- 
ſeſſion of the King, 568 pl. 2. 


Commiſſions. 


To enquire only, or in Engliſh illegal, 
307 pl. 1. to whom to be made, 307 
pl. 2. 

Determination, 307. Judge of Common- 
Pleas made Judge of Queen's-Bench, 207 
pl. Si By Ring- Bench ſitting in 24 

County, 278 pl 5. 307 pl. 1. Special 
Commiſſion of Oyer and Terminer in 
Term-time, B. R. being adjourned, 
278 pl. 7. Old Committion of Afliſc 
not determined by new till Notice, 
307 pl. 3. Where Commiilioners, Se. 
mult take Notice, 307 pl. 3. Not by 
being created Duke, Oc. per 1 Ed. 6. 

30 pl. 4. Of Peace to Town Corpo- 
rate not ſuperſeded by Commiſſion for 
County, 307 pl. 5. By Death of King, 
308. How aided by 7 8 Wil. and x 
An 307 pl. 2, 3, 4. Special Commiſ- 

on. 

Adjournment thereof, 308. If for cer- 
rain Time or quamdiu nobis placuerit, 
there needs none, 308 pl. 1. Other- 
ways if general without a Day, or 
pro hac vice tantum, 308 pl. 2. Of Cor- 
porat ion- Court, though by Charter to 
be held every Monday, 308 pl. 3. | 


Common-Pleas. Vide Court, 
Condition. 8 


Not reſerved to Stranger, 1 pl. 1, 3. To 
Leſſee only gn Feoffment by Leſſor 
and Leſſee, 1 pl. 1. To Heir of Feof- 
for without reſerving to Feoffor, 1 pl. 
2. To Heir by Intendment of Law, 
1 pl. 1. By what Words made, 1 pl. 
1. 2 pl. 6, 7,8. In caſe of King, 1 
pl. 1, 2, 3. 2 pl. 4, 5. Where Provi- 
ſo makes not Condition, but Qualifica- 
tion of Covenant or Grant, 2 pl. 9. 
By Words of Covenant, 2 pl. 1, 2. 
Not by Words amounting to no more 
than Law implied, 3 pl. 3. Made by 


pl. 13, 14. 


13. 17 


improper Words, 3 pl. x, Se. That 
an 


N . 


* 


NEN 


viſe to Heir, pay ing, 


an Eſtate of Freehold ſhall be void, 3 
pl. 1. That the Deed of Feoffment 
and Livery ſhall be void, 3 pl. 3; 5. 
It that the Eſtate ſhall be void. and 
Land remain to Stranger, Leflor or 


Feoffor may enter, 3 \£ 6. In another | 
Ti 


Deed made at ſame Time, 3 pl, 7. Er 
non lice bit to the Leſſee dare, Sc. a 
Condition, 3 pl. 8. Upon Forfeiture, 
Se. 4 pl. 9. Of Bond by improper 
Words, 8 pl. 1, 2. What Words Part 
thereof, 4 pl. 1, 2. F pl. 3. Explained 
by a Memorandum endorſed, F pl. 4. 
Sub Conditione ſi, Se. without a perfect 
Concluſion, ̃ pl. 1. Proviſo fi, Sc. with- 
out full Concluſion, 6 pl. 2. Senſeleſs, 
6 pl. 3. Condition or Covenant at 
Election, 6 pl. 4. Covenant for En- 
joyment, paying Rent, makes not 
Covenant conditional, 6 pl. 5. The 
Words intended in a ſtrain'd Senſe to 
make good Condition, 6 pl. 6. Taken 
ſtrictly according to the Words, 7 pl. 
7. Abſurd Concluſion, viz. Thar the 
Conditionsſhall be void, 7 pl. 7. 


Deviſe to Executors to ſell 7 pl. 1. To 


one Daughter, paying the other Money, 
7 pl. 2. Paying 6/. yearly to C. and 
if not paid, that C. may diſtrain, no 
Condition, 8 pl. 3. To Leſſee for fur- 
ther Term under ſame Covenants, 8 


pl. 4. To ſeveral upon Truſt out of 


the Profits to erect a School, Sc. no 
Condition, 8 pl. 5. 


Condition or Limitation, 9 pl. 1. Sub 


Conditione ſi, without more, neither 
Condition nor Limitation, 9 pl. 2. 
Words of Condition in a Will raken as 
a Limitation, 9 pl. 3, 5. Executory 
Covenant on Part of King's Leſſee a 
Limitation to his Eſtate, 9 pl. 4. De- 
Sc. a Limitati. 
on, 10 pl. 7. Deviſe to B. provided if 
ſhe married without Aﬀent of, &c, or 
dies without Iſſue, then to D. &c. is a 
Limitation, 10 pl. 9. 


Creation thereof, 11. Right releaſed on 
Condition, 11 pl. 1, Perſonal Thing 


releaſed on Condition precedent not 
ſubſequent, 11 pl, 
or Aſſent to a Legacy cannot be upon 
Condition ſubſequent, 11 pl. 1. Bur 
Patron's Conſent to the Charge made 
by Parſon may, 11 pl. 1. Condition 
not releaſed upon Condition, 11 pl. 3. 
Denization on Condition not Naturali- 
zation, 12 pl. 5. Reſignation by Par- 
ſon not on Condition, 12 pl. 6. By 
Endorſement on Back of Deed before 
Execution, 12 pl. 1. Diverſity as to 
pleading Condition without Deed to 
defear Leaſe tor Years and Freehold, 
12 pl. 5, 6. Perſonal Chattel, 13 pl. 1. 
Falſe Latin in Condition, 13 pl. 2. 


Not annexed without Deed o Rent 


8, 9. Attornment 


— 


granted for Life, 13 pl. 1. Agreement 


to Enfeoff on Condition, and Charter 
made without, and Livery ſecundum 
 Formam Charte, e. 13 pl. 2. Livery 
generally made ſubje& to Condition 
precedent, 13 pl. 4, 5, Condition af- 
certained by other Matter to which ic 
refers, 13 pl. 1. By Averment, 13 pl. 2. 


When not without Deed, 13 pl. 1. Diver- 


ſity where executed and executor 

to their being defeafanced, 14 pl. US. 
Z- Precedent or ſubſequent, 14 pl. 1, 
2, Oc. 4. acknowledges he owes B. 
207. and binds himſelf in 40s. for Pay- 
ment, in an Action for the 4o, B. mult 
aver the 20 not paid, 14 pl. 4. Where 
no Condition precedent, but mutual 
Covenants, 15 pl. 5, 6, 8. Perſonal 
Thing releaſed on Condition precedent 
not ſubſequent, 15 pl. 9. Award that 
A. ſhall pay 10 J. to B. and that B. ir 
Conſideratione inde, ſhall give Bond to 
A. to releaſe, B. is bound to perform 
his Part, though 4. does not, 15 pl. 10. 
Deviſe after Debts and Legacies paid, 
what velts till, &c. 16 pl. 11. 4. and 
B. levy Fine to Uſe of 4. and Heirs, 
Jt B. pays not 105. at Day, and if he 
does, then to 4. for Life, Remainder 
to B. in Fee, the Fee veſts in 4. to be 
defeated on Payment, 16 pl. 12. I 
quod fiat by Writing, and publiſhed 
ready, Se. makes a Condition preced- 
ing Award, 16 pl. 13. 17 pl. 13, 
14. A leaſes to B. and covenants 
to repair before Mich, and B. cove- 
nants poſt tale tempus quale A. repara- 
ret, that he will repair, though 4. docs 


not: B. muſt, for the Covenants are 


diſtin&t, and the Covenant of B. re- 
fers to the Time limited 4. 17 pl. 15. 
Diverſity where Grant is executory and 
where the Fee paſles, to be defeated 


on Condition ſubſequent, 17 pl. 16. 


Where Fee paſſes not till Condition per- 
formed, but in regard of Livery, 17 pl. 
16. 18 pl. 17, 18. Deviſe that if his 
Wife ſuffers 4. to enjoy a Term for 
Three Years, {he ſhall have all his 
Goods as Executrix, but if ſhe diſturbs 
him, that B. ſhall be Executor, makes 
not Condition precedent, 18 pl. 19. 
Againſt Law, 18. To refign, 18 pl. 1. 
To be Reſident, 19 pl. 2. Covenant by 
Under-Sheriff not to ſerve Executions 
above 20 J. without ſpecial warrant 
void, 19 pl. 3. Not to moleſt the O- 
bligee ratione alicmſus rei, good, for it 
(ſhall not be intended to reſtrain him 
from proſecuting Obligee for Felony, 
Sc. 19 pl. 4. Not to exerciſe a Trade, 
19 pl. 5. That Under-Sherift fave 
High-Sherif harmleſs from Eſcapes, 
19 pl. 6: Bond by one bound b 


Recognizance to proſecute, conditi- 
| oned 


a, 
4 


TN D 


” 


oned that he will not, &c. void, 20 pl. 


7. To do what Adds, 20 pl. 1, 2. 
To maintain, 20 pl. 3, 4. Tenths 
granted upon Condition, 120 pl. 5 
Not to marry without Licence, 20 
pl. 6. Not to ſell Apparel of his Wife, 
20 pl. 7. To pay Money to his Wife, 


Diverlity between Feoffmenr and 


Thing, 21 pl. 1, 2. To fave Sheriff 
harmleſs it he imbezels Writ, Sc. 21 
l. 4, 5: To do Malum in ſe makes 
Bond void, 21 pl. 6. Otherways it 


Thing againſt ſome Maxime or Rule |. 


of Law only, 21 pl. 7. Diverſity in caſe 


of Bond for Performance of Covenaats, 


where Part are yoid by Common Law, 
and where Part by Statuteonly, 21 pl. 8. 
Repugnant where a Liberty incident to 
- the Eſtate is reſtrained by Proviſo, as 
that Tenant in Tail {hall not leaſe for 
Three Lives, levy Fine, Oc. 22 pl. 1, 
2, Ge. But that Tenant in Tail ſhall 
not alien in Fee, or for Life of another, 
is good, 22 pl. 4. Eſtate determined 
upon a collateral Contingent, 22 pl. 10. 
Not to do a Thing by Law prohibited 
is good, 23 pl. 11. While Feoffor had 
a Poſlibility of Reverter, an Alienation 
might be reſtrained by Condition, 23 
l. 12, 13. So in cafe of King now, for 
he may reſerve a Tenure to himſelf, 
23 pl. 13. Proviſo that the Uſes to Te- 
nant in Tail limited ſhall ceaſe only in 
reſpect of him, as if dead, Ce. 23 pl. 
15. Tenth granted, Proviſo Collectors 
mall not account in Exchequer, 23 pl. 
1. Condition in Feoftment, that Feoffer 

- take the Profits, void, 23 pl. 2. War- 
ranty againſt all Men, provided he ſhall 
not recover ia Value, is a void Proviſo, 


otherwiſe the Words againſt all Men | 


would be void, 23 pl. 3. 24 pl. 4. Rent 
granted out of Land ro which he has 

no Title, or having Title out of Land 
without Clauſe of Diſtreſs, or giving 
ic Seiſin, proviſo that his Perſon ſhall not 
de charged, 24 pl. 5. Rent granted our 
ol Land, provided the Land ſhall not 
be charged, 24 pl. 6. Rent-Charge 
granted for Life, provided it ſhall not 
Charge his Perſon, yet if Grantee dies, 
his Executors may have Debt for the 
Arrears, for the Proviſo cannot leave 
him without Remedy, 24 pl. . If the 
Obligor does not pay, Je. 24 pl. 1. lt 
Leſſor grants Reverſion, that Leſſee 

| ſhall have a Fee, and he grants by Fine, 
24 pl. 3. Senſeleſs, 24 pl. 4. That the 


Condition of the Obligation ſhall be | _. : WO 
| not to alien to any except B. and he 


void, 25 pl. F. Ik he dies wirhour Iſſue, 
that he will, by Will or in his Life- 
time. Sc, 25 pl. 6. 


Impoſſible, and the Obligation ſingle 25 


"s $999: but not if to enfeoff her, 20 pl. | 


Obligation conditioned ro do illegal | 


„ 


„ 


yond the Words, 31 pl 4. Condition 
«ak that 


pl. 1, 2. That it ſhall rain to morrow, 
26 pl: 1. That the Pope ſhill be at 
Weftminſter to morrow, 26 pl. 2, To 
go trom Weſtminſter to Rome in three 
Hours, 26 pl. 3. To do Jhing beyond 
Sea, 26 pl. 3. To fave Stranger harm- 


leſs from Bond in which Obligee ſtood 


baund to Obligor, 26 pl. 6 Where 
Condition is impoſſible, and Obligation 
or Feoftment ſingle, 26 pl. 1. Bur 
where Condition precedent is impolli- 
ble, all his void, 26 pl. 3. Condition 
of Bond vo ſuſtain and maintain an 


' Houſe in Repair, though it was then 


ſo rotten that it could not be, yet the 
Bond 1s good, 27 pl. 4. 


Performance by Heir of B. where B. was 


to have Fee on Payment of 105. 27 pl. 
1. Diverſity as to payment by Heir or 
Executor of Feoffer, when Day limited 
or not, 27 pl. 2, 3, 4. Mortgage on 
Condition that A. and B. pay, and 4, 
dies, B. may, 27 pl. 5. Otherwiſe if 
A. had been living, and refuſed, and 


B. had tender'd, Ge. 27 pl. 6. Proviſo 


that his Wife educate his Children is 
not ſo perſdhal but it may be perform- 
ed by her ſecond Husband, 27 pl. 7. 
By Payment to Heir, Executor, or 
Adminiſtrator, 28 pl. 1. Not to the 
Aiſlignee where not named, 28 pl. 2. 
Where no Body named to the Execu- 
tor not the Heir of the Feoffee, 28 pl. 
3. But if Condition to pay to Feoffee 
or his Heirs, it can't be to his Execu- 


tors, 28 pl. 4. To pay to Executors 
muſt 


be to Adminiſtrators, 28 pl. 
5. To Executor of Pawnee, and not his 
Ailignee, 28 pl. 6. To leaſe to Obli- 
gee or Aſſigns muſt be to ſuch as he 
names, 29 pl. 2. To pay to ſuch as he 
names by Will, and he names none, 
it ſhall not be to Executors, 29 pl. 2. 
To pay to Aſſigns, and Payment may 


be made to Executors or not, 29 pl. 3, 


4: Who an Aſſignee to whom a Con- 
dition may be performed, 29 pl. 5, 6, 7. 


Perſons bound by Condition, 30. Feme 


Covert, 30 pl. 1. Infant, 30 pl. 2, 3. 


Who may perform it, 30. Not by Stran- 


ger for Infant, unleſs by his Order, 30 
pl. a, 3. But it Mortgagee accepts from 


Stranger tis good, it Mortgagor after 
agrees to it, 30 pl. 3, 4. By Guardian 


in Soccage for Heir, or Stranger for 
Ideot, 30 pl. 5. By Stranger, having 
Intereſt in Performance, 30 pl. 6, 7. 
Payment to Deputy or Servant good 
Payment to Maſter, 31 pl 1, 2. 


Who bound by Condition, 3 1. In reſpect 


of the Words, 31 pl. 1. 2. Condition 


aliens to B. B. may alien to whom he 
pleaſes, 31 pl. 2. Not extended be- 


* 1 


INDES 


that he that has all the Lands ſhall pay, 
and Part only paſſed for Want of Li- 
very, 32 pl. 5. | 
To what it extends, 32. Conſtruction 
of the Word Prem thein, 32 pl. 1. 
To fave harmleſs, 32 pl. 2. Extends 
to particular Eſtate, or to Remainder 
only, 33 pl. 3. Where to do Thing 
mult do all neceſſary to perform, 33 
pl.-1, 2, 3, Sc, | . 
Condition to make Aſſurance, 33. Not 
bound to enter Obligation for Enjoy- 
ment, 33 pl. 1, 3. To do ſuch Act, 
Sc. 34 pl. 2. Diverſity where to make 
ſuch Aflurance, Sc. and where ſuch 
reaſonable Aſſurance, Sc. 34 pl. 4, 5. 
Feoffment by Deed-Poll, rendring Rent 
to Feoffor, no reaſonable Aſſurance, 34 
pl. 6, 7. To make as good a Leaſe as 
Council can adviſe, muſt make Leaſe 
though Council did not adviſe, 35 pl. 
8. Acceptance of Aſſurance by Obligee 


is a Nomination of the Perſon to whom, [| 


FR pl. 9. Diverfity where as Council 
hall adviſe, and where as Deviſe, 35 
pl. 10. If Warranty, Covenant or Re- 
ccipt of Conſideration, may be inſerted, 

6 pl. 13. Not bound to inſert more in 

ine than what in Covenant, 36 pl. 16. 
If ro make abſolute Aſſurance of Copy- 
hold, a Surrender on Condition to pay 
Money is no Performance, 36 pl. 17, 
18. Surrender to cuſtomary Tenants 
no Performance if not preſented, 3 pl. 
19. Bargain and Sale of Land, and Co- 
venant therein to make Aſſurance there- 
of before Chriſtmas not perform'd by 
inrolling the Deed, 37 pl. 20. If to 
make Aſſurance to B. as Council ſhall 
adviſe, B. can't adviſe, 37 pl 21. By 
whom firſt Act done in or 


der'd more extenſwe than Covenant, 


38 pl. 24. To convey 20 Acres, how | 
computed, 38 pl. 25. Diverſity where | 
Aſſurance to be at Coſt of Covenantor | 
or not, as to requiring ſeveral, 38 pl. | 


26, 27. Where to do all and ever 


reaſonable AR, Ge. 38 pl. 28. 39 pl. 


29. Not bound to ſhew Title to Coun- 


cil of Covenantee before Advice, 39 pl. 


30. Diverſity where to ſettle 5000. 
yearly b 


giving Notice what Land, Ce. 39 pl. 
30, 31. Aſſumpſit to execute Aſſurance 
according to Draught ſhewed, 39 pl. 32. 

Direrſity where to execute ſuch Releaſe 
as ſhall pleaſe Council of Obligee, and 


where ſuch as his Council ſhall adviſe, | 


as to preparing one, Ge. 39 pl. 33. 
AsCouncil ſhall adviſe whoſe intended, 
33 pl. 34. Performance in reſpect of 
the Words, 40. To ſuffer his Leflee to 
enjoy, and Stranger enters by elder 


— 


er to Aſſu- 
rance, 37 pl. 22, 23. Conveyance ten- 


Advice of 4. and B. and 
where of Council of Covenantee, as to 


_— 


— 


” * 


— 
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Title, Ge. 40 pl. t. Performance in 
Subſtance, not in Words good, 40 pl. 
2, 3, 4, Se. To give Licence to car- 
ry, and Stranger diſturbs him, no 
Breach, 40 pl. 6. Otherwiſe if that he 
ſhould have Licence, 40 pl. 6, 7. To 
withdraw a Suit, Diſcontinuance no 
Perfor mance, 41 Pl. 9. Covenant that 
it is free from all ormer Incumbrances, 
except the Eſtate of F. S. and ſuch 
Eſtates as he hath made, that will de- 
termine by his Death, and 7. S. after 
grants Part by Copy for Three Lives, 
this is no former Incumbrance ; and 
the Exception being added to qualify 
the Covenant, it ſhall not be expound- 
ed to extend it further than the Words, 
41 pl. 10. To procure a Grant of the 
next Avoidance, ſo that the Obligee 
may preſent, and he procures a Grant, 
and the Clerk is made a Biſhop, ſo that 
it belongs to the King to preſent. 41 
Pl. 1t. What Breach or not in reſpect 
of the Words, 41 pl. 12. To enjoy 
free from Imcumbrances done by them, 
extends to Iricumbrances done by one 
of them, 41 pl. 13. To ſave harmleſs 
from all Evictions during Term, ex- 
tends to Evictions between the Date 
and Delivery, 41 pl. 14. Where Co- 
venant to repair extends to Houſes new 
built, 42 pl. 15, 16. Performance ac- 
cording to the Intent, 42. Condition 
to appear at ſuch a Day, and that Day 
he gives an Appearance at Suit of ano- 
ther, 42 pl. 1. What Performance of 
an Award to retract, 42 pl. 2. Pay- 
ment to Wife of Obligee no Perfor- 
mance, 43 pl. 3. 4. covenants that 
his Leſſee ſhall peaceably enjoy, and 
after enters on him by Tort, 43 pl. 
{. What Breach of Condition not to 
parcel Land from Houſe, 43 pl. 5. Co- 


venant to make further Aſſurance of 


Lands bargained and ſold refers to one 
ſo in Appellation only, 43 pl. 6. Co- 
venant not to leaſe Shop to one that 
ſells Coals, and he leaſes all the Houſe 
to one, Ge. 43 pl. 7. Condition to 
re-enfeoff 4. and his Wife, and the 
Heirs ot their two Bodies, and 4. 


dies, how to be perform'd, 43 pl. 8. 


Feign'd Payment no Performance, 
being guided by precedent Agree- 
ment, 43 pl. 9. To deliver up an 
Obligation before a Day, and in the 
mean time he uſes it, and obtains 
udgment, Ge. 44 pl. 10. To permit 

ite to make Will, 44 pl. 11. Cove- 
nant that B. ſhould have all bis Grains 
for 7 Years, and he puts Hops into 
his Grains, &c. Breach, 44 pl 12. 
Covenant to deliver Cloth, and he cuts 
it in Pieces, and delivers, G. Breach, 
44 pl. 13. To enfeoff 7. F. and he 
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. enfeoffs him and others, a Breach, 45 
pl. 1. Tho' Condition to employ Ap- 

prentice in his own Houſe and Service, 
yet Maſtcr may ſend him abroad, fo 


as he be going and returning as Part of 


his Family, 45 pl. 2. Where the Con- 
dition is to ſultain and leave in good re- 
pair, pulling down and new building 
is no Performance, 4s pl. 4. Eſtate 
tied with Condition into whoſe Hands 
ſoever it comes, 46 pl. 6. A Man co- 
venants that he and his Wife have good 
Right to convey, and the Woman is 
within Age, this is a Breach, 46 pl. 7. 
Condition not to do Waſte, whether 
broke by permiſſive Waſte, 46 pl. 1. 
Such Condition not broke by à Stran- 
ger's doing, it, 46 pl. 2. Upon a Pro- 
viſo to re-enter if there be no Diſtreſs, 
and Rent-Arrear, if the Houſe belock'd, 
Se. Breach, 46 pl. 3. By what Convey- 
ance or Leaſe broke, 46 pl; 4. 47 pl. 5. 


Where Condition that Leſſee ſhall not 
deviſe, and he deviſes, but the Execu. 


tor never aſſents, yet a Breach. 47 pl. | 
* | 1rors 

ment of his Debts, 47, pl. a. Deviſe 
Breach of 2 Condition not to alien, 47 | 


So if Deviſe to Executors for Pay- 


pl, 2. If Condition not to grant a Re- 
verſion, and he grants, Breach, though 
Leſſee don't attorn, 48 pl. 3. Condi- 
tion not to aſſign, ſo as it may come to 


J. S. and he aſſigus to J. D. Breach, 48 


pl. 4. Condition not to join in Action 
to be proſecuted againſt L, and he joins 
in a Wrir of Error againſt him, no 
Breach, 48 pl. 5. Covenant that the 


Land ſhall continue to Leſſee of the | 
yearly Value of 20 J. and Leſſor enters, 


and takes the Profits, this is a Breach, 
| 48 pl. 6 Covenant that Leflce ſhall 
enjoy without lawful Diſturbance of 4. 
a9. þ enters upon B. without any Ti- 


tle, this is no Breach, 48 pl. 7. Con- 


dition to ſave harmleſs concerning a 


Will, and Legacies given thereby, and 


he is ſued in Chancery for a Legacy, this 


is 2 Breach, 49 pl. 8. So if a Parſon 
aſſumes that a Man ſhall be diſcharged 


of his Tythes, and after ſues him in 


the Spiritual Court fot them, 


7 


joy, and be ſaved harm 
- .cumbrances, When he had before af: 
ſigned ro F. S. yet it is no Breach. till 
F. S. enters, 49 Pl. 10. Covenant for | 
Enjoyment extends or not to tortious 
Entries, 49 Pl, 11, 12, 13. Title of 
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al Reſiſtance, no Breach, 50 pl. 16. 
General Covenants Undertaking for 
Strangers alſo, 50 pl. 17. Nonfeſunce 


* 
— - 
& 6-4. 


- 


TE 
Atlignor covenants Aſſignee ſhall en- 
leſs of all In. 


Stranger that enters mult, be ſhewed or 
not, 55d pl. 14. Suit in Equity conſi- 


tent with Covenant, no Breach, 50 


ping. Denial by Parol, without actu- 


| 


| 
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* Breach or not, 51 pl. 18. General 
ords extend againſt Title after ob- 
tained by Obligor, 5 1 pl. 19. General 
Words extend to Pothbiliry of Charge, 
l. 20, Covenant for Enjoyment 
againſt all except King and his Succeſ- 
ſors, the Exception extends not to his 
Parentee, 51 pl. 21. Covenant for En- 
joy ment without Diſturbance by his 
Means or Procurement, extends to pre- 
cedent Acts, 52 pl. 22. 


Entry of Lefſce into Premiſſes excepred, 


ho Breach of Bond for Performance of 
Covenants, 52 pl. 1. By Nonpay ment 


of Rent at Day, though longer Time 


given by Proviſo of Re-entry, 52 pl. 2. 
hat Breach of Bond to perform all 


Agreements in Deed, 52 pl. 3. Action 


on Bond for Performance of Cove- 
nants, which became void before A- 
tion brought, 53 pl. 4. Other ways if 
Bond had become void, 53 pl. 5. Bond 
for Performance of Covenants extends 
as well to thoſe in Law as expreſs, 53 
pl. 6. Where it extended not to Pay- 
ments which ' the Obligor was not 
bound to make, 53 pl. 7. Extent of 


| Condition ro ſave. harmleſs, 54 pl. I. 


What a Breach thereof, 54 pl. 1, 2. 
Where Condition to difcharge of Ob- 
ligation it muſt be by Releaſe, 54 pl. 
2. To ſave harmleſs from Covenants 
1n an Indenture extends not to Bond 
for Performance thereof, 55 pl. 5. To 
acquit, Se. is broke by ſuffering 
Judgment againſt him, 55 pl, 7. Non- 


payment of the Money Breach of Con- 


dition to ſave harmleſs or not, 55 pl. 
9, 10. Expoſition and Conſtruction on 
the Words of the Condition, 56. Con- 


dition not to diſturb, 57 pl. 9, 10. Ge. 


Queen's Prerogative, 57 pl. 


Relating to Maritime Affairs, 58 pl 
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Extends not to a Diſtreſs taken by 


114. 
Man no Diſturbance þ = 


peating 
| Poſſeſſion, 57 pl. 2. Precedent Aſſign- 


ment of a Statute no Breach of Cove- 
nant that it was in Force, 58 pl. z. 


To give Counſel, or adminiſter Bü. 
ſick, how performed, 59 pl. 12, Oe. 
Diverſity as to Performance of Condi- 
| ond, and of Feoffmear 
where no Time limited, 61 pl. 1, 2. 
Performed in convenient Time, 61 pl. 
2, 3, Je. Perform'd in convenient 


Time from the Nature of the Thing, 


61 pl. 


| . 13. Not performed 
before 


. 62 15 
equeſt, 63 pl. 1, 2, Sc. Di- 


verſity where to enfeoff Feoffor, and 


Where Stranger, 63 pl. 5,6. 65 pl. 1, 


ing b Lite, 64 5 D 
ing his Life, 64 pl. 1, 2. Diverſit 
where local Act is to be petlor bel, 


Time to perform it dur- 


and Concurrence of Obligee is veceſſa- 


ry or not, 65 pl. 6, 7. Diverſity where 


Pawnor 


-  Feque 


Act of God, 83, 87. As i 


OO 


INDEY ©. 


Pawnor or Pawnee dies before Re- 
demption, 65 pl. 10, ir. Time or 
not to adyiſe with Council about Per- 


formance, 35 pl. 11. 67 pl. 4, 5. 69 pl. | 


1, 3. Payment before Day good Per- 
tormance, 67 pl. 1, 2. So of a Feoff- 
ment made before the Day, 68 pl. z, 
. Conſtruftion of Condition as to 

ime of Performance, 68 pl. 8, 69 pl. 
. 70 pl. 2, 3. Time of Day for Per- 
ormance, 70 pl. 10, 11. Time of 
Performance where Day limited, 71 


pl 1, 2, 6, 7, Ge. Where reaſonable 
ime to pel borm it, 71 pl. 3, 4. 82 
pl. 2, 3. Obligee muſt find Obligor to 
72 pl. 2. Rent may be ten- 
| der'd on the Land in Performance of 
Bond for Payment, 72 pl. 3. When 
Obligor ſhall go to Obligee to know 
where ke will receive, Sc. 72 pl. 5. 
75 pl. 11. And when he will be upon 
the Land, 82 pl. 6. A Condition Co- 
pulative, impoſſible to be performed, 
taken in Disjunctive, 73 pl. 1, 2. Co- 
pulati ve Words taken disjunctively 73 
pl. 4, 5. Conſtruction of uncertain 
Words as to Time of Performance, 74 
l. 1, 2, Sc. Where Condition to 
keep Apprentice in Domo ſuo proprio, he 
Cannot de ſefit beyond Sea, 74 pl. 1, 2. 
Where Condition to ſerve or counſel 
another, and Obligor not bound to go 
beyond Sea, 75 pl. 4, 3. Where Mort- 
gage-money mult be tender'd to Perſon 
of Feoffor if in England, 75 pl. 6, 7. 
Rent reſerved to a Stranger muſt be ten- 


der d to the Perſon, 75 pl. 9. To make 


a Feoffment, tis ſufficient to tender it 
, on Land, 75 pl. 10. At the Place ap- 
pointed for Performance, and not elſe- 


where, 76 pl. 1, 2, Sc. Obligor or 


Obligee the Election, 76 pl. 1, 2, Ge. 


78 pl. 2, 3, Ge. Tender of Perfor- 


mance when to be made, 78 pl. 1. Diſ— 
ability of Performance through a Man's 
own Act a Breach, 79 pl. 1, 2, &c. 
Though capable again before Day of 


Performance, 80 pl. 1. 2, 8. Perfor- 


mance excuſed through Impoſſibility by 
mance excuſe 8 7 ret rf 
ed to appear at a Day dies before, 83 
pl. 2. Other ways in cafe of Covenant, 
| 54 1 8. One Part of a disjunctive 


Condition diſcharged by the others be- 


coming void by the Act of God. 84 >) 


131,12. 85 pl. 16. To enfeoff 4. an 
* bis Tigi, and 4. dies before the Day, 
be muſt enfeoff his Heir, 85 pl. 14. | 
S0 if to enfeoff two, and one dies be- 


fore the Day, 35 pl. 1 5. Condition to 
pay 1ol. to B. at the End or Determi- 


- © nationofhis Apprenticeſhip, and B. dies 
Ven ſerved but fix Years, it ſhall not 
- be paid to his Executor, 87 pl 8. Per- 
| lonm 


f;ormance excuſed by Impriſonment or 


other Act of Law, 87 pl 1. 2. It Con- 
Currence of Stranger neceſſary to Per- 
formance, Obligor undertakes for him, 
89 pl. 11, 12. Excuſed by Command 
or Act of the Obligee, 90, 91. Suſpen- 
ſion of the Rent by Entry of Leffor no 
good Plea to Bond conditioned for Pay- 
ment of 100. for Rent, 93 pl. 21. 
Leflee of a Parſon that covenants to 
pay his Rent not excuſed by Seque- 
[tration of Parſonage before the Day, 
9; pl. 22: Not excuſed by joint Act 
of Obligor and Obligee when for Be- 
nehr of Stranger, 94 pl. 4. Money not 
to be given in Satistaction of a collate- 
ral Thing, 94 pl. 1. But collateral 
Thing in Satisfaction of Money, 94 
pl 2, Se. But a bare Agreement to de- 
iver an Horſe in Satisfaction, no Plea 
to a Bond conditioned for Payment of 
Money, 95 pl. 7. A collateral Thing 
cannot be given in Satisfaction of Bond 
or Feoftment conditioned for Payment 
of Money, 96 pl. 20, Otherways if 
Condition that a Stranger pays Money 
to Feoffee or Obligee, 96 pl. 21. Ex- 
cuſed by Abſence of Obligee, 97 pl. 1, 


Se. By whom firſt Act towards Per- 


formance to be done, 99. If to levy 
Fine to Obligee, he muſt hrit bring 
Writ of Covenant, 99 pl. 1. To make 
the Linen and Shoes of the Obligee, he 
mult find Materials, 99 pl. 3. 100 pl. 
6. Otherways if a Shoemaker bound 
to make Shoes of Obligee, 100 pl. 7. 
Where he to do firſt A for whom 
moſt proper, 109 pl. 31, 32. A Bond 
being choſe in Action, cannot be given 
in SatitaQtion, 115 pl. 1. So of a Sta- 
tute, 116 pl. 2, 4. An Agreement to 
recoup Rent before due no Satisfaction, 
116 pl. 3. But Recouper of Money 
due is, 116 pl. 5. Payment of a lefler 
Sum at Day no Satisfaction, 117 pl. 7. 
Otherwiſe if before the Day, 117 pl. 
7, 8. Stranger may give Thing in 
Satifaction, 117 pl. 1. Diſpenſation 
with Part of Condition is of whole, 117. 
As if Condition not to alien without 
Licence, and Licence is given to alien 
to F,$. or Part, 117 pl. 1, 2, Sc. So 
if Condition to plough Land, and O- 
bligee diſcharges him of Part, 118 pl. 
5. by the Extent of a Moiety of the 
Reverſion and Rent the Condition of 
Re · entry ſuſpended, 118 pl. 9. Con- 
ſtruction of Condition not to alien, 118 


pl. 10. Where not divided by Act of 


Leſſor, otherways of Leſſee, 119 pl. 1, 


2. By what Act deſtroyed, 120 pl. 3, 


4, Ge. 


Diverſity where the Reverſion 


is ſevered by Deſcent, Eviction, or Act 
in Law, and where by the Act of the 
Party, 120 pl. , 4. Diverſity where 
Condition of Bond, 


and where of 
Feoffment 


* 
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IN P E N. 5 


Feoffment becomes impoſſible, 126. 

To enlarge an Eſtate, 127. Grant in 
Tail on Condition if Grantee pays 
201, he ſhall have a Fee, 127 pl. 1. 
Things neceſſary without which ſuch 
particular Eſtate cannot be encreaſed, 
127 pl. 2. Poſlibility cannor encreaſe 

on Poſſibility, 127 pl. 3. 


Confirmatton. 


By Husband's Acceptance of Rent of 
Wife's Land, 128 pl. 1. Not by his 
Acceptance of Rent who comes not 
in Privity, 128 pl. 3. Not by Maſter 
of College's Acceptance of Rent, 128 

I. 4. By Acceptance of 1 or 

ringing Aſſiſe for Rent, 129 pl. 1. 
Not by Acceptance of Rent on void 
Leaſe, 129 pl. 3, 4. 130 pl. 2. Diver- 
ſity where Gifeiſee and where Biſhop 
confirms Charter of Feoffment before 
Livery, 129 pl.5, 6. 147 pl. 1, 2, Ge. 
By Difleiſee granting over Rent grant- 
ed to him by Diſſeiſor, 129 pl. 7. A 
Granting over Remainder limited to 
him by Diſſeiſor, 129 pl. 8. By Lord's 
Acceptance of Rent after Forfeiture 
of a Copyhold, 130 pl. 1. Not by Ac- 
ceprance of Rent before Notice of 
Breach, and where Notice will be im- 
plied, 130. pl. 3. Diverſity where 
Parſon and where Biſhop accepts Rent 
on Leaſe made by Predeceſſor, 130 pl. 


4, F. Not by Acceptance of Rent not 


due, 131 pl. 2. Not by Acceptance 
from one that hath nothing in the 
Land, 131 pl. 4. By Acceptance of 
Iſſue in of another, right or not, 131 
pl. 3, 5. Of Parſon's Leaſe, Ce. by 

atron and Ordinary, 132 pl. 1, 2, Ge. 


Leaſe by Parſon de Fe&#o confirmed, 


132 pl. i, 2; Not Leaſe by one in- 


ducted where Church was before full, | 
Or by one that when the | 
Church is void occupies without Pre- 


132 pl. 


ſentation, Ge. 131 pl. 4. Or by Bi- 
ſhop elected, Sc. when the Biſhop- 
rick was full before, 133 pl. 5. 8 
e. of Parſon muſt be by Patron, un- 


leſs there be yuid pro quo, 133, pl. 1. 


Diverlity between ſole Corporations 
and aggregate as to Patrons confirming 
their Grants, 133 pl. 2, 3. Of Biſhops 
Leaſes, Ge. by Dean and Chapter, 
133 pl. 1, a, Se. By one Chapter 
© where Biſhop had two, not ſufficient, 


134 pl. 4. Unleſs one diſſolved, 134 ; 


pl. 5, 6. By Dean and Chapter, being 
only an Aſſent, may be before the 


Leaſe, 134 pl. 7. By Biſhop, Dean, 


and Chapter, 134 pl. 1. Of Deans 
Grants by Chapter where Dean Sole 
ſeiſed ; but if Dean and Chapter joint- 


I, ſeiſed, they mult join in the Grant, 


ol the Remainder, 145 pl. 1. 


135 pl. 1, 2. By whom made when 
Parſonage in one Biſhop rick is united te 
Prebend in another, 136 pl. 1. B 

Biſhop or Patron, not ſo when Leaſe 
made, 136 pl. 2. Not by Deputy of 
Dean, 136 pl, 1. Where not by Bi- 
ſhop without Dean and Chapter, where 
Biſhop Patron, 136 pl. 4. 139 pl. 1, 2. 
Otherwiſe if not Patron, 137 pl. 3. 
140 pl. 1, 2, By Patron of Patron of 
Parſon that leaſes, +37 pl. 4. Of Pa- 
tron binds only 8 to his Right, 
137. As of Baron ſeiſed in Right of 
Feme binds not Feme, 737 pl. 1. Of 
Tenant in Tail binds not Iſſue, 137 
pl. 2, 8 Leaſe avoided by the Preſen- 
tee of Grantee of next Avoidance binds 
not Clerk of Grantor, though confirm- 
ed 2 138 pl. 59. Where the 
whole Leaſe ſhall be avoided for want 
of a Confirmation in Part, 144 pl, 3. 
By Baron and Feme and two other 
Parceners binds not Feme, 138 pl. 6. 
Precedent Licence by Patron and Or- 
dinary ſufficient, 138 pl. 1, 2, Ge. Nor 
by Patron's Acceprance of Leaſe from 
Parſon, unleſs he grants it over 


T 
+5. Leaſe by Prebend contin; 


pl: 6, 7 

y Biſhop as Patron, 1 I. 3. 
Patron of Donative, The bl 0 57 
thoſe only that have Right at the Time. 
140 pl 1. Not by Iffue in Tail in 
Life of Father, 140 pl. 2. Rent granted 
de novo for Life cannot be confirmed in 
Fee or Tail, 141 pl. 3 Confirmation 
of Tail to one ſeiſed of ſame Eſtate 


| before void, 141 pl. 4. 146 pl. 4. 


Binds not Right or Intereſt of Confir- 
mer ſuſpended, 141 pl. a, 3. Can be 
made to him only that has an Eſtate, 
141. To Leſſee for Life and a Stranger 
void, 141 pl. 1. To Leſſee for Years, 
to begin at a Day to come, void, 141 
pl. 2. Alien purchaſed, and Queen 
confirmed, 142 pl. 3. Confirmation 


by the Word Gras, but not Grant by 


the Word Confirm, 142 pl. 1. Tenant 
in Tail grants Rent to bim in Remain- 
der, who grants it over, 142 pl. 3. 
By the Words voluit quod haberet, 142 
pl. 4. Not of a void Eſtate, 143 pl. 1. 
A if 4. takes B.'s Villein in Groſs, and 


Z. confirms Eſtate. of A. 143 pl. 1. 
ot Thing not in K, 143 pl a By 


Leſſor of Grant made by Leſſee, 143 
* 1, 2, Ce. Diſſeiſee cannot confirm 
r Part of the Eſtate only, 144 pl. 1. 
But may for Part of Land or Term 
144 pL 1. Diverſity where for Part of 
Time, and when of Lands for Part 


of Time, 144 pl. 4. 5. Diverſity be- 
© tween a Leaſe for Y . 
as to Confirmation for Part of Time, 


ears and Life, Ge. 


144 pl. 6, 7. Of Eſtate for Life, not 
But of 


Re- 


TES 


| _ Remainder is of Eſtate for Life, 145 


tends to both, 145 pl. 3, 4 Diverſity 
where to Husband of Leſſee for Life, 
and where for Years, 145 pl. 6. En- 
ures according to Nature and Quality 
of Eſtare it enlarges, 145 pl. 8. 9. Se- 
cond Leaſe firſt confirmed takes Effect 
or not, 146 pl. 10. Where extends to a 
Poſſibility, 146 pl. 11. Alters not Qua- 
lity of Eſtate, 146. Diverſity where 
Eſtate confirmed is on expreſs Condi- 
tion or not, 146 pl. 2, 3. Enables not 
him to take by Deſcent, who by At- 
tainder of Father diſabled, 147 pl. 5. 
Grant of Parſon or Biſhop muſt be 
confirmed during Life of Grantor, 147 
pl. 4, f. Services not abridg'd by 
Confirmation without Privity, 147. 


; Conſtable. 


Elected at the Leet, 148 pl. 1. 289 pl. 5. 
Not removed by juſtices, but by Lord 
of Leet, 148 pl. 1. High- Conſtables 
choſe by juſtices removed by them, 
148 pl. 2. It dies or removes, Juſtices 
may appoint one till Leet, 148 pl. 3. 

His Power, 148, 149. Cannot commit, 
but carry before Jultice, who may, 148 
pl. i. May fet in Stocks for Breach of 
eace in his Preſence, elſe nor, 148 pl. 
2. May arreſt one who brings Child, 
and lays it in Church-yard, Sc. 149 pl. 
3. May without Warrant ſtop Felon, 
not Treſpaſſer, 149 pl. 4. 


Conffable and Parſhal. Vide Court. 


Continuance, Vide Diſcontinuance 


Two or more Terms between Teſte and 
Return of an Original, 150 pl. 1. Not 
ſo of a Capias, 150 pl. 2. But fo of 
Diſtreſs, 150 pl. 3. So of Exigent and 
grand Cape, which in their Nature re- 
quire Time, 150 pl. 2. Ad proxzimam 


Curiem, without limiting Day certain, 


150 pl. 4. 151 pl. 7. 155 pl. 2. Day 
— Pte — 4 in Writs of Executi- 
on, 150 pl. 5, 6. From Term to Term, 
and not otherwiſe, though with Aſſent 
olf Defendant, 151 pl. 8,9, 10. When 
entered, 521'pl. 1. Proprietate Probanda, 
without Corinuince of Replevin, 152 
pl. 2. If Plea at Nif prius no Day given 
in Banco, 152 pl. 4. Between the firſt, 
and judgment after Wrir of Inquiry, 
1753 pl. 5, 6. 9. 154 pl. 15. To Day 
to which Term adjourned, 153 pl. 10. 
By Continuance in inferior Court it 

- ought to appear the new Mayor was 
| lawfully elected, 154 pl. 16. Dies datus 


7 


pl. 2. To one Leſſee or Diſſeiſor ex- 


| before Count, Imparlance after, 155 pl. | Me ** Conſpiracy. againſt Two, 


1. No Day given to King becauſe all 
ways preſent in Court, 155 pl. 4. No 
Day can be given to him that makes 
Default, 155 pl. 5 If Plaintiff will not 
enter Continuances, Defendant may, 
156 pl. 3. 


Conuſance of Pleas, 


The Several Sorts, 161 pl 1. In what 


Action, 161. Not in Quare Impedit, 
161 pl. 1, Nor in Replevin, 161 pl. 2, 3. 
By Court of Record, and of Plea in a 
Court of Record, only 161 pl. 2. To 
levy Fines upon Grant ef all Pleas. 
Fine cannot be levied, 163 pl. 8. 
161 pl. 4. Not in a Rediſſeiſin, 162 
pl. 5. Not if one priviledg'd ſues in 
other Court, 162 pl. 1. Grant to hold 
Plea gives not Right to Conuſance out 
of other Couit, 162 pl. 1. All Pleas ex- 
tends not to Appeals, 162 pl. 3, 4. 
What Grant extends to Pleas in B. & 
E. R 162. pl. 5. 6, Conuſance not to be 
claimed by Preſcription, but to hold Plea 
may, 162 pl. 7. Upon general Grant he 
ſhall not have of Aſſiſes, unleſs lo uſed, 
163 pl. 9, 10, Se. Not of Actions; not 
in Eſſe at Time of Grant, 163 pl. 13. 
As Maintainance. Ce. 14, Sc. Other- 
wiſe it Action before but given againſt 
a Perſon by another Name, 163 pl. 17. 
Extends not to Quo Marranto where 
King Party, 63 pl. 18. The Extent of 
the Grant to the Univerlity of Oxford, 
163 pl. 19. Things conſequential, as 
making Bailift, granting Proceſs, Sc. 
is incident thereto, 164 pl. 1, 2. 171 pl. 
4. J. Sc. 172 pl. 7. It ought to appear 
in Grant before what Judge to be held, 
164 pl. 1. Well enough, if ir appears 
by Implication or Uſage before what 


Judge, 165 pl. 2, Sc. Upon ſuch Grant 


King can't change common Days, 165 
pl. 1. Nor grant to have 3 out 
of other Court, 165 pl. 2. Nor can 
Original be taken out of other Court 
by Preſcription and Confirmation 
thereupon, 165 pl. 3. Not upon a ge- 
neral Grant, where himſelf is Party, 
166 pl. 1, 2. Nor on ſpecial, unlefs ap- 
pointed to be held before Steward, 166 
pl. 3. 167 pl. 1, 2, Ge. Not where one 
Bailiff, before whom is Party, 166 pl. 
4, 5. Upon grant to Corporation, not 
where Corporation impleaded, 166 pl. 
7. Not where there would be Failure of 
Right, 167, 168. Not if Defendant 
comes in on Exigent, 167 pl. 2, 3. Or 
if Tenant makes Default after Default 
on Summons, 167 pl. 4. Remanded 


alter Battail joined in Franchiſe, 68 


pl. 10. Not if there has once been 
a Failure of Right, 168 pl. 12, 13, 


one 


INDEX. 


one whereot is a Foreigner, 169 pl. 


18. Otherwiſe in Treſpaſs, for that 


he might have had ſevera} Actions, 
169 pl. 19. Not to Oxford, in Treſ- 
pals, quare Clauſum fregit, 169 pl. 20. 
Nor in Ejectment, 169 pl. 21. Not 
where Part ariſes out ot the Franchile, 
169 pl. 1, 2, Se. Claimed by Oxford in 
Indebitatus brought in London againſt a 

Scholar 170 pl. 8. Demanded firſt Day, 
if Place where Action aroſe appears in 
the Wrir, as in Treſpaſs, 170 pl. 1, 2. 
Otherwiſe in Debt and Detinue, 170 pl. 
4, 5. But in theſe Actions, if Franchiſe 
is a County it ſelf, it ought to be deman- 
ded the firſt Day, 170 pl. 7. Demand 
of Conuſance enter'd, though Defen- 
dant made Default, 170 pl. 9. Deman- 
ded at every Day, the Proceſs is con- 
tinued, 171 pl. 13. Not after Impar- 
lance, 171 pl. 14. Not till Defendant 
h:s made Defence, 171. pl. 2. Not be- 
fore Writ ſerv'd, 171 pl. 1. Cannot be 
granted as to one Defendant only, 171 

. 3. Cauſe to remove back Plea, 172. 
ot returning Two ſmall Iſſues, a 

pl. 1, 2. Failure of Right as if a 
reigner be vouched, 172 2 7, 8. Not 
where a Thing can be reform'd by Er- 
ror. 173 pl. 11. The Cauſe of Removal 
back traverſable, 173, pl. 1. 

Reſummons, 173. 174. 

Not demandable by Attorney, unlefs he 


hath a Warrant in Latin prefent in 


Court, 194. pl. 1. Diverſity between 
Franchiſe to demand Conuſance, and 


where breve Domini Regis non currit, 174 


pl. 1. Upon Grant to Chancellor, and 
bis Commiſſary demanded by Vice- 
Chancellor, 174 pl. 2. 


Copphold. 


Eſtabliſhed by Cuſtom, 175. Tythes 
granted by Copy, 175 p!. 1. So Tonſura 
prati, Underwood, Ge. 175 pl. 2, 3, &c. 
80 a Manor, but it can have no Free- 
holders, 175 pl. 5. So any thing con- 
cerning Land, 175 pl. 6. A Fair, 175 


L 7. 

Datrückion thereof by King's leaſing for 
Life, 76 pl. 1. By Leaſe for a certain 
Time, 176 pl. 3. By Feoffment, on 
Condition tho? Feoffor after enters for 
Breach, 176 pl. Not where it re- 
mains demiſed or 

5, Ge. 5 | 
Grants by thoſe that have lawful Eſtate 
in Manor not Diſſeiſors, Se. Tenant 
at Sufferance, 177 pl. 1, 2. By Tenant 
in Dower, 177 pl. 3. By Guardian in 
Soccage, 177 pl. 4. By Deviſee autho- 
riz'd by Will to grant, 178 pl. 5. By 
Steward that had Colour of holding 
Courts, 178 pl. 6. By Baron and Feme, 


gh 


Fmiſable, 176 pl. 1, 


notwithſtanding Coverture, 178 pl. 7. 
By Non Compos or Infant, 178 pl. 8. By 
Queen Conſort, 178 pl. 9. By Feoffce 
on Condition, 178 pl. 10. " King's 
Steward, 178 pl. 11. But not by Stew. 
ard retained by King's Auditor, or Re. 
ceiver only, 178 pl. 12. By Steward of 
Lunatick, 178 pl. 13. Not by Commit. 
rees, 179 pl. 14. * 5 
At what Place a Grant may be, 179. By 
Lord at any Place 179 pl. 1. But not by 
; — * at e held OY Manor, 
unleſs uſtom, x . 
Steward 4 Court of . held 101 
ſeveral Manors, 179 pl. 4. Not deter- 
mined by Copy-holder in Fce, taking 
Copy for Life only, 183 pl. 1. Deter- 
mined by any Act, by which he ſhews 
his Will to hold no longer, 182 pl. 2. 
| FT" Tail os, ＋ * 
191 pl. 1. 19% pl. 2. 201 pl. 5. ere 
_ by ſeveral 2 though all 
put in one, 197 pl. 4, f. 
Not deſtroyed by . TA of Freehold 
and Inheritance, 200 pl. 1. But by 
Acceptance of a Leaſe for Years of 
bis Copyhold, 200 pl. 2, 55 By Grant 
of Inheritance of all Copy holds in ſuch 
1 Grantee may keep Court, 200 
pl. 4. 
Extinguiſhment of Incidents thereto, 201. 
Not of Cuſtom for Wife's having Free 
nch by Lord's granting Inheritance, 
201 pl. 1, 2. Otherwiſe, if by Cuſtom 
Wife is to be admitted before ſhe hath 
it, 201 pl. 3. Eſtovers thereto belong- 
ing in Woods in which Grantor had 
nothing, 201 pl. 4. 202 pl. 5, Com- 
mon belon ing to Cuſtomary Eſtate is 
gone by De ruction of that Eſtate, 
202 pl. 6. Leaſe by Licence binds ac- 
cording to the Intreſt of Lord that gave 
it, 202 pl. 1,2. Eſtates grantable with- 
in the Cuſtom, 203 pl. 1, 2, Ge. Not 
ſabje&t to Lord's \ncumbrances, 204. 
pl. 1. Impleadable by Plaint only, 207 
pl. 1. Erroneous Judgment redrefled 
only by Petition to Lord, 207 pl. 2. 
Bur Leſſee for Years of Copyhold may 
have Ejectment, 208 pl. 3. Debt lies 
in ſuperior Court for 50 J. Damages 
- recover'd in Dower in Manor Court, 
2OV pl. 4 Pleading of Copyhold E- 
Rare, 208 pl. 3. Cuſtoms concerning 
them, 429. : 


— x, __——— 


| Cozoners. 

Elected in full County, 209 pl. 4. Suf- 
ficient Knights to be choſe, 209 pl. 2. 
Shall have Lands ſufficient to anfwer, 
209 pl 1 

Judges or Miniſters, 209 


Authority as 
Shall not hold Pleas of Grown, 


I. 1. 
bur raking Inquiſition ſuper Viſum Cor - 
| | por is 
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pris faved, 209 pl. 1. Sheriff to have 
Counter-Rolls with Coroner, 209 pl. 
2. Statute de Oſie Cor, 2.09 pl, 3. Of 
- Coroner of County and King's Coroner 
together, 209 pl. 4. To deliver their 
Inquifitions before Juſtices of Gaol- 
Delivery, 209 pl. 6. To put Depoſi- 
tions in Writing, 209 pl, 7. Can en- 
quire of no Felony but Death, 209 pl. 
8. Iaquiſition before — of Peace, 
when Body cannot be found, 210 pl. 8. 
4 1 before him, Filing thereof 
opp'd, 210 pl. t. No Traverſe there- 
of, 210 pl. 1. But if taken before Ju- 
ſtices of Peace, traverſable, 211 pl. 2. 
Fees none, 211 pl. 1. 13. 4d. by 
Statute, 211 pl. 2. Not ſo upon 
View of one ſlain by Miſad venture, 
211 pl. 3. 
Removal of him, 211 pl. r. 
The Judges of Queen's-Berch ſovereign 
Coroner ; and where Sheriff and Co- 
roner may receive Appeals by Bill « 
Fortiors they may, 279 pl. 1. 


Cozpozations. 


Single or Aggregate of many, 212 pl. 1, 
| 7 Inviſible, and in Conſideration of 
Law only, therefore not capable of 
Protection, prefectur, Se. 212 pl. 2. 
The ſeveral Sorts, pl. 3, 4, Se. By 
whom made, by King only, 212 pl. 1. 
Though named by other Perſon, 212 
pl. 2. Preſcription by one to make 
another, 212 pl. 3. Not by Pope, 213 
I. 4. One out of another, 212 pl. 1. 
hat D, ſhall be incorporated, and 
that they may chuſe a Mayor, 213 pl. 
2. Muſt be of place in England, or 
ſuppoſed in England; 213 pl. 1. By a 
Name, 213 pl. 1. Which may be 
changed without Loſs of their Poſſeſſi- 
ons, Oc. 213 pl. 3. Incorporated by 
one Name, with Power to ſue by ano- 
ther, 213 pl. 4. | 
By what Words, incorporo, Cc. 214 pl. 
I. Guildem Mercatoriem, 214 pl. 2. By 
Licence to grant Rent cuidam Capellano, 
214 pl. 3. By King's Grant of Land 
Hominibos de D. rendring Rent, 214 
pl. 4. Secus, if no Rent reſery d. 214 
pl. 5. Grant of Privilege within Fore 
to all Inhabitants good, 214 pl. 5. 80 
of Grant to Inhabitants to be diſcharged 
of Toll, 214 pl. 6: 7. Not by Words, 
De future, 2.14 pl. 8. Without naming 
Succeffors, 214 pl. . For ſpecial Pur- 
poſe, as to anſwer Rent to King, 215 
pl. 3. Incidents tacitly annexed, 215 
pl. 1. To purchaſe, plead, and im- 
plead, 215 pl. 2. To make By-Laws, 
214 pl. 4. To elect new Aldermen up- 
on Death of old, 214 pl. 5. For the 
major Part to bind the reſt, 215 pl. 6. 


But not elect without Mayor, 216 pl. 
7. Election by thoſe 22 binds bs 

, reſt, 216 pl. 8. 

Diltulution thereof, by which Donor has 
Lands again, 217 pl. 1. By Death of 
all Co-vrethren, though Siſters remain, 
217 pl. 1. Not charged in natural 
Capacity upon Bond given in Politick, 
tho” dillolv'd, 217 pl. 1. If conſiſting 
of Twelve Men, by Death of Three 
or Four not determined, 217 pl. 2. 
Acts done when Body wants Head, 
void, 217 pl. 2a. Diverſity between 
Deviſe to them in Poſſeſſion, and where 
in Remainder when they have no 
Head, 516 pl. 1. Not by changing 
Name, 217 pl. 3. Not where Dean 
and * 37 ang ſurcender all Poſſeſſions, 
217 pl. 4. 

Acts by them without Deed cannot com- 
mand one to enter Land, 217 pl. 1. 
But may appoint one to do ordinary 
Services, 217 pl. 1. To make a Return 
of Writs, 218 pl. 2, Cannot ſurrender 
old Leaſe unleſs by Acceptance of new, 
218 pl. 3, 4 
be cancell'd, 218 pl. 5. 

What goes in Succeſſion not Chattel 
in caſe of ſole Corporation, 218 pl. 1. 
Therefore Leaſe ro Biſhop goes to his 
Executor, 218 pl. 2. Where Succeſ- 
ſor or Executor ſhall have, Cc. e18 
pl. 3, 4. The Penalty for practiſing 
of Phyſick, 219 pl. 5. 

In pleading, Name of Dean mult be 
ſhewed, 219 pl. 1. Quod Villa incor- 
por at fait, 219 pl. I, Qu jure ſeiſed, 
219 pl. 2. 

Amercement of Corporation, on what 
Goods to be levied, 643 pl. 4. 


Colts, Vide Damages. 


Judgment that Baron and Feme recover 
oſts and Damages, for there cannot be 
one Judgment for Coſts, and another 
for Damages, 220 pl. 1. In what Acti- 
ons in Prohibition, 220 pl. 1. For a 
Mortuary, 220 pl. 2. In Debt for 
Coſt awarded upon a Conſultation, &©c- 
220 pl. 3. Not in Action for 51. and 
triple Damages upon 1 & 2 Ph, & Mar. 
for driving Diſtreſs out of County, 220 
pl. 4. Otherwiſe upon the ſame Sta- 
rute where for 51. by Party grieved, 
for taking uler a 4.4. for impounding 
Diſtreſs, 221 pl. 5, Upon 2 H. 4. for 
ſuing in Admiralty tor Thing done at 
Land, 211 pl. 5, Damnum includes 
both Coſts and Damages, 221 pl. 6. 223 
pl. 1. Coſts de Incremento upon 2 H. 
4. 221 pl.7, 8. No Coſts recovered in 
any Action by Common Law, mp? 
9. By Statute of Glouceſter, Colts reCo- 


vercd in all Actions wherein . 


By Delivery of Leaſe to 
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arerccovercd, 221 pl. 10. Where Da- 
mage exceeds not 405, 222 pl. 11, 13. 
Nor in Action for Words, unleſs 40“, 
Damage, 222 pl. 12, Otherwiſ: it for 

Slander of Title, ib. Where in Waſt, 

Debt for not ferting our Uyches, 
Writs of Scire facias and Prohibitions, 
222 pl. 14. Where Judge certifies 
N willful and malcious, 222 

6 | . 

Double or treble Coſts, Where Damages 
are encreaſ. d by a Statute, Coſt ſhall 
as Part thereof, 223 pl.z3. But if no 
Coſts before, none after ſuch encreaſing, 
223 pl. 3. Treble in forcible Entry 
upon 8 H.6. 223 pl. 3. Coſts de In- 
cremento treble, 223 pl. 3. In Waſte 
2gainſt Tenant for Lite or Years, tre ble 
Damages only, and no Coſt : Other- 
ways in Wait againſt Tenantin Dower, 
223 pl. 4, 5. Coſt joint, the Damage 
found ſeverally, 223 pl. 1. So tho' one 
Defendant is found guilty for himſelf, 
and another for himſelf, 223 pl. 2. 

Where Defendant ſhall have them, 224. 

By 23 H. 8. in ſeveral particular Actions 
where Plantiff nonſuit, or Verdict paſ- 

ſes agaipſt him. Defendant ſhall have 
Coſts as Plantiff ſhovld have had, 224 
pl. 1. Not where Plantiff ſues in auter 

Droit, ib. But Executor Defendant 

ſhall have Coſts, ib. Not where Plan- 

till ſucs in Forma Pauperis, 224 pl. 2. 


Nor where Action ſued to King's Uſe, | 


224 pl. 3. For not declaring in Time, 
284 pl. 4, 5. Upon an Information or 
Suit by common Informer, 224 pl. 6. 
225 pl. 7, 8. In all Actions where 
Plantiff might have Coſts, but he be- 
comes nonſuit, or a Verdict paſſes 
againſt him, 225 pl. 9. But extends 
not where Suit in auer Droit, ib. In 
Actions againſt Juſtices of Peace, May- 
or, Se. double Coſts, 225 pl. 10. A- 
gainſt Church-Wardens, Sworn-Men, 
225 pl. 11. When one Defendant ac- 


ed that there was a reaſonable Cauſe 
for making him ſo, 126 pl. 12. In 
Waſte, Debt for Tythes, Scire facias's, 

and Prohibitions, 226 I 


mon Law, 226 pl. 1. Upon Avowry 
for Rent, Cuſtom, or Service, 226 pl. 
2. Part found for and Part againſt — 
Avowant, . For Rents, Cuſtoms, 
Services, Damage-Fefant, Ge. 226 pl. 3. 
In a Writ of Error none at Common 


Law, 227 pl. i. By 3 H. 7. where] 


brought to delay Execution, 227 pl. 3. 
Where double Coſts, it brought after 
Verdict, 217 pl. 4. In a Writ of 
Plantiff, 227 pl. 


quitted ſhall have Coſts, unleſs certifi- | | 


pl 3. 1. 1 
In Replevin, none for Defendant by Com- 


Covenant. Vide Condition, 3% 


Upon Deed indented or Poll, 228 pl. 1; 
2. Covenant and not Caſe, 228 pl. z. 
For a Breach. precedeat to Indentures 
becoming void, 228 pl. 4. Covenants 
for Enjoyment. upon a void Leaſe, 
© Whether void, 228 pl. 5. Upon Patent 
'of King, though no Part executed by 
Leſſee, 229 pl. 1. Debt or Covenant 
at Election, 229 pl. 2, 3. 

Upon what Words Leſſee ſhall repair, 
Oe. by which an Agreement is made 
in Writing, 229 pl. 1. 4. agrees to 
give B. 70. for an Houſe, and B. 
executes a Part, Covenant lies againſt 
B. if he will not convey, 229 pl. 1. 
What Words make not Covenant, but 
only er of the others Cove- 
nant, 229 pl. 2, 3. 4. agrees that B. 
ſhall hold one Muſs * pro- 
vided he will receive the Rents of the 
other Houſes of 4. Ge. this is no Cove- 

| nant on Part of B. to receive, 230 pl, 4. 
Proviſo to leave Houſes at End of 
Term in good Repair, a Covenant, 
230 pl. 5. Proviſo for Executors to 
hold, amounted not to Leaſe but Co- 
venant, 230 pl. 6. Upon any Agree- 
ment by Deed, 230 pl. 7, 8. Upon 
Warranty it Term only evicted, 231 
pl. 9. Upon the Words yielding and 
paying, becauſe Agreement implied, 
231 pl. 10. 4, covenants to pay 1001. 
and B. covenants upon Receipt thereof 

to enter Bond to ſave 4. harmleſs, and 


B. refuſes to receive that Money, Sc. 


231 pl. 11. | 
Executor bound thereby, 232 pl. 1. 
Covenant in Law determines with the 
Eſtate, 232 pl, 2. Covenant in Law 
upon the Demiſe, 232 pl. 1. Not of 
perſonal Thing, 233 pl. 2. By the 
Words conceſſi or demifi, 233 pl. z. 
- Qualified by ſpecial Covenant, 233 pl. 
4. 5. Upon Demiſe of Houſe, with 
Uſe of Pump, Leſſor not bound to 
repair it, 233 pl. 6. A Man by Deed 
rants Water-Courſe, and after ſtops 
it, Covenant lies, 234 pl. 7. On Leaſe 
by Eſtopel, 234 pl. 1, 2. Without firſt 
entring on him in Poſſeſſion, 234 pl. 3. 
Yor where Leaſe. void, 234 pl. 4, f. 
Not where Stranger enters belord him, 
24 bl. 6. . | 
Where the Heir ſhall have Covenant, 
235 pl. 1. By Executor for Breach 
in Time ob Covenantee, tho' made. 
with him and his Heirs, ih. B 
Heir where it ps with the Land, 
though made with him, bis Executors, 
235 Pl. S „ 8 
Aſſigns, who fo, 235 pl. 1. By Aſſignee 
on Covenant in Law, 16. Not by 


Error 8595 b 
J. No Coſts on Forein Attachment, 
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235 


i Aſſignee of | Leaſe by Eſtoppel only, 


W 


INDES 


235 pl. 1. Upon Covenant to hold 
tor further Term, 235 pl. 2. Shall 
have AGion on Covenant that runs 
with Land, 236 pl. 3. Diverſity where 
Covenant to ſing in Chapel of Cove- 
nantee, and where of Stranger, 236 pl. 
3, 4. Upon a Covenant to acquit of 
Services, 236 pl. 5. Upon Covenant 
for further Aſſurance, for it runs with 
che Land, 236 pl. 6. A Grant, if in- 
cumber'd to diſtrain in other Lands for 
Amends, gots to every Aſſignee, 237 
pl. 7. For not repairing on Notice, 
though out of Repair before his Time, 
237 pl. 8. Upon a Thing to be done 
at the End — the Term, 237 pl. 9. 
Upon a Covenant to recoup, 237 
pl. 10. 

Aiſignee bound by Covenant that runs 
with Land, as to repair, Sc. 238 pl. 
1. With a Nemine Pene, ib. Where 
it extends to a Thing in Ee, it runs 
with the Land, ib. Where not bound 
alter Death of firſt Leſſee, 238 pl. 2. 
It runs not with the Land where it ex- 
tends to Thing not in E, 238 pl. 3. 
Burt where to be done on the Land, 
the Aſſignee, if named, bound, 238 pl. 
4. Otherwiſe if to do a meer collateral 
Thing, 238 pl. 5. Aſlignee of perſo- 
nal Thing ſhall not be bound, 238 pl. 
6. Nor, Allignee of a Leaſe with a 

Stock of Cattle, 239 pl. 7. Upon a 
Covenant to leave 15 Acres yearly 
abſq; Cultura, 239 pl. 8. 

For or againſt Aſlignee of Part, 239 pl. 1. 
Upon a Covenant that the Leflee and 
his Aſſigns ſhall pay the Rent fo long 
as they ſhall have the Poſſeſſion of the 
Land let, binds Ailignee to Payment 

oO Rent after Term ended, 239 pl. 2. 

Againſt Aſſignee or Aſſignor, 240. Againſt 

Leſſee for Rent after Acceptance from 

Aſſignee, 240 pl. 1. By Aſlignee, 240 

pl. 3. Againſt Leſſee or Aſſignee for 

not repairing, 240 pl. 2. Extinguiſh- 
ment of the Covenant, 240. By Al- 

teration of the Eſtate, 240 pl. 1. 241 


pl. 2. 
By Aflignee per 32 H. 8. 241 pl. 1. 
By Leſſee againſt Leſſor, 242 pl. 2. 
Where 2 Covenant may be pleaded in 
Bar, 242 pl. 1. Declaration that the 
Defendant, being Leſſee of the King, 


was bound to repair, 243 pl. 1. Teſta-| 


tum exiſtit, 2.45 pl. 2. As Ailignee of 
Baron only, the Eſtate of Feme being 
merged by the Ailignment, 243 pl. 3. 
Conventio N:men cole ti vum, 243 pl. 4 
Breach aſſigned upon one Part only 
244 pl. 1. Several or but one only, 
1b. That he left not the Premiſſes in 
good repair, 244 pl. 2. Sic nen tenuit 
Convention, but Repetition, 244 pl. 3. 
That he had not full Power, Sc. 244 


pl. 4. 


1 * 


Local Breach, as not repairing, Se. 2 
pl. 5. That he did not * * 
Drink, Waſhing, and other Neceſlaries, 
245 pl. 6. That he had waſted diverſe 

na, ad Valentiam, 100 J. without 
ſhewing whar, 245 pl. 6. That 4. 
took the Profits & non permifit B. to 
cnjoy, 245 pl. 8. That he paid not 
the Rent debit” ad pred ſeparalia Feſta 
durante Termino, 245 pl. 9. Where 
upon Covenant to pay per Tun, he 
muſt pay for odd Meaſure, 246 pl. 10. 
That he paid not the Rent to him 4d 
Opus M Uſum of C. being in the Words 
of tte Covenant, is good, though a 
negative Pregnant, 246 pl. 11. That 
he paid all the Port-Charges, ſufficient 
to ſhew that he was neceſſitated ſo to 
do, 246 pl. 12, Upon an Award to 
pay ad vel ante, tis not ſufficient to 
ſhew he paid not ad, 246 pl. 13. 

Pleading levied by Diſtreſs, 247 pl. 1. 

By whom the Indenture to be ſhewed, 

247 pl. 2, 3. In the Words of the 

Condition, 247 pl. 4. 

Performance pleaded generally, 248 pl. f. 

Not to negative Covenants, 248 pl. 2. 

Nor where in Diejunctive, 248 pl. 3. 

Where a Thing 1s fo be done of Re- 

cord, 248 pl. 4. That he had ſaved 

harmleſs, or kept indemniſied, how to 
be pleaded, 248 pl. 5. Muſt plead 
particularly ro every Thing in the 

Condition, unleſs it refers to ſuch a 

Generality that by Intendment it can- 

not be, 249 pl. 6, 7, 8. Where Con- 

dition to convey give a ſufficient Diſ- 
charge, Ge. in Pleading it muſt be 
ſhewed to be ſo, 249 pl. 10. Payment 
ſecundum Formam. & Effetum Conditi- 
onis, 250 pl. 14. The Time, Place, 
and Manner of Performance of Condi- 
tion to be ſhewed, 250 pl. 16. Thar 


by whom, 251 pl. 18. Covenant to 
pay 100 J. per Annum conſtrued to be 
for Life, 53 pl. 6. What will excuſe 
the Performance of a Covenant, 84 pl. 
$,9. gopl. 2, 3. Where Diſcharge 
of Part of Things covenanted to be 
done is of reſt, 118 pl. 8. Leflee cove- 


Leſſor with his Carts, if Leſſee hath 
none, he is excuſed, 127 pl. 1. 


Covin, 


Dower, though Aſſignment made of 
an equal third Part, 309 pl. 2. Sale in 
Market-Overt by Covin void, 309 pl. 
4. Muſt be between two, 309 pl. . 
Lawful Act not averred to be done by 


Colluſion, 309 pl. 1. Judgment ſtay d 
8 E | for 


the Houſe was rebuilt, without ſaying 


nants to do all reaſonable Chairs for 


Recovery avoided by it, 309 pl. 1. In 
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for Colluſion, 310 pl. 1. Land extend- 
ed where aliened to avoid it, 310 pl. 2. 

Fraudulent Vendee charged as Execu- 
cor de ſon Tort, 310 pl. 3. 


County-Palatine. Vide Title 
Court. FC 


Durham, the Juriſdition between Tine 
and Teſe, 540 pl. 1, 2. 


Toure. 


Office thereof, 252. To adjudge what a 


reaſonable Time, Fine, Se. 252 pl. 
1,2. Not what Uſury, 252 pl. 3. Nor 
Fraud, 252 pl. 4, 5- A Court of E- 

uĩty may from Circumſtances adjudge 
A 5 but not a Court of Law, 253 
pl. 6. Will not intend it impoſſible, 
that a Man ſhould be areſted at one 
Place, and ſame Day reſcued at ano- 
ther 200 Miles diſtant, 253 pl. 1. 
Takes Notice of Cuſtoms of other 
Courts, 253 pl. 2, 4. Not that it is 
Night at Six in November, 254 pl. 1. 


Not that the 9th of June was Dies De- |] 


minicys, and ſo not Furidicus, 254 pl. 
3. Bur will that there is no ſuch Day 
as 31 June, 254 pl. 4. Not that 25 
Jane Was out of Term, 254 pl. x. Will 
of Phraſe of Country, 255 pl. 6, 7. 
- Will examine by Almanack, whether 
Day on which interior Court held was 
Sunday, 255 pl. 8. What St. Michael 
or Feaſt of Bleſſed Virgin intended, 255 
pl. 10, 11. Not of movable but im- 
movable Feaſts, 256 pl. 13, 14, 15. 
Takes Notice of Eccleſiaſtical Law, 
256 pl. 1. May refuſe Judgment when 
apparent. Deeeit appears, 257 pl. 1. 
acident to make a Bailiff ro execute 
the Proceſs, but not Writ of Inquiry, 
J 
Time, 257. Where granted to be held 
Die Fovis every Week; it may be 
held one Week, and thence adjourn'd 
for two, leaving a Week berween, 257 
pl. 1. Otherways if the Words of the 
Patent be, & non aliter, 257 pl. 2. 
Baron held after Sun-ſet, 257 pl. 1. 
Leet muſt be held on Day accuſtomed, 
otherways of Baron, 258 pl. 4, F. 
County Court, when held, 258 pl. 6. 


When Leet, 258 pl. 7. When Tourn, 


258 pl. 7,8. + 0 
Place, 258. Baron muſt be within the 


Manor, unleſs Cuſtom warrants con- | 


trary, 258 pl, 1, 2, 3. Where Leet 
2 259 pl. 2, 3. 
Of Record, 259. Admrialty is not, 259 
pl. 1. Nor Engliſh Court of Chance- 
ITY, 259 pl. 2, Nor County Court, 
2759 pl. 3. undred C 
pl. 4. Nor Court-Baron, 259 pl. 5. 


Nor Hundred Court, 259 


Leets and Tourns are, 259 pl. 6. 

Of Conſtable and Mar ſual, 259 pl. 1. 
- Holds not Plea of Things ro be dif- 

cuſſed at Common Law, 259 pl. z. 
Juriſdiction thereof, 260 pl. 4. Whe. 
ther Remedy there by Indictment, or 
Information at Proſecution of Artor. 
ney-General, 260 pl. 5. Lord Conſta- 
ble and Earl-Marſhal Judges, and Earl. 
Marſhal fees Execution, 260 pl. 6. 
Their Proceedings according ro Uſage 
of Court and Civil Law, 260 pl. 7. 
When held before Earl Marthal only, 
260 pl. 8. Held before Commiſſioners 
A L. Earl-Marſhal being Lunatick, 
261 pl. 9. 

Admiralty, 261. Extent of King's Do- 
minion at Sea, 261 pl. 1, 2, Sc. Several 
Petitions in Parliament concerning Ad- 
miralty, 261 pl. 3. Conſervator of 
Truce to be appointed in every Port, 
261 pl. 10. By whom Beacons and 
Light-Houſes may be erected, 261 pl. 
11. Suit for Beaconage there, 261 pl. 
11. The Warden of Cinque. Ports 
hath ſuch Juriſdiction, 262 pl. 12. 

uriſdiction in reſpect of the Place, 262. 
Not where the Contract made at Land, 
262 pl; 1. 268 pl. 2, 4. 269 pl. 11. 
Thougt beyond Sea, 262 pl. 2. 268 
pl. 3. Not of Contract made ar Sea, 
and ſealed on Land, 262 pl. 3. 264 pl. 
1, Otherways if not ſealed, 264 pl. 2, 
262 pl. . Not of Things done with- 
in Realm, 262 pl. 5, 6. Action upon 
the Statute for ſuing there, 263 pl. 7. 
Trial by Commiſſion of Murders, 
Robberies, c. done at Sea, 263 pl. 
8. So of Treaſons and Conſpiracies at 
C. 263 pl. 9. Of other Offences, 264 
pl. 10. When Part done at Land, 264 
pl. 3. Not of an Agreement made at 
Land beyond Sea, 264 pl. 4. Not of 
Wreck, 262 pl. 6. 264 pl. 5. 268 pl. 
6. Where Property of Goods taken 
at Sea tried after Sale at Land, 264 pl. 
6. 266 pl. 4. 269 pl. 8. Suit upon 2 
H. 4. againſt him that proſecutes there 
as Attorney, 265 pl. 7, 8, 9. Sentence 
in a foreign Admiralty executed here, 
265 pl. 12. 272 pl. 25. Mandatum 
Comiti Hollandiæ to inquire, Ce. 265 

=pl. 13. | 

How proceed, 267. May ſerve Execu- 
tions on Land, 267 pl. 1. Fine, but 
not impriſon, 267 pl. 1, 3. Body or 
Goods, but not Land, ſubject to their 
Proceſs, 267 pl. 1, 2, 3. Appeal to 
Delegares final in Civil and Marine 
Cauſes, 268 pl. 4. 

Not of Things done on Corpore Com", 268 
pl. 5. Of Flotſam, Fetſam, & Ligam, 
268 pl. 6. Not of Things done in a 
Port, 269 pl. 7. Not on Bond made 


at Sea, unleſs for Marine Cauſe, 269 
| ph. 10. 
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pl 10. Where' ſufficient to lay Fact 
infra Furiſditionem, 270 pl. 12. Not 
on Contract at London to Tranſport 
Goods to Turkey, 270 pl. 13, 15, Not 
it Part»triable by Common, Part by 
Admiral Law, 270 pl. 16, Fortaking 
Maſt floating at Sea, and carried to 
Land, becauſe one continued Act, 270 
pl. 17, 18. For making mending, Ge. 
Ship for Navigation, 270 pl. 18, 19. 
Nor for making Lighter for Carriage 
of Mud, Cc. 271 pl. 20. On Charter- 
Party for Wages or Demurrage, 271 
pl. 21. Contract at Land, 271 pl 22. 
Maſter pawns his Perſon at Sea for 50“. 
for Redemption of 7 7 and after pays 
it at Land, he may ſue in Admiralty 
for the Money 271 pl. 23. For ſeizing 
Ship, and endeavouring to condemn it 
as Prize, 271 pl. 24. Upon Stipulation 
taken there, 272 pl. 26. 

Of Foreſt, 272. Juſtice-Seat adjourn'd 
out of Foreſt, 272 pl. 1, Felony not 
puniſhable there, 273 pl. 4. Not Re- 
ceipt of Veniſon out of the Foreſt, 273 
pl. 5. Proceedings, 275. 276. Allow. 


ance of Pardon, 274 pl. 7. Where 


\ © Offender mult find Security, 274 pl. 5, 
6. Allowance of Claims, 274. 


real A 


What Actions lie in B. K 281. 


ment thereupon, 280 pl. 10. Shall not 
hold Plea, unleſs Damage above 403. 
231 pl. 11. Otherways in Treſpaſ; Vi 
& Arms, or for taking Charters con- 
2 Freehold, 281 pl. 11. In a 


ion after Reverſal of the Judg- 
ment by which abated, 281 pl. _ | 


Latitat, 
281 pl. 2, 3. Too late to render Satis- 
taction after ſued out, 281 pl. 4. In 


Debt, Ce againſt any Perſon in Cuſto- 
dia Mareſeballi, 28 1 pl. 5. | 


Exchequer, the ſeveral Courts there, 282. 


No Suic there for Penalty given. to be 


recover'd in King's-Bench, Common 
Pleas, Se, 283 pl. 4. 


Priviledge of thi: Court, Vide Title 
Priviledge. 


Shall not hold Plea, but ſuch as touch 


King or his Miniſters, 283 pl. 5. 284 
pl. 13. Prohibition by this Court, 284. 
Where Treſpaſs muſt be in this Court, 
284 pl. 7. Where King can receive 
Prejudice or not, 284 pl. to, 11. Artic? 


| jv Chartas, and Expoſition thereof, 
2 


5 +; 14. Suit here without ſhewing 
Juriſdiction, 285 pl, 15, 16. Ejectment 


Swainmote. 275. pending in another Court order'd to 5 
Court of Attachment or Woodmote, 275.| be brought here, 285 pl. 17, 18. Pro. | 


King's-Bench, 265. Records not to be | ceedings in this Court, 285. In the | ( 
remanded, 276 pl. 2. After Iſſue tried, | Diſcharge of Recognizances, Writ of 1 
Record not remanded into Chancery, Delivery, Ge. i 
276 pl. 3. King's Sitting there in] Dutchy, 286. Of What juriſdiction, 1 
Perſon, 276 pl. 2. 277 pl. 5. The and its Proceſs, 286 pl. 1. The like | 
Cuſtody of the Seal for Writs granted | Juriſdiction as in the Star-chamber, 
by King. 277 pl. 4. Juriſdiction, 277 | repealed, 286 pl. 5. 
pl. 4. Commiſſions of Oyer and Termi- The Courts of Durham, 289, . 14 
ner, Ge. ceaſe when this Court fits, The Courts of the Council of York, and 1 
278 pl. 5. 6. 307 pl 1. Special Com-] the Marſhes, 278 Holds not Plea of | 
miſſion of Oyer and Terminer in Term-| Replevin, and Sheriff before the Sta- 
time, King's-Bench being adjourn'd,| tute of Maribridge could not without 
278 pl. 7. | Writ, 287 pl. 2. Not of a Plaint in 

Proceedings there when without Bill] Nature of Detinue vi & Armis, 287 pl. 
filed, 278 pl. 1,2, 3. Where Fifteen| 3. Can't hold Plea where Damages 
Days between the Teſte and Return] uncerrain, 288 pl. 9. | 
of every Proceſs, 278 pl. 4. Where | Leet 289. Derived from Tourn, Se: | = 
they may proceed de Die in Diem, 279| 289 pl. 1, 2, No Man within two [ 
pl. 5. Conviction on Confeſlion in| Leets, 289 pl. 3. 293 pl. 1. The Ste- | 
Court, without other Proceeding, 279 ward Judge, 289 pl. 4. Leet within 

pl. 6. The Judges ſovereign Coroners, another, 289 pl. 7, To enquire of one 

and where Sheriff and Coroners may] Article only, 290 pl. 8. Of what 


| 

1 ppea Bill. a Fortiori the Things it holds Plea, 290 pl. 1. May » 
_ 8 1 Pa Common Plea, 2 inquire of, tho' not try Treaſons, F e- | li 
Quare impedir, Quare incumbravit, Se. lonies, Ce. 290 pl. 2, 3. Se. Can't | 
lies not here. 279 pl. 2. 3. 281 pl. 1-| inquire of Surcharge of Common, be- [ 
Actions by Bill for a Robbery, 279 pl. cauſe no publick Nuſance, 290 pl. 6. * 
4. 282 pl. 1. For an Eſcape, 279 pl. Of Aﬀeays, 290 pl. 8. Of mounding W 


ing in the Admiralty, tho 2| Ditch next the High-Street, 290 pl. 10. 
75 * dne Suit ſhall be Us Wrir| Receiving poor Inhabitants contrary 


| Tt . In what other to By-Law or Pain ſet in Leet, 291 | 4 
5 ad ule hall be by Bill, 280 pl. 11, 12. Formerly puniſhed Adul- | | 1 
pl. 8, 9, Se. Communia placita non tery and Fornication, 291 pl. 13. | 4 


ſequantur Curi am nſtram, and the Com-] Pound-breach, 291 pl. 14. Of __ 


- 
= 


TNDE X 


- l 


„ Tourn, 293. Incident to Sheriffs Office, 


ciently heard and determined all Felo- 


Court-Baron, 295. Its Stile and Inſtituti- 


Hundred Court, 297. Juriſdiction; not 


P 


297 pl. 3. Action for Words ſpoke in 


© 1 


* " 


Levari, unleſs by Cuſtom, Sc. 296 pl. 


Diſtreſs, 296 pl. 5. 


iepowders belongs to 


fences by ſeveral Acts 'of Parliament, 
291 pl. 15, 16, 17, Se. Stranger com- 
pelled ro ſerve on Jury there, 292 pl, 
1. Bailiff or other Othcer there fined 
for not doing his Duty, 292 pl. 2, 3. 
So Jury if they refuſe to preſent, but 
not for making a falſe Preſentment, 292 

l. 4. May take Recognizances tor 

ceping Peace, 291 pl. 6. May fine 
for Contempt to the Court, 292 pl. 7, 
8. Cuſtomary Court, 292. 


293 pl. 1. Stile thereof, 6. Inquiry by 
rhe Oath of Twelve, 293 pl. 2. By 
Roll indented, 293 pl. 3. Who bound 
to come to Tourn, 293 pl. 2. It Houſe 
in Two Leets, where Commorant, 
293 pl. 2. Of what Things it may in- 
quire, 294. Of common, not private 
Nuſances, Sc. 294 pl. 1, 2, 3, Se. Of 
Bre ach of Athſe of Bread and Ale, 294 

J. 6, 7. Cauſes Eccleſiaſtical, ancient- 
y determinable here, 294 pl. 10. An- 


nies, except Death of a Man, 294 pl. 
12. Power of determining, but not in- 
quiry of Felonies, taken away, 294 pl. 
12. What lies within a Leet, not Pre- 
ſentable at Tourn, becauſe exempt 
from its Juriſdiction, 295 pl. 1. But 
Default in Lord of Leet preſented in 


ourn, 295 pl. 2, 3. 


on, pl. 1. Men, but not Women-Sui- 
tors fats thereof, and a Preſcription 
to hoid Court-Baron before Steward is 
naught, 295 pl. 2. Of what they may 
hold Plea, 295 pl. 3, 4. Precipe not 
rantable, by which Freeman may loſe 
Ris Court, 296 pl. 6. Freeholders not 
campell'd to ſwear againſt their Will, 
296 pl. 7. Pleas there determinable by 
Wager of Law, 296 pl. 8. Can't award 


1. But upon a Recovery of Damage in 
Court of Ancient Demeſne, Bailiff may 
ſell, Se. 296 pl. 2. But Goods can't 
be fold for Want of Appearance on a 


Courts. 


if Debt or Damage amount to 40 5. 
297 pl. 2. Nor in "Treſpaſs Vi & Armis, 
297 pl. 3. Amercement there for a 


Thing concerning the Intereſt of the 


Lord, 297 pl. 4. Execution by Levari 
Facias, 297 pl. 7 | 
Fair or Market, 
297 pl. 1. Oath muſt be made, that 
Contract, Oc. was within Fair, &c. 


and concerning Market, 298 pl. 1, f. 


For a Matter ariſing in the ſame Fair, 
Sc. 298 pl. 2,4, 6. Such Court by 


Preſcription, without Fair or Mlarket, 
298 pl. 3. Inferior Courts, where the 

Matter mult appear within the Juri(- 

diction, 299 pl. 1. Aſſets muſt be found 

to be within Juriſdiction, 299 pl. 2 

Can't try Fact appearing to be done 
out of their Juriſdiction, 299 pl. 2. 168 

pl. 15. 169 pl. 16, 17, Se. Nor inquire 

of it ſo as to give Damages, 299 pl. 2, 

4, 5, 6. A Court that has Power to 

hold Plea under 40 /. ſhall not where 

Damages uncertain, 300 pl. 7. If 
Plaintiff declares, tbat in Conſideration 

he had taken Pains to procure a Leaſe 

of an Houſe for Defendant, he aſſum- 

ed to pay, Sc. It muſt appear the 

Houſe was within Juriſdiction, for the 

Jury muſt inqure of the Conſideration 

as well as Promiſe, 301 pl. 9. In Inde- 

bitatus for Goods ſold, it muſt appear. 
the Sale was within the Juriſdiction, 

301 pl. 10. In Debt for Rent on a 

Leaſe, it muſt appear the Lands lie 

within the Juriſdiction, 301 pl. 11. 


Stannaries, 302. Several ancient Char- 


ters, 302 pl. 1, 2. Oc. Several ancient 
Records, 302, 303. Prohibition to the 
Vice-Warden, 303 pl. 9. In what Ca- 
ſes Error lies on Judgment in theſe 
Courts, or not, 304 pl. 10. Bloweis 
and other Labourers priviledg d, 304 
pl. 11. Tranſitory Actions between 
Tinner and Tinner, Ge. brought 

there, tho* they ariſe elſewhere, 304 - 
pl, 12, 13. No Demurrer there, 
but for Matter of Subſtance, 304 pl. 
15. No juriſdiction in local Matters 
out of Stannaries, nor in Matters of 
Life or Member, 304 pl. 15, 16. 


Common-Pleas, 304. Where held, and 


how Writs returnable there, Sc. 304. 


Star-Chamber, 305. Who Judges thereof 


30s pl. 2. Juriſdiction by 3 H. 7, 305 


PI. 1. | 
Of Requeſt, 306, Their Proceedings Co- 


ram non Fudice, 306 pl. 2. 


County-Court, 306 pl. 1. Juriſdiction, 


not if Damage laid above 40. tho” 11 
ry find leſs, 306 pl. 1. Of any Value 
by Juſtices, 306 pl. 2. Of Treſpaſs v 
& Armis by Juſticies, 306 pl. 3. In 
Replevin of any Value, 306 pl. 4. 
Not in Account for 13 . 4 4, for ic 
can't aflign Auditors, 306 pl. 6. 


' Cuffoms, 


Of London, 311. Action for calling Whore 


there, 311 pl. 1. Actions on Cuſtom 
of London brought elſewhere, 3 11 pl. 1. 


Action remand to London, becauſe it 


lay not elſewhere, 311 pl. 2. As to 
Diſtribution of Citizens perſonal Eſtate, 


311 pl. 3. Touching Orphans, 312 
pl. 1. As to giving Security to Cham- 
85 berlain, 
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| berlain, 312 pl. 1, 2. | Who Orphans, 


and Power of Court, 312 pl. 3. Fining 
him that marries Orphan without their 


Aſſent, 313 pl. 1. 


Foreigo Attachment, 313. Adminiſtra- 
tor within Cuſtom extending to Execu- 


tor, 313 pl. 2. 317 pl. 2. 319 pl. 1. 


321 pl. 1. Pleaded in Bar to Dettee, 
313 pl. 4, 5. What Goods attachable, 
314: Not ſuch in which he had no 
roperty, 314 pl. 1. Not Goods ta- 
ken by Treſpaſler, 314 pl. 2. Nor 
Legacy. 314 pl. 3. Bond attached, 
tho? collateral Promiſe made to pay it, 
314 pl. 4. A Debt. for which Caſe 
lies, may, tho” in ſuch Action it ſhould 
have been recovered in Damages, 314 
pl. 5. Orherways of Money. for 
which Cafe only lies, and not Debt, 
314 pl. 6. Sum awarded to Executor 
not attachable for Debt of Teſtator, 
315 pl. 7. Debt aſligned in Satisfacti- 
on of another, not attachable, 315 pl. 
8. Debt recovered in ſuperior, not 
attachable in inferior Court, 315 pl. 1. 
Nor Debt, for which a Writ returna- 
ble in B. is taken out before the Attach- 
ment, 315 pl. 4 5. The Effect of Suit 
in Equity not prevented by forein At- 
rachment, 315 pl. 4. 4. brings Debt 
in B R. againſt B. and yet on Plaint 
againſt C. atta ches a Debt from C. to B. 
315 pl. 6. Not for Debt before due, 
316 pl. 1. But Debt before due attach- 
ed, 316 pl. 2. By Special Pleading 
muſt be ſhewed within Cuſtom, 316 
pl. 3z. Money becoming due alter 
Plaint entered, attachable, 3 16 pl. 4. 
Judgment, where Debt attached before 
due, 316 pl. 5. How Value mult ap- 
pear, 317 pl. 1,2. 3 
Proceedings, 317. Cuſtom for Plain- 
tiff ro ſwear Debt, 317 pl. 1. Plea by 
Garniſhee, that he owes nothing, good 
ro common [ntent, * 317 pl. 2. No 
Coſts therein, 317 pl. 2. Of Debt in 
his own Hands, 317 pl. 1. Surmiſe 
that Garniſhee within Juriſdiction, 318 
kit, 4 
Ju aw he in forein Attachment pleaded 
in Bar, 318. May reſort to firſt Cre- 
ditor before Execution ſued, 318 pl. 1. 
Judgment againſt Garniſhee muſt be at 
next Court after four Defaults, 318 pl. 
2. Arreſt before Plaint entered, 319 
pl. 3, 4- Attachment of Part of a Debt, 
17 pl. 7, 8. Stranger bound by 
Colton of City, 318 pl. 5. 3'9» iy 
pl. 2. Of deviſing by Will enrolled, 
320 pl. 3. 4z Ss. To bind Feme-Co- 
vert by Recovery, 320. To ſearch 
Chamber where Woman kept ſuſpit- 
ouſly, 421 pl. 1. To pay as if buried 
in London, not good, 421 pl. 2. 424 pl. 
1. That a Villain abiding in London a 
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Year and a Day, ſhall not be taken 
thence, 421 oP 3. That Atraint lies 
not for falſe Verdict in London, 421 pl. 
4. For Mayor to take Recognizances, 
421 pl. 5. As to meaſuring Coles, 421 
pl. 6. As to binding Infant Appren- 
rice, 421 pl. 7. Indentures ſued out if 
not inroll'd within a Year, 421 7. 
Ot Feme Covert ſole trader, 422 pl. 8. 
As to giving Warning to Tenant at 
«ge 422% pl. 9. To impriſon, 412 
> JO. 


Cuſtoms good or void, 423 pl. 1. 


Gavelkind, 422 pl. 1. 
To ſtop Lights, 424 pl. 1. 
Againſt Reaſon, 424 pl. 1. For Tenants 
of a Manor to Bake ar Lord's Bake- 
houſe, 424 pl. 2. For Parſon to keep 
Bull and Boar, 425 pl. 3. For all In- 
habitants to grind at a Mu, 425 pl. 4. 
Diverſity between Cuſtom extending 
into one or many Towns, 425 pl. 7. 
8. For Tenants to chuſe Bedle to col- 
lect Rents, Ge. and to amerce him if 
he refuſes, 425 pl. 9, 10. To cut 
branches of Oaks for Cattle in great 
Snow, 425 pl. 12. To amerce Petit 12 
in Leet, it their Preſentment found 
falſe by Grand, Inqueſt, 425 pl. 13, 
14. To ſell in Houſe in time of Mar- 
ker, 426 pl. 15. For Copyholder to 
cut Trees and ſell, 426 pl. 15, 16, 17. 
hat all Lambs in Pariſh ſhould be 
reckoned together, and 1oth taken for 
Tythe void, 426 pl. 19. To turn 
Plow, or dry Nets on Land of ano- 
ther, 2 pl. 1, 2. Not to put in Cat- 
tle before Lord, 427 pl. 3. Not till 
Mich, and that two Men ſhall have 
their Cattle thete before to take firſt 
Seiſin, 427 pl. 4. For Lord to detain 
Diſtreſs till Fine paid at Pleaſure, 427 
pl. 5. 'To take beſt Beaſt on Land for 
an Heriot, not good, 427 pl. 6. To 
have 3d for every Pound-breach, binds 
Tenants, not Strangers, 427 pl. 7. 
To diſtrein Cattle within Manor on 
Breach of By-Law, good, 427 pl. 8. 
To take Toll, Repairing, Ce. 427 
pl. 1,2. To grind in Conlideration of 
maintaining the Mills, Ge. 427 pl. 3, 
. To pay for Goods not unladed at 
- 427 pl. 5, 6. To pay 8 4. for 
every Tun of Cheeſe brought into Port 
of Londen, 429 pl. 7. To repair a 
Wharf, & ratione inde to have Toll 
for all Goods landed within Manor, 
429 pl.8. To have belt Anchor and 
Cable of Ship, in Conſideration of ta- 
king Care of Sick and Wounded, and 
Burial of Dead, 429 pl. 9. Concern- 
ing Copyholds, 429 pl. 1. To paſs 
Freehold by delivery of Bailiff, and 
Inrolment of Charter, 429 pl. 3. To 


i Alteration of Lord by 
pay * on Aliena- 


- — po — —é = — — 
— Z „ ones 
2 


IND EN 


Alienation, void, 430 pl. 4. Otber- Goods, 437 pl. 4. Of Cheſter, that 


ways where by Death, 430 pl. 5. Or 


on Alteration of Tenant, 430 pl. 
To have ſelam, or ſeparalem Veſturam 


Terre, from fuch Day, Se. excluding | 


Owner, 430 pl. 8, 9. For Feme- Co- 


vert to deviſe or ſurrender Land with- 


out Aſſent of Husband, 430 pl., 10. 
To preſent a Feoffment or Will at 
next Couit, 430 pl. 11, To hne Bur- 
gels reſuſing to make Feaſt, 430 pl. 12. 
For Lord to have Common in Lands 
of Tenant for Life or Years lying 
freſh, void, 431 pl. 13. To chooſe 
Surveyors yearly to deſtroy corrupt 
Meat, Se. 431 pl. 14. That Feoff 


ment by Tenant in Tail ſhall not be 


Diſcontinuance, 431 pl. 2. That a 


Woman ſhall net be endowed, Sec. 


431 pl. 3, 4, 1. That Feme-Covert 
mall have Property in Goods, 431 pl. 
6. That one ſeis'd of Lands tor 40 
Weeks ſhall not be ouſted by Entry, 
431 pl. 7. To pay Fine on Alienation, 
431 pl. 8. To award Caprias before 
dummoöns, 431 pl. 11. For Mayor, 
Se. of London to take Depoſitions, in 
per petuam rei memoriam, 432 pl. 12. 
To take Bail before Sci“ Fae? againſt 
'em, void, 432 pl. 13. To take Bail 
before Ca. $a, returned againſt Princi- 
pal, 432 pl. 14. To grant Tales de 
Cireumſt anti bus, void, 432 pl. 15. To 
deliver Goods diſtrained to Plantiff up- 
on Security, Se. 432 pl. 16. To try 
with Six jurors only, 433 pl. 17. Of 
Cheſter to give. Coſts upon Reverſal of 
Judgment, 433 pl. 18. To enquire, 
De vero Debito, Ge. 433 pl. 19. To 


by Default, 433 pl. 20. Action on 
Conceſſit ſolvere, 433 pl. 21. Of Sand- 
wich to detain Londoner as Repriſal, 
434 pl. 22. To give Day to one that 
made Default 434 pl. 25. 


TCuſfom. 


Vold for Uncertainty, 435. For Infant 
to make Feoffment when 
ſure Ell of Cloth, 435 pl. 3. That ſuch 
Tenants as come hrſt to ſuch Place 

all have Windfalls, 435 pl. 4. Thar 


Land ſhall deſcend $enivri & digniſſimo 


Viro Sungui nis, Cc. 43 pl. 5, 6. 
Negative mixed with Affirmative, 435 
pl. 1. Meerly in Negative, 435 pl. 2. 
Cuftotn' againſt Cuſtom, 436. -Plaintift 
preſcribes for Common, and Defen- 
Aant pleads Cuſtom to incloſe, 436 pl. 
1. To ſtop Windows, 436 pl. 2. Way, 
436 pl. 3. King not be y Cuſtom, 
437 pl. 1, 2. Todetain Goods pawned 
Ai Satisfaction, extends not to King's 
Jewels, 437 pl. 3. A Cuſtom far Toll, 


N 


4 


give ſudgment without taking Inqueſt | 


; 


he can mea- | 


% 


Wreck, &c. extends not to King's 


King ſhall not have Lands held of 
other Lords ing Ward, 437 pl. 5. Of 
Cheſter, to have Protection, if he will 
ſwear he is not able to pay Debr, bur 
will as faſt as he can, 437 pl. 6. For 
Iafant at 15 to make Feoffment, 438 
pl. 1. Infant not bound by Cuſtom, 
438 pl. 1. So of Men of unſound Me- 
mory in Priſon, or out of the Realm, 
438 pl. 3, 4. To what it extends, 439. 
To pay Fine on Alienation, extends 
not to Demeſne Lands, 439 pl. 1. 
That Lord ſhall have the belt Beaſt, 
and the Parſon the 2d Belk, and the 


\ Tenant holds Two Cottages ſubject 


to this, Sc. 439 pl. 2. To dig Clay, 
can't take what digged by Stranger, 
439 pl. 3. That next of Kin ſhall 
have Land, paying as much as ano- 
ther Vendee, extends not where Con- 
tract for other Conſideration than Mo- 
ney, 439 pl, 4, 7 Remainder not 
bound by Tenant for Life's not claim- 
ing Time allowed by Cuſtom, 
439 pl. 5. To be Tenant by Curteſ; 

when he marries Copyholder, — 
not where Copy hold diſcends to her 
after Marriage, 440 pl. 6. That none 
ſhall intermeddle with Art of Weaver 
in London, extends not where one buys 
Silk in L. carries it to H, to weave 
and brings it back to L. and receives 
his Pay, 440 pl. 7 That Owners of 
Land may deviſe by Parol, extends to 
Reverſion on an Eſtate Tail, 440 pl. 
8. 515 pl. 1. To Rent out of the 
Land, 515 pl. 1. To be endowed of a 
Moiety, extends to a Moiety of a 
Moiety, 440 pl. 9. 


Purſuance of the Cuſtom, 440. Releaſe 


to Diſſeiſor no Feoffment by Infant 
within Cuſtom, 440 pl. 1. Nor Re- 
leaſe to Diſcontinuee, 441 pl. 2. Nor 
Grant of a Reverſion on an Eſtate for 
Life, 441 pl. 3. But a Leaſe and Re- 
leaſe is, becauſe the Freehold paſles 
thereby, 441 pl. 4. Warranty can't 
be annexed to ſuch Feoffment, 441 pl. 
5. Cuſtom to diſtrain, warrants not 
tanning Hide, 441 pl. 6. Deſtruction 
of Cuſtom, 441. Not by Alteration of 
Tenure, 441 B t. Cuſtom of Deyi- 
ſing, not by Diſgavelling, 441 pl. 2. 
A general Allegation the Lands are of 
Gavel-kind, ſufficient, 442 pl. 1. That 
firſt named in a Copy may by Surren- 
der Bar thoſe named after, and he le- 


vies a Fine thereof, tis no Bar, 183 pl. 


201 pl. 5. What Eſtate in Copy- 


folds may be granted by the Cuſtom, 


203 pl. 1, 2. 


Preſcription to diſtrain Beaſts of free 


Tenant, extends not to Under-tenant, 
642 pl. 35. 
; Damages. 


INDEX 


Damages, 


If recovered on an Iadictment of Ex- 
tortion, 449 pl. 2. 

Aſſeſſed by Court if Plaintiff nonſuit in 
Replevin, for the Damuge in Nonpay- 
ment of the Rent appears, otherways 
where Judgment for Plaintift and Da- 
mages given for taking Cattle, which 
may be more or leſs, 449 pl. 1 By 
Writ of Inquiry, Venire awarded to 
ſame Inqueſt, Sg 449 pl. 3, 4. Where 
in Debt, and not in Caſe, Court may 
at Plaintift's Election, 449 pl. 5. 

Mirigated or increas'd by Court, 40. 
Not where given at Niſi-prius, and 

. Court can have no certain Conuſance 
of Cauſe, either by Record or othe: 
Matter apparent, 450 pl. 1. Not in 


Caſe for Words, 450 pl. 2. But in 
Battery, pro Amputatione manus dextre, 
450 pl. 3. In Bartery on View of 
Mayhem or Wound in Court, (50 pl. 
4. 5. So in Appeal, 450 pl. 6, 7. Not 
on View and Certificate of Juſtice of 
 Nifi-prius before whom tried, unleſs 
one of ſame Court, 450 pl. 8, 9. Mitt- 
gared in Conſpiracy tor Indicting for 
a Treſpaſs, 450 pl. 10. Encreas'd in 
Debt on Obligation, where Defendant 
denied the Deed, and it was found 
againſt him, 450 pl. 11. In Treſpaſs 
for entring a Park and taking a Doe, 
450 pl. 12. Where not in Treſpaſs 
for cutting his Trees after Not guiley 
pleaded, Ge. 451 pl. 13. So in Treſ- 
paſs for taking his Goods, 451 pl. 14. 
Otherways if upon Demurrer or by De- 
fault, 452 pl. 2, 3. Not in an Appeal 
of Robbery, 451 pl. 13. Where a 
Demand is certain, as in Debt upon an 
Account, Sc. the Court may, Ge. 451 
pl. 16, 17. May abridge Coſts of Suit 
given b Mrz. 451 pl. 18. Where 
4 ay hem can be but once in 


View o 
fame Action, Oc. 451 pl. 19. Not 
where Treſpaſs was not directly done 
by Party, but rather by Accident, 451 
o 10. Where tried in a forein Coun- 
ty, ſo that Jury could not have full 
Conuſance of Damage, 452 pl. 1. At- 
ter Writ of Inquiry ſerved, 452 pl. 4. 
Where the Manner of Wounding, 
Se. ought to be particularized in De- 

_ claration, 452 pl. 4. Increaſed by what 
Court, g | 

For har ae recovered, 47 Not 
by reaſon of the Default of uſtices, 
453 pl. 1. In audita Querela, 453 pl. 
2. 6 pl. 21. 

Saved by e firſt Day and Confeſ- 
ſing, 453 pl. 1, 2, Ge. By Executor 
coming in at grand Diftreſs, 454 pl. 
5: Not in Annuity coming in upon 


/ 


— — — 


Attachment, 454 pl. 6. No D 

in Dower, if the Heir comes = f 75 

Day and pleads Tout: tempts priſt, 454 

pl A oats in Ayel, Se. Where 
of enant holds by Wrong, 454 


pl. 8. 
Upon penal Statutes, 454. In Debt on 


1 & 2 F. & RI. for taking above 4 d. 
for a Diſtreſs, 454 pl. 1. In AQtien on 
13 Eliz, for Forgery, 454 pl. 2. In 
on on 21 H. 8, Ot Mortuaries, 
454 pl. 3. Not in Action by Common 
38 455 = 4 . Not = Writs of 
ion, as Scire fac\, e. A 
J. 6, Not in Forme don, 455 "xo in 
Detinue, 455 pl. 8. In Attaint of 
N 455 pl. 9. * in War- 
antia Chartæ or not, 10, 11 
12, Writ of Meſne, on = 12, 14. 
Nuper obiit, 455 pl. 15. Perambulatione 
Faciende, 455 pl. 16. Writ of Account, 
455 pl. 17, 18. 456 pl. 27, 28, Ge. 
Not in Partition, 456 pl. 19. In Ap- 
peal of Mayhem, 456 pl. 20. In Au 
tits Querela, 456 pl. 21. Not in De- 
ett, where a Man ſhall be reſtored to 
tle mean Iſſues, 456 pl. 23. In Pro- 
hivition, 456 pl. 24, 25. In a Writ 
of Ward, 455 pl. 26. At Common 
Lav, recovered by him that had the 
Wreng, only againſt him that did it, 
477 = 32. Not in real Action, but 
mix d 457 pl. 33, 34. In perſonal, 
as Tripaſs Quare Clauſum, Oe. 457 
pl. 35. In Admeafurement of Dower, 
457 pl. 6. Not of Paſture, 457 pl. 
37. In hrtdanceſter, Coſinage, Aid, 
Ce. 457 fl. 38. From what Time re- 
covered, 17 pl. 38. Againſt him up- 
on whoſe litruſion, Ge. Land recove- 
red, 457 pl.39. 


Where Words boke at ſame Time, Da- 


agus prone iven yy thoſe nl 
that are actiomble, 457 pl. 1. 458 pl. 
3. Ocherways if Poke at ſeveral, 458 
pl. 2. Not givn for what is repug- 
nant, 458 pl. 4. Or inſenſible, 459 
pl. 5, 6. Or in Eryiſþ only, 459 pl. 7. 
Pro Fractione Convertion' relates only to 
the Part in-which Beach aſſigned, 469 
pl. 8. Not for wat over-counted, 
460 pl. 9. Where or what not in 
Iflue, 460 pl. 10. Noifor inſignificant 
Words, unleſs exprety, 460 pl. 11. 
Per quod Proficuum Servrii pred per tot 
Reſid Termini perdidit, Se. and Part 
of the Term appears to be not expi- 
red, 460 pl. 12. 


How much Damage to be recovered, 


461. Not more than counted for, 46r 
pl. 1 So if Recovery againſt Vouchee 
who comes in lieu of Tenant. 461 pl. 
2. Otherways againſt Garniſhee, be- 


cauſe given for Delay after Count, 
461 pl. 3- As counted, becauſe not 


taken 
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taken by Proteſtation, 461 pl, 4, 5. 6, 
Sc. The Damages counted for, an 
Coſts being given, 462 pl. 9, 10. But 
Jury cannot give in Coſts and Dama- 
ges together more than counted for, 
462 pl. 11. But if given ſo by Court, 
intended no more was given for Da- 
mages than counted for, 46z pl.12. Di- 
verſity between real and perſonal Acti- 
ons, as to Counting for and Recovery 
of Damages, 46% pl. 13, 14. In a Writ 
of Entry or Alliſe given to Award of 
Enquiry or Verdict, 462 pl. 15. Ina 
|; Precipe quod reddat uſq; Diem Juditii 
redditi, 462 pl. 16. With or without 
Regreſs, 462 pl. 17. 463 pl. 18, 19, 20, 
By whom taxed, 463. It Demurrer on 
Evidence, 463 pl. 1, 2. 
463- Each Parce- 
ner for the Time in which entitled 


{ 


, 


By whom recovered, 
reſpectively, 463 pl. 1, 2. 3. 

What Damages, 464. What ſhall be 
recovered upon an Enterpleder, 787 
pl. 9, 10, Ge. 204 

By whom recovered, 443. By Heir or 
Executor, 443 pl. 1, 2. By Succel or, 
443 pl. 3. Diverſity where preſs ata- 
tive and where elective, 443 pl. 4, 5. 
Not by Reverſioner bringing Aſliſe, 443 
pl. 1, 2. The Place waſted by Te- 
nant for Life, and Damages by] Qevyer- 
ſioner, 444 pl 3. Damages in Waſte 
aſleſſed jointly, though ſome u light be 
ſo ſmall, that the Place waſte d ſhould 
not be recovered, 444 pl. 1. Aſſeſſed 
jointly in Aſſumpſit at Peri) of Plain- 
tiff, 444 pl. 1. So in Trov zr, 445 pl. 
2. So in Treſpaſs for ſever al Treſpaſ- 
ſes againſt ſeveral, though i there were 
ſeveral Pleas, 445 pl. . In Decies 
tantum againſt ſeveral Damages muſt 
be ſeveral, 445 pl. 4 In Debt by ſe- 
veial Precipe's, Damag es ſeveral, 445 
pl. 5. One found guit cy of one Trel- 
paſs, and another of th ie other, Dama- 
ges ſeveral, 445 pl. 6: One found guil- 
ty at one Time, anc the other at an- 
other, 445 pl. &. When charged 

with Damages tavted by firſt Jury, 445 
pl. 8. Election de melioribus Dammiz, 
445 pl. 9. Afſaylt included in Battery, 
and no differe!zr Damage to be given 
for it, 446 pl 10. Defendants found 
ſeverally guil'cy of ſeveral Parts, 446 
pl. 11. axed ſeverally againſt each 
where it ou ght not, and Non- pros en- 
ter'd as to cane, Ge 446 pl. 12 Joint- 
ly to Baron, and Feme, 446 pl. 1, 2, 
Se. For imprifoning Wite till Fine 
paid, bo'th recover for 'Treſpaſs, and 

usband, only for Fine, 447 pl. 3. 
Both on, Bond to Feme Dum ſola, 447 
pl. 5. So where Suit by Baron and 
Feme 7 48 Executrix, 447 pl. 6. 

By Joint ænants, 447. 


. 


Againſt whom, 447 pl. 1, 2, Ce. Where 
11 — Fa Damages if Diſſeiſor 
not able, 448 pl. 3. In Writ of Entry 
againſt him that is found Tenant, 
448 pl. 2. 

Jury aſſeſs ſingle, and Court doubles or 
trebles Damages, 448 pl. 1. 


Decies tantum. 464. 
Dekault. 


Who, demandable, 466 pl. 1. At what 
T ime demandable, 467. After De- 
vaurrer 467 pl 1. After Biſhop's Cer- 
'tificate, 467 pl. 2 Default by not 
warranting Eſloign, 472 pl. 7. 

Default of one Default of the other, 472. 
Of one Plaintiff of the other, 474 pl. 
1, 2. Of Feme not of Baron where to 
have corporal Puniſhmenr, 472 pl. 1. 
2. 473 pl. 4 Sc. Of Baron not of 
Feme, 472 pl. 3. Of Commonalty 
both of Bayliff and Commonalty, 473 
pl. 12. So of one Baylift Default of 
Bayliffs and Commonalty, 473 pl. 1 J- 
Where one Defendant only excuſes his 
Default, 473 pl. 14. Of one Defen- 
dant in an Information, not of the 
other, though joined in Plea, 473 pl. 
15. Where Inqueſt taken by Default, 
474. Not in real Actions, 474 pl. 1. 
As in * * Services, Meſne, 
Soe. 474 pl. 2, 3, Not in Attaint, 
pl. 4, 5. Until all appeared, but — 
ed by Statute, 474 pl. 6. In real 

Actions where Iſſue is only in Right 
of Damages, 475 pl. 1. In an Aſliſe, 
475 pl. 1, 2. For want of coming to 
warrant his Efloign, 475 pl. 3. | 

Where Judgment to be given, and not 
Inqueſt taken upon Default, 47x. 
Where Action is confeſſed, and Matter 
ſubſequent pleaded in Bar, and Defen- 
dant makes Default, 475 pl. 2. In 
Debt upon Bond, if Defendant pleads 
Dureſs, and makes Default, Inqueſt 
ſhall be taken, 475 pl. 3. Otherwiſe 
if he pleads a Releaſe, c. 475 pl. 4. 

In quid Fur clamat, 476 pl. 8, 9. In 
uvare impe dit, 476 Pl. 10. Where 2 
rit ad audiendum Fudiciam ſhall go, 
476 pl. 1, 3. In Annuiry, 477 pl. 7, 
8. 9. Diverſity where Demand is cer- 
rain or not, 477 pl. 11, 12. Judgment 
upon Default after Iſſue tried, 477 pl. 
13. Or Certificate of Biſhop, 477 pl. 
14. Upon Default at Day in Bank, 
477 pl. 15. Diverſity where Tenant 
in a Writ of Right takes a general 
| Imparlance, and where to Day certain, 
and makes Default, 477 pl. 16. 17, 

Judgment thereupen without Writ ad 

audiendum Fudicium, 478 pl. 1, 2, &c. 


Defeaſance. 


INDEX 


Dekealance. 


By Prior without his Convent, 480 pl. 


1, By Baron without Feme, 480 pl. 


Not Indenture between Oiwigee 
and Stranger, 480 pl. 1. That War- 
rantee ſhall not vouch, 491 pl. 1. Di- 
verſity between Inheritances exccuted 
and executory, 481 pl. 1, 2. That no 
Execution upon a Statate ſhall be ſucd 
againſt his Lands in A. 481 pl. 3. Made 
before Judgment cannot be pleaded in 
Bar, 481 pl. r. Second Defeaſance 
makes void the firſt, 481 pl. 2. 


Demand, 


Demand by one to make Aſſurance is by 
both, 45 pl. 3. Muſt be before Entry 
For Non-payment of Rent, 98 pl. 2, 
Sc. 100 pl. 1, Sc. And where and how 
to be made, 100 pl. 1, Se. Covenant 
for Non- performance of a Thing on 
Requeſt brought without Requeſt, Co- 
venantor being diſabled, 99 pl. 10, 11, 
99 pl. 1. Nomine Pænæ not forfeited 
without Demand of Rent, Oc. 100 pl. 

3, 4. 103 pl. 17. Entry for Non- 
Payment of Rent without Demand by 
reaſon of ſpecial Words, 100 pl. 5. 
Muſt be demanded, though by Condi- 
tion Leaſe void on Non- payment, 101 
pl. 6. If Covenant to pay Rent, it 

muſt be without Demand, 101 pl. 7, 
8, Sc. Otherwiſe it Covenant to pay 
it on Demand, 102 pl. 12. If Deviſe 
on Condition to pay 4 J. yearly, it 
ought to be paid without Demand, 103 
pl. 15, 16. If Lands are conveyed on 
Condition to pay Legacies, they muſt 
be demanded, 103 pl. 18. 


Departure. 


In Deſpite of Court, 470. In what Caſes, 
470 pl. 1, 2. 471 pl. 1. Judgment 
thereupon, 476 pl. 4. After Impar- 
lance or Dies datus, 476 pl. 5. 


Deputy. 


By whom made, 482. By Conſtable, 
482 pl. 1. 


Debt. 


For what is lies, 482. For Wheat reſer- 
ved on a Leaſe, 482 pl. 1. Not for 
collateral Thing awarded, 482 pl. 2. 
For 66 Flemiſh, * 8 to 39 0. 
Engliſh Money, 482 pl. 3. | 

By — 483. By Privy in Eſtate, 483 
pl. 1. By Grantee of Reverſion for 


2. — one Conuſee only, 480 pl. 3. 
y 


Rent incurr'd alter, 483 pl. 2. By 


Heir of Grantee for Rent incurr'd after 
Death of Grantee, 483 pl. 3, Not by 
Baron after Death of Feme on Leaſc 
oY him of her Land, 483 pl. 4. 
hough the Feme joined in the Leaſe, 
483 pl. 6. But by him for Rent in- 
curred during Coverture, 483 pl. 5. 


Againſt whom, 484. Againſt the Ailig- 


nee, 484 pl. 1,2. Againſt all that re- 
ceived the Profits of any Part of the 
Land, 484 pl. 1. Againſt Husband of 
Leſſee for Rent incurred during Cover- 
ture, 484 pl. 3 For Arrearages of an 
Annuity againſt Succeſſor of Biſhop, 
434 pl. 4. By Leſſor againſt Leſſee 
tor Years for Rent incurred after Al- 
ſignment, 484 pl. 5. Not by Grantee 


of Reverſion, 484 pl. 6. Againſt Ex- 


ecutor of Leſſee, 484 pl. 7. By Gran- 
tee of Reverſion againſt Leſſee after 
Aſſignment of Part, 485 pl. 8. Againſt 
Ailignee for Rent grown due before 
Notice of his Aſſignment, 485 pl. 9. 
Againſt Aſſignee of Moiety for Moiery 
of Rent, 485 pl. 10. By what Partics 


3 an Indenture to be brought, 486 
pl. 1. 


Upon what Conſide ration, 486. In Con- 


ſideration he will marry his Daughter 
or Coulin, 486 pl. 1. Or Strenger, 
486 pl. 2. Or cure Stranger, 487 pl 3, 
4. Or repair an Highway, 487 pl. 5. 
On Agreement if he will pay Money 
to A. he will repay, 487 pl. 6. In 
Conſideration that he will board Stran- 
ger, 487 pl. 7. Not on Promife to 
pay it 4. does not, 487 pl. 8 On 
Retainer of Carpenter to build Houſe, 
487 pl. 9. Not on Promiſe to become 


Debtor, if he will releaſe 4. 487 pl. 10. 
Upon Retainer of Counſel, 487 pl. 11. 


Againſt Client upon Retainer by Stran- 
ger, 487 pl. 12. Againſt Solicitor 
that retains Attorney in his own 
Name, 487 pl. 13. So againſt another 


Perſon, 487 pl. 14. Againſt Mother 


that retains one to 1imbroider Gown of 
Servant of Daughter, 488 pl. 15. 


Conſideration paſt, 488. Nor upon 


Promiſe to pay x np; for Service paſt, 
488 pl, 1. Not for Goods fold Stran- 
ger at Requelt of Defendant, 488 pl. 2. 


The Giſt of the Action, 489. Lies not 


for Rent during Continuance of Free- 


hold, 489 pl. 1. Nor where Annuity 


lies, 489 pl. 2. For Rent reſerved for 
Vears only on Grant of the Fee, 489 
pl. 5, 6. For Nomine Pene, 489 pl. 7. 
For cuſtomary Duty, 489 pl. 8. 492 
pl. 5. For Rent after Freehold de- 
termined, 489 pl. 9. Diverſity where 
Rent de Novo is granted for Years, and 
where by Owner of a Rent in Fee, 


89 pl. 11. 490 pl. 3. 492 pl. 6. Not 
% "s _. by 
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by Lord or his Executor ſor Arrears, 
after he has granted over Seigniory, 
490 pl. 1. By Parſon after Reſignation 
or Deprivation for Arrears, 490 pl. 4, 
5. Nat by Tenant by Statute for Ar- 
rears of Rent extinct by Releaſe, 490 
pl. 7. Not by very Lord for Aid, &c. 
Relick or uage, 490 pl. 8, 9, 10. 
For Rent after Determination of the 
Freehold, xgo pl. 11, 12, Not on 
Leaſe for Lite, where Leſſor enters to 
hold in Nature of Diſtreſs, 491 pl. 13, 
14. For Arrears of Rent on Leaſe for 
Life after Eftate determined by Reco- 


very in Waſte, 491 pl. 15. So after 


Entry tor Forfeiture, 491 pl. 16. For 
Condition broke, 491 pl. 17. By 
Grantee of Rent for the Arrears, as 
of an Annuity againſt the Executors of 
his Father, 491 pl. 18. Not by Ex. 
ecutor of very Lord for Rent arrear, 
491 pl. 1. By Executor for Relief, 491 
pl. 2. So for Eſcuage, 492 pl. 3. By 
Leſſee for Years of a Manor after his 
Term expired, 492 pl. 7. The Reme- 
dy given to Executors, &c. of Tenant 
in Fee, Tail, or for Life, by 32 F. 
8. for Arrears, 492 pl. 8, 9. Debt or 
Diftreſs given by 32 H. 8. for Arrears 
of the Wife's Rent, 493 pl. 10. By 
1 of Grantee pur autre vie, 493 
pl. 11. 


n what Delivery of Money, 493 pl. 
2 2, 3. For Money delivered ad pro-| 
4 


ficien 


emend', Sc. 494 pl. 7, 8. Upon 
what Bailment or Acknowledgment, 
94 pl. 9, ro, 11. Ce. By the Devi- 
ee of a Rent for Years without the 
Reverſion, 494 pl. 16. Againſt Sheriff 
for Money levied on Levars facias, 495 
pl. 179. Where Forfeiture is given by 
Act, but no Action, 495 pl. 18, 19: 
By Sherift for his Fees, 495 pl. 20. 
Upon a Bill thus: Memorandum, I owe 
A. 20 J. to be paid in Watches, 495 
pl. 21. For a Fine, 496 pl. 22. For 
Money deliver'd to my Uſe, 496 pl. 


23. For Cuſtom, though Goods for- 


feired by Non-payment, 496 pl. 24. 
Upon Covenant to pay ſo much Mo- 
ney for him as he expends in victual- 
ling Ship, 496 pl. 25. On Agreement 
to pay his Snare of Money expended in 
ſuch Suit, 496 pl. 25 


Upon Account, 496, For Surpluſage a- | - 


gainſt Lord, 496 pl. 4, Fg. Not upon 


Account for a Thing nor lying in Ac- 


count, 497 pl. 6. Not by Receiver for 
Surplus, 497 pl. 11. For Penalty on 


- 12. e e = Gone 
ron, 497 pl. 13. Upon Talley deli- 
vered to Cuſtomer, 497 pl. 14. For 


e limited to Corporation, 497 


* 


Money by Cuſtom payable for Pound- | 


breach, 497 pl. 15. Upon a Statute- 


Merchant, 497 pl. 1. Not Statute- 
Staple, 497 pl. 2. It on Recognizance 
in 22 ot Statute-Staple, 498 pl. 3. 


On Recognizance in Chancery, Sc. 


0 


4+8 pl. 4, 5, Se. On Judgment in 
Scire-fagias againſt Bail in B. 498 pl. 7. 
On ſuch Bails Recognizance, 498 pl 8. 
na Judgment, 498. For Damages reco- 
vered in real Action, 498 pl. 1. Nor 
where Arrearages of Rent-Service-re- 
covered, becauſe Freehold continues, 
498 pl. 3. On Judgment for Arreara- 
ges in Account, or tor Debr, 489 pl. 
6, 7. For Debt or Damages recovered 
in Lendon in ſuch Action which lay nor 
elſewhere, 499 pl. 9. On Judgment 
tor Damages in Copy-hold-Court, 499 
pl. 9.-On Judgment in ancient.Deme1- 
ne, 499 pl. 10. After Error in Cam” 
Scac' or Parliament, 499 pl. 9. On 
3 pending Error in B. K 499 
pl. 10. 


At what Time, 500. Upon a Judgment 


— 


DDr 


aſter the Year and Day, 500 pl. 1. Al- 
ter an Elegit, 500 pl. 2. Not on Re- 
cognizance after a Judgment thereupon 
in Sc? Fa 5oo pl. 4. Not on Judgment 
after diſmiſſed the Court, 500 pl. 5. 
Not after Eſcape, 500 pl. 6. It lies 
preſently where no Time limited, 500 
pl. 7, 8. For every Quarter's or Week's 
Rent, 5oo pl. 9, 10. If on a Contract, 
nat till all Days paſt, for pl. 11, 12. 
Upon Aſſignment or Surrender of a 
Term, reſerving Rent, it lies before 


all Days paſt, 501 pl. 


| 13. 
In Detinet, 501. For an Eieape, 501 pl. 


1. If brought for teſtamentary Duty, 
tho' arifing after Death of Teſtator, 
$02 pl. 1, z. Whereever he muſt name 
himſelf Executor, yoz pl. 1. In Deber 
& Detinet for Damage recovered in 
Treſpaſs upon his own Poſſeſſion, 502 
2. How to be brought for Rent by 

xecutor of him that makes an Under- 
Leaſe, 502 pl. 3. 503 pl. 7. In Detinet 
upon an Account with the Executor, 
502 pl. 1. In Debes & Det inet, when 
upon his own Contract, 502 pl. 4, 5. 
$03 pl. 8. Diverſity where brought a- 


- againſt Executor on Judgment de benis 


Teſtatoris, and where on Judgement de 
bonis Propriis, 523 pl. 2, 3. Upon a 
Devaſtavit, 503 pl. 4, 5, 6. How to 


be brought againſt Executor of Leſſee 


for Rent incurred after his Death, 504 
pl. 10. In Debet & Detinet againſt Ba- 
ron and Feme for Debt of the Feme, 
Fog pl. 11, Fog pl. 1. So: where 
brought againſt Heir for Debt of the 
Anceſtor, 504 pl. 12. In Debes & De- 

tinet 


IND EX. 


tinet by Prior for Debt due to Prede- 
ce ſſor, 505% pl. 2. Debet or Detinet in 
reſpect of the Thing, og. For Mo- 
ney in Debe: & Detinet, but for other 
Thing in Detinet, 05 pl. 2. Diverſity 
where for forein Money made current 
or not, 505 pl. 3. : 

Plea 505. In Debt on Judgment where 
a good Plea, that Defendant was taken 
in Execution, Foy pl. 1, 2. Not that 
the Judgment is erroneous, Foy pl. 3. 
Nat that the Matter was ſubmitted to 
an ert, fog pl. 4 where not good 
without Deed, 50% pl. 1, 2, 3. 

Extinguiſhment thereof, 506. By Ac- 
ceptance of Obligation, 506 pl. 1, 2. 


An Infant avoids a Bond by him given“ 


for neceſſaries, whether the Contract 
revives, 506 pl. 3. 
Not by Acceptance of Thing of equal 
Altitude, as one Obligation for Debt 
due by another, 506 pl. 1. | 
Nor by Acceptance of lower Thing, as 
Bond for Rent, or Money due on Ac- 
count before Auditors, 5c7 pl. 1, 2. 
Eviction pleaded, 50% pl. 1. In Debt 
for Money upon Sale of Ward, not 
Land, 507 pl. 1, 2. Not Entry by 
Stranger by which Leſſor diſſe iſed. 
50% pl. 3. Not that Leſſee entered 
before Commencement of his Leaſe, 


viz. by Diſſeiſin, fo7 pl. 4. Nor that 
Leſſee hath made Feoffment by which | 


his Leaſe forfeited, 508 pl. 5. Lies 


againſt Leſſee, tho? he never entered, | 


KEW-S. | "I&> 
Declaration, 508. If for Part of Rent 


due at a Day, ir muſt be ſhewed how | 
reſt ſatisfhed, 508 pl. 1. For Arrears | 


ot Rent granted by 4. whoſe Eſtate 
Defendant hath without ſhewing how, 
yO9 pl. 2. : 

Plea, where the Contract being only 
Inducement, is not traverſable, 5og 


J. 1. Nil Debe# & Non Cul. good 
Þleas in Debt for Tythes, 509 pl. 1. 


Where Nil Debet or Now Detinet can't 
be pleaded where the Action is found- 
ed upon a Deed, 5og pl. 1. But may 
Where brought for the Arrears of a 
Rent-Charge deviſed, 509 pl. 1, 2, 3. 


Detinue. 


For Money in Bag, tho not ſealed, 5 10 
I. x, 2. For Money, tho' not in a 
Bug: if taken in View of another, * 
. 


pl. 4 Not for Money lent, 510 p 


For a Piece of Gold of Value of 227. 


Fio pl. 6. For Charters where cer- 
4 known, or if in a Bag ſealed 
510 pl. 2. Not de une Domo, voc at a 
Bee-houſe, 510 pl. 8. Againſt him 
that finds Goods, or againſt Pawnee 


| 


after Money paid, 510 pl. 1. Whether 
it lies for Goods ſold, 510 pl. 2. For 
Goods delivered to my Uſe, 511 pl. 1. 
Againſt whom it lies, 511. Againſt 
him that is privy to my Delivery, 
tho' he hath delivered them over to 
one that hath the Right, 511 pl. 5. 
But it he delivers back to me, he is not 
chargeable to him that has Right, 511 
pl. 7. The Executor of Bailee not 
chargeable for a Delivery to him that 
has Right, 1 1 pl. 8. But if he that 
kinds delivers to right Owner, he is 
not chargeable by him that Loſt, but 
it recovered againſt him by one that 
has no Right, he is chargeable to right 
nets ft t pl. 7 10. Againſt Execu- 
tor for Thing of which he had Poſſec ſ- 
ſion, not for what burnt by Teſtator, 
FIt pl. 1, 4. What Judgment, when 
it appears the Charters demanded are 
burnt, 511 pl. 1. 


Device. 


Eſtate deviſable by Common Law, 513. 


Not Fee, but Leaſe for Years, 513 pl. 
1, 3. Wardſhip of Body and Land, 


. 
Void for Uncertainty, 514. To Twenty 


— OO WY 


— 


. 
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of his pooreſt Kindred, 514 pl. 1. To 
his Wife for Life, and F bs to his Iſſue, 
514 pl. 2. To Two of his Daughters 
for Life, Remainder proxims de Sangui- 
ne of Deviſor, Sc. 514 pl. 3. To his 
Wife for Life, and after to his Heirs 
Males, or next of Kin, 514 pl. 4. To 
Heir of an Alien, 514 pl. 5. To one 
of 4's Daughters, who ſhall marry a 
Norton within 15 Years, 515 pl. 6. 
To Heirs Males of B. now living, 515 
pl. 7. Whether Rent out of Land de- 
viſed by the Cuſtom, 515 pl. 1. Or 
Reverlion expectant on Tail, 440 pl. 
8. Fig pl. f. 516 pl. 2. By Feme 
Covert by Cuſtom, 516 pl. 1. Not by 
Infant, 512 pl. 9. 516 ſy Diver- 
ſity where Deviſe in Poſſeſſion, where 


' Remainder to Corporation wanting 


Head, 516 pl. 1. To Infant in Ventre 


mere, 517 pl. 2. To Heir in Tail, 


Remainder over, 517 pl. 1. 


Not againſt Rules of Law, 517 pl. 2, 3. 


Perſonal Chattel not deviſable to one 
for Life, Remainder over, 517 pl. 4. 
Otherwiſe if real, 518 pl. 7. , Bur not 
after Failure of Iſſue, 518 pl. 7. 21 
pl. 1,2. 523 pl. 6. Ot Term to Wife 
By Life, and if ſhe marries, and Rent 
out of the Land, 518 pl. 8. To 4. and 
his Heirs, and if he dies without Iſſue 
living to B. 518 pl. 9. That Feoffees 
make an Eſtate, though they had none, 
it ſhews Intention, 919 pl. 10, 11, 3 


am ms m W * 


— 


INDEX. 


* commence in futuro, 519 pl. 13. 
ontingent Remainder deviſed not, 
merged by Diſcent, 519 pl. 14, 15. 
Executory Deviſe, 520 pl. 16. Or 
contingent Remainder, 520 pl. 17. 
How. it ſhall operate, 520 pl. 18. 
Term deviſed to one for Life, and after 


to his eldeſt Iſſue Male, $22 pl. 3. 
To one for Life, and after to his Chii- | 


dren unpreferred, 522 pl. 4. To his 
Wife for Life, and after to 4. and his 
Aſligns, and it he dies without Iſſue 


then living, to B. Cc. 522 pl. 5. 523 


PBL. } - Fe” 
bar aſſes by the Will, 523. I make 


my Sons Executors of all my Goods, 
Lands, Ce. 523 pl. 1. A Man deviſes 
to his Nine Children, and if his Son 
Richard dies, that his two Daughters 
ſhall have his Part, and if any of the 


other Children die, their Parts (hall 


come to the other Children : Four die, 
then Richard dies, his Children ſhall 
have the Share of the gth Part only, 
522 pl. 2, 3. Of Corner-Houſe in Poſ- 


| ſeſſion of A. and B. and *tis in Poſſeſſi 


on of 4. only, 524 pl. 3. One deviſes 


his Fee-ſimple Land in H. and has only | 


Tythes, 524 pl. 4. One ſeiſed of 
12 in : Vin and in 4. and B. two 
Hamlets in the Vill, deviſes all his 


Lands in the Vill and 4. 525 pl. 5. 


his Houſe in 4, and Land i 


By Deviſe of all Jewels, 55 pl. 6. 
Omnia bona, gag pl. 7. One * 
the 


Houſe in B. paſſes not, 525 pl. 8. Hayes- 


Land lies in the Vill of 4. and B. and 


a2 Man deviſes Hqzes-Land in 4. to his 


youngeſt Son, and if he dies, that his 
Wife ſhall have Hayes-Land, 525 pl. 9. 


Whether Intereſt or Power only devi- 


£462, 526 pl. 11. 


Tenements, whether 


ſed, 526 pl. 10. Of Land cum pertinen- 
_ White-Swan in Occu- 
pation of 4. when he bad part only, 
BE pl 12, If ſeveral, the laſt takes 

fect, $31 pl. 1. By all Lands and 
erm paſles, 527 
pl. 13, 14. All the reſt paſſes Reverſion 


ok what deviſed before, 527 pl. 15. By 


7 * 


the Words, I give all to my Mother, all 
to my Mother, 525 pl. 16. 


Revocation, 527. By Parol, 527 pl. 1. 


1 


of Covenants, 527 pl. 3. By Deviſe to 
one that cannot take, 3 
Not by other Will, unleſs Purport ap- 


and Fine levied 


ment to the Uſe of Will, 327 
By Fine levied in Performance 


27 pl. 4, 5. 


25 Not by Partition 
r Confirmation, 528 

|. 8. Diverſity between Legacy in 
5 and Specifick, 528 pl. 9. Te- 
nant in Tail deviſes, and then ſuffers 
a Recovery, tis a Revocation, 528 pl. 


pears, 528 pl. 


10. By what Words, 528 pl. 1, 2. 


„ 


_ 


R 


evocatien in Part or Whole, 5 


Deviſe to on 


Not by bare Covenant to make Settle- 
ment, 523 pl. 3. Otherwiſe if Deed 
of Feottmenc made with Letter of At- 
torney to make Livery, 529 pl. 4. By 
Grant of Reverſion; though Leſſee nc- 
ver attorned, 529 pl. 5. By Bargain 
and Sale, though not inrolled, 529 pl. 
6. By Parol Deviſe, though void 
as Will. 529 pl. 6. Clauſe in 29 Car. 
2. 529 pl. 7, 8. By Feoftment to the 
Uſe ot Fectfor, and his Heirs, 530 pl. 
1, 2. 531 pl. 4.  Ceſtuy gue uſe accept- 
ting Feoffment from Feoffer, 530 pl. 3. 
The Will of the Cet que uſe by mak- 


ing 27 Hf. 8. 530 pl. 2. By Feme De- 
viſo 


r marrying, 530 pl. 3. By Diſſeiſin 
of Diſſeiſor, 531 pl. 1. By Mortgager 
of Term bequeathed. 533 pl 3. 

By 


5 
Deviſe for Vears or Life, not o Rever- 
ſion, 528 pl. 6. 531 pi f, 2, 3. Di- 
verſity Leaſe where to Deviſes to com- 
mence in preſenti, and where in futuro, 
532 pl. 5, 6. By expreſs Declaration 
as to Part, 532 pl. 1. 


Republication, 532. By this Lands pur- 


chaſed after pals, 532 pl. 1. By Re- 
ference thereto by Feoffment, by 
which revoked, 533 pl. 4. Shewing 
Intention that it ſhould be his-Wilk 
as to Goods, is no new Publication 
as to Lands, 533 pl. 6, 7. Annexin 

Codicil, Sc. new Publication, 533 pl. 
8. Where by Parol, 534 pl. 9, 10. 
Revocation by Act of God, 638. 


Tho' firſt Deviſce dies before Deviſor, 


Remainder takes, 538 pl. 1. Not Heir 
of Deviſee dying before Deviſor, 533 
pl. 2, 3. Surviving Deviſee take, rho? 
the other died befor Deviſor, 538. pl. 
+ What a Will in Writing by 32 H. 

. 539 pl. 1. Eſtates pur auter vie not 
deviſable thereby, 541 pl. 79. Will 
may refer to other Writing, but not 
ro PER Matter, 541 pl. 8. What a 
ſufficient Will within 29 Car. 2. 542 


pl. 12. What neceſſary to be pleaded 


or found in a ſpecial Verdict to make 
Will good, 543 2. 3 | 

e and his Heirs of his Bo- 
dy for 100 Years, whether a Tail, 
794- | 


eo 


Dilcent, . Vide Veir, 


By Cuſtom of Gavelkind or Borough 


Engliſh, and who inherirs thereby, 


. 548, 549. Borough Engliſh extends 
to diſcendible Freehold, 549 pl. 4. 


Rent out of Gavelkind Lands, diſcends 
in Nature thereof, 549 pl. 5. Rever- 
ſion diſcends from Father to youngeſt 
Son, and he dies, 549 pl. 1. 550 pl. 


2. That the eldeſt Daughter ball 


have 
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bave for Life only, 550 pl. 3. | 
Baſtard-eigne and Mulier puiſne, 550, 
_ $53.” Mulier barred by Diſcent, 550 
pfl 1. Not by Eſcheat, 550 pl. 2. Nor 
it Wife of Baſtard Privement enſeint 
. and Mulier enters before the Birth, 
Fo pl. 3. Mulier barred by Diſcent 
oft Services, Reverſions, Sc. 550 pl. 
4. By Baſtard's Entry into Religion, 
55% pl. 5. Mulier Siſter yound by 
Partition, 550 pl. 6. Mulier barred 
by Diſcent trum Son of Baltard, 551 
| pl. 7 Mulier barred by Diſcent of 
ſtate Tail, but not his Iſſue, 551 pl. 
I, 2. Priviledge of Baſtard Eigne, 
551 pl. 1. Pofleilion adjudg'd in both, 
; 551 pl. 7. Mulier bound by Diſcent, 
though Infant or Feme-Covert, or in 
Ventre ſa Mere, 551 pl. 3, 4, 6. 
What ſhall go to Heir, and what to 
Executor, 552 pl. 1, a, 3. 
Diverſity between Sons of Aliens and 
Perſon attainted, as to a Diſcent from 


one to the other, 553 pl. 4, 5. 554 pl. 


10. The Son inherits Mother, though 
Father Alien, 553 pl. 6. Elder Bro- 
ther Alien was naturalized, and pur- 
chaſed Lands, and died, 554 pl. 9. 
Where Attainder of eldeſt Son hinders 
Diſcent to youngelt, 554 pl. 1. 555 
pl. 2, 5. Not if the eldelt Alien, 559 

pl. 3. Attainder of Father hinders Dil- 
cent from Grandfather or Uncle, 555 


pl. 7. | F 
If deviſe to Heir, he is in by Diſcent, | 


556 pl. 1. So if for Life, Remain- 
dier to Heir, 556 pl. 2. bat Eſtate 


paſſes by the Deviſe, 556 pl. 3, 4. Where 


Heirs rake by Purchaſe, and where by 
Diſcent in Conveyance, 557 pl. 5, 6, 
7, 8. Copyholder admitted on Sur- 
render to Uſe of his Father, 557 pl. 9. 
The Heir of the Bargainee dying be- 
fore Inrolment, 557 pl. 10. Where 
Heir takes what Anceſtor would, 557 
pl. 11. Not if he takes other Eſtate 
by the Will than he would by Diſcent, 
558 pl. 12. To eldeſt Son and his 
Heirs, paying 201. to younger, and if 
he failed that yonnger may enter, 555 
pl. 13, 14. One ſeiſed a Parte materns 
deviſes to the Heir à Parte materna, 
558 pl. 15. N 
To half-Blood, 558. Poſſeſſio Fratris, 
Se. 55s pl. 1. Poſſeſſion of Leſſee 
for Years is his Poſſeſlion, not fo in 
caſe of Leaſe for Life, 559 pl. 4 
Not of a Remainder <xpectunt on an 
Eſtate Tail, 559. pl. 6. Diverſity 
where Brother preſented to Advowſon 
or not, 559 pl. 10, 11. Paſſeſſion 
defeated by Endowment of Wife of 
Father, 560 pl. 15, 16. Tail deſcends 


— 
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to Half-Blood, 560 pl. 1. 


8 


or Copybald, Vide Copybold. 
Dllcent to take away Entry. 


Takes: not away Entry of Recoveror, 
561 pl. 2. pl. 4, 5. Not of him that hath 
Right. to enter on Fine executory, 
i pl. 3. Otherwiſe it Recovery or 
Fine executed, and he after diſſeiſes, 
Sc. 561 pl. 6. Not of Copyhold, 561 
pl. 1. Nor of Advowſons, Rents, Se. 
lying in Grant, 561 pl. 2. 

[nterruption of Baſtard's Poſſeſſion, fo 
that Mulier not bound thereby, 563. 
Entry taken away by Diſcent, not Eſ- 
cheat Succeſſion, Sc. 563 pl. 1. In- 
tant Feme Covert, Gc. Not bound 
by ſuch Diſcent, 563 pl. 1, 2, Oc. 
Nor Abbot by Diſcent in Time ot 
Vacation, 564 pl. 9. Where Leſſor. 
of Tenant for Life bound by Diſcent, 
$64 pl. 10. . Power, Right of Entry or 
I itle, Se. not barred, 564 pl. f, 2. 
So of Title to enter for Conſent to a 
Raviſhment, 564 pl 4. Deviſce bound 
thereby or nor, 564 pl. 3. Not Iſſue 
in Ventre ſa mere, 564 pl. 5, Nor Le- 
nant for Years by Statute, &c. 564 pl. 
6. Binds not if Eſtate deſcended va- 
niſhes by Remitter, 563 pl. 1. Not 
by Diſcent in Time: of War, though 
Diſſeiſin in Time of Peace, 565 pl. 2. 
Binds not unleſs after Five Tears 
peaceable Poſſeſſion, 565 pl. 3. Binds 
not unleſs Fee and Freehold immedi- 
ately diſcend, 565 pl. 1, 2. Binds not 
where one claiming by ſame Title 
dies ſeiſed, 566 pl. 1, 2, &c. Nor 
where Freehold only diſcends, 566 pl. 
1, 2, Not unleſs Fee and Frechold 
diſcends, 567 pl. 5, 6, 7. Binds not 
longer than Eſtate deſcended - conti- 
nues, 567 pl. 1, 7,8. Nor it Eſtate of 
Freehold after comes to Diſſeiſor, 567 
pl. 3. Avoided by Heir of Diſſeiſor's 


Endowment of his Mother, 567 pl. 5. 


Otherways it Diſſeiſce abates, and a 
Recovery againſt him in Dower, for 
he is eltopped, 567 pl. 6. 


Diſclaimer, 


Not in Principal if not in Acceſſory, 568 
pl. 1. In Meſne, 568 pl. 1. Recapti- 


on, 568 pl. 2. Per que Servitia, 563 


142 | | 

W fa Perſons, not by ſuch as cannot 
loſe the Thing perpetualiy, 568. Not 
by. Abbot, 568 pl. 2. Nor Biſhop, 
568 pl. 3. Not by Baron for Feme, 
569 pl. 4, 5, 6. Infant, 569 pl. 7. By 

- Biſhop, Abbot, or Prior, 569 pl. 8. 
By one Jointenant, 569. Margine by 
8 H Leflor 


_— 
-_— g : 


* ah * 7 ths. , 
ä _ 3 in * * . * 
_ Rr —— 
- o A 


INDEX. 


— — 


= 


** — 3 "x 
L 7 
* — ——— —— — - — — * 


EE. . * K - 
4 — 4 — tl os — * = 


- N 1 1 - 
r, — — 


nant for Maſter, 569 
brought againſt Tenant of the 2 
570 pl. 1, 2. By Diſclaimer of Lord 
Seigniory extinct, 570 pl. 1. Where 
Demandant may aver his Writ or not 

when Tenant diſclaims, 570 pl. 2, 3, 4. 


Diſcontinuance of. Pyoceſs, Vide. 


bring Exror, 
Part in Proceſs, 156 pl. 4, 5, 
anſwering Pa 


Pleas 


Warranty, or not, 571 pL 


Leſſor and Leſſee, 569 pl. 1. By one 
that has but particular Eſtate or not, 
559 pl. 3, 4, 5, Ce. Refers to Place 
— 15 Diſclaimer * r 1. 

ttorne 1. By Te- 
Dn 1. Rider 56 "4 The Writ 


Continuance. 


Not far want of a Continuance as to him 


againſt whom Verdict given, 152 pl. 
3. For want of Continuance from 
Court, at which Confeſſion was to 


Court when Judgment given, 153 pl. 
- 8. By Omiſhon of Part in Joinder of 


Demurrer, 1 . 11. When four 
s 44 = only aſſigus, Se. 
154 pl. 12. Where Jury on Writ of 
Inquiry poritur in reſpectu, Ge. 154 pl. 
13. By concluding to Country where 
triable by Record, 154 pl. 14. 


Becauſe Day given to one Party only 


155 pl. 1, 3. Not after Verdict with- 
ot Defendant's Aſſent, 156 pl. 1. At- 


ter Demurrer, 156 pl. 1. By omitting 
Se. By 
not ſending the Record after Adjourn- 


ment in Banco, 157 pl. 9. By not 


1, Ge. 


pl. 3, 4. 


by Death of King. 158 pl. 1. 
Nis by 1 Ed. 6. 159 pl. . What 
helped by 4 8 5 W. & M. 159 pl. 10. 
By 1 An. 159 
in Exchequer-Chamber by Juſtices 
not coming, 160 pl. 1. Pleas before 


Juſtices of Peace not by new Com- 


miſſion, per 11 F. 5. 160 pl. 2. Pro- 
ceedings before judges of Aſſize, not 
by new Commiſſion, per 1 Ed. 6. 150 
pl. 


35 + 
- - Diſcontiquance of Lan?s, 


Not of Copyhold by Surrender, 571 pl. 


1; 2. Not by Livery. in Law, 571, 


pl. 4. Not by Exchange, 571 pl. 1. 


Not withour turning Eſtate to a 
Right, 571 pl. 7. By Releaſe with 
„ 571 pl. 8, 9. Nor 
of Rent intailed by Diſſeiſin and Feoff- 


ment of Land, 571 pl. 10. By Reco- | 


2 


and Donee 


ct, 157 pl. 10. Not in 
- King's Caſe before Judgment, 157 
11. Againſt one is againſt all, 157 pl. | 
| But not ſo Where Action a- 
gainſt ſeveral by ſeveral Precipe's, 157 | 


pl. 


8 Co SAS Law diſcontinued 
gp What | 


pl. 11, 12. Of Error| 


576 pl. F. 


H. 


very of Copyhold, 572 pl. 11. Not 


by Fine not executed in Lite of Te- 
nant in Tail, 572 pl. 1. By Feoff- 
ment of Tenant in Tail, tho' Re- 
mainder in him, 572 pl. 3. Donor 
join in Leaſe for Life, 
57 pl. 4. where Leaſe 
tor Life made by Biſhop, and where 
oy Tenant in Tail as to its being 

iſcontinuance, 573 pl. 5, 6. Diver- 
ſity where he in Reverſion or Re- 
mainder on Leaſe for Life or Years 
levies Fine, 573 pl. 7, 8. Diverſity 


where Fee executed in Life of Te- 


nant in Tail, or not, 573 pl. 9. 574 
pl. 11, 12, Ce. Diverlity between 
Leaſe for 3 Lives, per 3à H. 8. and 
Fine with Proclaniations as to Diſ- 
continuance of Reverſion or Remain- 
der, 573 pl. 10. For Life only with- 
out diſcontinuing Revetſion, 574 pl. 
11. Not by Fine of Tenant for Life 
and him in Remainder in Tail, 574 
pl. 19. Not by their Feoftment b 

Deed, 574 pl. 20. Secus if by Parol, 
574 pl. 21. Nat by Bargain and Sale, 
and Fine thereupon, 575 pl. 22. Di- 
verlity where Feoffment is made to him 
in immediate Remainder, or not, 575 


pl. 1, 2, 3. Donee infeoffs Donor and 


Stranger, 575. By him only who 
ſeiz by Force of Intail, 575, 0 pl. 
11. Where Baron and F eme Tenants 


in Tail ſpecial by Feoffment of Baron 
only, 575 pl. x. Baron aliens Lands 
of which Wite ſeiſed in Tail; 576 
pl. 2, Fo 4. Not it Remainder Man 
in Tail efiters on the Tenant for Life 
diſſeiſes him and makes Feoftment, 
Otberways if he enters 
on Leſſee for Years, Oc. 576 pl. 6. 
Not by him who never {fiſed of 
Tail, unleſs by Force of Warranty, 
576 pl. 7, 8, 9. Not where Tail not 
executed, 576 pl. 12. Of Copyhold, 
577 pl. 1. Ceaſes where Eſtate by 
which made ceaſes, 577 pl. 3. Not 
of a Thing lying in Grant only, 577 
pl. 4. 578 pl. 1. Diſcontinuance or 
not at Election, 577 pl. 5. Not where 
Remainder in King, 577 pl. 6, 7. 
Not by King not by Corporation ag- 
gregate, but by ſole Cor eee ba- 
Ying abſolute Right in bim, 578 pl. 
1. Claimor by Title Paramount not 
bound thereby 578 pl. 1. Reverſion 
reveſted, tho Diſcontinuance remain- 
ed, 578 pl. 1, 2. Reſtrained by 11. 
7. and Notes upon that Act, 579, 
580. Of Husband reſtrained by 32 
H. 8. and Notes on that Act, 581. 
Eccleſiaſtical Perſons by ſeveral Acts 


reſtrained from Diſcontinuancy, 581. 


pl. 3. 1 
Dilceit. 


2. 4 £ 


a_ ace Iz 


Dilceit. 


For Non-Summons at Chuch by 31 E!. 
a 1. 543 pl. 1. For purchaſing 
rit in my Name without my Know- 

ledge, 543 pl. 2. For forging Statute 

in my Name, 543 pl. 3. Againſt him 
that imbezels Writ, 543 pl. 4. Againſt! 
one that forges Letters of Reſignation 
of Parſonage, 543 pl. 5. On Recove- 

ry in Waſte by Default, 544 pl. 1. 

Not in Aſſiſe, 544 pl. 2. For procu- 

ring one to appear and anſwer for 

him in real Action, 544 pl. 3. Where 

Recoyery by Covin berween Deman- 

dant's Attorney and Tenant's, 544 

pl by For Damages where Recovery 

n Precipe in Capite in B. without 

Lord's Licence, in which Damages 

ſhall be recovered for Seigniory, — 

Recovery ſhall ſtand, 544 pl. 5. Not 

where Recovery in real Action againſt 


one in Priſon it ſummoned, but Er- 


ror, 544 pl. 6. Not for Nun-Sum- 
mons in Writ of Diſceit brought for 
| Non-Summons in real Action, 544 pl. 
1. On Recovery by Default in Refam. 
mons, 545 pl. 2. On Recovery in Sci 
Fa" on Recognizance, 545 pl. 3- On 
8 by Default in Waſte, 545 
J. 4. On Sei Fa? to execute a Fine, 
545 pl. 5. On Diſceit between Attor- 
nies, 545 pl. 6. On Judgment in 
Quare impedit, 545 pl. 7. Before Ex- 
ecution ſued, 545 pl. 1. Noe after 
Death of Summoners, Veiors, and 
Pernors, 545 pl. 2. By Perſon againſt 
1om Recovery, or his Heir, 546 pl. 
1, 2. By Executors, 546 pl. 3. Not 
by Reverſioner on Recovery againſt 
" Tenant for Life, 546 pl. 4. Againſt 
Recoveror or his Heir, 546 pl. 1, 2. 
Againſt Recoveror and Sheriff, 546 
pl. 3. Againſt Recoveror, his Feof- 
fees, and Sheriff, 546 pl. 4 Trial 
ſummoned or not, 546 pl. 1. Found 
one Summoner or Veior did not his 
Duty, 546 pl. 2, 3. 
Proceſs where one Summoner only ap- 
pears, 547 pl. 1. Diſceit and Error 
5555 he on ſame Judgment, 547 pl. 
I. mmoners appear, but Party does 
not, 547 pl. 2, 3. Matter examined 
withour Plea or Appearance of Tenant, 
EI. 
Pa dent 547. To what he ſhall be 
| reſtore . 54 pl. 1, 2. To Prolits, 
548. To what Time, 548 pl. 1, 2. 


Dilletiin 


one Terrenant, Diſſeiſin by 
| A che rt only Difleifor with Force. 
622 pl. 1. 623 pl. 4 Denial- of 


Payment of Rent-charge, Diſſeiſin and 
taking Diſtreſs, no Waiver thereof, 
623 pl. 2. By Non-payment of Rent- 
charge on lawful Demand, whether 

enant preſent or not, 623 pl. 5. 
Reſcous, Replevin and Incloſure, 
Diſſeiſin of a Rent-Service, but not 
Denial, 623 pl. 6, 7. But all theſe are 
of Rent-Charge, 623 pl. 7. Denial 
and Incloſure, Diſſeilin of Rent-Seck, 
623 pl. 8. Foreſtaller, Diſſeiſin of all 
623 pl. 2 Reſcous by Stranger, 623 
pl. 2. 624 pl. 1. By obtaining Lands 
to be delivered out of King's Hands 
on a falſe Suggeſtion, 624 pl. 1. Whay 
Leaſe by one Tenant in Common, 
Diſſeiſin to the other, 624 pl. 2. Leſſee 
for Years ouſted of Part by Stranger, 
and yet pays whole Rent to the 
Leflor, this continues not his Seifin, 
24 pl. 4. Coming to Houſe locked, 
and taking Rey of Door in his Hand, 
and claiming the Houſe to him in Fee, 
Diſſeiſin, 624 pl. 5. Not by Parol 
only, 625 pl. 6. By Diſturbance of 
him that has Right from entring, 625 
pl. 7. Receiving Rent or feeding 
Common, Diſſeiſin at Election, 625 
pl. 8. Entry by my Sufferance, no 
Diſſeiſin, 625 pl. 9. Bare Continu- 
ance in Poſſeſſion works no Diſſeiſin 
without Act done, 625 pl. 10. Effect 
of Entry on King or his Tenants, 625 
pl. 10, 11. Tenant by Sufferance 
takes Leaſe by Indenture from Stran- 
ger, no Diſſeiſin, 6257 pl. 12, Guar- 
dian by Nurture leaſes, rendring Rent 
to himſelf, no Diſſeiſin, 625 pl. 13. 


By Guardian in Chivalry holding over, 


626 pl. 14. 631 pl. 9. Not by Leſſee 
for Years holding over, 626 pl. 15. 
631 pl. 10. Not by Death of Tenant 
at Will, and Entry of Son paying 
Rent, 626 pl. 16. Diſſeiſor with Force, 
or not, 626 pl. 1. 627 pl. 1. Feme- 
Covert. where ſhe may be, 626 pl. 1, 
2, 3. 627 pl. 1, Se. Not Monk, 
626 pl. 4. Nor Infant, 627 pl. 3, 7. 
628 pl. 6. Agreement to Diſſeiſin 
makes Diſſciſor not Ejector, which 
inſtantaneous, 627 pl. 1. Feme-Covert 
can't diſſeiſe to Uſe of another, 628 
pl. 1. On Diſſeiſin, to Uſe of ano- 
ther where Freehold, till Agreement 
and Operation of ſuch Agreemenc 
628 pl. 7, 8, 9. He that without 
Right enters as Guardian, is Diſſeiſor, 


or not at Election of Infant, 628 pl. 1. 


629 pl. 5. 632 pl. 9. Leſſee at Will 
leaſes for Years, 629 pl. 2, 3, Ge. 
Entry by Force of void Conveyance, 
630 pl. 7, 8, 9. Tho! he claims ar 


Will only, 630 pl. 1. Or for Years, 
Se. only, 630 pl. 2, 4. Claiming as 
Guardian, 
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| ., Guardian, ; Commander, 


oi-pl..3; 8 | 
where no Diller, becauſe Command 


conditional only, 631 pl. 1, 2. Com- 
r and n 1 

1 pl. 3, 4, Ce. One not being on 
[mb 12055 to another and Leſſee 
enters, he only is Diſſeiſor, 63 1 pl. 6. 
Leſſee at Will leaſes for Years, which 
is Diſſeiſor, 631 pl. 7. 632: pl. 8. 
Where Sheriff or other Officer no 
Diſſeiſor, tho' Execution irregular, 632 
pl. 1, 2. Diſſeiſin of Part of a Corody 
or Office is not of Whole, 632 pl J. 2. 
Of Part of Rent is of Whole, 632 
pl: 3. Diſſeiſin of one Acre of Ma- 
nor, not of Reſidue, 632 pl. 4. 


Diſtreſs. 


Damage-Feſant, 633. Greyhound taken 
running after Conies in Warren, 633 
pl. 1. Ferret, 633 pl. 2. Not Nets 
and Gins in Warren out of Hands of 
Bringer, 633 pl. 4. Shocks of Corn, 
633 pl. 5. Nets of Men. fiſhing, 633 
pl. 6. Of Cattle of Stranger put in 
Common by Lord's Licence, 633 PL 1. 
By Commoner, 634 pl. 1. In caſe of 
Shack in his own Part only, 634 pl. 2. 
Of Surpluſage put in by Commoner, 


634 pl. 3. 


Muſt be taken actually doing Da- 
mage, 634 pl. 2. 1 01 de 

Of common Right for Rent-Service, 
634 pl. 1. For Suit-Service to Hun- 
dred, 634 pl. 2. For Aid pur Fair 8 
Chivaler, Sc. 635 pl. 3. For Relief, 
635 pl. 4. For Heriot Service, 635 
pl. 5. For Services certain only, 635 
pl. 6. For Service to ſhear all Sheep 
depaſturing in Manor, 636 pl. 7. For 
Rent by Sur pluſage, 635 pl. 8. Not 
for Service made Seck by Grant of 
Party, 635 pl. 9. By Conuſee of 
Statute to whom Rent delivered in 
Execution, 635 pl. 10. For Rent re- 
ſerved on Leate at Will, 635 pl. 11. 
For Rent granted for Equality of 
Partition between Parceners, 635 pl. 
12. For Rent aſſigned in lieu of Dow- 
er, 635 pl. 13. For 3d 8 of Rent 
alligned in Dower, 635 pl. 13. 


For Amercement for Offence done in 


Leer, 636 pl. 1. So if done out of 


Court, 636 pl. 2. Not for Amerce 


ment in Court-Baron, 636 pl. 4. For 
Non-Payment of Toll, 636 pl. 5, 6. 
For fine ſet by Cuſtom, no Diſtreſs 
without Cuſtom, 636 pl. 7. For Tax 
to repair a Bridge aflcſs'd by Cuſtom, 
tho' no Cuſtom laid to diſtrain, 636 

For Nomine Peng as well as 


Z WU 
OT 637 pl. 2. But not for 


Of Cattle put into Ground |. 
without Aſſent of Owner, 634 pl. 1. 


Nomine Pene after the Rent deter- 
mined, 637 pl. 3. Not pro certo Lere 
without Preſcription, 637 pl. 4., Where 
for Alienation Fine, 637 pl. 5. 


Things valuable, and of which a Pro- 


perty is in ſome Body only diſtrain- 
able, not Dogs, Conics, Sc. Fere 
Natur, 637 — 1. Not what fixed 
to Freehold, 637 pl. 2. Not Corn 
growing, 637 pl. 3. Not Things of 
which no Replevin lies, as Money, 


Sheafs out of a Cart, Sc. 637 pl. 4, 


5, &c, Cart of Grain or Horſe la- 
den with Grain may, 637 pl. 11, 12, 
Sc. Not Hay in Cocks, but in Barn, 
638 pl. 15, 17. Not Tythes leaſed 
for Rent thereof, 638 pl. 18. Not 
Utenſils of Trade, 638 pl. 19, 20, Oe. 
Nor Materials in Shop to be worked, 
638 pl. 23. Nor Horſe kept for 
Journeys, 638 pl. 24. Nor Horſe 
with Man on him, 638 pl. 25. Not 
Horſe in Smith's Shop or Inn, 638 
pl. 26, 27. 640 pl. 12, 14, 15. Nor 
of a Man taken ſick there, 640 pl. 
16. Sacks of Corn not in Mill or 
Market, 640 pl. 11. 638 pl. 28, 29. 
Not Cloth in Taylor's Shop, 639 pl. 
30. 640 pl. 12. Not Averie Carucæ, 
639 pl. 31. Not Thing in Cuſtody 
of Law, 639 pl. 32. What covenable 
Diſtreſs, 639 pl. 33. Statute de Di- 
ſtrictione Scac expounded, 639 pl. 34. 
Diſtreſs of Sheaves, Sc. by 2 H. & 
M. 639 pl. 35. 2 


Tue Cattle ot a Stranger ſuffered to 


continue there, 639 pl. 1. Tho' Ow- 
ner knew not they were there, it 
Levant and Couchant, 639 pl. 2, 3. 
Not for Rent · charge, unieſs Levant 
and Couchant, 640 pl. 4. The Cat- 
tle of Stranger not diſtrainable, un- 
leſs Treſpaſſer, as if Tenant ought to 
incloſe, 640 pl. 5, 6, 7. Otherways 
if 1 ſutter them to continue there at- 
ter Notice, 640 pl. 9, 10. The Cat- 
tle of Stranger, where for any Thing 
concerning Soil, 641 pl. 18. As for 


Heriot- Service, 641 pl. 19. Not for 
Amercement, 641 pl. 20. Cattle of 


Stranger not ſold for Debt of King, 


641 pl. 21. But may be diſtrained, 


641 pl. 22. Cattle agiſted, 641 pl. 
23% Expences of Knights of Shire 
levied on Goods of one Man of Town 
only, 641 pl. 24. The Cattle of the 
Grantor of Rent, but not of the other 
Jointenant, 641 pl. 25, 26. The 
Cattle of one Jointenant on his Leaſe 
to the other, 641 pl. 28, 29, 30. Not 
of Leflee at Will, Who was ſo before 
the Grant, 641 pl. 31. Cattle of 
Copyholders not diſtrainable for Rent 
iſſuing out of Manor, 641 pl. 32 155 

he 


TNDESX 


The Cattle of him that hath one Part 


Charged and the other not, 642 pl. 34. 
Preſcription to diſtrain Beaſts of tree 
- Tenant; extends not to Under-Tenant, 
642 pl. 335 Not the Horſe which 
carried Cloth to Beam to be weighed, 


642 pl. 36. Cattle | eſcaping into 


Ground for Want of Inclofure, 642 
pl. 37. Cattle lodged in Ground 
with Aſſent of L: flor, 642 pl. 38. 
Cattle driving to Marker, and by Way 
put into Paſture; 64z pl. 39: On 
LVaſe by one Jointenant, not Cattle of 
the other, 643 pl. 40. 

By King for Rent-Service on all the 
Lands of his Tenant, 641 pl. 1. 80 
of Rent-Charge, 641 pl. 2. In any 
Part of Town ſubje ct to the Diſtreſs, 
643 pl. 3- Amercement of Corpo- 
ration on what Goods levied, 643 
pl 4. King may on Lands of Under- 
Tenant, 643 pl. 5. Not out of Fee, 
6343 pl. 6. Nor in Highway or com- 
mon Street, 643 pl. 7. Not in ancient 
Fees of Church, 644 pl. 8. For A- 
mercemevt in Tourn at any Place in 
County, 644 pl. 1. In Hundred Leer 
at any Place in Hundred, 644 pl. 2. 
For Amercement at Leet taken in 
Lord's own Land; becauſe Perſon 
only charged, 644 pl. 3. But not on 
Lands in the Hands of King, for du- 
ring that Time it is out of Juriſdiction 
of Leer, 644 pl. 4 F. In Houſe, if 
Doors open, 645 pl. 1. Not in Lands 
in King's Poſſe ion, 645 pl. 1. Not 
for Rent out of his Fee, 645 pl. 3, 4. 
5. In Highway, 645 pl. 6. Per Qſti a 
© Feneſtras, 645 pl. 2, 7. Not in 
Glebe for Rent reſerved on Leaſe of 
 Advowſon. 645 pl. 8. In one County 
for Rent iſſuing out of Lands in ſeve- 
ral, 645 pl. 10. For whole Rent in 
Lands in Poſſoſſeſſion of one Tenanr, 


645 pl. 12. Nor while in King's Poſ-| 


| ſeifion, but if he grants over for Ar- 
rears incurred during King's Poſſeſſion, 
645 pl. 13. Diverſity where, Lord has 
had the View or not, and Tenant 
chaſes our, &c. 646 pl. 1, 2, 3. Cat- 
tle of Stranger, 646 pl. 1, 2, Ge. 
Not Cattle of Stranger freſhly purſu- 
ed for Rent Charge, 646 pl. 7. Not 
for Kent after Term expired, but Da- 
mage-fefant, 646 pl. 8. 647 pl. 9. Not 
for Arrears alter Rent granted away, 
647 pl. 11, 12. Where by Executors 
for Arrears of Rent, 647 pl. 13. Not 
for Rent in Night, 647 pl. 14, 15. 
Other ways Damage-feaſant, 647 pl: 
16. Where more than one Diſtreſs 
may be taken for ſame Rent, or not, 
647 pl. 17, 18. Pound quid, 648 1 
1,2. For Amercement in Leet ſold, 


— 


Reſe 


648 pl. 1. Not to be worked, 648 pl. 
1 Goods which may damage by * 2 
Se. impounded in Pound-Covert, 648 
pl. 6. Can't tie unculy Horſe to Poſt 
= Pound, 648 pl. 7. Can't milk Cow 
ſtrained, 648 pl. 8. Not driven out 
of County and Expoſition of Sratute 
Marl. 649 pl. 9. Not out of Hur- 
dred, unleſs to Pound-Overt in ſame 
County not above three Miles from 
Place where t ken, and Expoſition of 
Statute of Phil. & Mar, 649 pl. 10. 
ant tan Hide diſtrained, tho may 
tull raw Cloth, 649 pl. 11. Horſes 
drawing in Cart unyoaked and ta- 
ken, 649 pl. 12. Can't burn Turf 
(iltrained Damage- heſant, 650 pl. 13. 
elcous not by Stranger of his own 
Head, tho? taken without Cauſe, 650 
pl. 1. Of all where my Cattle among 
other diſtrained without Cauſe, 650 
pl. 2, 8. Of Goods taken without 
Cauſe, before pounded, 650 pl. 3, 4. 
And then if Door unlocked, 650 pl. 
5- Ot Cattle taken for Damage after 
driven out by Owner, 650 pl. 7. 


Exceſſive Diſtreſs, G51. As 40 Sheep 


for 2. d. Se. 651 pl. 1. For which 
Action lies, not Ne 651 pl. 
1. Five Horſes joined in Cart taken 
for 3 4. not exceſſive, 651 pl. 3. No 
Diſtreſs for Homage or Fealty exceſ- 
five, 651 pl. 4 5. Nor for Expences 
of Knights of Parliament, 651 pl. 6. 
Taking Ox for 1 d. not exceſſive, if 
no Beaſt of lefs Value, 651 pl. 7. 


Diſtreſs without giving Notice fot what, 


651 pl. 1. And if he do, he may 
avow for another Thing, 651 pl. 2. 


Aſſiſe de ſovent Diſtreſs, where it lies, 


652 pl. 1. Not where Diſtreſs for 
Homage or Fealty, 652 pl. 2. Judg- 
ment therein, 652 pl. 3. 


Dower. 


Endowed of what Age ſoever, unleſs 
under Nine, 652 pl. 1, 2. Beatrice 


Counteſs of Arundel, tho' Alien, en- 
dowed by Act of Parliament, 653 pl. 
1. Wife of King's Brother ſhall, tho” 


"Alien, 653 pl. 3. Wife of Jew not. 


her Husband being converted, and 
ſhe not, 653 pl. 4 The Wife that 
atrains the Age of 7, tho' her Husband 
aliened before, 653 pl. 5. Wife of 
Villein intitled before Lord's Entry, 
653 pl. 6. Of Ideor Non Compos, 653 


pl. 8. Nief marrying a Freeman, 65 
pl. 7 Not of Goods of Husband, 


6 I. 1, Otherways by the Civil 
Law, 654 pl. 2. Not of Uſe or Copy- 


hold without ſpecial Cuſtom, 654 pl. 


1. Of Villeins regardant or in Groſs 
8 1 -» 84 
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6 I. 3. Nor of a common /n. 
Means n Gross, but of a Common 
certain, 654 pl. 5. Of Office of 

*  Marſhalſea de B. R. 654 pl. 6. Queen 
ſhall not of Crown, 654 pl. 7. Not 
of Caſtle of Defence of Realm. othe r- 


ways of private one, 654 pl. 8. Not 
de Homapiis que ſunt de guet r, 654 pl. 


. Of capital Meſſuage Nift capur Ba- 
La Pry 10. of Stallage of Fair, 
654 pl. 11. 

houſe, 6 13. Of Piſchary, 654 
I. 14. or Pd, of Courts, Fines, 
Heriors, 655 pl. 15. Of Rents, 555 
pl. 16. But not of Annuity, 65 pl. 
17. Not of Homage and Fealty, but 
of Rent, 655 pl. 18. 4 
Ad Oftium Eaqcleſie ſive Monafteris, not 


Caftri ſive Meſſuagii,' 655 pl. 1. It 


muſt be after Marriage, and is good 


without Deed, 655 pl. 1. May be of | 


bl 


more or lefs than a third Part, 655 
Fj: Not of 2 3 8 
imitation, pl. 1. ail deter- 
mined, 655 . Not of Eſtate pur 
Luser vie, 656 pl. 4. pl. 2. Not of 
Eſtate avoided by Diſſeiſee, 656 pl. 1. 
Not of Rent reſerved on Leaſe for 
Life, 656 pl. 4. Not of Fee gained in 
| Inſtant, 656 pl. 3, F- As if one Join- 
renant mekes Feoffment, 656 | 4. 
Tenant for Life leaſes to Reverhoner 
for his Life, who dies, 656 pl. 6. 
Only where Husband had Fee or Tail, 
only and Freehold in Poſſeſſion, 656 


pl. 9, 10. Where Tenant for Life 


ſurrenders to Reverſioner, 657 pl 1. 
12, 13. Of Fee and Freehold defea- 
ſiable till defeated, 657 pl. 14. 658 
pl. I, 4, 6. As Baron and Feme ſur- 
render to Reverſioner, 657 pl. 15. 
658 pl. 1. Dos de Dore, when, 657 
pl. 16, 17, 18. 658 pl. 5, Of a Rent 
reſerved on Gift in Tail, 657 pl. 19. 
The Wife of ſurviving Jointenant, as 


it . by ſhaking Leg, 
2O. 


. 77 pl. 
quity relieves not againſt legal 
Title of Dower, 657 pl. 21. Wife 
of Diſſeiſor ſhall ſo long as Diſcent in 
Force, 658 pl. 3. Judgment in Dow- 
er, how executed where there is a 
Term precedent, 658 pl. 7. 659 pl. 
8. Of a Seifin in Law, 659 pl. 9. 
Not both of Lands 8 and taken 
in Exchange, 659 pl. 10. 
Rents. Ye, ere Freehold ſuſpended, 
659 pl 11. But of Rents extinguiſhed 
by Releafe after Coverture, 659 pl. 
11. 2 ceaſed — . — 
of Heir of Grantor, pl. 13. 
Lands given to Husband and. Wife, 
and their Heirs, 659 pl. Of Lands 


14. 
given to Husband upon Condition to 


Of Profits of keeping | 
Park, 654 pl. 12. Of Profit of a Dove-| 


Not. of | Atl 


Minority 


enteoft his Wife, which be doth, 659 
pl. 1. So if to enfecft another, 659 
pl. 2. Not where Husband ſeiſcd of 
another Eſtate, though Iflue' by Poſſi- 
bility - might inherit, 659 71 3. 660 
pl. 4. Not the Wife of bim that 
enters into Religion, 660 pl. 1. 
Plea, Detainment of Charters or Heir a 
good Plea in Dlay, but upon Deli- 
very ſhe ſhall, have Judgment, 660. 
Detainment of Fine, 660 pl. 2. By 
marrying the Heir ſhe loſt her Dower, 
660 pl. 3. Where, if with Child, ſhe 
may keep Charters for Infant, 661 pl. 
1. Guardian in Chivalry cannot plead 
Detainment ot Charters, 661 pl. 4. 
Nor can a Stranger, 661 pl. 5. Nor 
Heir when a Purchaſer, 661 pl. 6. 
Nor if he deliver'd them to Deman- 
dant, 661 pl. 8. Nor can Heir com- 
ing in as Vouchee, unteſs immediate, 
661 pl. 9. Nor unleſs he hath Laid 
in ſame County, 661 pl. 16. Not if 
| he comes in as Tenant by Receipt, 
| 661 pl. 11. Charters muſt be certainly 
alledged in Plea, 661 pl. 1. 
* of Mortgagee endowed, 662 
pl. 1. | A 
By what Act Dower loſt, as Elopement 
662. But this no Bar by Common 
Law, 662 pl. 1. By Elopement, tho? 
2 not with Adulterer. 662 pl. 
1 ough reconciled by Coercion 
of Church, 662 pl. J- Though forced 
away, but ſtays wülingly with Adol- 
terer, 662 pl. 5, 6. Where ſhe lived 
with Adulterer by Grant of Husband, 
662 pl. 8. Living with another, not 
knowing her Husband was living, 
| no Elopement, 663 pl. 9. By what 
Divorce barred, 66g pl. 13, 14, &c. 
664 pl. 1, 2, Conſtruction of 
Weſtm, 2. concerning, Elopement, Ge. 
603 pl. 17. 85 r 
Barred by Recovery againſt Baron and 
ſelf, 664 pl. 1. Not by Recovery a- 
gainſt Husband by Fraud, 664 pl. 2. 
emer mY - & Deng g= Co- 
vin; but by Miſtm. a. the Right in ſuch 
Caſe muſt be ſhewed, 664 o 3.4. 
Where Sheriff muſt aſſign, tho' it reduces 
Ir to no more Certainty, 665 pl, 1, 2. 
IPaſligned 4d aſtium cela, ſhe may 
after Death ot Husband without 
other Aſſignment, 669 pl. 3. 


EPF 


— 


—— 


gnment of Dower by Infant, 665 
1. But not when in Ward, un- 
fs before the Guardian enters, 66 
pl. 2. By Guardian in Chivalry, 665 
I. 4. 668 pl. 2. Not by Guardian in 
ge, 665 pl. 7. 668pl. 2. Whether 
's Commitee, 665 pl. 8. In 


Dower of Rent Arrears incurr'd before 
Judgment not to be recovered, 666 
pl. 1. 


— 


3 
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* 
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pl. 1. Aihgned by Metes and Boiinds [| to common Right or gr r 
666 pl. 1. Unleſs nor ſeverable, 860 ing Charges, os Lis & 233 
. 2. Atligned otherways than by] to Charges where endowed of — 
leres and Bounds by Conſent off Manor in lieu of all, 652 pl. 5. 672 
Parties. and Afligoment of Tenant of pl: 9. Where not diſtrainable * 
Frechold binds Termor, 666 pl. 3 ebr by Husband due to the King 
Rent reſerved for Equality of Dower, 672 pl. 7. Chargeable with Rent by 
666 pl. 4 F. Bur not e accepting her ſelf dowable of an Eſtate 
when he atfigns Dower, becauſe this ſubje& thereto, 672 pl. 9. De optima 
Rent cannot go to Heir, 667 pl. 66 Poſſeſfone Viri, 67 pl. 10. 
Cannot be aſſigned upon Condition,| Attendant to the Heir for the third Part 
667 pl. 7. 669 pl. 2. Nor of Land of the Rent which is over, 673 pl. 1. 
excepting the Trees, 667 pl. 3. Nor Continues Eſtate of her Husband, 673 
with a Remainder over, 667 pl. 9 pl. 1. Attendant to Heir for third q 
How of an Advowſon, 667 * 11, art of Rent he pays, 673 pl. 3. 1 
12. 668 pl. 1,2. Of the third Sheaf| Barr'd by Act of usband, 673. Not 
by Sherift without Jury, 667 pl. 12. by his Alienation, though ſhe was but 
Not of one Manor, as the third Part 7, it ſhe after attains 9 in his Life 
of Three, or of all the Meadow, &c. 673 pl. 1. Not by her. Attainder if 
667 pl. 13. 668 pl. 3, 4. Of a Ma-] pardoned before Death of Husband, 
nor with Adyowſon appendant in] 673 pl. 2. Diverſity where made a 
lieu of Dower, 667 pl. 14. Of third] Denizen, and where naturalized after 
Part of Manor, without ſetting ir] her Husband's Alienation, 673 pl. z, 
dur by Metes and Bounds, 667 pl. 15 4. By Attainder of Husband of T 


rea- 
Of a Mill, how, 667 pl. 16. Ot a| fon or Felony not Petit-Larceny by | | 
Villein, how, 667 pl. 17. For leſs] the Common aw, 674 pl. 1. So tho” | 
Eſtate than her Life, not good, 668 


Baron had made Feoffment before | 
Pl. 18. Certainty in the Sheriff's Aſ-] Treaſon, &e. done, 674 pl. 2. The | 1 
ſigament, 668 pl. 19. 650 pl. z. ſeveral Statutes relating thereto, with 
Dower not athgned by Sheriff againſt] Notes, 674 pl. 3, 4, 5. Dower ex 
common Right. 668 pl. 1. But by Afſenſi Farris cannot be of a Reverſion, 
Tenaat may, 668 pl. 2. Rent in lieuf 674 pl. 1 De la pluis Beale, 675. | 
of Dower afligned by Sheriff, 668 pl Dower lies againſt Guardian in Chival- 
85 Rent out of the Land in lieu of ry, not Soccage, 676 pl. 1, 2, Againſt 
- Dower aſſigned in Chancery, 668 pl. 5. xecutors of Guardian in Chivalry, 
By Eſcheator, 669 pl. 6. By one Join-] 676 pl. 3. If two Executors againſt 
_ teviant, 669 pl. 8. But he cannot a him only that takes the Profits, 676 
'fign a Rent in lieu, 669 pl. 9. By P 4 — 4 Baron only if poſſeſſed 
of Wa 


one Feoffee ſerves not for reſt: Other- rdſhip in Right of his Wife, F 
ways if Heir aſſigns, 669 pl. 10, 11. 676 pl. 5. Againſt Tertenant durin | 
By Diſſeiſor, Ge. coming to the Land] ſuch Time as the Rent of whic | 
by Colluſion, birids not Diſſeiſee, Ge.“ Dower demanded ceaſed, 677 pl. 1. | 
669 pl. 12. Orherways if no Covin| Admeaſurement of Dower, for whom it | 
nor Prejudice to Diſſeiſee, 669 pl. 13. lies, 677 pl. 1. For Heir on Aſſigu- | [1 
But Difſeifor cannot aſſign a Rent in| ment by Guardian in Chivalry, 67 : 1 
lieu, Ge. 669-pl. 14. Nor Guardian pl. 1. But not by Heir in Fee on Af- 
in Chivalry, 669 pl. 15. Rent affign-| fignment of his Anceſtor, 677 pl. 1. 
ed by Tenant in Tail binds Iſſue, iff Not by Guardian in pg Fg 
it amounts not to more than third] Heirs Aſſignment till W. a. 677 pl. 2. 
Part, 669 pl. 16. Of a Rent out off For Heir upon his own A 2 - | 
fame Land without Deed, 670 pl. 1.| while Infant, 677 pl. 3. yon an | 
Otherways if out of other Land. «Ss Aſſignment in Chancery, 677 p 5 | 
pL 2. Muſt be of third Part of the Dower by Cuſtom, 678. - 7 * [ 
Land. or of Rent or Profit out of it,, of Gavelkind dum ſola, 678 pl. f 
670 1. 2. Not a Rent out of other whole or half dum ſola & caſta, 678 p | 
fad, Hops gy Mr gr e ob enter pony 
ird Parol, 670 pl. 5. En-| of La | 
e 325 Evidion, 670 pl. 1. Fair kept on the Lands, he? ud c 
671 pl. 2, 3. Concluſion by Entry, of qa and uo odor deg 8 0 6 
, , of lei than a Third, Magna arts re at! 2 . . 6 
| 2 EP What Incumbrances avoid-! Damages given in Dower __ ne | 
po. — Fire 671. Not Grant of Co- tine by Statute of on _ . | 
yhold by her Husband, 671 pl. 1, 2. tion 3 — 5} wa — 4 | {| 
iverſity where endowed gecordiing | Oftium \ — [1 
| | | | | | | — 
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have enter'd. 679 pl. 1. Where by 


Surmiſe her Husband died ſ-iſed, ſhe 


Writ of Right of Dower 680 * 1 
thereof. 680 pl. 1. | 


ſhall. be endowed of that Eſtate, and 

ſubp d to a Rent granted by him, 

680 pl. 2. Fo 
3 


he Form 


de nihil babet, 680 pl. 2. 
De Refloria & om- 


ni modi: Decimis, without ſhewing 


Particulars, 680, 681. In pleading 
Aſſignment of | Dower, it muſt be 
ſhewed what Eſtate Aſſignor had, 681 
pl. 1. Rent granted in lieu by dedi & 
conceſſi pleaded as an Aihgnment. 681 
pl. 1. To recover Land and Dama- 
ges diſtinct Judgments, 681 pl. t. 


Dureſs, 


Thirgs avoided thereby, 685. Statute, 


Marriage, or Feoffment, 685 pl. 1. 


Account, 685 pl. 2. Not Bargain and 


Sale enroll'd, 68 5 pl. 3. By Dureſs 
though in Priſen before, 686 pl. 1. 
Nor if done by good Will, though in 
Priſon before, 686 pl. 2. To his 
Cattle, 686 pl. 3. To Maſter or Ser- 
vant, 686 pl. 4. Of Father or Son, 
686 pl. 5. To Wife, 686 pl. 6 To 
Stranger, 686 pl. 6 Avoided as to 
one, not another, 686 pl. 7. By _ 
ful Impriſonment by Otficer, 687 pl. 


8. Not where lawfully impriſoned, 
687 pl. 9. Where Bond taken for 


Appearance in Court that had no Au- 
thority, 687 pl. 10. Where one falſe- 


ly charged with Felony gives Bond for 


By 


Appearance, 687 pl. 11. | 

bligee or his Procurement. 687 pl. 1. 
By Maſter to Servant till Obligation 
made to Stranger, 688 pl. 2. Non eft 


fFactum not pleadable, 688 pl. 1. 


O 


Tjectment. 


f what it lies, 751. Upon what Eject- 
ment, 751 pl. 1. Of Cole-mine, 751 


pl. 1. Of Boilary of Salt, 751 pl. 2. 


Not de Aqua Curſu or Piſcaria, 751 pl. 
Where of Tythes, 752 pl. 4 754 
pl. 7. Not de Pannagio, 752 pl. 5. 


Ot Garden by the Name of three 


Roods of Land, 752 pl. 1. De Cubi- 
culo, 752 pl. 2. Not de Coqrina, 752 
pl. z. De Meſſuagio five Tenemento, 
753 pl. 4. Of a Cloſe call'd D. with- 
out ſhewing the Quantity or pain 
of the Land, 753 pl 5. Otherwiſe 


if no Name, 754 pl. 8. De Pomario, 


Not de omnibus Decimis in 


753 pl. 6. 


- W. without ſhewing the Nature, 754 


pl. 7. Not de 50 Acris Montani: 


Otherwiſe of Bog in Ireland, 754 pl. 9. 


- De Domo, 755 pl. 10. Of Underwood, 


/ 


pl. 2 


757 pl. 11. O- Repoſir or io, 755 pl. 12 
Not of Me ſſuage and 40 Acres of Lend. 
Meadow and Paſture, without di- 
ſtinguiſhing how much of each, 755 
pl. 13. De Cortagio. 755 pl. 14. Noc 
of 3co Acres of Waſte, 755 pl. 15. 
De Stabulo, 755 pl. 16. De Crefee, 
71 pl. 17. De quodam Leco vocat the 

eltry in O. = pl. 18. Declaration 
viciated by the Pernomen, 756 pl. 1, 
Entry alledged before Commencemenc 
of Leaſe, 757 pl. 1,2. Asto Allegation 
of Ejectment, 757 pl. 1. 758 pl. 2. 


Election. 


Diverſity between Grant of King and 


common Perſon, as to being reduced 
to Certainty by Election, 759 pl. 1. 
In what Manner to take Eſtate, 759 
Loſt by Leflee's Non- payment 
at Day, 760 pl. 1. By Bargaince for 
want of Aflignment by Bargainor, 760 


pl. 2. Diverſity where Things annual 


and where to be performed uniea vice, 
760 pl. 3, 4, F. By what Act loſt. 
760 pl. 6. Diverſity where Grant of 
20 Load of Wood, and where 20 of 


his beſt. Trees, as to Reſtraint of 
Grantor's Power before Election, 760 ' 
pl. 7. On Fine of 100 Acres in D. 
where Conuſor had 2co there, 761 pl. 


I, 2. Executor ſhall have as Teſtator 


had, 761 pl. 4, 5, 6. Where Intereſt 
veſts on Electiou, it muſt be in Life 
of Parties, 761 pl. 6. 


| Otherways 
where it veſts before, 761 pl. 7. Heirs 


or Executors may elect in what Man- 


ner to take, 761 pl. 3. By Firſt 


Agent, 761 pl. 9, 10. 762 pl. 11, 12. 


pon a Covenant, 7 2 pl. 14. Upon 
Exception of a Cloſe call'd N. out of 
Grant where there are two Cloſes fo 
call'd, 762 pl. 17. Where. the Ele- 
ction an Abbor had transferred to 
King by Diſſolution of Monaſteries, 
on pl. 16. By what Act, 762. 

etermined by once refuſing, 763 pl. 
1. Election by him that firſt makes 
binds the other, 763 pl. 1, 2. Where 
Obligor or Obligee ſhall have rhe 


Election, 76 pl. 1, 2. 78 pl. 2, 3, Ge. 


Emblements. © » 
Who ſhall have them, 763. Not he 
whoſe Eſtate determines bo his own 


Act, 763 pl. 1, 2, Sc. By Perfor- 


mance or Non- performance of Con- 


dition, 764 pl. 4. He that enters b 
Title Paramount ſhall have 24 


764 pl. 5, 6. Baron ſows Wife's Land, 
and they are divorced, 764 pl. 7, 8. 
He whoſe Eſtate determines by Act 


=. 


IN BEN 


7 God ſhall have them, 76 


| pl. 9. 
765 pl. 12 13. He Whoſe Et e de- 


termines by Act of a Stranger, 764 pl. 
10. Diverſiy where the Eſtate deter- 
mines by his own or by Act of God, 
764 pl. 11. The Daughter and Heir 
lows, and after a Son is born, yet ſhe 
ſhall have the Corn, 765 pl 14. Baron 
and Feme Jointenants, or he is ſeiſed 
in her Right and ſows, Sc. 765 pl. 
15, 15. Belong to Owner ot Land. 
where none entitled by reaſon of 
Induſtry, 765 pl. 17. 21. Paſs by Con- 
veyance ot Land, 755 pl. 18. Where 
by Ailigament of Dower the Feme 
ſhall have them, 7 F pl. 19. Tenant 
by Statute ſhall have them, though 
ſatighed by caſual Profit, 765 pl. 25. 
What Things within the Rule of 
E ble ments not Roots, Flax, &c. 766 
pl. 22, 23, Sc. Diſſeiſce entring by 
former Title has them though ſevered, 
766 pl. 26. Quod Viduæ poſſint legare 
Blada, 766 pi. 27. Recoverer, Conu- 
ſee, Sc. ſhall have, &c. 766 pl. 28 29. 
He that had Right to od though 
his Eſtate determined before Entry, 766 
pl. 30. Hops growing out of the an- 
cient Roots by Manurance taken as 
Emblements, 767 pl. 21. That an In- 
cumbent may deviſe Emblements that 
he ſowed, 767 pl. 32. 
5 | 


Cufaars, Vide Infants, 


Adds of King or Corporation not avoided 


by Infancy, 767 pl. 1. If he infeoffs 
Guardian Diſſeiſin, 767 pl. 1. Whe- 
ther he may ſurrender Leaſe, 767 pl. 
2, 768 pl. 3. By what Contracts 
bound, 768 pl. 1, 2, 3. Infant Tra- 
der not bound by Contract for Goods, 


768 pl. 6. Bound by ſingle Bill ente- | 


red for Neceſſarics, 768 pi. 7. Other- 
ways of Obligation with Penalty, 769 
pl. 8. Promiſe by him for Neceſſa- 

ries binding, 769 pl. 9. As Learning? 
7609 pl. 10. What ſhall be ſaid Neceſ- 

jaries for which an Infant ſhall an” 
ſwer, 969 pl. 11. Nor charged by 
Account. 569 pl. 12. If Gaoler muſt 
anſwer for an Eſcape, Ge. 769 pl. 13. 
Whether Infant that avoids Bond, Ge. 
ſhall be charged for D-ceit, 779 pl. 14. 
Puniſhed for Perjury, 770 pl. 17 
Leaſe by an Infant void or voidable, 
770 pl. 1, 2, Exchange by him, 770 
pl. 3. Sale by him, void or voidable, 
770 pl. 4 Whether bound by an A- 
ward, 770 pl. 5. Diverſity between 
a Letter of Attorney made by Infant 
to make or take Livery, 770 pl 6. 


Rent granted by Infant out of his 


Land void, 771 pl. 7. Diverſity where 


Goods delivered by Infant's own 


Hands and not, 971. Sale of Goods 
by Infant Adminiſtrator after his Age 
of Seventeen, 771 pl. 1. What Acts 
by Infant Executor bind him, 771 p'. 
2. Declaration of Uſes of Fine bind 
him, 772 pl. 3. Common Recovery 
ſulter. d by him, 972 pl. 1. 773 pl. 2. 
His Priviledge ot Pleading after De- 
fault in an Aſſiſe, 773 pl. 1. Infant's 
Replication makes not Bar good, 77 
pl. 3. After Verdict for Demandant 
on dilatary Plea, Judgment againſt 
Tenant notwithſtanding his Infancy, 
773 pl. 3. Capable of an Office, or 
not, 774 pl. 1. Bound by Leaſe made 
to him if he continues Occupation 
after he comes of Age, 774 pl. 1. Not 
by Sale of Term, tho' he receives 
part of the Money after he comes of 
Age, 774 pl. 2 Diverſity between 
Matters in fait and of Record, as to 
his avoiding them after full Age, 774 
pl. 1. 775 pl. 2. Where none but 
Privies and what can avoid Ads of 
Infants, 775. Otherways if ſuch As 
meerly void, 776 pl. 12. Where [n- 
fant or his Heir may have dum fuit 

. infra AÆtatem or enter, 776. Several 
Ages for Several Purpoſes, 776. 


Enterpleader. 


In Action againſt Dean and Chapter, 
Garniſhment againſt one of Chapter, 
777 pl. 1. Prayed becauſe delivered 
by Plaintift, and another on Conditi- 
on without ſhewing what, 779 pl. 1. 
778 pl. 3, 4, 5. Traverſe of ſuch 
Plea, 779 pl. 1. Pleas by Garniſhee, 
777 pl. 1, 2. Garniſhee ſhall anſwer 
only as to Conditions on which De- 
fendant ſays delivery was, 778 pl. 1, 
2. Where and what Releaſe Garniſhee 
may plead, 778 pl. 9, 10. Can't plead 
in Bar of the Thing, 779 pl. 13, 14. 
What Judgment thereupon, 779. The 
Cauſe, 779 No Interpleader, but 
on Requeſt of Defendant, 780, By 
thoſe that bring ſeveral Actions, 780 
pl. 1, 2, Sc. Where not unleſs there 
be Privity, 780 pl. 1, 2, Se. Where 
not before Garniſhment, 780 pl.5. 782 
pl. 1. Upon the Writ of elder Date, 
782 pl. 1, 2, Se. Anciently Thing 
demanded remained in Court till tried, 

782 pl. 1, 2. But now Defendant keeps 

it ll Sc. 782 pl. 2. Bur can't deli- 

ver to either Party till, 782 pl. 5, 6. 

After Garniſhment prayed Defendant 


out of Court till Judgment, 782 pl. 1, 


2, Sc. Judgment. 782. No Damages 
recovered againſt Garniſhee it he comes 
the brit Day, &c. 783 pl. 8. Ocher- 


3 wife 
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wiſe if he picads ahd it goes againſt 
bim, 784 pl. 9 10, Se. 


dant but may againſt Plaintiff, 784 pl. 
tt, 12. Thihg in Demand not de- 
livered to both, tho” both pray it, 784 
E 
hing after Judgment, 785 pl. 1, 2. 


Entty. « 
To execute Statute Recognizante, Se. 
After Judgment, that 


785 pl. 1. 
Hands of K be re 
pl. z. After Inquiſition taken upon 


an Elegir, and before Return, 786 pl. 


Upon Part in Poſſeſſion of ſame 
Fetiant of Freehold, reduces Poſſeſ- 
ſion of all, 786 pl. 1. Muſt purſue 
Action, 786 pl. 1. Where general 
Entry reduces Poſfeſſion of that Part 
only, and where of Whale, 786 pl. 
3, 4, Se. One difltifed of two Acres 
ac ſeveral Times, enters into one, 


Se. 786 pl. 7. IF Lands lie in ſeve- 


ral Counties, the Entries muſt be ſe- 


veral, 787 pl. 8. Several Entries in 
reſpe& ot ſeveral Conditions, 787 pl. 
9. General Entry teducts Poſſeiſion 
of that Part only of which there is 
ſame Tenant of Freehold, 787 pl. 11. 
Where an Entry to the Uſe of him 
that has Right veſts Poſſeſſion imme- 
diately before Agreement, 787 pl. 1, 
2; Se. But if to Uſe of one that has 
no Right, nothing veſts till Agree- 
ment, 788 pl. 4, 5, Se. The Entry 
of one Coparcener or Jointenant ſettles 
the Poſfetlion in both, where their 
Entry is lawful, other ways not, 788 
pl. 6, 7. Entry of a Stranger wirhour 
command of Molier, to avoid Eftare 
of Baſtard, Ge. 788 pl, 11. By Stran- 
ger to avoid Fine, 788 pl. 5 Guar- 


* 


dian may enter for Infant, 789 pl. 14. 
Where Stranger may enter for ano- 
pl. 15, Se. Diſ⸗ 
ſein or Agreement by Baron to 
Diſſeiſin to Uſe of Feme veſts Eſtate 
in Feme, 789 pl. 1, 2, &e. 
good Agreement to Difſciſin ro 
Eſtate in Ceſtuy que Uſe, 790 pl. 6.7. 
Doing Act by Diſſeiſee, which would 
be Treſpaſs, amounts to Entry, 790 
pl. 1, 2- Coming on Land 0 e 
Livery or ro make Releafe, being, for 
ſpecial Purpoſe, atnounts not to En- 
try, 790 pl. 4 J. Difleifee coming 
on Land to take Livery remitted, 791 
pl. 6. Entry wa Act fo or not 
at Elecłkion of Diflcifee, 791 pl. 5. 


Putting Hand thiro' a Wall'amounted 


ther, or not, 789 


_ * 


ing ſhall be removed, 785. 


at 
veſt | 


| Garniſhee | 
can't recover Damages againſt Defen- 


* 
= 


Remedy to infutcs Delivery of 


— 


By Entry and Acceptance of ſeſs than 


to Entry, 791 pl. 8. What Acts 
amount to Entry, 791 pl. 9 10. Acts 
may make Entry, not Words, 791 pl. 


11. What Entry to abate Writ, 791 


pl. 12. 792 pl. 13. Delivery ot a 
Declaration in Eje&ment no Entry to 
avoid Fine, 792 pl. 14. General En- 
try or Receipt of Rent by one Par- 
cener or Tenant in common ſerves for 
both, 791 pl. t, 2, &c. Subfequent 
Act explains 8 Entry to have 
been into whole, 792 pl. 4,5. One 
Parec ner entering ſpecially to her own 


Uſe, ſettles not Poſſeffion in the other, 


794. Diftriſte of Lands can't put 
into Cotnmon before Entry into the 


Land, but may prefent to Advowſon 


appendant, 794 pl. 1, 2. Entry into 
the Whole for Breach of Condition 
in Parr, 121 pl. 1, 2. Tho' Conditi- 
on performed before the Time, yet 
Re- entry can't be till after, ir pl. 1. 
None but Privies, and not a Stranger, 
ſhall enter for Condition broke. 121 


. pt. 1, 2. Diverſity where a Feoffment 


is conditioned to enfeoff Stranger, and 


where to make a Gift in Tail to Stran- 


ger, as to Feoffors Re- entry in caſe 
Stranger refuſes, 121 pl. 1. Diverſity 
where provided Leaſe ſhall be void on 
Non- payment, and where that the 
Leſſor may re-enter as to the Grantee 
of the Reverſion entring, az pl. 6. 
He that enters for a Condition broke 
muſt be in of the ſame Eſtate, 123 
By Entry for Breach of Condition 


- annexed to Eſtate for Life, Remain- 


der is defeared, 123 pl. 2, 8. 124 - 
9. By ſpecial Words the Entry for 
Breach may be into Part only, 12 pl. 
I. 123 pl. 6, 14. Leſſee for Life and 
Re verſioner join in Feoffment on Con- 
dition reſerved to Leſſee and Leflee 
enters, 123 pl. 7. Several Caſes 


Where a Man that enters for a Con- 


dition broke can't have the ſame E- 
ſtate, 124 pl. 10, 11. Where he ſhall 
not have it in reſpect of ſeveral col- 
lateral Qualiries, Sc. 125. As if one 
intitled to be Tehant by Curteſy. 
makes Feoffment on Condition and 
enters for Breach, 125 pl. 1. What 
ſhall be an Entry as Executor, and 


what as Legatee, F35, 536. 
Eſtoppel. 


By the Recital of Condition, 2 


4s pl. 7. 
Difleiſee accepts Rent from Difſei or 
claitning for 20 Years only, 130 pl. 1. 


'n z4 Patt for Dower, 671 pl. 4. 
Eviction. 


_w 


INDEST 


Crchequer, Vide Courts. 
Execution. 


Sentence of forein Admiralty executed 


here, 265 pl. 12. 27% pl. 25. Not 
by Liveri E in de n, un- 
leß by Cuſtom, 296 pl. 1. 297 


pl. 5. 


Executoz. 


What ſhall go to Heir, and what to 


Executor, 52 pl. 1, 2, Cc. Diſceit 
brought by Exc cutors 546 pl. 3. For 


the Power of an Entant Executor. 


Vide Enfant. 
Extinguihment. Vide Debt. 
Fine, Vide Amercement. 


One due for Eſtate for Life and Re- 


* 


mainder, 190 pl. 1. 191 pl. 2, Not 
for Admittance to Reverſion, 191 pl. 


1. Not due before Admittance, 191 
pl. 1. Lord muſt ſet certain Time 
and Place for Payment, 193 pl. 9. 
Upon change of Tenant | 
by Act of God or Party, 206 pl. 1. 


206 pl. 3. 


So by Cuſtom on change of Lord by 
Act of God, 206 pl. a. Otherways 
en change of Lord by Act of Party, 
206 pl. 3. Ought to be aſſeſſed and 
demanded ſeverally for every Copy, 
206 pl. 4. Tho? uncertain, muſt be 


reaſonable, 206 pl. 1. Of which the 
Court muſt judge, 251 pl. 1. 


Fozet. Vide Courts. 
Fozfeiture. 


By Homage, refuſing to preſent aecord- 


ing to their Oath, 192 pl. 1. By Re- 


fuſfal ro pay his Rent, 192 pl. 2. Not 


eſs Perſonally demanded, 192 pl. 3. 
* it he roſes himſelf for a Time, 
192 pl. 4 By obſtinate Abſtraction 
of Suit of Court, 193 pl. 6. Diverſity, 
where upon a general, and where upon 
a ſpecial Summons, 193 pl. 7, 8. By 


Nonpayment of reaſonable Fine, 193 


. . 194 pl. 2, 3, Sc. How Seilure 
mal 8 for it, 193 pl. 10, 11. 
Not by erecting new Houſe upon 
Copyhold, 186 pl. 6. By making 
Leafe Parol ro commence at Day to 


come, 194 pl. 7. By lealing from 


ear to Year, reſerving a Day in each 
Year, 195 pl. 8, 10. By leaſing from 


. 
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three Years to three Years, where 
F ric only Leaſe for three 
S; 195 Pl. 9. By Bargain und 
Sale, tho Dieg not inrolled. 195 pl. 
It. By Deed of Feoffment with Let- 
ter of Attorney, 195 pl. 12 Otherwiſe 
if without, 195 pl. 13. Not by 
Leſſee's aligning Leaſe made by Li- 
cence of Lord, 199 pl. 14 By com- 
mitting Waſte, 195 pl. 15. 196 pl. 16, 
Not by Stranger committing Waſte 
on Copykold, 196 pl. 17, Not by 
cutting Timber to repair Copyhold, 
196 pl. 18, 19, Sc. Not by Damage 
done to Lord's Fold Courſe, 196 pl. 
21. Not by Conviction of Felony 
without ſpecial Cuſtom, 197 pl. 22. 
By Feoffment vf Part, that part only 
forfeited, 199 pl. 1 But by fellin 
Timber the Whole forfeited, 197 pl. 
2, viz. What held by ſame Copy, 
197 pl. 3. By Tenant for Life binds 
not Remainder, 197 pl. 1, 2, Waſt 
ſuffered by Baron binds Feme Copy- 
holder, 198 pl. 3, 6 Otherwiſe it 
Baron leaſes, 198 pl. 3. Not by LeC. 
ſee of Copyholder making Feoftment, 
198 pl. 4. Who ſhall take Advantage 
thereof, 198. Not he in Remainder, 
but Lord, 198 pl. 1. Leſſee of Ma. 
nor, 198 pl. 2. Grantee of Freehold 
of Copyhold, 198 pl. 3. Or his Le. 
ſee, 198 pl. 4. Not he in Reverſion 
or Remainder, 199 pl. 6. Diſpenſation 
therewith, not by Lord without No- 
tice, 199 pl. 5. 207 pl. 1. By Ad- 
mittance by Dominus pro tempore, 25 
pl. 2, 3. Whether the Heir ſhall 
take Advantage thereof, 199 pl. 5. 
Not by ſuffering common Recovery, 


199 pl. 8. By Attainder of Felony, 


199 pl. 9. 
Founder. 


He that gave the firſt Poſſeſſions, 216 


pl. 1. And continues, tho? Seculars 
changed to Regulars, 216 pl. 2, If 
King and common Perſon give at 
ſame Time, the King only is Foun- 
der by his Prerogative, 216 pl. 3. 


Deir. Vide Dilcent. 


What ſhall deſcend to the Heir, or go 


to the Executor, 552 pl. 1, 2, 3. Ba- 
ſtard cannot be, 552 pl. 1. Nor 
Monſter, 552 pl. 2. Alien nor Dent- 
zen, 552 pl. 3, 4. Otherways if na- 
turalized. 552 pl. 5. Not Perſon, at- 
tainted of Treaſon, or Felony, 552 
pl. 6. Ideots, Lepers, Madmen, at- 


tainted in Præmunire, or convicted of 


Hereſy, 552 pl. 7. Pardon W 
no 
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not the Blood, 552 pl. 7. 555 pl. 4 
Hermaphrodire, 553 pl. 2. Deat, 
Dumb, and Blind, 553 pl. 7, 8. Per- 
ſon attainted may de Heir to the 

+ Crown, 555 pl. 6. 


Eundzed, Vide Court. 
Infant. Vide Enfant, 
If Maſter of Ship, he may in the Ad- 
miralty be charged for not delivering 
Goods, 266 pl. 3. 
Jointure. 


No Bar of Dower by the Common Law, 


: 


675 pl. 2. Made ſo by 27 H. 8. and 


Comment thereupon, 675 pl. 3. 


Detinue. 

| pant. | 
7udgment. Vide $ — 2 
I 4ncerpleader. 
\Wric. 


Lings-Bench. Vide Court. 
Leet. Vide Courts. 
Livery of Seiſta. 


Guided by Agreement Precedent, and 

the Eſtate made conditional thereby, 
13 pl. 2, 3, 4 Muſt paſs a preſent 
Freehold, 17 pl. 16. 


London. Vide Cu om. 
Pandamus. 
To ſwear a Conſtable, 277 pl. 1. To 


diſcharge a Conſtable of an Hundred, 
277 pl. 2. To diſcharge a Tyching- 


man, 277 pl. 3. | 
Nil Debet. Vide Debt. 
Non elf Factum. 


* 


No good Plea to Bond given by Durefs, 
688 pl. 1. 


Notice. 


Where bound to perform Condition be- 
fore, 98 pl. 7, 8. Where Promiſot 
at his * take Notice, 103 pl. 1. 
104 pl. 3, 4. 112 pl. 1, 2, Ge. 
pl. 1, 2. So of the Obligor. as if Con- 
dition to pay Money on Marriage of 
Obligee, 104 pl. a. Where the Obli- 


| 
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ee ought to give Notice, as if Con- 
Anion to account before ſuch Auditors 
as Obligee ſhall aflign; it he ailigns, 
he ougbt to give Notice thereof o 
Obligor, 105 pl. 9. 80 if to enfcoff 
ſuch Perſons as Obligee names, 105 
pl. 10. Where Obligor muſt take 
Notice when his Payment is to be 
* Act done by Stranger, 105 
pl. 13. 106 pl. 14. Diverſity where 
there is a Promiſe to pay as much as 
he ſells for to others in general, and 
where as much as he ſells for to F. S. 
106 pl. 15, 16. 113 pl. . Where 
Le ſſor covenants to fiad Timber for 
Re pairs, Leſſee muſt give him No- 
rice how much will be neceſſary, 108 
pl. 28. Diverſity where Deviſe is to 
Heir at Law, and where to Stranger 
upon Condition, 11t pl. 42. 112 pl. 
43. Where a Man muſt take Notice 
ot an Order made at a Leer, 113 pl. 
6, Where the Word Obtulit, to marry, 
implies Notice for intended to the 
Perſon, 115 pl. 5. 


Parſon. 


As to Confirmation of Leaſes, and Grants 
made by him. Vide Confirmation, Lay- 
man preſented, inſtituted, Se. Parſon 
de Facto, 131 pl. 1. 


Pleading. Vide Covenant, and at the 


* 


End of moſt other Titles. 


General pleading allowed to avoid Mul- 


riplicity, 249 pl. 7, 12, 13. Traverſe, 
how to be taken, 256 pl. 15. . 

Ar what Time bound to plead, 479. 
In Precipe one appears, and the other 
makes Default, and a Grand-Cape 
awarded for Moiery, he that appeared 
is not bound to anſwer till Cape re- 
turned, 479 pl. 1. One Defendant 
not to anſwer in Writ of Ward till the 
other comes, 479 pl. 2. Baron muſt 
anſwer tho' Feme made Default, 479 
pl. 5, 6. 480 pl. 8. But Feme ſhall 
not anſwer till Baron comes, 479 pl. 

When one Defendant in real Acti- 

dong ſhall not be put to anſwer with- 
out the other, 480 pl. 9, 10. But 
where Proceſs is determined, he that 
I e ſhall anſwer, 480 pl. 11, 12. 
Where a collateral Thing given muſt 
be pleaded in Satisfaction of the Mo- 
ney in the Condition, not of the 
Bond, 96 pl. 22. Of Title to a Co- 
pyhold, 208. Declaration in Eject- 
ment naught by reaſon of the Per 
nomen, 756 pl.1. 


Pound. 
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Pound, Vide Diſltrels. 
Power. 


Extinguiſhment thereof in Part, where 
not in the Whole, 116 pl. 6. Where 
2 by making a Leaſe, 120 

pl. 2. 


Pꝛivilege. 


Of the Court of Exchequer, 283, Who 
may ſue there, 283 pl. 1. 2. Where 
Parr detained that was leaſcd to him 
by King, 283 pl. 1. Where Intereſt 
of King's Clerk in Queſtion, 283 pl. 
2. Ol Under-Sheriff, 284 pl. 9. 


Pꝛohibition. 


To the Courts of the Council of York. 
and Marſhes of Wales, 288 pl. 4, 5, 
&c. To Coutt of Conſtable and Mar- 
ſhal, 260 pl. 1. 


Nuarentine. Vide Dower. 
 Reſcous. Vide Diſtrels, 
Retrarxir. 


Always on Part of Plaintiff, 471 pl. 1. 
Where he ſays he will not ſue, 471 pl. 
2. Otherways if he ſays he will not 
appear, 471 pl. 3. Not by Attorney, 
471 pl. 4. Perpetual Bar, 47: pl. 1. 
But whether Retraxit quo ad one Ob 
Pigee, is Bar as to the other, 472 
pl. 2. 


Revocation. Vide. Devile. 
Surrender. 


Of Reverſion or Remainder of Copy- 
hold, 179 pl. 1. Where two Surren- 
ders are preſented, and an Admit- 
tance on the laſt, 180 pl. 2. Laſt 
Surrender good, where firſt not pre- 
ſented, 180 pl. 3- Ceſt que Uſe, of 
Surrender cannot ſurrender before Ad- 
mittance, 180 pl. 4. Taken by Stew- 
ard out of Court, 181 pl. 1, 3. 
not by Cuſtomary Tenant, or Reeve 

- without Cuſtom, 181 pl. 2 In Court 
may be by Attorney, but not into 
Hands of Cuſtomary Tenants, 18 1 pl. 

1, 2. By Letter of Attorney, how 
made, 182 pl. I, 2. Preſentment of 
Surrender, 182. Where conditional, 
a Preſentment without the Condirion 
void, 182 pl. 1. May be- preſented 
after Death of Surrenderor, or Tenants 


| 


INDEX 


that took it, 182 pl. 2. Sujrender by 
one Jointenant to the Uſe of his Will 


binds, though preſented after his 
Death, 182 pl. z. Miſentry of Sur- 
render amended, 183 pl. 1. By Te- 
nant for Life. where there is Remain. 
der over, 186 pl. 1. Surrender to 
Diſſciſor of a Munor, ut Dominus inde 
faciat voluntatem, or to Uſe of another 
for greater Eſtate than Surrenderor 
had, not good, 186 pl. 3 Na 
more paſſes thereby than will ſerve 
the Ute, 187 pl. 1. Where the Uſe 
is determined, and it cannot revert to 
Surrenderor, the Lord ſhall have ir as 
an Occupant, 187 pl. 2, 3. The O- 
peration thereof, and what Eſtate paſ- 
ſes thereby, 204 pl. 1. Subſeqent 
Admitrance explains general Surren- 
der, 204 pl. 2. Surrender a Tempore 
mort is void, 204 pl. 3. Operates in 
paſſing Remainder, though by the 
Words it ſeems to have been intended 
to paſs immediate Eſtate. 205 pl. 4. 
Remainder Man enters on Tenant for 
Life, and ſurrenders, 205 pl. 5. Right 
to Copyhold releaſed by Deed, 205 
pl. 1. Condition annexed to Copy- 
hold releaſed by Deed, 205 pl. 3. One 
Joint-Copyholder releaſes to the other, 
205 pl. 4. Copy holder bargains and 
ſells to Leſſee of Manor, 205 pl. x. 
Tender. Vide More under Title 
Condition. 


Of Thing impoſſible to be done imma- 


terial, 81 pl. 4. Where bound to 
plead Uncore priſt after Tender and 
Refuſal of the Thing in Condition to 
be paid or done, 81 pl. 1, 2, Se. 93 
pl. 1. Where Notice ought to be gi- 
ven before Tender is made at Place 
appointed, 82 pl. 1. Where a Ten- 
der and Refuſal excuſes Performance 
of Condition, or not, 88 pl. 1, 2, Se. 
93 pl. 1. Where bound to leaſe with- 
out Tender, 108 pl. 26. A Tender 
of Corn pleaded without Uncore priſt, 
119. Diverſity where a Bond is De- 
fealanced, and where conditioned for 
Payment of leſs Sum, as to pleadin 

Tender without Uncore priſt, 119 pl. 
2. Where by Tender of Money on 
Mortgage at Day, and Refuſal, the 


Mortgagee loſes not his Money, 119 


pl. 3- Tender of Satisfaction after 
Latitat ſued out too late, 281 pl. 4. 


Tythes. 


The Nature thereof, 582. Alteragium, 


quid, 582. Corn predial Tythe, 581 
pl. 1. So Pigs, 582 pl. 3: 
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$91 pl. 1. 


Wool and Lamb. 582 pl. 3. Linum, 
Cmnabum, Je. 582 pl. 5, 6, 59 
_ 582 pl. 7, Thole that come from the 
_ Fruits 
. $82 pf | 

1. 2. Payable de Fure of Wax, Ho- 

ney, Se.“ 581 pl. 1. Of yourg Pi- 


Hops, 


of the Earth, as Apples, Ge. 
. 8, Mix'd, which are, 582 pl. 


eon, 583 pl. 2. Not of Contes,, 583 
ml. — Not of Fiſh, 583 pl. 4, 6. 584 
pl. 5 Not of Things not renewing 
Year by Year, 584 pl. 1. Not for 
Houſes of, Habitarion, 584 pl. a. Pay- 


able for Houſes. in London, what, and 


how .to. be ſued for, 584 Not of 
Quarries, Cole, Ec, Patt of the Free- 


pl. 6. Not of Roots of Trees when 


Bodies have paid Tythe, 587 pl. 7. 


Of Wood, when firſt pay able, 587 pl. 
8. Several ancient Patliament-Rolls, 
cited in relation to Payment of 
Tythe-Wood, 586 587. 588. When 
payable of Lop of Oak, 588 pl. 1. 
589 pl. 4. Not of rotten Oaks, 
589. pl. 2. Not of Germins which 
grow Ex Stipitibus, 589 pl. 4. What 
groſs,” Wood of Yak. AION * 
ayable by 43 Ed. 3. 589 pl. 5, 6. 
ot for Bark of Timbor-Trees, 


T 
pl. 9. Of Acorns, 589 pl. 10. Ot A- 


rermoath, 589 pl. 11. 590 pl, 12, 17. 
If of Core it mal not after be paid 
ol the Srubble, 500 pl. 14. Where 
of Mills, 590 pl. 19 Not of ſame 
Thing in ſame Lear, 590 - 20, Mo- 
dus extends to Mill ere 

fame Stream, tho Courſe changed, 
Not of Things not yearly 
renewing, 591 pl. a, 3. Not of an 
Horſe kept tor Riding only, 591 pl. 
4- Ot Grain growing in Orchard, 
tho' Parſon hat Ne of Fruit- 


1, 2. If of groſs Trees, Quere, 593 
f Of Pige- 


| 


Nor on tame Phealants, $83 | 


ed on the 


| 


| 85 Wood conſumed | 


Minute Decime qu 
Vicar: by Endowment: de Miau De- 


= 
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| hold, 585 Of Nugſery of Trees, 585 | 


ot of ' Chickens, | 


ö 


off, 599, p 
killed, but not of the Skins, 59 
he 2 


Kill 593 pl. 5 
I. 8. 4 * of the Reot oh Land, but 

4 Cattle going there, 594 pl. 1. 

guid, 5904 pt. 1. Where 


cimis may have a ſmall Parcel of 
Wood, 594 pl. 2. What paid for 
Tyches ot Hump or Flax, 594 pl. 3. 
What Things great or ſmall Tythe, 
according to Quantity, F595 pl. 4, 7. 
ay be ſet out without Notice given to 
Parſon, 59 pl. 1. Muſt be carried 
away in convenient Time, 595 pl. 1. 

Where Tythe of Grafs ſet out Par- 
ſon may upon ſame Land make it 
into Hay, 595 pl. 2. May go over 
Land a l Jo come e 
595 pl. 3. But Parſon may ſce, or 
lend 2 to ſee Tythes ſet out, 


Fos pl. 4. Tythes fer out in Graſs, 


and before made into Hay, 595 pl. 1. 


May ſer our the Tythe trom the 


Swarth, and before teddered, 596 pl. 
2. Tenth of the Hops ſet out before 
dried, 596 pl. 4. Corn muſt be cur 
down, and 1oth fer out, 596 pl 4. 
Need not ſet it in Heaps, but throw 
Tenth Shock out, 596 pl. 6. If be- 
longing to two Penfionary Prieſts, 
they need not be ſer out in Moieties, 
$96 pl. 7. Tythe Milk, how paid, 
and where delivered, 596 pl. 8. Not 
for Wood bought and burnt in his 
Houſe, 597 pl. 1. Diverſity where 

ood cut and imploy'd in Incloſure 
of his own or another's Corn, of 
which Parſon: has Tythe, 597. pl. a. 
Not for Fewel burnt in Houſe, by 
which Parſon has Uberiores Decimas, 
$97 pl. 3. Diverſity where Pigeons 


Hold, and where ſpent in Houſe, 597 
pl. 4. 5. 


6. Not for Hay put in Swarths, 
and given Plough-Cattle, 597 pl. 7. 
Not of Wood cut for burning Brick 
for Reparation of Houſe, 597 pl. 8. 


So it far neceſſary Inlargements of | 


his Houſe, 597 pl. 9. Otherways if 
not Neceſſary, 598 pl. 10. Diverſi- 


ty where Raking ſcattered ·volunta- 
rily or not, 598 pl. 11,12, 13. Diver- 


{ity where Sheep ſhorn about the Neck 


| Wein of Vermin, Covetouſneſs of 
0 


ol. 598 pl. 14, 15. 5 117. 
So if ſheered about Neck keep 4 


from Brambles, no Tythes paid there- 


of, 398 pl. 16. Or dirty Locks cur 
I. 17. Of Wool of Shee 

18, Not of Hay growing ont 5 
Lands, 599 pl. 19. 605 pl. 10. Not 
of Herbage of Meers, Baw kes, or Fern, 
599 pl. 20. Not of Servants Wages, 
599. pl. 1. Not of Beaſts of the 
Plough, 599 pl. a, 3. Not of young 
| | Cattle 


Ot White Salt, 592 5 


—— 


Extent of Modus, 607, 


os 
64K * * 


£ 1 


. Foo bl. 4: 
So if for Dairy, 599 pl. F. And in 
. theſe Caſes there is no Need to pre- 


- ſcribe to be diſcharged, 600 pl. 5. 


Of ; Cattle ſold, 600 pl. 7. But not 
of thoſe ſpent in Houſe, 600 pl. 8. 


_. Diverſity where Peaſe are gathered 


to be eat in his Houſe or fold, 600 
pl. 11, 12. Of barren Cattle of which 
no Profit, 6oo pl. 13. Of young Car- 


tte "reared and ſold, 600 pl. 15. Of 


Cattle reared or bought, if fed and 
fold, 600 pl. 15, 16. OF Beaſts agiſted 
for Heir, 600 pl. 17. Of Travellers 
Horſes depaſtured, 601 pl. 18. Of 
Herbage ot barren Cattle, after Rate 
* of 2s. per Pound, 601 pl. 19. Modus 
_ +» Decimandi, where, Ce. 601 pl. 1. Of 
Tythe of Graſs-Cocks, 601 pl. 1, 3. 
Cuſtom to deliver Tythe fine Viſu vel 
Ta#u of Parſon, naught, 601 pl. 5. 
Preſcription to pay the 1oth Sheep or 
1oth Swarth, as it falls out, 602 pl. 6. 
To pay 1oth Acre of Wood ſtanding 
60 pl. 7. That all Lambs on ſ:me 
Farm, tho? belonging to ſeveral Ow- 
ners, ſhould be reckoned together and 
10th paid, naught, 602 pl. 8. Cuſtom 
to pay an Halt-penny for Tythe of all 
Willows cut in Pariſh not good, 602 
pl. 9. Tythe of a Thing due by 
Cuſtom only may be leſs than oth, 
60 pl. 10. Otherways where due of 
Right, 602 pl. 11. Several Cuſtoms 
relating to Tythe-Wool, 6e2 pl. 1. 
To Payment of Calves and Lambs, 
6003 pl. 2. To pay 30 Eggs in Lent 


for T'ythe of all Eggs, 603 pl. 3. Cu- 
ſtom ro pay Money for every 10 /. 
of Wool, not good, if not ſhewed 


ſomething was paid when under 101. 
603 pl. 4. . 

Cuſtom to make Firſt-Moath into Hay, 
and by reaſon thereof to be diſchar- 
ged of Tythe of Afrer-Moath, 603 
pl. 1, 2. By Payment to Vicar and 
good Diſcharge againſt Parſon, 604 
pl. 3. Thing done beyond what by 
Law he is compellable to do, may be 
a good Modus, Sc. 604 pl. 4, 4. Land 
injoyed in lieu, 604 pl. 6. Cuſtom to 
repair the Church no good Modus 
againſt Parſon, 605 pl. 8. Otherways 
of Chancel, 605 pl. 9. Several In- 
ſtances of Modus's whether good or 
not, 605, 606. Cuſtom to pay 24. 
for every Milch-Cow. and 1 4. for 
every Calf in Satisfaction of Tythe of 
all Cattle, not good, 606 pl. 17. To 


pay 1oth Cheeſe in lieu of T'ythe-|, 


Milk, good, 607 pl. 19. To pay 
Money — Clerk, no good Modu: againſſ 


In. 607 pl. 
Parſon, 607 pl. 20. For Demgſnes, 


Extraparochial, 615, 


— — 


— 8 =: 


extends to Mill erected thereupon, +. 
607 pl. t. For Hay and Graſs yr! 9 
not to it when made Tillage, 607 pl. 
2. Of Modus of Tythe of Park after 
diſparked, 605 pl. 3. 6085 pl. 4. Where 
to pay Money and Shoulder of every 
third Deer, and it is diſparked, 608 
pl. 5. Diverſity when to pay Buck 
and Doe out of Park, or generally, 
608 pl. 6, 7.. Where there is a Modus 
for a Mill, and the Stream is altered 
by Act of God, or bf the Party, Di- 
yy 6 2. r not to 
new Mills, 609 pl. 3, 4. here paid, 
8 fraudulent Sale, 600 
: . 


pl. 1. of . 
Preſcription in Diſcharge thereof, 609, 


610. Not by Layman without ſpe- 
cial Matter, 609 pl. 1. But by Spi- 
ritual Perſon, 610 pl. 2. By Biſhop 
for himſelf and Tenants, 610 pl. 3.4. 
By Parſon for Parcel of bis Glebe ly- 
ing in another Pariſh, 610 pl. 5. Not 
by Church-wardens, (admitting they 
may have Lands for Repairs of the 
Church) 610 pl. 6. By Biſhop for 
his Copyholders, 610 pl. 7. Not by 
Pariſh, 610 pl. 8. But by County, 
610 pl. 9. By a Wild, 611 pl. 10, 11. 
Not to pay Tythes for Milk of Ewes, 
610 pl. 12. By Bakers within an 
Hundred, not to pay "T'ythes of Corn 
ground, 610 x 13. By County to ba 
diſcharged of Tythe of a particular 
Thing, ſo there be ſufficient Tythes 
for Maintainance of Parſon beſides, 
611 pl. 14. Preſcription gone by the 
Diſſolution of Abbey, in which, 612 
pl. 1. 613 pl. 3. By King's Alienation 
of Lands, 613 pl. 2. 

Paid by Leſſee of Parſon to Leſſor, 613. 
pl. 1. By Vendee of Crop of Glebe, 
613 pl. 2. By Executor of Parſon to 
Succeſſor, 613 pl. 3. By Parſon de- 
prived to Succeflor. 613 pl. 4. B 
Occupiers of Alien's Land, thoug 
ſeized into King's Hands, 613 pl. 3. 
By Vendor of Wood fold to be burnt 
in. an Hguſe, 614 pl. 1. Whether 
payable by the Agiſtor or Owner of 
Cattle, 614 pl. 2. By Vendor or 
Vendee, 614 pl. 3. 

perſonal, 614. Payable by Cuſtom on- 
ly deduftis Expenſts, 614. pl. 2. 615 
pl. 1, 2. Of Fulling-Mills and Paper 
Mills are perſonal, 614 pl. 3. But 
of Corn-Mill predial or mix d, 615 pl. 
4. Not of clear Profit ariſing by Pur- 
chaſe and Sale of an Houſe, 615 pl. 3. 
To be paid as they had been for 40 


„615 pl. 4. 
N # apb 616. The King 


ſhall have them notwithſtanding the 
And 


may 


Canon, 615 pl. 1, 2. 616 pl. 1. 
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Ot Foreſts, 615, 616. Of Beaſts go- 

ing in Common where Pariſh not 
certainly known, pay able to Parſon 

A 1 
Spiricual Perſons, or Perſona mites, only 
capable of Tyrhes by Common Law, 
616 pl. 1. The King., 617 pl. 2. The 


King's Patentee, 617 pl. 3. The Piſ- 


poſi ion thereof-in the Biſhop before 
Council ot Lan, 617 pl. 4. Where 
- Layman Lord of a Manor may have 
them by Preſcription, paying Money 
to Parſon, 619 pl. 5. Prior. having a 
Portion of Tythes, might grant it to 
a Layman, rendring Rent, 6:7-pl. 6. 
- 'Tythes happening during Vacancy, 
given to Succeſſor by H. 9. 
Who diſcharged by Common Law, 618. 
Layman by Compoſition, not Pre- 
- ſcription, 618 pl. 1. What Orders 
are diſcharged, 618 pl. 2. King not 
- privileged from Payment of Tythes 
for ancient Demeſnes of Crown, 618 
pl. 2. © By Statute-Law, 618. The 
N Privilege of being diſcharged by ge- 
neral Words of 27 H. 8. 618 pl. 1. 
Conſtruction of ſeveral Statutes re- 
lating ro Diſcharge of Tythes. 619, 
620. Tythes made Temporal Inheri- 
tances, 620 pl. 1, 2. And Laymen 
may ſue for them in Spiritual Court, 
620 pl. 3. How Spiritual Court 
may enforce Execution of their Sen- 
tence, 621 pl. 4. The ſame Remedy 
k ren for Tythes as Land where Party 
iſſeiſed, 621 pl. 5. Treble Damages 
wen Where Tythes not ſer out, and 
E xpoſition of 2 C 3 Bd. 6. 621 pl. 7. 
Suit in 
gious, becauſe their Coſts ſhall. be re- 
Covered, 6a pl. 8. Examination in 
Spiritual Court as to Payment of per- 
ſonal Tythes, otherways than by Oath 
of Party, 622 pl 9. Excommunicato 
rapiend', when to be awarded in a 
Cauſe of Tythes, 622 pl. 10. Small 
- Tythes under the Value of 40 -. to 


may grant chem by Patent, 616 pl. 4. 


Spiritual Court moſt advanta- 


Toll Vide Cuſtoms. 
Traverſe. 


where Owner lives, 616 preſentment at a juſtice-Seat. when tra- 


verſable, 274 pl. 4. In Dabt, the Con- 
tract being only Inducement, is not 
traverſable, 509 pl. 1 ku 


Wil oz Ceſament. Vide Debiſe. 


By whom it may be made, 512. Nun- 
cupative, 512 pl. 1. By Feme-Covert 
wih Conſent of Baron, 512 pl. 8, 10. 
Not without his Aſſent, though ſhe 
may make Executor without, 512 pl. 

At what Age an Infant may make 
one of his Goody, 513 pl. 12. ane 


Writ. 


Of Right, by whom, 682. Not by Par- 
ſon, 682 pl. 1. Nor by Prebend, 682 
pl. 2. Proceedings therein, 682 pl. 1. 
BY Dean of a Chappel, 682 pl. 3. 

y Abbot, 682 pl. 4. By Tenant in 
Fee determinable, 682 pl. 7. | 

Againſt whom, 683. Tenant for Life 
cannot join the Miſe upon meer Right, 

683 pl. 1. Nor can Parſon, 683 pl. 2. 

Of what Seifin, 683. To two and the 

Heirs of one, he that has the Fee 

dies, and after the Tenant for Life, 

Sc. 683 pl. 2. Remainder-man en- 

ters, and diſſeiſes Tenant for Life, 

and he re- enters, and dies, Sc. 683 

pl. 4. To 4. for Life, Remainder to 

B. for Life, Remainder to the Heirs 

of 4. 4. dies, and B. enters, and dies, 

Se. 683 pl. 5. Tenant in Tail, dies 

without Iſſue, leaving his Wife prive- 

ment enſeint, Remainder enters, the 

Iſſue is born, and after enters, and 

dies, Se. 683 pl.6. To 4, in Tail, 

Remainder to his Heirs, and he dies 

without Iſſue, 684 pl. 7. 

Judgment, 684. Same in Wales, not- 

withſtanding the Statute of Rurland, 

by which the Manner of Trial is al- 


— e 


be recovered before Juſtices of Peace, 
622 pl. 11. | 


tered, 684 pl. 1. Where it ſhall be 
final or not, 684 pl. 1, 2. 
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